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The  Editor 


WE,  well  knowing  the  great  learning,  ability  and  judgment,  of 
the  author,  do  allow  and  approve  of  die  printing  and  publifh- 
ing  of  this  book,  entituled,  Reports  of  cafes  argued  and  adjudged  in  tbt 
courts  hf  King's  Bench  and  Common  Pleas,  taken  and  coUe&ed  by  the  Right 
Honourable  Robert  Lord  Raymond,  deceafed,  late  lard  Chief  Juftice  of 
tbt  court  tf  King's  Bench. 

Hardwicke  C. 
W.  Lee, 
W.  Fortefcue, 
J.  Willes, 
T.  Parker, 
Law.  Carter, 
J.  Fortefcue  A. 
Wm.  Chappie, 
M.  Wright, 
J.  Reynolds, 
Tho.  Abney, 
T.  Burnett, 
T.  Dennilon, 
Ch.  Clarke. 


TO  the  former  Editions  of  the  Reports  of  Lord  Ray- 
mond the  principal  Obje&ions  are,  that  the  Marginal 
Abftrads  are  incomplete,  and  many  of  the  References  in- 
applicable: to  obviate  thcfe  in  the  prefent,  the  Editor  has 
given  a  full  Marginal  AbftraA  of  the  Points  of  every  Cafe 
which  did  not,  from  its  peculiar  Shortnefs,  preclude  the 
Neceffity  of  any  Abftraft;  and  after  examining  all  the  Re- 
ferences to  be  found  in  the  Margins  of  the  former.  Editions* 
and  many  of  thofe  contained  in  the  Body  of  the  Work,  has 
expunged  fuch  as  he  found  irrelevant. — In  Addition  to  which, 
he  has  fpecified  how  almoft  all  of  thofe  which  he  has  left 
or  added  apply,  he  has  compared  each  Cafe  with  the  difu 
ferent  Reports  of  it  to  be  met  with  in  other  Books,  and 
ftatec)  any  Particulars  in  which  it  varies  from  them,  and 
has  (hewn  which  of  the  Points  reported  by  Lord  Raymond 
the  other  Reports  do,  and  which  they  do  not  comprehend, 
by  placing  the  References  to  them  immediately  under  the 
Name  of  the  Cafe,  where  they  comprehend  all  the  Points, 
and  where  they  do  not,  by  placing  them  under  the  Points 
they  do  contain.  With  Refpe£t,  however  to  the  Marginal 
Abftra&s,  he  thinks  it  neceflary  to  obferve,  that  in  a  Worfc 
like  this,  it  is  more  than  probable  that  fome  of  them  are 
inaccurate,  and  he  would  therefore  caution  the  Reader  againft 
relying  implicitly  upon  them,  without  adverting  to,  and  con- 
sidering the  Cafe  to  wfcich  they  are  annexed. . 


King's  Bench  Waljcs, 
lot&ifo.  1789. 
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THE 


THE 


Principal  Officers  of  the.  Law, 

Pafcb.  6  Will.  &  Mar.  1694. 


CrJR  John  Somers  knight,  lord  keeper  of  the  great  feal  of 
&  England,  fo  created  about  Eafter  Term,  1693,  being  then 
attorney  general 

Sir  John  Trevor  inigbtj  mqfler  of  the  rolls,  created  fo  when 
,  Sir  John  Somers  was  made  lord  keeper. 

Sir  John  Holt  knight,  chief  juftice. 
Sir  William  Gregory  knight, - 


Sir  Giles  Eyre  knight, 


vacation  tn  Sir  William  Dolben's 
roomy  who  died  loft  term. 

Sir  George  Treby  knight,  Chief  Ju/lice. 

Sir  Edward  Neville  knight,     1 

Sir  John  Powell  knight,  >  Juftices  of  the  Common  Pleas* 

Sir  Thomas  Rokeby  knight,  J 

Charles  Montague-  efyuire,  Chancellor  of  the  Exchequer* . 

Sir  Robert  Atkins,  knight  ef  the  Bath,  Chief  Baron. 
^/>NicholasLechmereii7/f£/9  -j 

Sir  John  Turton  knight,         C  Barons  of  tie  Exchequer. 
Sir  John  Powell  knight,  J 

Sir  Edward  Ward  knight,  Attorney-general. 

Sir  Thomas  Trevor  knight,  Solicitor-general* 

Sir 


Tbt  Principal  Officers  of  the  Law. 


Sir  Ambrofe  Philips  knigbty 
Sir  William  Wogan  knigbty 
Sir  Nathaniel  Bond  knigbty 
Sir  John  Trcnchard  knigbty 
Sir  George  Hutchins  knight% 
Sir  Henry  Gould  knigbty 

Sir  William  Williams  knight  and 

barfs 
Sir  William  Whitlock  knigbty 
Sir  Nathaniel  Powell  knight  ami 

hart. 
John  Conycrs  efquirt^ 
^— —  Cowper  ejquir^ 
William  Aglionby  ejquirey 
Edward  Clerk  efquire^ 
William  Farrar  tfquirt,  ^    ^ 


*  King'sfcrjeants. 


y  King's  Cowijcl. 


Term 


Term.    Pafch. 

6  Will.  &  Mar.     B.  R. 

Sir  John  Holt,  Knt.  Chief  fti/lice. 
Sir  William  Gregory,  Knt.l 
Sir  Giles  Eyre,   Knt.         .  >jfufiices. 
Sir  Samuel  Eyre,  Knt.       j 


Tntr.  Hil.  4  & 

—a———* '  5  Will.  &  Mar. 

'  "  Rot.  22.  B.  R. 

Rex  &  ReginiLverf.  Tucker.  Onanindia- 

mcnt  for  high 

DEGINJLD    TUCKER   brought   a   writ   of^wfon  it  muft 
i\  error    to    revcrfc    his    attainder    of  'kith     treafon, ^r  "J^£ 
before   the  iu  dices   of  gaol-delivery  in  SomerfetJbirey  criminal  owed C 
in  2  Jac*  2.  for  having  been  in  the  rebellion  of  the  duke  of  allegiance  ro  the 
Monmouth.     The  counfel  for  Tusker  atiigned  feveral  errors  cr^WI»-    s-  C. 
in  the  record,   but  all  were  over-ruled  except  two;   one.  *!^o35^**:[, 
Ihat  the  words  contra  hgeantute  fuae  debit  um  were  omitted  in  Holt  678. 3  Lev. 
the  indictment;  the  other.  That  the  words  fecreta  membra 3?6. xa.M0d.5u 
amputentur  were  omitted  in  the  Judgment.     This  cafe  wasSaUc#  6*°'  and 
often  argued  by  counfel,  as  well  for  the  king  as  for  Tucker  ;  M^.ioaY/uc* 
and  this  term  die  judges  gave  their  opinions  Jeriatim9  that  Hob.  271.  Dyer 
the  attainder  ought  to  t>e  reverfed.     And  the  reafon  of  their  iA5.-a.aud  in 
refolution  (wherein  they  are  all  agreed)  was,  for  that*^)^"*0^'*''"- 
allegiance  is  the  mutual  bond  between  the  king  and  his  fub-  /h^pIcc.  "l 
je£b,  by  which   the  fubje&s  owe  duty  to  the  king,   and  p.  59.  Foil.  i*j. 
the  king   protection   to   his   fubjecls ;    and   (b)    treafon   is f-  *  Co™;  Vt!- 
the  breach  and  violation  of  that  duty  of  allegiance  which  J?^3^1^1'^" 
the  fubjed  owes  to  the  king.    If  there  is  no  allegiance,  there  1:4.1:80^.507! 
can  be  no  treafon.     Where  the  king  does  not  owe  protec-  »'Hawk.c.  25. f. 
tion  to  the  criminal,  nor  the  criminal  allegiance  to  the  king,  ■*•*  '4l WTvther 
the  criminal  cannot  be  a  traitor  (r).     For  this  reafon  an^r*7nfc£ 
alien  enemy  cannot  be  indicled  of  treafon,  but  ihall  be  tried  amputentur  i»  a 
and  executed  by  martial  law.     15  Hen.  7.     Perkin  ^/r-^ccflarypartof 
beck's  cafe.     7  Rep.  6.  b.     Calvin's  cafe,     (d)  But  an  alien  {[JY'^™*  s 
friend,  who  abides  in  the  kingdom,  owes  allegiance  to  thee? sk^n.°vtf" 

4*5-     44*.     4 
Mod.  1 6 a.  Carth.  317.    It  i«  omitted  3  Inft.  aio.  an.  Co.  Em.  42*.  413. 

(*)Co.  lit.  129.0.  (A)  Foft.  183.  4  Bl.  Cora.  75.  (*■)   3   Inft.  11. 

Dyer  145.  a.  I  H.  F.  C.  c.  10.  p.  59.  I  I  lawk.,  c.  17.  f.  6.  5  Bac.  Abr.  109.  (</)  Co. 

Litt.     129.    a.  Hob.  171.    Dyer  145.     a.    and  in  margioe.     I  H.  P.  C.  f.  10,  p  59. 
I  Hawk.  c.  17.  C  5.     I  Bl.  Com.  370.  Foil.  185.  f.  3.    5  Bac.  Abr.   109 

Vol.  I.  B  king, 


2  Term.  Pafch.  &  Will.  &  Mar. 

king,  and  therefore  he  may  commit  treafon;  and  if  he  docs, 
his  indidment  (hall  be  contra  ligeantiae  fuae  dub: turn.     The 
cafe  of  Stephono  Ferrara  de  Gama  and  Emanuel  Lewis  Tinoco% 
7  Rep.  6.  a.  CaMn's  cafe.    A  fort  on  in  the  cafe  of  a  man 
indiAmems      naturally  born  a  fubjeft  to  the  king,  the  indidment  for  trea- 
' cannot  be  made  f°n  ought  to  conclude  fo.     As  to  what  was  faid  by  Levinz 
good byimplica- and  Gould  ferjeants,  that  the  omiflion  of  thefe  words  was 
tion.    I>«  ace.  f applied  by  the  words  ligeantiam  fuam  minime  ponder  an  s^  and 
5^rr5*9' I4  7*  by  the  other  words  which  follow  after,  contra  dominum  regem- 
Cfq.  Jac.  io.     verum  naturalem  etfupremum  dominum  fuum,  which  words  (as 
and  vide.  5  Co.  they  faid)  neceflanly  imply,  that  Tucker  was  a  liege  fubjeft 
1at0.Co.L1tt.  to  tnc  king,  and  confequently  that  this  treafon  was  com- 
Hawk!  c°a5*     n"ttca  by  him  contra  ligeantiae  fuae  debt  turn :.  the  court  gave 
f.  54  to  129.     this  anfwer ;  that  indictments  cannot  be  made  good  by  im- 
plication.   "$/.  PI.  Cor.  96.  a.     As  to  the  omiflion  of  the 
words  fecreta  membra  amputentur  in  the  judgment,  juftice 
Samuel  Eyre  gave  his  opinion,  that  the  attainder  ought  not 
to  be  reverfed  for  this  reafon,  becaufe  there  is  a  multitude 
of  books  which  warrant  that  omiflion.     But  juftice  Giles 
Eyre  feemed  to  think,  that  thefe  words  ought  to  be  inferted 
in  the  books,  becaufe  the  conftant  praftice  now  warrants 
it;  but  by  reafon  of  the  multitude  of  precedents  in  the 
books,  doubted  as  to  the  point.     Holt  chief  juftice  would 
not  give  any  opinion  upon  this  point.     But  tor  the  other 
sho.  p.  c.  186.  reafons  the  attainder  was  reverfed.    And  upon  error  brought 
in  parliament  this  judgment  of  reverfal  in  B.  R.  (a)  was 
affirmed  Jan.  22,  1694-5. 
••  Notes  HoltQb*  J.  declared,  Mich.  7  Will,  in  argument 

on  the  cafe  of  the  (b)  king  and  Walcot,  that  in  this  cafe  of 
the  king  and  queen  and  Tucker,  no  notice  was  taken  of  the/ 
omiflion  of  the  words  fecreta  membra  amputentur,  neither  in 
Ace.  Sho.  P.  tne  king's  bench  nor  in  parliament ;  but  that  the  judgment 
c"     7*  was  reverfed  only  for  the  omiflion  of  the  words  contra  /#- 

geantiae  fuae  debitum  in  the  king's  bench,  and  for  the  fame 
reafon  the  judgment  was  affirmed  in  parliament. 

(a)  By  the  majority  of  one  voice  only.  3  Lev.  396.  (6)  This  cafe  is  reported  in  Comb.  369. 
Curth.  348.  4  Mod.  395.  Salk.  631.  Holt  680.  and  i%  Mod.  95.  but  in  none  of  thofe  book* 
dpei  thi»  circuniftance  appear. 


intr.  Pafch.  5  Oliver  verf.  Thomas. 

Will.  &  Mar. 


G..B.  Rot.  6$%. 


S.  C.  3  Lev.  367.  more  at  large. 

ASSUMPSIT  for  fees  due  to   the   plaintiff"  as   m 
,  attorney.    The  defendant  pleaded  the  ftatute  of  limw 
tattons.    On  a  demurrer  by  plaintiff,  adjudged  a  good  plea. 

Goodright 
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Goodright  verf.  Cornifh.  wai.  &m£ 

B.  R.  Rot  20. 
S.  C.  Comb.  254.     Holt  227.     12  Mod.  52.    Skinn.  40S.  with  the  argu- 

wenrs  of  counfcl.    4  Mod.  255.  rather  more  at  huge,  Salk.  226.   1  Eq.  Abr.  •-   . ,    .- 

Ti, D,^E.  Pl.  f4.  Ed.  I756.  p.  189.  2&S1 

EJECTMENT.     Special  verdift   that    7^«  AW/j  of  the  body  of 
feifed  of  the  lands  in  which,  &c.  had  iflue  John  and  one  £ho  ^es 
Richard  his  fons,  and  devifed  the  hands  to  John  tor  fifty  ^^x£b 
years,  if  he  fo  long  lived,  (a)  remainder  to  the  heirs  male  long Uved  under 
of  the  body  of  John,  and  for  default  of  fuch  iflue,  remainder  the  lame  will, 
to  Richard  in  tail  male,  remainder  to  the  right  heirs  of  the  ^°*  [*" j.eft^' 
devifor:  the  devifor  died.     John  the  fon  fufTered  a  common  ovcHn  ddault 
recovery  to  the  ufe  of  Himfclf  for  life,  and  after  to  the  de-of  his  iflbe,  the 
fendant  in  fee :  the  plaintiff  claimed  under  Richard,  viz.  Mceftor  does 
leflee  of  the  eldeft  fon  of  Richard.     And  it  was  adjudged,  "*  **?  *n/f^ 

.«.         ......  «      ■    •  1       r*s*r  t        J      &      '  tate  tail.     S.  C. 

1.  That  this  limitation  to  the  heirs  male  of  John,  wasnot 3Danv.  AbrS. 
an  executory  advife,  but  a  plain  contingent  remainder.  2.  237.  pi.  4.  R. 
That  it  was  ill,  becaufe  there  was  no  freehold  to  fuppoit*cc- ,wilfaa5- 
it,  and  therefore  that  the  remainder  over  to  Richard  well /"*nai5?*  B1* 
took  effe&.  And  Judgment  was  given  for  the  plaintiff.  {.och  devife  if  it 
2  Leon.  70.     Challaner  verf.  Bowyer.  (c)  has  no  freehold 

to  fupport  it  is 
▼oid  as  a  remainder.  S.  C.  cit.  and  age.  Fearne.  207.  R.  ace.  poft.  37.  And  fo  is  it  as  an  exe- 
cutory devife  (4)  if  limited  per  verba  de  pretfent'u   And  as  a  remainder  S.  C.  cit.  2  P.  Wms.  56. 
at.  and  dub.  Fearne  426.  R.  ace.  pod.  37.  D.  ace.  Rayni.  83.  fed  R.  com.  %  P.  Wms.  28. 
1  Will*.  Bl.  and  Bur.  ubifupra. 

(*)  Note  the  words  of  this  devue  according  to  Salk.  1  Eq.  Abr.  and  3  Danv.  ubifupra  and  2 
P.  Wms.  56  Were  "  And  as  to  my  inheritance  after  the  faid  term  I  devife  the  fame,  &c. 

(»)  Vide  Salk.  ubifupra.  fc)  Note  the  two  latter  points  were  unnecetiary  to  the  deter- 
mination of  this  cafe,  and  fo  the  court  coiifidercd  them.  Vide  Salk.  1  Eq.  Abr.  1  2  Mod. 
and  Comb.  »bi  fufra.  - 

Intr.  Trin.  4 

Orby  verf  Hales.  £££?&. 

S.  C.  cit.  4  Mod.  353. 

IT  was  adjudged  in  this  cafe,  Mich.  5  WilL  fcf  Mar.  that  R-  cant.  Salk. 
if  the  juftices  at  the  quarter  feflions  make  an  order,  by  £™*  S?  ^ 
virtue  of  2  Wt&  M.  c.   1$,  for  the  difcharge  of  poor  pri-    r°*     Z'   9i' 
foners,  which  order  is  not  warranted  by  the  ftatute,  (as  if 
the  prifoner  was  in  execution*  for  more  than  100A)  and  the 
fheriff  difcharge  the  prifoner  accordingly,  he  (hall  not  be 
liable  to  an  efcape.     Ex  relatione  m'ri  place. 

Qu.  Becaufe  in  that' cafe  the  ju/f  ices  had  no  jurifdiclion,  and  ■ 
the  fhertffis  bound  to  take  notice  at  his  peril  for  whatjum 
his  prifoner  was  charged  in  execution  t 

lntr.  Pafch.  6. 

Richards  verf.  New  tort.  R.t££. 

S«  C.  Comb.  298.    Salk.  296.    Skin.  s&S» 

IN  fcire  facial,  againft  an  executor,   upon  a  judgment  General  pu»e 
againft  the  teftator,  he  pleaded  plene  adminijtravit  gene-  ^/^ttD 

upon  a  judgment  had  upon  fpecialdemurrer.  R.  ace.  Cro.  Elir.  575.  793.  and  vide  Moor  858. 
,?  P.  Wms  1 1 7.  coot.  Off.  Ex.  c.  9.  p.  1 38.  Ed.  1 763. 

B  2  rally, 


4  4  Teem.  Pafch.  $  Will.  &  Mar. 

rally.    The  plaintiff  demurs  fpecially,  becaufe  the  defendant 

hath  not  (hewn  how  he  hath  adminiftred.     And  it  was  ad- 
x       judged  not  to  be  a  good  plea.     Mich.  6  Wilt  faf  Mar.     Ex 

relationi  myri  place. 
Vide  Al.  47.        ^P*  ^ow  ^  wou^  have  been»upon  a  general  demurrer, 

or  if  iflue  hacj  been  joined  thereon  ? 

Note ;  in  4  Mod.  296.  this  very  cafe  isjiated  to  have  been 

on  a  general  demurrer  %  and  the  court  are  made  to  determine  in 

favour  of  the  plea. 
Intr.Trin.  4 

c/b.  RotT  ,  Hanfon  ?w^  Hell  well. 

1470. 

R.  ace.  Cro.  T  N  trefpafs  the  writ  was,  jguare  bona  et  cat  alia  fa  cepit  5 
Eliz.  185.  330.  J^  'ami  the  count  was  of  a  cow.  Not  guilty  pleaded,  and 
«"£.£*»▼«*&  for  the  plaintiff.  Judgment  was  arretted,  AfirA. 
1.  c  iIV  1     5  WHL  iff  Mar.    See  Hob. » 37.  i?  AT.  A  68.    20  /fc«.  6. 

42.     7  £</.  4.  31.     Keilw.  35.  211.  £.  Ex  relatione  m'ri 

place. 
Intr.  Hil.  5 
WiU.  &  Mar. 
C.  B.  Rot. 

^«°'  .    T  N  trefpafs  and  falfe  imprifonment  the  defendant  juftified 

Officer  cannot     I  ,r  «  r        •  r  .«-.  y  *i_  ^  l 

detain  for  fee*.   JL  under  an  arreft  by  Tirtue  of  a  warrant,  CSV.  and  that  he 

R.  ace.  Str.  908.  detained  the  plaintiff  until  he  paid  him  1  /.  and  4*/.  for  fees. 

&  vide poft. 703.  And  judgment  this  term,  was  given  for  the  plaintiff,  be- 
caufe the  defendant  could  not  detain  for  his  fees.  Ex  rela*> 
tione  m^ri  place. 

Ball  >verf.  Rowe.     C.  B. 

Court  will  take        v 

notkeoftheend  |  N  debt  for  rent.  The  defendant  pleaded  an  eviction  by 
of  a  Trinity      I    elegit,  tejle  15  July.    And  adjudged,  Af/VA.  5  WiU./lsF 

*  oT  R  aCC  d  ^aTm  ^at  ^e  ^x/  was  vo^>  *°r  l^c  C0UIt  W*N  ta^e  not»cc 
vide  poft.  354!  ^at  lt  was  t{ft*&  °ut  of  term.     Ex  relatione  niri  place. 
Burr.  2586. 

Pare,  6  win.  Naih  verf'  Hemmings. 

It  Mat  INDEBITATUS   affumpfit    for    fo    much    money 

•*  pro  uno  do/so  vini  pxracei,  Anglice  perry.  Upon  a  de- 
murrer, adjudged  for  the  plaintiff.    Ex  relatione  nfri  place. 


Mafon  verf.  Cutterfon. 


Term 
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6  Will.  &  Mar.  B  R.  1694. 

Sir  John  Holt  Chief  Juftice. 
Sir  William  Gregory     ~\ 
'    Sir  Giles  Eyre  I  Juftices. 

Sir  Samuel  Eyre  J  /^Ar^ 


Philips  wr/  Bury.  intr.Hii.4wm. 

S.  C.  Comb.  265.  Holt  7 1  j.  1.  Show.  3  60,  with  the  arguments  of  counfcl, 
4 Mod.  106.  very  roily  with  the  refpective  opinions  of  the  judges,  and  feveral 
material  difference*  in  the  Hate  of  the  cafe,  Skinn:  447.  which  report  is  pro- 
bably the  moft  accurate,  Skinner  having  been  counfcl  in  the  caufe  in  the  houfe 
of  lords. 

THE  plaintiff  brings  an  eje&ment  againft  the  defen- if  the  members 
dant  for  the  re&ory  houfe  of  Exeter  college  in  Ox- of  a  college  pre- 
fird,  and  declares  upon  a  demifc  to  him  by  John  Painter  >  !cnt  ***  vi.fi.tor 
&c.  (a)  Upon  the  general  ifluc  pleaded  the  jury  find  aj^SfJK 
fpecial  verdift.     They  find,  that  Exeter  college  in  Oxford  (to  he  has  appoint- 
the  re&ors  and  fcholars  of  which   the  rectory  houfe  inedfonhevifita- 
which,   &c.  appertains)  was  founded  by  Walter  Stapleton^*^^' 
bifhop  of  Exeter  9  for  a  rector  and  a  certain  number  of  "athVy  him  *" 
fellows:    that  the  rector  and  fellows  are  a  body  politic,  clfcwhere  to  the 
&c.  incorporated  by  letters  patent  of  queen  Elizabeth  byofficcr  concern- 
the  name  of  re9or  and  fellow  of  Exeter  college  in  Oxford,  ^2^^°! 
&e .    They  find  divers  ftatutes  of  the  college,    1 .  They  vifiutorul  a&. 
find  one  which  appoints  the  bifhop  of  Exeter  and  his  fuc-  (4) 
ceflbrs  to  be  vifitors;    but  that  he  ought  not  to  vifit  ^  where  the  vifi- 
#*>,  but  once  in  five  years,  (unlefs  he  be  requefted  by^3^vocf 
the  rector  and  four  of  the  (even  fenior  fellows)  and  that  thc  fevtn  fenior 
this  vifitation  ought  not  to  continue  longer  than  three  days  :  fellows  to  the  r<v 
they  find  alfo  another  ftatute,  which  enables  the  vifitor  tom®valofP^- 
deprive  the  rector,  (c)  if  he  obtain  the  concurrent  affent  of  ^gmefo^"V 
the  feven  fenior  fellows,  in  cafe  the  re&or  mifbehave  him-  fuch  members 
felf.    They  find  another  ftatute  which  enables  the  rector  to  m»y  have  been 
deprive  any  of  the  fellows,  for  incontinency,  farY.    The  jury  ^m  i^ver! 
find  further,  that  the  defendant  Dr.  Bury  wasrector  of  this  AelclsVffcmiar 
Exeter  college  A.  D.  1689.    1  Will,  to*  Mar.  That  he  upon  to  the  removal. 

(«)  In  Skina.  and*  4  Mod.  ubi  fupra  there  is  a  fpecial  plea  and  replication,  and  the  iffue 
i»  "  rtflw  wr  mi" 

(J)  In  Skinn.  ubi  fupra,  it  is  dated  that  on  the  next  vifitation  day  the  bifhop  caufed  the  ad- 
rainiflration  of  this  oath  to  be  rcgiftered ;  without  which  circumftance  Mr.  J.  G.  Eyre  is  repre- 
sented to  have  been  of  opinion  that  the  adminiftration  of  t|ie  oath  would  not  have  amounted 
to  a  riutatorial  ad ;  and  Mr.  J.  Gregory  is  made  to  rely  in  fome  degree  on  that  circumftance ; 
and  Mr.  J.  S.  Eyre  is  ftated  to  have  coniidered  the  hearing  of  the  appeal  in  March  1690,  as 
a  vifitatonal  z6L 

(*)  In  Skinn.  and  4  Mod.  ubi  fupra,  this  ftatute  is  let  out  in  very  different  terms :  and 
Holt  C.  J.  is  made  to  argue  that  upon  the  very  words  of  it  the  vifitor  had  an  unconditional 
power  of  removal ;  and  Mr.  J-  G.  Eyre  and  Mr.  J.  Gregory  are  ftated  to  have  rcafoned  upon 
at ;  which  had  thc  term*  of  it  been  unequivocal,  they  would  not  have  done.  1 

the  j 

I 
I 
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On  the  re'ver-  ; 

fal  of  a  judg-    the  1 6th  of  Otloher  in  that  year  deprived  Mr.  John  Colmer, 

mentforade-    onc  cf  the  fellows,  for  incontinency :  that  John  Colmer  en- 

tdt^lntZn  tcrcd  his  *PPcal  with. thc  bi<h°P.of  E*eter  ▼tOior  of  the  col- 
be  given  for  the  kge,  who  'after  having  heard  his  appeal,  fent  his  chancel- 

*  plaintiff  »f  he    lor  in  March  J690  with  him  to  the  college,  to  reftore  him : 

appears  to  have  that  fa  rc&0r  ami  the  feven  fenior  fellows  denied  to  give 
adion^^c  him  admittances  they  find,  that  the  bifliop  of  Exeter  ifi'ued 
Skinn.a.$X4.       his  citation,  for  appointing  a  vifitation  the  16th  of  June  fol- 

^JSLr*  AM^  I2i-.  Jowing,  which  citation  was  ferved  upon  the  defendant,  then 
*  HI  °3"  "  reclor,  by  Webber :  that  the  bifi\op  upon  the  16th  came  to  the 
Carth.^8ol3zo.  college,  where  he  found  the  gates  of  the  college  (hut  againft 
R.acc.Solk!26a*.  him,  fo  that  he  could  not  obtain  admiffion :  that  the  bifliop 
Yd  v.  74.  Cro.  then  and  there  adminiftered  an  oath  to  Webber ,  concerning 
Jac.  *°^  ^f-  the  fervice'of  the  citation.  They  find,  that  upon  the  20th 
310!  agr.  Cro.  °f  Jub  m  tnc  fam^  year,  the  bifhop  iffued  another  citation, 
Oar.3T9.D.acc  for  appointing  a  vifitation  to  be  held  thfc  24th  following: 
Burr.  %i$6.      they  find,  that  upon  the  24th  the  biflidp  held  a  vififation  : 

i4RolLCAbn°  that  uPon  thc  25th  he  ^fpen^d  fivc  of  thc  fcvcn  fcnior  fc|- 
805.  %  inn.  av  lows  for  contumacy  :  that  upon  the  26th,  with  the  confent 
r\  *f.  b.  19  b.  of  the  then  feven  fenior  fellows,  he  deprived  the  defendant 
Thehoufcof  then  re£lor,  for  contumacy:  the  jury  find  that  Mr.  John 
peers  upon  error  Painter  was  made,  J$V.  reftor,  and  entered  in  the  premifes, 
before  them,  and  demifed  to  the  plain  tiff  for  five  years,  .who  en- 
rntY  Ihlvebw  tcrcd  s  ***-  the  dcfcn<lant  entered  upon  him,  and  that  the 
afemaioed  en-  plaintiff  brought  this  ejectment.    Etjtfuper  totam  materiam9 

ter  fuch  new       &C« 

judgment.  S.  C. 

Skixui.   ft. 4.   4  Mod.  125.  Salk.  403.  Holt  402.  Carth.  180,  319. 

After  feveral  arguments  at  the  bar  in  this  cafe,  the  court 
of  king's  bench  was  divided  in  opinion,  viz.  the  three  puifne 
judges,  Gregory,  and  dies  Eyre,  and  Samuel  Eyre  juftices, 
were  of  opinion,  that  this  judgment  ought  to  be  given  for  the 
defendant.  Holt  chief  juftice  contra  held,  that  it  ought  to 
be  given  for  the  plaintiff.    . 

The  three  judges  who  argued  for  the  defendant,  made 
two  points  in  this  cafe.     1.  If  the  king's  bench  had. any 
jurifdiAion  to  examine  into  the  proceedings  of  the  vifitor 
of  the  college,  and  to  give  relief  to  the  party  opprefied  by 
them.    2.  Admittting  that  the  king's  bench  had  a  juris- 
diction to  examine  the  proceedings  of  the  vifitor*,  if  his  pro- 
ceedings in  this  cafe  were  warrantable  by  the  ftatutes  of  the 
college,  or  any  law. 
*.  B.  eiwTe&a        1.  A&  to  the  firft  point,  they  refolved,  that  to  thc  king's 
StoSS?1    kcnc'1  Wongs  authority,  not  only  to  correct  errors  in  ju- 
dicial proceedings,  but  other  errors  and  mifdemeanors  ex- 
trajudicial,   tending  to  the  oppreffion  of  the  fubjeft,   for 
%  which  they  relied  on  1 1  Co.  98.  a.  Bagge's  cafe.  . 

College  a  lay         2.  They  held  that  a  college  was  a  temporal  or  lay  cor* 

corporation,      poration,  of  the  feme  nature  with  an  hofpital.    And  they 

ace  i.Bt  Com.  took  thc  djffcrencc  jn  BaggSs  cafe  99.  *.  that  if  a  layman 

'  *  be 
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be  patron  of  an  hofpital,  he  may  vifit  it,  and  depofe  or  cte- 
prire,  upon  good  caufe,  the  mailer;  but  if  he  deprive  him, 
without  iuft  caufe,  and  by  colour  thereof  the  mailer  be 
oufted,  ne  (hall  harp  an  aflife,  becaufe  the  common  law 
will  not  permit  any  perfon  grieved  to  be  without  remedy. 
And  though  the  founder  had  an  abfolute  power  over  his 
foundation,  yet  he  could  not  exclude  the  jurifdiftion  of 
the  common  law ;  (a)  no  more  than  if  a  man  fhould  de«  («)  D.  ace. 
tife  lands  between  A.  and  B.  and  his  intent  was,  that  if rMod-  *3-  R«' 
any  difference  ihould  arife  between  them  about  the  lands,  it1"" l  w"f,,*9- 
fhould  be  determined  .by  J.  N.  without  procefs;  this  ap- 
pointment would  be  vain,  and  the  party  grieved  might  have 
his  remedy  by  the  law.  Befides  that  the  law  will  not  allow 
any  enftotn,  which  in  any  manner  may  tend  to  the  fupport 
of  arbitrary  power,  Lift.  fe&.  12.  Co.  Lit.  14-1.  a.  and 
for  this  reafon  will  not  permit  the  vifitor  to  be  without  con- 
troul.  And  for  thefe  reafons  they  were  of  opinion,  that 
they  had  here  jurifdi&ion  (the  whole  matter  being  found 
fpecially)  to  examine  and  corre£l  the  erroneous  proceedings 
(if  they  wereiuch)  of  the  vifitor.  But  they  agreed,  that  if 
the  ordinary  deprive  a  mailer,  who  is  ecdefiaftical,  with- 
out juft  caufe,  he  (hall  not  have  an  aiEfe,  becaufe  he  hath 
other  remedy  by  appeal.  8  AJf.  29.  31.  13  Rep.  70.  Dy. 
209.  a.  Covene/s  cafe,  Dyer  273/1. 

As  to  the  fccond  point,  if  the  proceedings  of  the  vifitor 
were  warranted  in  this  cafe  by  the  ftatutes  of  the  college, 
or  any  law. 

1.  Firft  they  refolved,  that  the  common  law  takes  no 
notice  of  vifitors;   but  that  they  were  introduced  by  the 

anon  law,  (b)  which  law  obliges  not  the  fubjefts  of  this  (*)  ace   1  B). 
realm,  unleis  it  be  incorporated  into  the  common  law  by  Cwn,79»  to- 
ad of  parliament,  or  received  time  out  of  mind,  &c.  and 
then  it  is  become  part  of  the  common  law.     But  the  canon 
law  concerning  vifitors  hath  not  been  incorporated  into  the 
common  law  by  any  of  thefe  means,  and  confequehtly  is 
not  binding  to  the  iubjeft.     But  the  means,  by  which  the 
proceedings  of  the  vifitor  ought  to  be  tried  and  examined, 
are  the  ftatutes  of  the  college ;  and  therefore  it  is  now  to 
be  feen,  if  he  hath  purfued  the  authority  that  they  have 
given  him :  for  they  were  of  opinion  that  he  had  but  a  bare 
authority,  and  consequently  (c)  any  aft  greater  or  lefs  than  (<■)  Vide  Co. 
was  warranted  by  this  authority,  was  void.  Lit.  358.  a.  , 

2.  They  refolved,  that  the  vifitor  had  not  here  purfued  Dyer  6a.  a. 
the  ftatutes  of  the  college,  for  two  reafons.     1.  Becaufe 

they  held,  that  the  adminiftring  of  the  oath  to  H'ehber 
was  a  vifitatorial  a£t  the  16th  of  June%  and  for  this  reafon, 
accounting  that  day  one  of  the  three  days  of  vifitation,  he 
had  not  any  authority  to  vifit  upon  the  26th  of  July,  upon 
which  day  he  deprived  the  defendant,  becaufe  the  ftatutes  ' 

provide  exprefsly,  that  he  (hall  not  hold  a  vifitation  biit 

1  once 
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once  in  five  year9,  unlefs  he  be  renuefted  by  tbe're&or  and 
four  of  t!;c  feveh  fenior  fellows,  (which  was  not  as  the 
jury  hath  found  in  this  cafe)  and  that  the  vi Citation  fiiall  not 
continue  more  than  three  days ;  but  the  26th  of  July  (fup- 
pofing  the  1 6th  of  June  to  be  one  of  the  days  of  vifita- 
tion)  was  the  fourth,  and  confequently  all  aQs  done  upon 
it  void.  2.  The  ftatutes  appoint  that  the  vifitor  ought  to 
have  the  concurrence  of  the  feven  fenior  fellows  to  the  de- 
privation of  the  re&or  ;  but  they  were  of  opinion,  that  the 
fufpended  fellows  continued  fellows,  notwithftanding  the 
fufpenfion,  and  for  that  reafon,  the  vifitor  in  this  cafe  had 
not  the  concurrence  of  the  feven  fenior  fellows,  and  there- 
fore the  deprivation  of  the  reftor  was  void.  And  for  thefe 
reafons,  judgment  by  them  ought  to  be  given  for  the  de- 
fendant. 
Two  fort*  of  jj0/t  chief  juftice  contra  for  the  plaintiff  argued,  tha,t  there 
v^i*BU:om  *TC  tw0  ^orts  °^  corporations,  the  one  conftituted  for  public 
470.  "government,  the  other  for  private  charity.    The  firft,  be- 

(*)  ace.  1  Bl.    ing  duly  created,  (a)  although  there  are  no  words  in  their 
Com.  475.        creation,  for  enabling  their  members  to  purchafe,  implead, 
or  be  impleaded,  yet  they  may  do  all  thefe  things,  for  they 
are  all  neceflarily  included  in,  and  incident  to  the  creation. 
10  Co.  30.  b.     I  Ro.  Abr.  513.     Tit  Corporations-  G.  pL  2. 
What  corpora.  And  thefe  forts  of  corporations  are  not  fubjeft  to  any  founder, 
tions  are  vifit-  0r  vifitor,  or  particular  itatutes,   but  to  the  general  and 
able  vide  i  Bl.  common  laws  of  the  realm ;  and  by  them  they  have  their 
8  Ed.**. 70!     maintenance  and  fupport.     But  the  laft  fort  of  corporations, 
Ydv.  60.  which  is  conftituted  for  private  charity,  is  entirely  private, 

Cro.  jac.63.     and  wholly  fubjeft  to  the  rules,  laws,   ftatutes  and  ordi- 
Founder  with-  nances  which  the  founder  ordains,  and  to  the  vifitor  whom 
"out  aproirt-     he  appoints,  and  to  no  others,  and  if  the  founder  has  not 
mem  of  a  vifitor,  appointed  any  vifitor,  then  the  law  appoints  the  founder 
»  vifitor.         anj  his  hars'  to  be  vifitors.     For  vifitation  (by  him)  was 
Bl.  Com.  480. X  not  introduced  by  the  common  law,  but  of  neceffity  was 
created  by  the  common  law  1  o.  Rep.  23.  a.  the  cafe  of  Sutton's 
Hofpital.     Patronage    and    vifitation    both    rife  from    the 
founder ;  and  the  office  of  the  vifitor  by  the  common  law 
is  to  judge  according  to  the  ftatutes  of  >the  college,  to  ex- 
office  of  vifitor.  pel  and  deprive  upon  juft  occasions,  and  to  hear  appeals  of 
courfe.     And  from  him,  and  him  only,  the  party  grieved 
ought  to  have  redrefs;  and  in  him  the  founder  hath  re- 
pofed  fo  entire  confidence  that  he  will  adminifter  juftice 
His  dctermina-  impartially,  that  his  determinations  are  final,  and  examin- 
tion  final         able  in  no  other  court  whatfoever. 

R.  ace. T.Jones       » 

75.  i.Wilf.ao6.  Semb.  ace.  1.  Mod.  81.  adm.  Str.  798.  D.  ace.  B.  R.  H.  118, 119,  Burr.aoo. 

Cowp.  322. 

College  andhof-     As  to  the  objection  of  the  other  fide,  that  if  the  mafter 
pita!  of  the  fame  of  an  hofpital  be  deprived  by  the  patron  without  juft  caufe, 
nature.         .   tnat  i,e  may  f,avc  an  afli2^  anj  that  a  college  and  hofpi- 
tal are  of  the  fame  nature  *,  he  agreed,  that  a  college  and 
hofpital  were  of  the  fame  nature  ;  but  as  to  the  objection, 

that 
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tlkat  the  matter  may  maintain  an  aflize,  he  anfwered,'  that  the  Mato  of  a  col- 
matter  cauld  not  maintain  an  aflize,  becaufe  he  is  not  £gf "  ^ fole 
folefeifed;  and  of  that  opinion,  he  faid,  Hale  chief  juftice  therefore cannot 
had  been  often  heretofore ;  and  for  this  reafon  he  denied  have  aflize. 
the  opinion  in  (a)  Coveney's  and  (b)  Sagg/s  cafes  to  be  law,  (*)  Dr«  *°9-a- 
as  Hide  chief  juftice  had  done  before;   befides  that  thefe£;  XI  Lo"* 
cafes  are  grounded  upon  an  error,  for  they  rely  upon  the 
8  AJf.  29,  30.  for  warranting  that  opinion,  where  in  truth 
the  8  Aff,  does  not  warrant  any  fuch  opinion.  < 

2.  He  was  of  opinion,  that  the  proceedings  of  the  bHhop  in 
this  cafe  were  well  warrantable  by  law;  for  (by  him)  the 
arrival  of  the  bifhop  at  the  college  the  16th  of  June,  and  the 
adminiftring  of  the  oath  to  Webber^  were  not  vifitatorial  alia, 
becaafe  the  gates  were  (hut  againft  him  ;  fo  that  he  could  not 
obtain  admittance. 

3.  By  him  alfo,  contumacy  was  a  good  caufe  of  depriva-  Contumacy 
tion,  which  all  the  other  juftices  agreed,  and  then  (by  him)  g^wfoii0* 
although  the  fufpended  fellows  continue  fellows  ftill,  and  al-  epnvt 
though  the  vifitor  had  not  the  concurrence  of  the  feven  fenior 

fellows  to  the  deprivation  of  the  reftor,  according  to  the  fta- 
tutes  of  the  college ;   yet  the  deprivation  in  this  cafe  was 
well  warrantable  by  the  law  j  becaufe  that  (by  him)  the  vifitor    » 
by  the  common  law  had  the  fole  power  of  depriving  as  in-  ^enuil  "fun" 
cident  to  his  office,  which  the  founder,  having  created  him  p<rocr  of  depri- 
vifitor,  could  not  reftrain;  no  more  than  if  the  (c)  kingvation. 
creates  a  corporation  of  a  mayor  and  aldermen,  with  a  claule  P'^^jf  '££ 
in  the  patent,  that  upon  the  death  or  amotion  of  any  of  the  ^v  \°5'0m   r* 
aldermen,  the  mayor  and  the  other  aldermen  may  within  eight  a  Danv.  Abr. 
days  after  the  death  or  amotion  of  t)ie  alderman,   eleft  ai5»  pi-  5- 
another  in  his  place ;  although  no  election  be  made  within  the 
eight  days,  yet  they  may  make  election  at  any  time  after ;  for 
the 'power  of  election  is  incident  to  them  as  being  a  corpo- 
ration,,^) and  the  affirmative  power  in  the  patent  could  not  (^  poft.  31, 
take  away  the  implied  power  given  to  them  by  the  law.     1 
Ron.  Abr.  513.  For  which  reafons  he  was  of  opinion,  that  the 
bifhop  in  this  cafe  had  not  done  more  than  the  law  approves. 
But  however  that  be,  he  concluded,  that  this  college  was 
a  private  corporation,  that  the  founder  having  created  the 
bifhop  vifitor,  the  juftice  of  his  proceedings  was  not  exa- 
minable in  this  court,  or  in  any  other;  for  which  reafons 
he  was  of  opinion,  that  judgment  ought  to  be  given  for.  the 
plaintiff.    But  the  three  other  juftices  being  of  a  contrary 
opinion,  judgment  was  entred  for  the  defendant. 

Upon  a  writ  of  error  brought  in  parliament  (becaufe  this  Sho.  p.  c.  35. 
was  by  original)  the  judgment  was  reverfed.     And  after-  akinn'  49J- 
wards  in  Hilary  term  1694.  Sir  Edward  Ward  attorney  ge- 
neral, and  Mr.  ferjeant  Pembertort3  moved,  that  this  court 

would 
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would  enter  judgment  for  the  plaintiff;  for  judgment  ought 
to  be  entered,  and  that  ought  to  be,  either  by  this  court,  or 
the  houfe  of  lords:   but  the  houfe  of  lords. cannot  enter 
judgment,  becaufe  they  have  only  the  tranfeript  of  the  re- 
cord, therefore  this  court  of  King's  Bench  ought  to  do  it9 
ne  deficeret  ju/litia.   And  they  compared  it  to  the  cafe  of  Fat  do 
verf.  Ridge,  Telv.  74.  where  upon  judgment  in  B.  R.  for 
the  defendant  in  trefpafs,  error  was  brought  in  the  Exche- 
quer chamber*  and  the  firft  judgment  was  reverfed,  and  upon 
the  record  returned  in  B.  R.  the  court  ther,e  gave  judgment, 
that  the  plaintiff  Ihould  recover ;  otherwife,  they  faid  that 
the  taw  would  be  defe&ive;  and  a  precedent  was  (hewn 
in  WinchcomW%  cafe,  38  Eiix.  where  the  fame  courfe  was 
taken. 
But  by  Holt  chief  juftice,  The  houfe  of  lords  have  in  judg- 
The  record  it-  mcnt  of  law  the  true  record  before  them,  and  not  the  tran- 
fclf  i»  removed  fcript ;  for  the  writ  of  error  fays,  recordum  et  priceffum^  and 
Tttof  if"  f "  "i"  not  tranffriPtum'     And  nc  t0°k  tn*8  divA-fity ;  if  eje£tmcnt  is 
(•  lordi  b/crror.  brought  in  B.  R.  and  upon  fpecial  verdi&  judgment  is  given  for 

<*  when  the  ex-    the  defendant,  if  upon  error  in  the  exchequer  chamber  this 

*  thequcr  cham-  judgment  be  reverfed,  the  exchequer  chamber  fliall  enter 

*X         !hl  new  ^  thc  ncw  iudgmcnt  for  thc  plaintiff;  but  if  it  had  been  given 
>  memCTOon  re-  m  &•  &•  *°r  tnc  defendant  upon  demurrer,  and  this  judg- 

\  verikL  ment  reverfed  in  the  exchequer  chamber,  the  king's  bench 

jfl  fhall  enter  the  new  judgment  for  the  plaintiff;  becaufe  thc 

*  Exchequer        exchequer  chamber  could  no:  award  a  writ  of  inquiry  of 

'X  chamber  cannot  damages.     He  faid  further,  if  judgment  be  firft  given  for  the 

fnquW<rfda-°f  pk,ntinri  and  tms  judgment  be  reverfed  upon  error,  thc  de- 
mages.  fendant  is  injlatu  quo>  and  there  he  has  no  need  to  enter  a 

new*  judgment.  But  when  judgment  is  given  firft  for  the 
defendant,  and  this  is  reverfed  upon  error,  a  new  judgment 
ought  ro  be  entred,  to  put  the  plaintiff  in  poffeflion  of  that 
which  be  demands.  And  it  was  adjudged  by  all  the  court 
in  the  principal  cafe,  that  the  king's  hencb  cannot  enter  the 
new  judgment  for  the  plaintiff;  becaufe  when  the  king's 
bench  had  given  judgment  upon  the  original,  it  bad  wholly 
executed  its  authority,  fo  that  it  could  do  no  more.  And 
there  is  no  precedent  that  ever  the  king's  bench  did  enter  a 
new  judgment  upon  a  reverfal  in  parliament  of  a  judgment 
given  in  B:  R.  And  afterwards,  .upon  application  to  the 
houfe  of  lords,  they  gave  the  ncw  judgment,  aa  Ho(f  chief* 
juftice  reported  in  B.  R*    M,\ch.  8  ff*7/.  J 696, 

Rex  &  Regina  verf.  Knollys. 

S.  C.  Salk.  509.     3  Salk.  242.    Comb.  273.  more  at  large  Skinn.  517.  an4 
with  the  arguments  of  all  the  jadges     11  Mod.  S5» 

Mifnomcr  a   jj  indiflment  was  found  at  Hicks's  Hall  againft  the  de-? 


A 


didmen?Rnacc.  XT  fcndant  bT  tllC    nafX1C  °f  Ch°rks  fy0"*'  rf<»   f°r  thC 

Cro.  Eliz.  224.  murder  of  captain  Law/on,  (who  had  married  the  filter  of  tho 
Vide  1.  H.  5.  c.  5.    A  peer  indicated  for  murder  by  his  chriftian  and  firname  as  a  commoner 

may  plead  tfcc    mifiiomcr  in  abatement  3*  C.         Car$.  297. 

defendant 
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defendant)  and  this  ind&ment  was  removed  by  certiorari ^u*£plea  *^c 
into  the  king's  bench,  where  the  defendant  pleaded  a  mifno-  ^J^ 
mer'm  abatement,  viz.  that  WiWam  Knollys  Vifcount  Jral-ihc  place  from 
lingferd,  by  letters  patent  under  the  great  feal  of  England,  whence  he  take* 
(which  he  produceth  in  court)  bearing  date  the  18th  day£i8^ci8in 
of  Augufl  2  Car.  i.  was  created  earl  of  Banbury 9  to  have  j^  Ifhcfllcwt 
and  to  hold  the  dignity  to  him  and  the  heirs  male  of  his  that  hit  creation 
body  lawfully  begotten,  &c.  that  William  had  ifiue  Nicolas,  was  Hy  patent* 
who  fucceeded  William  in  the  dignity,  from  whom  the  dig-  ^J* is  one 
nity  defcended  upon  the  defendant,  as  fon  and  heir  to  Aft-  England?0*  °f 
colas  ,•  et  hoc  paratus  eft  verificare,  faV.    The  attorney  general  Nor  (particular- 
replies  to  this  plea,  that  the  defendant,  upon  the  thirteenth  ly)  if  he  da™ 
of  December  4  Will.  &  Mar.  preferred  a  petition  to  the  houfe  ******* con- 
of  peers  then  in  parliament  aflembled,  that  he  might  be^'to 
tried  by  his  peers,  and  that  after  long  confederations  and  s.  c.  Carth. 
debates  the  houfe  of  peers  difmifled  his  petition,  fecundum  le-*$7- 
gem  parliament^  and  di  fall  owed  his  peerage,  and  made  an  £"  ?d" °[ *Ut 
order,  that  the  defendant  ftould  be  tried  by  the  courfe  of  *££  °  ^^ 
the  common  law,  b,r./To  this  replication  the  defendant  de-  for  a  trial  by  hit 
marred,  and  the  attorney  general  joined  in  demurrer.    And  P**™  diiallow- 
after  divers  arguments  at  the  bar  by  Sir  Edward  Ward  at- **  SaSn18* 
torney  general,  Sir  Thomas  Trevor  folicitor  general,  Sir  Wil-  J^  jj  fa^fa 
Ham  Williams  king's  counfel  for  the  king  and  queen,  and  by  be  tried  at  com. 
ferjeant  Pemberton,  ferjeant  Levinzs  and  Sir  Bartholomew  mon  law;  »*  no 
Shover  for  the  defendant,  this  day,  viz.  the  20th  of  June^\  ^fuch 
the  court  of  king's  bench  in  folernn  arguments  at  the  bench  earth.  207. 
unanimoufly  gave  their  opinions  for  the  defendant.    But 
becaofe  the  reafons  of  Sir  Samuel  Eyre,  Sir  Giles  Eyre,  and 
Sir  WilHam  Gregory  juftices,  were  comprehended  in  the  argu- 
ment of  my  lord  chief  juilice  Holt,  I  have  omitted  them 
here  to  avoid  repetition,  and  have  only  colleded  here  the 
following  imperfe£k  notes  of  his  mod  excellent  argument. 

He  faid  at  the  beginning,  that  fince  this  cafe  was  of  fo 
great  importance,  that  in  fome  manner  all  the  nobility  of 
England  had  fome  concern  in  it,  and  fince  this  cafe  had 
girenoccafion  to  many  debates  in  the  houfe  of  lords,  and 
fince  there  were  many  perfons  of  great  quality,  who  had 
made  reflexions  upon  the  judges  of  the  king's  bench,  for 
not  having  before  this  time  brought  the  defendant  to  his 
trial,  he  hoped  that  the  audience  would  give  him  their  par- 
don, if  he  examined  the  queftions  hereafter  arifing,  3  little 
at  large. 

In  this  cafe  (he  faid)  two  queftions  would  arife. 

1.  If  the  plea  be  good  ? 

2.  Suppofing  it  to  be  fo,  if  the  replication  confefTes  and 
avoids  the  plea  ? 

To 
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To  the  plea  (he  faid)  the  couofel  for  the  king  had  taken 
three  exceptions. 

1.  That  it  does  not  appear  that  Banbury  is  in  England. 

2  That  Mr.  Knollys  ought  to  hare  averred,  that  he  is 
unus  parium  regni  Angltay  for  it  may  be  that  he  is  an  carl  of 
Ireland^  or  of  Scotland,  and  then  he  has  not  any. title  to  be 
tried  by  the  lords  in  this  realm. 


i 


3.  That  he  ought  to  have  concluded  his  plea  with  prout 
patet  per  recordum%  or  ought  to  have  produced  a  writ  to  cer- 
tify that  he  w?s  earl  of  Banbury*  F.  N.  B.  247.  C.  Reg- 
orig.  287.  Cro.  Car*  149.  Lord  SaviPs  cafe.  Baron  or 
not  baron  being  triable  by  record.    22  Afftze  24.    Br.  Affize 

241, 

To  give  anfwers  to  tWefe  obje&ions  more  efie&ualiy,  be 
thought  it  much  to  the  purpofe  to  confider,,  what  an  earlddm 
in  what  an  carl- was  °"g>na^y  5  an^  he  (aid,  that  an  earldom  confided  in  three 
dom  confiJU.     things  heretofore. 

1.  In  dignity. 

2.  In  office. 

3.  In  divers  pofleflions. 

(*)  Dav.  60.  A  s  to  the  firft,  (a)  before  the  time  of  Edward  3.  there  were 
Dignity  of  an  but  two  titles  of  nobility,  viz.  earls  and  barons.  Barons  were 
carl 1 ;  how  crc-  originally  created  by  tenure,  afterwards  by  writ;  and  laftly,  (b) 
(i)*Co.Lit.o.b,  R^ard  2.  in  the  eleventh  year  of  his  reign,  by  letters  patent 
Seld.  Jan.  under  his  great  feal  created  John  Beauchamp  of  Holt  baron 
Angl.b.a.c.i5.0f  Kidder minfler,  and  left  a  precedent,  which  all  his  fuc- 
sd/tit^on  cc^i)r8  have  followed  down  to  this  time.  But  earls  were 
|>ar.  2.' c*.  p.  always  created  by  letters  patent.  The  emprefs  Maud 
6 1 5. 3d.  kd.  created  Mih  of  Ghucefter  earl  of  Hereford  by  her  letters  pa- 
1 2  Co.  7.  a.  tent.  Seld.  Titles  of  Honour,  par.  2.  c.  c.  3.  Ed.  p.  C26. 
Sho.  P.  C.  9.  J  r  *    *  r    ** 

i  1 

office  or  an  As  to  the  fecond,  an  earldom  confifted  in  office,  for  the  de- 

carl,  fence  of  the  king  and  realm.  BratJ.  I.  i.e.  8.  Earls  [comites]  had 

f)av-M  i  .d  not  t^e'r  ^cnom*nat*on  f rom  ^e  county,  but  a  comitando  regent. 
vTut.  10.  »T  9  C°m  49/  a'  7  C°m  34*  a'  ^nd  l*caufe  lt  ls  an  office,  it 
13th  Ed.  N.  maybe  intailed  within  Wejlm.  2.  cap.  1.  7.  Co.  33,  34. 
3. 1 2 Co. 8 j.  NeviPs  cafe;  and  although  the  ftatute  26  Hen.  &.  cap.  13. 
fico^'feft  had  ncvcr  been  cnaQ:cd>  an  earldom  had  been  fubjea  to  for- 
18.  19/  3       feiturc  by  the  committing  of  high  treafon.     7  Co,  34.  a. 


As 
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As  to  the  third}  an  earldom  confided  in  rents,  pofleffions, 
&c.  but  in  procefs  of  time  they  decreafed  to  20/.  per  annum, 
and  neverthelefs  the  heir  {hould  pay  100/.  relief  within  Mag- 
na Cbaria ;  but  at  this  day  it  conlifts  only  in  dignity  and 
office,  which  extend  over  all  the  land. 

2.  He  conGdered,  that  the  great  feal  in  England  is  appro-  £™[^*c' 
priated  to  this  realm,  and  that  which  is  done  under  it  ought rcalm.  Butnow 
to  bear  relation  to  England,  and  to  no  other  place.     If  the  fee  5,  Ann.c.  8. 
king  of  England  before  the  conqueft  of  Ire/and,  had  by  let-  *rt  z* 

ters  patent  conferred  a  title  of  honour,  the  patentee  (hould  Thc , .  9 
hate  been  an  Englijb  peer.    It  is  true  that  the  king  may ^^ whin! 
create  an  Irijb  earl  under  the  Englijb  great  feal.    Scld.  tit.  of  yea  under  the 
honour  p.  2.  c.  6.     3*/  Ed.  p.  694.     Prynne's  Animadverftohs  g^t  fc*l  «f 
716.  but  then  there  ought  to  be  exprefs  words ;  for where \ ^[^ '^5** 
by  the  prerogative  a  fpecial  att  is  done,  there  ought  to  be  that  purpofe. 
exprefs  words ;   and  it  (hall  not  be  taken  by  implication.  Seld.  p.  ».  c  6. 
And  farther,  an  aft   of  parliament  (hall  not  extend  to  Ire-  **»*'•  &™* 
land,  unlets  it  be  particularly  named.     And  therefore,  to  ta£enn£y  impii; 
intend  the  defendant  in  this  cafe  to  be  an  Irijb  peer  is  fo-  cation. 
reign,  and  ought  to  be  rejefted.  StatulC5  CKtend 

not  to  Ireland 
without  naming  it.  Ace.     1.  Bl.  Com,  101. 105. 

3.  He  was  of  opinion,  that  the  place  from  whence  the  Place  of  title  not 
patentee  takes  his  title,  is  not  neceflarily  to  be'in  England;  neceflary.    ace. 
nor  in  reality  is  there  any  neceflity,  that  there  be  any  place.  ^^JJ'  *°"  *~ 
Albemarle  is  not  within  England,  and  neverthelefs,  at  the  *        .  ' 
time  of  the  making  of  Magna  Charta  there  was  an  earl 

of  that  title,  and  there  have  been  dukes  who  have  borne  that 

title  very  lately.     A  man  was  an  earl,  and  he  had  no  county. 

Seld.  tit.  of  honour  p.2.c.  6.  3d  Ed.  p.  696.  39  Ed.  3.  35.  Rot.  c*rl  *"*«« 

6  Edvt.  3.  n.  16.  in  the  Tower.  He  faid  that  he  had  often  made  county' 

inquiry,  if  there  was  any  fuch  place  as  Rivers,  but  he  had 

never  been  able  to  find  any  fuch  place,  only  that  it  was  the 

name  of  the  earls  of  Devon/hire  in  the  time  of  king  Stephen. 

Here  is  then  a  fufficient  anfwer  to  the  fir  (I  obje&ion  to  the 

plea  i  for  if  in  the  creation  of  an  earl  the  place  is  not  ncccf- 

fary,  (as  by  what  he  had  been  faying  it  is  apparent  that  it  it 

not)  it  was  not  neceflary  nor  material  to  make  an  averment, 

that  Banbury  is  within  England ;  but  the  defendant  being  ' 

heir  to  William,  who  was  created  earl  of  Banbury  under  thc 

great  feal  of  England y  (hall  be  an  EngUJh  peer. 

As  to  the  fecond  obje&ion  to  the  plea,  that  the  defen- 
dant ought  to  have  averred,  that  he  is  unus  parium  regni 
Anglic,  he  anfwered,  that  what  is  apparent  has  no  need  to  ' 

be  averred ;  but  that  be  is  an  earl  appears  by  the  letters  pa-  That  which 
tent  which  he  hath  produced,  and  then,  that  he  mud  be  of  appears,  hat  n* 
England,  is  fufficicntly  demonftrated  by  what  goes  before.  nc^dtobcave,w 


ariahle. 
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Befidcs  that,  be  does  not  plead  this  plea  here,  to  make  a 
right  of  title  to  the  earldom  of  Banbury  >  but  only  by  way 
of  mifnomer  in  abatement  of  the  indictment :  and  that  mi  ft  to- 
ner is  a  good  plea,  fee  2  In  ft.  595.  If  a  knight  be  Indited 
by  the  name  of  efquire,-  the  indictment-  (hall  abate. 

The  third  objection  to  the  plea  was,  that  the  defendant 
triable  ^y"*'  ougnt  t0  navc  concluded  his  plea  with  prout  patet  per  record- 
record,  ace  Co.  *"»,  baron  or  not  baron  being  triable  by  record.  22  AJf. 
Lit*.  1 6.  b.  and  24.  Br.  Afftf.  24 1.  35  Hen.  6.  46,  6  Co.  53.  a.  Count efi  of 
13th  Ed.  n.  3.  Rutland?*  cafe,  9  Co.  3  I.  a.  Or,  2.  He  ought  to  have  prc- 
Iho.  P.  c.i.'  duced  a  writ  out  of  chancery,  to  certify  the  defcents,  and 

that  he  is  earl  of  Banbury.     F.  N.  B.  247.  C.  Reg.  orig. 

287.     Cro.  Car.   149. 

As  to  the  firfl  part  of  this  objection,  he  confefled,  that  if 
the  peerage  of  the  defendant  had  been  created ^by  writ,  it 

Peerage  how  had  then  been  triable  only  by  record,  and  it  had  been  a  far 
tal  exception ;  but  letters  patent  may  be  pleaded  and  (hewn 
to  the  court,  (as  in  this  cafe  is  done)  and  they  cannot  be 
quell i pried,  but  by  pleading  hon  conceJJit\  and  therefore  in 
this  cafe  there  cannot  be  any  fuch  HTue  as  baron  or  not  4>a- 
.  ron ;  moreover  there  being  defcents  here,  which  are  mere 
matters  of  fad,  and  triable  only  by  the  country,  fuch  con* 
clufion  had  been  ill ;  becaufe  it  cannot  appear  by  the  record, 
if  Nicolas  was  the  fon  of  William,  or  Charles  the  fon  of  Ni- 
colas.   And  the  books  of  22  AJJtf.     24.    Bro.    AJftf.    241% 

Ante  n.  ought  to  be  underftood  of  peerage  created  by  writ,  for  there 

was  no  baron  created  by  letters  patent,  until  the  eleventh 
year  of  king  Richard  2.  There  is  alfo  nobility  gained  by 
marriage,  and  this  is  triable  by  jury.     6  Co.  53.  a* 

writ  out  of  And  as  to  the  fecond*  part  of  this  objection,  that  the  de~ 

chancery  to  cer-  fendant  ought  to  have  produced  a  writ  out  of  chancery,  Sec. 
■tfy  peerage,  he  anfwered,  that  thefe  are  only  cautionary  writs,  and  writs 
of  privilege,  and  were  not  of  necetFity  but  for  expedition: 
And  fuppofing  that  the  defendant  might  have  had  one,  yet 
it  is  no  confequence,  that  the  omiffion  of  it  (hall  be  a  deter- 
mination of  his  peerage.  And  further,  in  all  the  precedents 
cited  on  the  other  fide,  there  were  no  letters  patent  pleaded, 
(as  in  our  cafe)  fo  that  it  could  not  apppear  to  the  court, 
without  fuch  writ,  that  the  party  was  a  peer.  So  that  he 
was  of  opinion  (and  all  his  brothers  agreed  with  him  in  all 
thefe  points)  that  the  plea  was  very  good. 

The  qucftion  then  will  be,  if  the  replication  confefles  and 
avoids  the  plea  ?  which  is  in  effect,  if  the  defendant  is  con- 
cluded from  his  peerage  by  this  order  of  the  houfe  of  lords: 
and  he  was  of  opinion,  that  he  was  not  for  four  reafons. 

i.  Becaufe 
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1.  Becaufe  this  order  was  not  a  judgment  by  parliament.  Order  by  the 

houfe  oi  peert 

2.  Admit  that  it  was  a  judgment,  yet  of  an  original  caufe  m^athy  !>arL 
the  hoafe  of  lords  has  no  jurifdiclion.  neot. 

3.  There  was  no  plea  depending  in  the  houfe  of  lords, 
concerning  the  right  of  the  earldom  of  Banbury. 

4.  There  is  not  here  any  judgment  to  bar  him  of  his  title. 

As  to  the  firft,  he  faid  that  the  parliament  confided  of  the  Of  what  the 
kiog,  the  lords  fpirittwl  and  temporal,  and  the  commons.  P**1**111*1"  «*»• 
The  judicial  power  is  only  in  the  lords,  but  legally  and  vir- 
tually it  i6  the  Judgment  of  the  king  as  well  as  of  the  lords,  Judicial  power 
and  perhaps  oi  the  commons  too.  RyLpl.  pari.  124,  14^  «  whom. 
184,  195,  198.    Writs  of  error  to  remove  records  out  ofErrorinparlla- 
the  king's  bench  into  the  houfe  of  lords  run,  coram  nobis  inmeau 
fntfetu parliamchtum ;  but  in  this  fuppofed  judgment  the  king 
is  excluded.    If  one  may  give  credit  to  an  old  advocate,  jurifdiaion  it 
Fleta,  B.  c  17.  at  the  beginning  he  fays,  that,  all  matters  derived  from  the 
of  authority  and  jurifdi&ion  are  derived  from  the  king.         W* 

The  houfe  of  lords  has  a  double  authority,  as  the  parlia-The  *"»&  °* 
ment,  and  the  courfe  of  the  houfe  5  between  which  we  mud  ^u"le  aothori- 
diftiAguilh  by  their  ftile.     And  their  proceedings  are  of  dif-  ty. 
ferent  efiefts  in  law;  for  journals  are  not  records  of  par- 
liament, and  therefore  we  cannot  take  notice  of  them.    Heb.  9 

•  t«    ...  Journal!  are  not 

»<>•»»•  records,  and 

*  B.  R.  cannot 

take  notice  of  them.  Vide  I.  Satind.  133. 

Judgments  ought  alfo  to  be  given  in  their  proper  ftile ;  Judgment  give* 
and  therefore  if  the  king's  bench,  which  is  held  coram  rege9  *^At%'^^ 
enter  judgment  u  by  the  juftices  of  the  kings  bench"    it  is 
void.  But  in  the  principal  cafe  there  is  no  mention  made 
of  the  king ;   therefore  this  judgment  is  not  given  in  the 
proper  ftile,  as  appears  by  what  has  been  faid  before. 

As  to  the  fecond  he  faid,  that  the  houfe  of  lords  has  no^jJSaS 
juriHi&ton  in  an  original  caufe,  becaufe  that  fupreme  court  of  original 
is  the  laft  refort.    Befides,  that  for  the  mod  part  original  caufe*, 
caries  are  mixed  with  matter  of  faft,  and  it  is  unworthy  of  Cannot  try  mat- 
fo  fopreme.a  court,  to  try  matters  of  fad,  for  which  reafon  ^roHn  f*a  in 
error  of  fad  in  B.  R.  null  of  neceflity  be  brought  before  the  b.  r.  mutt  he 
lame  judges  of  B.  R*  hroughtin  b.  r» 

J     *  R.  ace.  Com, 

2  If  the  parliament  took  conufance  of  original  caufes,597* 
the  party  would  lofe  his  appeal,  which  the  common  law  in* 
dulgeth  in  all  cafes,  for  which  reafon  the  parliament  is  kept 
for  the  laft  refort;  and  caufes  come  not  there,  until  they 

have 
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have  tried  all  judicatories.    Within  thefe  four  years  judg- 
ment was  given  again  ft  the  earl  of  Macclesfield in  the  exche- 
£rror  out  of  the  quer,  he  brought  error  in  the  houfe  of  lords,  and  the  quef- 

aodmm^ttl  tion  was>   l*  bY  thc  31  ^w  $'  the   "chequer  chamber 
?np™lianicntey°ugnt  not  t0  interpofe.     And  adjudged  that  it  ought,  and 

the  writ  abated.     4  Inft.  .21;    The  cafe  of  the  biftiop  of 

Norwich,  to  the  fame  purpofe. 

3.  He  was  of  opinion,  that  this  dignity  differed  not  from 

'  an  original  eftate  at  common  law,  for  it.  was  granted  under 

the  great  feal  of  England,  and  therefore  defcendible  according 

to  the  courfe  of  the  common  law;  and  it  was  at  common 

Ante  11.  k»w  an  eftate  in  fee  fimple,  but  fince  IVefim.  2.  cap.  2.  it  is 

»  .         ..a     an  eftate  tail.     7  Co.  34.     And  if  the  patentee  be  difturbed 

Patentee  dtftur-    f ,.     ,.      .  I  °\  r    •    *  •  •         t   •  i-  j 

bed  ought  to  11c-0'  ms  c"gmty>  tnc  regular  courfe  is  to  petition  the  king,  and 
tition  the  king,  the  king  indorfes  it,  and  fends  it  into  the  chancery,  or  th?. 
#'•                 houfe  of  peers.     St.  prer.  72.     22  Edw.  3.  5.  L.  §hAtit. 
Edw.  4. for  the  lords  have  no  power  to  judge  of  peer- 
age, unlefs  it  be  given  to  them  by  the  king.     11  Co.  1.  De- 
laware's cafe.  W.  Jones  96.     For  as  no  peer  can  be  cre- 
Peer  cannot  be  ated  without  the  king's  confent,  who  is  the  fountain  of  ho- 
created  yvithout  nour,  no  more  can  any  be  degraded  without  his  confent. 
i^c^m  271" An(*  an  ort*mancc °f  tnc  houfe  of  peers  cannot  confer  peer- 
age.    W.  Jones  104. 

Peers  have  ju-       The  houfe  of  peers  (he  agreed)  has  jurifdiflion  over  its. 
rifdiaion over   own  members,  4  Injl.  15,  363.  and  is  a  fuprcme  court; 

ber£WnmCm*but  lt  is  the  ,aW  Wb*ch  hath   invefled  them  with  fuch  amPIe 
authority,  and  therefore  it  is  no  diminution  to  their  power 

to  fay,  that  they  ought  to.  obferve  thofe  limits  which  this 

law  hath  prescribed  for  them,  which  in  other  refpeds  hath 

made  them  fo  great. 

The  precedents  which  Mr.  attorney  general  ha|h  cited 
are  not  to  this  purpofe.  That  of  the  lords  Mountjoy,  Bel- 
lafys,  and  Lovelace  1628  was  matter  of  privilege,  'lhe  lord 
mountjoy  claimed  precedency  in  the  houfe  9I  peers  of  the 
lords  Lovelace  and  Bellafys,  being  created  5  June,  3  Car.  1  „ 
baron  of  this  realm  by  letters  patent,  in  which  there  was  a 
claufe  to  precede  the  two  other  lords,  for  which  he  petition- 
ed the  houfe  of  lords,  but  they  would  not  allow  it  to  him  : 
for  although  the  king  might  give  precedency  by  the  common 
ma7^vcpn«-law*  Mvcrthdefc  in  this  cafe  he  was  bound  by  the  31  Hen. 

«kncjr.  8#  cap.  10. 

The  cafes  of  the  lords  Pembroke,  Stamford,  and  Mohun3 
were  only  petitions  by  them  for  a  trial  by  their  peers.  If  a 
peer  commits  treafon,  &c.  be  ought  to  be  tried  by  his  peer?s 
and  therefore  it  is  decent  to  fubmit  his  trial  to  them,  but  be 
cannot  by  that  fubmit  hi*  title  to  bis  peerage ;  betides  that 

if 


+ 
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If  the  peers  make  an  order  that  the  petitioner  (hall  be  tried  Althnnoh  tlie 
by  his  peers,  and  they  make  an  addrefs  to  the  king  to  maker*™3*"^*1* 
a  high  fteward,  the  king  may  chufe  whether  he  will  or  no, -i^fl&^tdli* 
notwithftanding  their  order  and  addrefs.     3  Injl.  27.  to  31.  may  refofc. 

The  cafe  of  the  lord  Prefion  is  lefs  to  the  purpofe,  for 
his  patent  was  void,  being  made  by  king  James  2.  after 
the  revolution. 

The  cafe  of  James  Percy  was  alfo  a  cafe  of  privilege 

So  that  there  is  no  precedent  to  warrant  the  proceedings 
in  this  cafe.  Therefore  he  concluded  this  point,  that  the  cafe 
coming  before  the  lords  originally,  all  proceedings  were* 
nmm  non  judice,  for  they  have  not  jurifdiclion  of  an  origin 
nal  caufe;  but*  as  is  before  Giewn,  it  might  have  been 
brought  before  the  lords  regularly,  and  then  their  determ ina- 
nition bad  been. final. 

3.  Concerning  X he  right  of  the  earldom  of.Btmburyy  there 
was  no  plea  depending  before  the  houfe  of  lords ;  for  the 
defendant  did  not  petition  to  enjoy  the  earldom,  but  fup- 
pofed  himfdf  in  poffeffion. 

4.  There  i3  not  here  any  judgment  to  bar  the  defen-  Judgment  can- 
dant  of  his  title  to  the  earldom  \  for  no  court  casi  givenot  **  m* 
judgment  in  a  caufe  not  depending,  or  which  comes  not^^ 

in  a  judicial  method  before  that  court  $  but  here  it  is  proved 
by  what  he  had  been  faying,  that  the.  title  of  .the  .earldom 
was  not  in  que  ft  ion  before  the  peers.  If  trefpafs  be 
brought  for  a. trefpafs  {forte  in  the  lamd  belonging  to  a  houfe,  , 
and  it  appear  at  the  trial  that  the  plaintiff  hath. rto  title  to 
the  Jioufe,  yet  the  court  cannot  give  judgment,  to  put  the  - 
party  out  of  ppuefljon  of  the  houfe. 

2.  A  judgment  ought  to  be  complete  and  formal.    There-  judgmentorfeht 
fore  if  quo  warranto  be  brought  for  ufurping  royal  franchises,  to  be  formal.     , 
the  court  give  their  opinion  that  the  defendant  hath  no  title 

to  them  y  unlefs  they  proceed  and  &y,  ut  abinde  excludatttr*  Judgment  in 
it  avails  nothing*    In  the  fame  manner,   in  the  cafe  be-  f uo  warranto 
tvrecn  Level  *>dff*U,  Cro.  Jac.  384.  where  in  debt  ^n^TLli, 
bond  the. defendant  pleaded  acquittal  by  verdict  in  another iMr m 
a&ion  upon  the  fame  bond,  ..and  the  entry  upon  the  verdict 
was,  that  th©  defendant  ftoqld  recover  damages  againft  the 
plaintiff,  et  quad  eat  inde  fine  die.,  and  becaufc  ; there  wu.no 
judgment  quod  querens  nil  capiat  per  breve y  it  was  adjudged  ill. 

3.  Difmiffionunojudgmentinacourtofhw.  STjKi*. 
Vcl.L                          C                                     Ard 
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Ard  as  to  the  objedion,  that  the  judgment  was  faid  to 
be  given  fecundum  legem  par/iamenti,  which  the  defendant  by 
his  demurrer  hath  confefied. 

Demurrer  con- 

fdTeafaaonly,      He  anfwered,  i.  That  a  demurrer  confefles  only  matter 

and  not  even  Qf  f  ^  anc|  that  on\j  wJ,cn  jt  js  wcy  pieced,  Dut  it  nerer 
wen  picked,     confefles  matter  in  law.    Phwd.  8$. 

D.     ace.   poft.   IJ53-    6  Bro.  P.  C  190. 

^'the^aWth'l      *#  LfX  parliamenti  is  to  be  regarded  as  the  law  of  the 

j^,^  4W  realm ;   but  fuppofing  it  to  be  a  particular  law,   yet  if  a 

B.  J?,  ou^ht  to  queftion  arife  determinable^  in  the  Ling's  bench  the  king's 

determine  that  bench  ought  to  determine   it.     Dyer  60.     The   filing  an 

which  comes     original  againft  a  member  of  parliament  was.  adjudged  no 

before  them.  kreacn  0f  privilege.  If  a  man  be  committed  by  parlia- 
Acc.  Salkt  joa.  r  ©  .  .  .       .  .     {    *T        , 

503.  ment,  and  the  parliament  is  prorogued,  the  king  s  bench 

Filing  an  origi- will  grant  a  habeas  corpus.  The  common  law  then  does 
nal  againft  a  nor  ^j^  notice  of  any  fuch  law  of  parliament  to  determine 
member  of  par- jnjierjtancc  orjgjnalIy.  jf  thcrc  js  any  fuch.  it  ought 
bament  is  no  .         °      e\J    e         ■•  •'    t  •  *•     t 

breach  of  privi-  either  to  be  by  adt  of  parliament,   and  there  is  no  fuch 

lege.  R.  ace.  a£t ;  or  it  ought  to  be  by  cuftom,  and  no  more  is  there  any 
M  ?**'  ** c* B*  fuch  cuftom.  But  if  inheritance  (hall  be  originally  d*- 
f^cfc^CanJi"  terminable  in  parliament,  where  the  parliament,  viz.  the 
137.  1  Show,  houfe  of  peers,  hath  no  jurifdi&ion,  the  peers  would  have 
9?.D.acc.  Salk.  an  u  neon  troul  able  power,  et  ubijus  eft  vagurn%  res  eft  m  if  era. 

504.  and  vide  jror  whjcn  reafons  he  was  of  opinion,  that  judgment  ought 
c?i.  f.Y*  &  10 to  **  g*ven  f°r  tne  defendant.  And  accordingly  with  the- 
G.  3.  c.  50.  concurrence  of  all  the  other  judges  for  the  fame  reafons 
B.  a.  win  grant  the  indidment  abated. 

habeas  corpus  to  a 

^wlbm^mdr-  Note,  that  this  judgment  was  very  diftafteful  to  fome 
t*r  prorogation,  lords,  and  therefore,  Hilary  term  1697,  9  Will.  3.  the  lord 
chief  juftice  Holt  was  fummoned  to  give  his  reafons  of  this 
judgment  to  the  houfe  of  peers,  and  a  committee  was  ap- 
pointed to  hear  and  report  them  to  the  houfe,  of  which 
the  earl  of  Roche/ier  was  chairjnan.  But  the  chief  juftice 
Holt  refufed  to  give  them  in  fo  extrajudicial  a  manner* 
But  he  Oid,  that  if  the  record  was  removed  before  the 
peers  by  error,  fo  that  it  came  judicially  before  them,  he 
would  give  his  reafons  very  willingly ;  but  if  he  gave  them 
m  this  cafe,  it  would  be  of  very  ill  confequence  to  all 
judges  hereafter  in  all  cafes.  At  which  anfwer  fome  lords 
were  fo  offended,  that  they  would  have  committed  the 
chief  juftice  to  the  tower.  But,  notwithstanding,  all  their 
endeavours  vanifhed  in  fmoak. 
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Si-  John  Holt  Chief  Jujlice. 

i/V  William  Gregory    J 

Sir  Giles  Eyre  \  Jufiices  of  B.  R. 

Hir  Samuel  Eyre  I 

Memorandum^  £t  the  beginning  of  this  term, 
Sir  Robert  Atkins*  lord  chief  baron  of 
the  exchequer,  refigned  his  office  of  chief 
baron.  '  •-. 

John  Howies  Efq.  of  Lincoln's  Inti  was  laft 
vacation  made  king's  counfel. 

Sir  Wilfred  Lawfon  verf.  Story. 

S.  C.  Carth.331.    Saik.  105.    Skinn.  SSS*  &  Holt  17*. 

IT  is  ena£ted  by  the  ftatutc  %  WitL  £j*  Mar.  feff.  1,  where  a  ftatute 
cap,  5.  that  upon  any  pound-breach  or  refcous  of  goods  gives"trebleda- 
diftiaiued  for  rent,  the  per  Con  grieved  (hall  have  a  Special  "j*f^*ndTOj|, 
aflkro  upon  the  cafe,   and    recover   treble  damages  and  fl,an  be  treblti 
coils  of  fuit  againft  the  offenders,  feV.     Now  the  que  ft  ion  as  well  as  the 
upon  a  motion  was,  whether  the  cofts.fliould  be  trebled  in  damage*,  vide 
fuch  adion,  as  well  as  the  damages  I  And  Mr.  Northyf^  *^*u 
for  the  defendant,  argued  that,  they  fhould  not;  became  Ed.i78o,p0556. 
that  at  common  law  the  word  damna  included  as  well  da-  where  a  ftatutc 
mages  as  cods,    and  therefore  if  the.  ftatute  had  given  Kiv** trcWe  d»- 
treble  damages  without  mere  faying,  the  cofts  had  been^f^cScd 
treble  alfo.     But  now  when  the   parliament  inferts  the  of  conrfe.  vide 
word  cods-  after  the  word  damages,  it-fhews  that  it  was  Co.  Lit.  257.  t>. 
not  their  intent  that  cofts  fliould  be  included  in  the  word  CrJ\E* «  «j8a" 
damages,  for  then  it  had  been  in  vain  to  infert  the  word \j£ '** *\ 
colli;  but  k  was  their  intention  to  make  a  diftincliqn  be-  P|,  38.  Cowp. 
tweea  the  cofts  and  damages* '  And  by  the  omiflion  of  368.    1  Term. 
Ac  word  treble  when  the  cofls  are  fpokeaof,  lit  is  apparent Rcp'  7*' 
C  that 
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that  it  was  their  intent  that  the  party  mould  recover  treble 
damages,  bat  only  fingle  cofts.  Sed  non  .allocatur.  For, 
per  curiam,  the  word  treble  (hall  be  referred,  as  well  to  the 
word  cofts,  as  to  the  word  damages.  And  therefore  it 
was  adjudged  that  the  cofts  (hould  be^  treble  ^lfg. 


Camphill  verf.  St.  John. 

S.  C.  Comb.  306.     Salk.  219. 
Trover  for  To    CT*ROV E  R  /of  *a  box  et  ducent'u  unciis>  argehti^Anglice 
ni!at70^d,Of        PIatey  &c~'  Tllc  dcfcniiant  demurred  to  the  declaration, 
A  demurrer  up- l^c    plaintiff  demurred  to  the  demurrer  of  the  defendant, 
on  a  demurrer  is  and  the  defendant  joined  in  demurrer. .  Exception  was  ta- 
adifcominuaiiccfecn  to  the  declaration,   that  it  was  uncertain,    becaufc  it 
hath  not  fpecified  what  fort  of  plate,'  &Ar.  fo  that  the  'de- 
fendant cannot  defend  hi mfelf  if  the  plaintiff  (hould  bring 
another  action  againft  him  for  the  fame  plate,  by  pleading 
v'a)  Trover  for  r^c  Iecc*vcry  in  this  a&ion.    *Sed  non  allocatur  \  (a)  for  tro~ 
two  hundred      ver  pro  ducent'u  ponderibus  medicaments  hath  been  adjudged 
vr  tight  of  drugs,  pood.      And   there  is   here  as   much   certainty  as   there. 
iTd   U)  ***'  r^en  Mr.  Northey,  for  the  defendant,   took  execptibn,  to 
24"  the  plaintiff's  demurring  to  the  demurrer  of  the  defendant, 

when  he  ought  to  have  joined  in  demurrer,  fo  that  here  is 
a  difcontinuance,  for  which  he  cited  JTelv.  137,  138*     1 
Brovdnl.  103.     Alexander  verf%  Lamb.\   Juftice  Giles  Eye 
'  faid,  that  he  doubted  whether  the  cafe  of  Alexander  and 

Lamb  was  law  as  to  the  point  of  the  difcontinuance; 
but  all  the  court  was  of  opinion  that  there  was  a  difcon- 
tinuance here  in ihe  principal  cafe.  ...  .    } 

( 1 )  N.  according  to  Style  this  was  after  verdict. 

Wilfon  verf.  Law. 

~  •  .     $.C.  Comb,  lov  Carth.  231.     Skinn.  44.V*™*  mote  at  large  Skiftn.' 551 

Zlu^xhT  >leadin^  Md.  3.  TO.     *M«*  *,.   .  ,     . 

iheriffto  attach,  fTflLSO  N  fued  {*)  an  appeal  of ,  murder  againft  John 
aitubiare  fai  is,  '  \     Laiv%  for  the  rmirdetf  of  Kdivnrd  Wilfon,  brother  to  oho  • 
s  c^  Mod0'  aPPc,laat-     Ami  the*' appellee  prayed  oyer  of  the  writ  afid  reV 
aoo.  4skinn.    turn>   anc^  demurred  to  the  writ,  return  and  county  and 
.549.  Salk.  589.  pleaded   over,    riot  guilty,    to  the  felony.     The  appellant  -\ 
Upon  a  return  joined  in  dtfrilorrtfr.     And  up6n  divers*  arguments  by  Scr-  \. 
ita^curput   .-'^  Thompfait  Serjeant  Lelnnz,  and  Mr.  Canhew,   on 
Lbicu„9H<%  the    thc  Part  ;°f  tn*  •ppfclta»f  feveral  exceptions  were  taken* 
word  Jkuvqu?  two  to  the  return1  of  the  writ)  four  lo  t<he  count,  and  one 
fhailbrrcjected.  to  the  joinder  in  demurrer-.  '•*.•." 

LusMit'  The  firft  exception  to  the  return ofrthe  Wit  was,  that  the 
murtUrTufuf-vrit  commanded  the  flieriff,  quod  dtfidchUs  ]>  Iav*  itaqdtd: 
ficicctij-  cmain  habeas  Corpus  ejus,  v^V.  Aiid  the  retutn'wto  inchefe  won)*,. 
'hChf  2*  Ulat  ***"  ^°^  aiiac&ii*rle  ficiy  which  wa£  not  /is  they  iaid): any: 
committeo^boutPc^orn1ance  df  rhe  command  of  tfte  writ;  for  the  Com*  . 
iuch  »n  hour,  mand  was  perfenal  to  the  (herttF,  that  he  Wmfelf  ihoaM 

(<t)  For  the  manne*  *f  proceeding  upon  fuch  an*  appeal,  dee  Burr.  2643.  &  *793*     Com. 
Dig.  tit.  appeal  C  voL  3.  Id.  1 780.  -p.  368. 

attach 
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attach  Law,  and  he  has  returned,  that  he 'hath  caufed  him  to  s- c-  ^°<L 
be  attached,  which  mud  be  intended  by  fome  other  perfon.  ££}j6a  acc?i. 
And  fo  the  writ  is  not  purfued,  £sV.  lnft.  318. 

But  to  this  exception   it  was  anfwered   by  the    court 
and  adjudged,  that  the  iherifF  is  not  bound  tb  execute  fuch 
fort  pf  procefs   in   perfon,   but   may  do  it  by  his   bailiiF. 
Dyer  241.  a.  2  Ro/L  Abr.  457.     And  that  which  is  done 
by  the  warrant  of  the  fheriff  is  done  by  the  fhcriflT  himfelf, 
for  qui  facit  per  allum  facit  per  fe.     And  if  the  (her iff  had 
returned  attachiatus  ejly  it  Ind   been  good,  as  captus  e/l  is 
a  good  return  of  a  capias.     Kitchin  258.     For  if  there  is  the 
fubftance,  it  matters  nor,  if  there  is  not  the  exprefs  form,  That  the  prifon- 
as    I   Htn.   6.  6.     Scire  facias  was  returned  fciri  feci  A.  ct  ft  ruck thede- 
,  without  faying  infra  ncminat.  A.  but  becaufe  it  waa  returned  "H""*  g!Vlu£ 
virtutt  brev'u  pracditli  prout  mihi praecipitur%  it  was  adjudged  wound    s'(j.4 

good.    .  Mod.  290.  S,dk. 

59.  Holt  62.  ace.  Burr.  1643.  poll.  145. 
__.  .  •  •    ■  *     ■  •    '.  On  die  upper 

The  fecond  exception  to  the  return  of  the  writ  .was, partof the bdly 

that  the  flieriff  hath' returned,  ifa  quod  corpus  par  at  urn  ^^ncarthe^brraft 

ubicunque.     This  word  ubicunque  (faid  they)  has  vitiated  the in  tlJc  "liviar^of 
1    ,       .      .        .  i_   _^  •  *•     r  ■    .        tne  body  is  C. 

return,  for  it  is  altogether  uncertain,   nomenie,   and  irn-  SaK.     '  vi(ie  z 
poffiblc  -  •  luii.  318. 4^. 

4a  a.  41.  b.  S  Co.  121.  b.  and  the  uou  i;:*ra. 

Bot  to  this  the  cbtirt  anfwered,  that  the  ubicunque  wasrVvcnucVnU 
only  furplufage,  and  that  the  return  was  good  enough  with-  be  hid  at  a  vil!. 
out  it.  That  furplufage  will  not  vitiate  an  indiftment  or SC.4M0d.293. 
writ,  much  lefs  a  return  df  "a  writ,  which  required  not  fo  ^g0.'  H0jt  (£ 
much  certainty,  and  which  may  be  fometimes  fupplied  by  vide  a  ur\  ;,»">. 
intendment.  >i  Roil.  Abr.  460.  5  Co.  121.  b.  Long's  cafe.  ButapariflidJi 
But  juftice  Giles  Byre  was  of  opinion,  that  if  the  return  fr^Aru  ^ 
had  been  ill,  the  appearance  of  the  appellee  would  not  have  s.  c.  4  Mod!"" 
aided  it;  for  appearance  aids  when  the  party  comes  in  and  290.  btik.  <-;. 
pleads  to  ifliie ;  but  when  the  party  comes  and  demurs  upon  *  &*lk.  3*c- 
the  procefs,  this  appearance  will  not  aid  any  defects  in  the  "^ft6^!"' 
procefs.  I  Rol.  Mr.  780.  \  Buljlr.  142.  Brddny  verf.  if  the  dcfuui^.-r 
Banks,  Teh.  204.  Cro.  Jac.  283.  But  as  to  this  thedomursfevcnui> 
other  judges  gave  no  opinion.  to  thc  writ  .av*: 

The  firft  exception  to  the  count  was  to  the  time,  for  the  ""ft^J1^1* .'il'l 
fa£t  was  laid  to  be  circa  horam  primam  poll  meridiem  ejufdem  veral.    s!  C. 
iiei\  it  was  objected,  that  this  circa  was  uncertain,  but  it  Skion.    549. 
ought  to  have  been  laid  precifely,  as  ad  horam  primam.  Sec.  A  dcn*urr<-r  ;•>  j 
But  it  was  adjudged,  that  tj)is  was  certain,  enough,  for  the  ||^nn    *    '  | 

law  does  not  bind  to  a  minute. 

Another  exception  was  taken  to  the  count,  that  the  place  j 

of  the  wound  was  not  certainly  cxprefTed,  it  being  laid  to 
be  fuper  fuperiorem  partem  ventris  juxta  peel  us  (a)  in  medio 
eorporisf  &c.     But  this  exception  was  over-ruled,  for  it  I 

cannot  be  more  certain.  -  | 

(a)  Note  in  thc  rntry  Vol.  11L  71.    Carth.  331.  Saltt.  59.  and  Comb.  293.  thc  xvard".  r-  \ 

jntaff&u*  Bl  medium  etfor'u :  in  Skinn.  551.    juxta  pcfius  in  medio  carport,  and  in  the  c.    ry 
4  Mod.  1%].  juxta  peGus  in  pteJivm  torperu. 

Another 
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Another  exception  to  the  count  yiras,  that  it  is  not  averred 
pofitively,  that  the  appellee  gavo  the  mortal  wound,  for  it 
18  faid,  quod  percujftt,  pupugit,  et  inforavit,  dam  mortale  vulnus  \ 
f>  that  having  exprefled  it  by  [dans)  it  is  but  by  way  of 
recital ;  but  it  ought  to  have  been  dedit,  and  that  had  been 
a  pofitive  averment.  Sed  non  allocatur •,  for  all  the  precc- 
(a)  R.  ace.  dents  are  thus,  and  if  it  had  been  [a)  dedit  mortalt  vulnus  (per 
poft.  145.         Holt)  it  had  been  lefs  certain.  /  ; 

The  fourth  exception  to  the  count  was,  that  it  is  faid9 
that  John  Law  murdered  Wilfon  at  D.  in  the  parifh  of  St. 
Giles %t  and  fo  there  is  no  vill  (hewn  where  the  fa£  was  com- 
mitted, which  is  ill,  for  the  ftatute  of  Gloucefter  provides 
that  the  vill  (hall  be  (hewm 

But  adjudged,  that  the  count  is  good  enough  notwith* 
{landing  that,  for  a  parifh  (hall  be  intended  prima  facie  a 
vill,  1  In  ft.  125.  b.  and  if  it  comprehends  more  villi  than 
one,  the.  other  party  mult  (hew  it.  And  therefore  in  this 
cafe  the  parifli  of  St.  Giles  (hall  be  intended  a  vill,  and  fo 
it  is  good. 

The  lad  exception  was,  that  the  appellant,  by  joining 
in  demurrer  quoad  breve,  &c.  and  then  quoad  placitum,  &c» 
hath  divided  that  which  the  defendant  hath  united,  and  fo 
difcontinucd  the  whole. 

But  it  was  anfwered,  that  a  demurrer  is  properly  called 
a  plea ;  Co.  Intr.  80.  and  he  could  not  make  a  joint  reply 
to  both.  •  For  which  reafons  the  defendant  was  ordered  to 
anfwer  over,  and  a  day  was  given  for  his  trial \  but  he  efcaped 
out  of  prifon,  and  fled  into  Scotland,  his  own  country,  and 
fo  evaded  jufticc. 


Wilfon  verf.  Bird. 

If  the  nufter  of  r|"1  HJJ  (hip  4ras  libelled  againft  in  the  admiralty,  for  that 
tcaptuwd ve^fci  J.  the  maftcr  ^{^g  taken  by  a  French  privateer,  had  ran- 
rf^om,°Md  fomed  the  (hip  for  300/.  and  had  fued  for  the  payment  of 
gives  hi'mfcif  up  it,  and  was  carried  prifoner  to  Dunkirk,  and  the  money  was 
a»ahoftagc,andnot  ^v\,  tsfc.     And  fen  ten  ce  was  given  »n  the  admiralty 

ScdTto  mythe  aSainft  thc  ^P *  and  uPon  motion  for  a  prohibition  it  was 
money,  he  may  denied  by  Holt  chief  juftice,  then  alone  in  court ;  becaufe 
proceed  a^ainil  the  taking  and  pledge  being  upon  the  high  lea,  the  (hip  by 
the  (hip  in  the  tj,c  ]aW  0f  fa  admiralty  (hall  anfwer  for  the  redemption  of 

SSJSmT     thc  maftcr  bY  !>is  °^n  «>ntraa-     E*  nlatione  ntri  place. 

fcmb4cc;6Mod. 

11.  fed  hmmc  vtfe  11  C.  3.  c.  35. 

i  Rex 
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Re*  &  Rcgina  verf.  Epifcop.     London   &!ftMK: 
Dodtor  Birch.      "  v         *«*•  «w- 

S.  C.  3  Ler.  38*.  Holt  586.  Salk.  54a    With  the  arguments  of  eounftl  and 
rather  more  at  large,  4  Mod.  206,  but  particularly  1  Show.  441*  to  505. 

THE  king  and  queen,  by  their  attorney  general*  upon  the  crea- 
brought  a  quare  impedit  againft  the  defendants,  fortion  of  a  bifliop 
hindering  them  to  prefect  a  reftor  to  the  parochial  church  ***  k,nS  has  * 
of  St.  James  \  and  declared,  that  the  parifh  of  St.  Mattin^^^  ^ 
in  the  fields  being  a  very  great  parifh,  a  private  aft  of  par-  tentative benefi- 
liament  was  made  I  Jac.  2.  by  which  the  parifh  of  St.  ««  he  vacate*. 
James  was  taken  out  of  the  parifh  of  St.  Martin,  and  made  R<^^r^ohib" 
a  parilh  independant  of  that;  and  that  the  aft  conflitutcd  ^  i^r^A 
a  reftory  with  cure  of  fouls,  and  created  Dr.  Tenifon,  vicar  Mod.  aoo.  Holt 
of  St.  Martins,  the  firft  reftor,  and  perpetuahzed  the  fuc- 5*5- D>er-  "*• 
ceffion,  and  gave  the  patronage  after  his  death  to  the  bifhop  h'  inKm:ir?*0 

r   r      1         6it.rr/«-&        1  l.icv        /  *,  &emb.  ace.  Cro» 

of  London  and  his  lucceflors,  and  to  the  lord  Jermyn  and£fo#54a>agK 
his  heirs,  viz.  to  the  bifliop  of  London  to  prefent  one  tirrie,  Vaugh.  18.  Str. 
and  then  to  the  lord   Jermyn   to   prefent   one  time,    and  837-  Bl. ,770. 
then  to  the  bifhop  of  London  and  his  fuccefibrs  to  prefent  J?^3  n*^  "t 
two  times,  and  to  the  lord  Jermyn  and  his  heirs  one  time,  Eiyife.  h!  6. 
ttfevicijjim%  &c.     By  virtue  oi  which  aft  Dr.  Tenifon  was  vol.  3.  Kd.  1780. 
the  firft  reftor,  and  being  fo,  was  the  third  year  of  thejj;  .Iv8- 
king  and  queen,  promoted  to  the  bifhoprick  of  Lincoln ,  upon  Js  not  fe't^cT* 
the  promotion  of  whom,  it  pertained  to  the  king  and  queen  by  a  temporary 
to  prefent  a  reftor  to  the  church  of  St    James  by  their  pre-  commendam  re- 
lative, C5V.  and  that  tfie  defendants  Hindered  them,  ^.^^^^ 
To  this  declaration  the  bifhop  of  London,  demurred.     Pr.-Jj^g  0f  t\^  "' C 
Birch  in  his  plea  confeffed  the  aft  of  parliament,  and  that  bilhcp,  R.  ace. 
Dr.  lent/on  wasYeftor,  and  that  he  was  afterwards  elefted  Comb.  Curtli. 
bifliop ol  Lincoln :  and  he  farther  pleaded  the  ftatute  25  Hen.  *£ ^J  **£*• 
8    of  difpenfations,   and  that  by  virtue  of  that  aft,  Dr.y^ra,  fee  alio 
John  Tillotfin  the  archbifhop  of  Canterbury  difpenfed  with  Str.  1006.  Dy.r 
him  to  hold  in  commendam  for  fix  months,  and  that  the  king  2H-  a- b- in 
confirmed  the  difpenfation ;  that  Dr.  Tenifon  held  this  reftory  ^d  Com.  Dig!* 
in  commendam  from  the  22d  of  OEhher  1691,  till  the  firft  of*bifnpra.' 
July  following ;  and. that  then  he  was  confecra red  bifhop  of  Nor  barred Ly  a 
Lincoln,  by  which  the  reftory  became  void;  and  the  bifliop  ftatute  dire&iug 
of  London,  as  patron,   collated   the  defendant;   and  con-^J^^Jjf 
eluded  with  an  averment,  &c.    The  attorney  general  de*  jrefentinpartU 
murred.    And  the  cafe  was  argued  at  the  bar  by  Sir  £</- cular  turns,    s. 
ward  Ward  the  king's  attorney,  and  Sir  Henry  Gould  king's  9-f"5*JJ?,ttof 
fcrjeant  for  the  king  and  queen,  and  Sir  Bartholomew  Slower  ^^K\  Je/yfull, 
and  Mr.  Finch  for  the  defendants.    And  this  day,  the  19th  1  show  413.  r! 
of  November,  the  court  of  king's  bench  unanimoufly  gave  ace.  Bl.  &  Wilt, 
their  judgment  for  the  king  and  queen,  in  folemn  argu-"*,/l*r<r# 
ments. 
The  queftions  that,  were  made  in  this  cafe  were  three. 

■    -     •  1.  if, 
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i .  If  the  crown  ought  by  prerogative  to  prefent  an  in- 
cumbent to  a  church  become  void  by  the  promotion,  by  the 
king,  of  the  former  incumbent  to  a  bifhopiick. 

2.  Admitting  that  the  king  had  fuch  prerogative,  then 
whether  he  hath  not  barred  himfelf  by  confirmation  of  the 
commendam. 

4 

3.  SuppoGng  that  the  king  was  not  barred  by  hid  own 
confirmation,  yet  if*  he  was  not  barred  by  the  a&  of  par- 
liament. 

1  As  to  the  firft  queftion,  the  counfcl  for  the  defendant  ob- 

je&ed,  that  this  prerogative  had  no  reafon  to  fupport  it,  but 
that  it  was  a  prerogative,  only  becaufe  it  was  a  prerogative.  * 

But  to  this  the  court  anfwered,  that  the  king,  by  the 
exercife  of  his  prerogative  in  making  the  incumbent  a 
bifhop,  makes  the  church  void,  upon  which,  as  an  imme- 
diate confequent,  the  prefcntation  is  devolved  to  the  king. 
Nor  is  there  any  confiderable  prejudice  (if  there  is  any  at 
all)  to  the  patron,  for  it  is  only  the  exchange  of  one  life 
for  another.  And  Sir  Giles  Eyre  juftice  faid,  that  it  was 
agreed  by  all,  that  when  the  incumbent  was  made  bifhop, 
the  church  became  void ;  what  then  fhall  there  be,  if  it  was 
,  by  the  common,  or  by  the  ecclefiaftical  law  ?  And  he  was 
of  opinion,  that  it  was  by  the  laft :  and  as  that  law  made 
the  promotion  of  the  incumbent  to  a  bifhoprick  to  be  an 
/  avoidance  of  the  church,  fo  it  gave  to  the  king  this  prero- 
gative of  prefentation.  He  was  aifo  of  opinion,  that  the 
avoidance  by  promotion  was  not  occafioned  by  any  incom- 
patibility, (as  Sir  Samuel  Eyre  juftice  was  01  opinion  in 
his  argument)  for  there  was  not  any  fuch  thing ;  for  the 
(a)  D.  ace.  %  (a)  bifhop  originally  was  incumbent  to  the  whole  diocefe,  and 
WilC  18a.  deputed  perfons  to  difcharge  the  cure,  whom  he  paid  as  he 
judged  proper.  it  Hen.  4.  60.  b.  Davis's  Rep.  8i. 
Faugh.  22.     Eades  verf.  Ep.  Oxford. 

2.  It  was  obje&ed,  that  if  the  king  had  any  fuch  pre- 
rogative, it  was  very  probable,  that  the  ftatute  de  praeroga- 
4iva  regis,  or  the  old  books,  would  have  made  mention  of 
it ;  but  both  the  one  and  the  others  are  filent  as  to  any  fuch 
matter. 

As  to  the  ftatute  de  praerogaiiva  regis  the  court  anfwered, 
that  neither  does  this  ftatute  make  any  mention  of  'the  title 
of  the  king  to  prefent  by  lapfe,  and  yet  this  prerogative  is 
not  nor  ever  was  difputed.  And  Holt.  fch.  juft.  faid,  that 
if  a  man  holds  lands  of  the  king  in  capite^  and  <Ke,  his  fon 
being  within  age,  the  king  by  his  prerogative  fhall  have 

the 


Mich.  Term..  6  Will.  &  Mar.  25 

the  lands  held  of  all  the  other  lordsjn  ward,  which  is  men* 
rioned  in  the  aft,  and  yet  it  is  a  much  more  prejudicial 
prerogative  than  this  of  which  the  queftion  is:  And  Stan- 
ford praerog.  36.  fays,  that  a  prerogative,  which  is  de  jure 
pofitivo,  is  no  lefs  law,  if  it  has  not  natural  ieafon  to  fupport 
it;  for  no  reafon  ,can  be  given,  why  a  collateral  warranty  (a)  But  now  fee 
(hail  bind,  (a)  Vet  Without  doubt  it  is  law.  the  ftat.  4  An. 

v. 

Then,  fecondly,  there  is  no  wonder  that  the  old  books  arc 
Kent  as  to  this  prerogative;  for  the  pope,  by  degrees,  whilft 
the  people  were  blinded  with  fuperftition,  had  ufurped  the 
royal  authority  in  all  matters  ecclefiaftical,  as  is  manifeft  by  , 
the  ftatute  of  provifors,  which  was  provided  as  a  remedy  for 
this  grievance;  25  Ed.  3.  And  although  that  ftatute  was 
defigned  to  prevent  this  ufurpation  of  the  pope,  yet  the  bigot- 
ted  clergy  being  very  powerful,  he  continued  it;  for  he 
collated  to  the  church,  when  the  incumbent  was  made  a 
bi(hop.  41  Edw.  3.  5.  Owen  144.  Then  the  ftatute  7 
Hen.  4.  cap.  8.  was  made,  to  hinder  provifions  from  Rome. 
And  yet  8  Hen.  4.     Cotton1  s  records  4*58.  a.  92.  Thomas  * 

Langky  clerk  was  elected  bifhop  of  Durham  by  provifion 
from  Rome.  And  this  ufurped  power  was  continued  here 
until  the  (h)  ftatute  of  fupremacy,  which  reftored  the  crown  (A)  16  H.  s.  c. 
to  it's  ancient  right.  And  always  fince  that  aft,  upon  the  *.  &  x  Elk- 
promotion  of  the  incumbent  to  a  bifhoprick,  the  king  has**  x* 
filled  up  the  vacancy.  For  authority  of  which  the  court 
relied  upon  Moor  399.  pi.  522.  Wrigh(%  cafe,  where  the 
prerogative  was  allowed  upon  fight  of  many  precedents. 
Same  cafe  Cr'o.  Eliz.  526.  Owen  144.  pi.  243.  and  in  the 
cafe  of  Woodiey  verf.  Munwaring.  Cro.  Jac.  691.  Hutton 
juftice  was  of  opinion  that  the  king  had  not  any  fuch  prero- 
gative, but  Winch  juftice  cited  many  precedents  from  the 
time  of  Henry  8.  to  the  contrary.  Bro*  Ahr.  tit.  Presentment 
al  efgjife  61.  is  an  exprefs  authority,  where  it  is  faid,  >  that 
the  bifhop  of  Eh  told  him,  that  he  had  feen  a  prefentation  of 
the  time  of  Ed.  3.  where  the  king  rathne  praerogativ*  pre- 
sented to  a  church  upon  making  of  the  incumbent  bifhop. 
And  Holt  chief  juftice  faid,  that  this  prefentation  is  a  peculiar' 
emanation  of  the  power  which  the  king  hath  of  making 
bifhops ;  and  therefore  when  the  pope  made  the  biihop  the 
king  could  not  prefent,  becaufe  the  creation  of  the  bi(hop 
was  not  within  the  exercife  of  his  prerogative. 

And  as  to  Dyer.  228.  b.  which  was  objected  againft  this 
prerogative,  the  court  anfwered,  that  it  was  but  a  fudden 
opinion,  befides  that,  the  plaintiff  did  not  demur  upon  the 
prerogative  of  the  queen,  but  took  iffuc,  that  the  church 
was  void  by  reGgnation  before  the  creation. 

'  In 
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In  the  fame  manner  as*  to  the  books  of  ji  Hen.  4.  37. 

41  Edw.  3.  5.     4  Inft.  356.      17  Ed.  3.  40.     44  £Vw.  3. 

25.  which  were  cited  by  the  defendant's  counfel,  to  prove 

that  the  king  prefented  to  the  church  after  he  had  made  the 

incumbent  bifhop,  not  by  any  prerogative,  but  becaufe  that 

he  had  the  temporalties  of  the  biflioprick  i«  hi3  hands  where 

the  church  was,  or  otherwife  upon  the  account  of  wandfhip, 

5sV.  the  court  anfwered,  that  the  prerogative  confifts  in  the 

.  prefentation  in  the  turn  of  another  patron,  and  not  in  ouft- 

Intcrcil  of  the  ing  the  king1  himfelf.     For  when  the  king  hath  intereft  in 

king  (hall  be     tnc  prefentation,  and  the  prerogative  happens  at'  the  fame 

Www^v™  timc> thc  5ntcreft  ftaH  bc  Preferred.    As  if  the  king  be  feifed 

"  in  fee  of  an  advowfon,  and  he  creates  the  incumbent  bifhop, 

he  (hall  prefent  as  patron,  that  being  a  tide  precedent  to  that 

of  the  prerogative. 

And  as  to  5  Ed.  2.  Maynard  140.  which  was  obje&ed, 

tec.  the  court  anfwered,  that  admitting  the  book  was  an 

exprefs  authority  againft  the  prerogative,  ncvcrthclefs  it  is  but 

.  (•)  St.  iz Car.  2.  one  inftance,  to  controul  the  continual  current  of  ufage  to  the 

<*P-  37*  contrary.  As  lately  (a)  Covent -garden  was  made  a  re&ory  in  the 

time  of  king  Charles  2.  and  the  patronage  was  given  by  the 
parliament  to  the  duke  of  Bedford  and  his  heirs.  Yet  upon 
promotion  of  Dr.  Patrick  to  the  biflioprick  of  Chichefter% 
this  king  prefented  Dr.  Freeman*  and  it  was  never  difputed. 
But  the^cafe  of  Edw.  2.  is  not  to  the  purpofe;  for  at  that 
time  many  bifhops  were  collated  from  Rome,  as  one  may  fee 
in  Walftngham  13*9,  20.  for  which  reafons  the  court  were 
clear  in  opinion,  that  the  king  had  fuch  prerogative,  as  they 

(*)Comb.Cartli.na<*  ^eld  tbc  term  ^OT€  tnc  ca^c  between  (b)  the  king  and 

3  Lev.  4  Mod.  &  queen,  and  the  bifhop  of  London  and  Dr.  Lancajfert  upon  the 

Holt  ubi  fip*.  fame  title. 

A  dif  -  fat!  ^C  fccon(*  <lueft»on  was»  »f  the-  l"ng  ha<*  barred  himfelf, 

/ave»avoidanc€, or  Served  his  turn,  by  the  confirmation  of  the' commendam. 

videVaogh.  And  the  court  were  pf  opinion,  that  he  had  not;  for  .the 
1 18-  defign  of  the  difpenfation  was  only  to  fave  the  avoidance, 

which  otherwife  would  have  incurred.  Wi  Jones  161.  And 
the  king  by  his  confirmation  only  continued  the  podeflion, 
but  did  not  transfer  his  right.  '  But  by  Giles  Eyre  juftice,  if 
the  king  grants  confirmation  of  a  difpenfation  for  life,  this 
amounts  to  a  difpenfation.    The  fame  law  of  a  difpenfation 

M  Sed  Tide     f°r  ***  ^a7s»  M  *f  the  parfon  dies  before,  the  expiration  of 

Koy.  138.        the  difpenfation. 

The  third  queftion  was,  if  the  aft  did  not  bar  the  king. 

-  And  the  court  were  of  opinion,  that  the  defign  of  the  aft  was 

only  toeftablifh  an  agreement  between  my  lord  Jermyn$  and 

'the  bifhop  of  London,  and  the  vicar  of  St.  Martiu\  but 

never  intended  to  meddle  with  the  prerogative..  - 

Th« 
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The  defendant's  counfel  objefted,  that  Dr.  Tenifin  was  not 
prefented,  inftttuted,  and  intruded:  and  therefore  it  was  do- 
native in  him,  and  that  the  patronage  did  not  veitibut  in 
future,  viz.  after  his  death*  &c.  that  tht  promotion  of  the 
incumbent  of  a  donative  to  a  bitiioprick  will  not  make  a 
cdfion ;  that  the  ordinary  cannot  vifit,  &c.  To  which  it 
was  anfwered,  that  the  right  of  patronage  veiled  immediately 
upon  the  palling  of  the  aft,  at  pfefent  (when  the  church 
fliould  become  void)  in  point  of  eftate,  though  not  in  point 
of  intereft.  See  10  Co.  107.  find  Milbourn  verf.  Dajbburrr 
Cro.  JS/«.  $28.  * 

2.  If  it  was  a  re&ory  (it  wasobje&ed)  yet  it  (hall  be  a  where  a  ftatute 
new  reQory,  and  therefore  the  prerogative  cannot  attach  it.  makes  a  new 
But  k  was  anfwered  by' the  court,  that  there  will  be  norcAory.itihall 
difference  between  the  one  and  the  other.    For  when  the  adl  &Ea!*JPf iB" 
(though  it  is  a  new  a£t)  makes  it  a  re&ory,  it  {hall  have  all  redory  at  com- 
the  incidents  to  and  properties  of  a  redory.     And  as  a  wife  moo  law. 
(hall  be  endowed  of  a  new  eftate,  8  Co.  1.     The  prince's 
iafe,  in  the  fame  manner  a  new  reftory  (hall  be  fubjeft  to  the 
prerogative.    For  which  reafons  all  the  judges  being  of  the 
fame  opinion  gare  judgment  for  the  king  and  queen,  which 
judgment  was  afterwards  affirmed  in  the  houfe  of  lords,  upon  shq.  p,  c.  2^4. 
error  brought  by  the  defendants. 

Kirkham  verf.  Whalcy. 

S.  C  but  with  the  determination  the  other  way.    Salk.  3a    3  Salk.  %%%. 
II  Mod.  74.  St  Comb.  319. 

A  <nA  tarn 

IN  a&ion  qui  tarn  for  continuing  ftieriff  longer  than  a  year,  a(*jon  it  the 
the  defendant  pleaded  privilege  in  C.  B.    The  plaintirTking's  fun. 
demurred.     And  it  was  argued  by  Shower,  that  the  king  is  *•  ?Mrfrg- Lutw* 
party  to  this  action  :  for  if  the  plaintiff  entered  a  retraxit,  g?  T.^yn? 
yet  the  king  may  proceed,  quod  fuit  concejfum  per  curiam.  i75.  Britten  r. 
Then  where  an  a&ion  is  fued  by  the  king,  the  defendant  {hall  Teafflaile.    v 
not  have  privilege,  for  privilege  is  not  good  again  ft  pri-  B2rJ?  4t0,  **• 
vilegcj  and  of  that  opinion  the  court  feemed  to  be.     &^  00*0.36°*  and 
adjournatur.  BI.  373.  And  an 

attorney  defen- 
dant fluJl  not  have  his  privilege  therein.  R.  coot.  Lutw.  3  I«ev.  and  Baraea,  ubi  fupra.  6.  cont. 
«•  373- 

Lampton  verf.  Collingwood,     .  ^"jTmL. 

Rot.  509.  See  Hill  6  Will  St  Mar.  Rot.  309, 
S.  C.  Saflt  %6%.    3  Salk.  14$.    Carth.  a8a.    Comb.  325.    Holt  47a 
TERROR  coram  vobis  reftdet.    The  cafe  was  thus :  Lamp»"ci) 
*-*  ton  was  bail  to  J.  S.  in  an  a&ion  of  debt  brought  obtained  againft 
againft  him  by  Collingwood,  and  judgment  was  given  againft  the  bail  upon 
J.  S.  Upon  which  Collingwood  fued  zfcire  facias  againft  the  mo  ***J»  theT 
plaintiff,  and  \rpon  two  nihils  returned,  judgment  was  entred  ^^  ££ 
the  principal  diefl  before  any  ca.fi.    fued.    vide  Str.  197, 

againft 


If  judgment  in 
fcire/aciai  it 
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But  If  that  was  again  ft   him.     Whereupon   the  plaintiff  Lampton  brought 

ma  'hfvfan  this  Wlit  °f  Crr0r>   afTd  affigncd  for  error  in  fa£*>   *hat  7'  S' 

Audita  p$nela.  died  before  any  capias  ad  fattsfac'uridum  was  fued  again  ft  ,him. 

(i)  Sed  vide  Upon  which  the  defendant  took  iflue,  and  it  was  found  for 

Salk.  9,3.  164.  the  plaintiff  in  error,  that  J.  S.  died  before  a  capias  adfatis- 

StTo  107l'*Ir 'faciendum  fued  againft  hiip.     And  now  the  queftion  was, 
1183,  thatthc<r  ,  _    ©  _,      xr*  >7  •    .  •       l  ■      1 

court  would      "  crror  *ay-     And  Mr.  Northey,  to  maintain  the  writ,  cited* 

now  relieve  on  Cro.  EJiz.    145.     HilL  verf. Tempeft,  and  Rainsford  verf. 

motion.    See     Mallet.     4  £10*,  24.  ^/.  76.    Hunt  and  GonnelPs  cafe,  and 

aUb  poll.  439.  jg^/a  pp.     Qr0m  £y;z#  ^j0#  ixprefs  in  the  point,  Cockyn  verf. 

iWj  Hawkins.     Cro.  £Jiz.  733.     Pra*  verf.  Price.     Cro* 

Car*  345*    South  ad/.  Griffith.    But  on  the  other  fide  againft 

the  writ  were   cited.     Jttobbes  verf.  Todcaftle.     Cro.  Eliz. 

597.  and  Gouldjb.  174.//.  108.     Mo.  432.  pi.  607.     1  /?<?/. 

^tt.  450.  />/.  7.     5//Zr  281,  288,  323.      1  Rolls  Jib'.  308. 

pi.  13.  and  762.^/.  2.    Bar  cock  veru  Thompfon.    And  it  was 

adjudged  by  the  whole  court,  that  a  writ  of  error  will  not 

lie  in  this  cafe,  for  there  is  noerror  in  the  court ;  .but  it  is 

reafonable,  that  the  party  (hould  have  an  audita  querela,  be* 

caufe  he  had  not  notice  to  come  in  and  plead  this  matter. 

4l)  An  audita  querela  wasactordlnglvbrought  and  relief  given  thereon.  See  the  Entry  vol.  3.  %%j, 
f 

Nurfc  verf.  Frampton. 

S.  C.    Salk.     *I4- 

If  it  doei  not  A7  UR  S  E  brought  debt  againft  Frampton  for  a  certain 
appear  in  the  -*■  *  fttm  of  25/.  due  to  Nurfe  by  agreement  by  deed  be- 
bodrofadeed  tween  the  plaintiff  and  the  defendant.  Upon  oyer  of  the 
panicsToit  dccd  I#t  aPP*arc<*  t0  ^°  thus:  viz.  'Tis  agreed,  that  a  grey 
thepcifonawhonag  bought  of  J.  S.  by  Mr.  Frampton  (hall  run  twenty-five 
execute  it  ihall  miles  in  two  hours  time,  for,  tsfc.  in  witnefs  whereof  we 
be  confideredashave  frt  our  hands  and  feals,  {3V.  omitting  the  names  of  the 
Mm.  Cro.  p^rfons  between  whom  this  deed  was  made,  but  the  plaintiff 
Eliz.  56.  2  fnft.  and  defendant  had  figned  the  deed.  And  after  demurrer  the 
673.  a  Rol.  court  was  of  opinion,  that  inafmuch  as  the  plaintiff  and  defen- 
s^bf  lfo1'  rJv°  ^ant  ^  "£ncc*  t^1">  although  it  wai  not  mentioned  in  the 
238*  ^  kody  of  the  deed,  by  whom  or  to  whom  it  was  made  ;  yet 
it  will  warrant  the  declaration's  reciting,  that  it  was  made 
by  the  plaintiff  and  defendant*  And  judgment  was  given 
for  the  plaintiff. 
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Sir  John  Holt  Chief  Jujlice. 

Sir  William  Gregory  - 

Sir  Giles  Eyre  C  Jujlkes. 

Sir  Samuel  Eyre; 


•  ■if     . :■ 

Rex  &  Regina  vtrf.  Larwodd. 

*  C.  SalL  167.  3  Sajk.  134.  SkiDBi  57+;  Comfy.  315,  I  a  Mod  67.  Carth» 

336.  and  with  the  arguments  0/  Counfel  4  Mod.  269.  ^e  ^  ;wfftrtnfl. 

1  tion  for  not 

INformation,  brought  againfl  Larwood  for  not  fcrving  thcfer,ing thc 
office  of  ftcrifFin' the  town  of  Norwich,  Being  duly  elec-  jjf^J*  £%£ 
ted>  feu  forth,   that  Norwich  is,   and  time  whereof,.  ^-"pi^fcJSg08 
hath  been  arj  ancient  town..    And  that  the  citizens  thereof  forth  the  corpo- 
are  and  have  been  time  whereof,  &V.  a  body  politic  known  n^on  a&f  and 
by  divers  «ames,  heretofore  by.  the  name  of .  the  bailiffs  and  S6!1  !uCr!?n£ 
citizensof  Norwich »,  and  now  by  the  name  of  the  mayor,  <jant  wag  at  ^ 
citizens  and  commonalty.     That  king  Henry,  4.  in  the  fifth  time  of  his  eicc- 
yearof  his  reign,  by  charter  bearing  date  the  23d,  of  ^////-tionaproteftant 
ary  in  the  fame  year,  granted  to  the  corporatibn  of  the  city^^^ 
of  Norwich,  that  the  city  ihould  be  a  county  by  itterf,  and  the  facrament 
that  the  commonalty  fhould  chooTe  two  flierrffs  in  Heu  of  within  a  year  of 
the  four  bailiffs.     That  Icing  Sharks  2.  in  the  -15th  year  of  ^^  *»c  *»^ 
his  reign  by  charter  confirmed  the  charter  of  Henry  4.  and^  eicaorlfif 
granted  orer*  that  in  the  election  of  the,  (hcrifrs  tnis  form  ba<|.  S.C.  Holt, 
(haff  be  obferred,  viz.  that  the  mayor,  fherifrs  and  aldermen,  5°s-    fed  vide 
between  the  24th  of  June  and  the  fifft  of  September,  fliould  x^fc***? 
choofe  undm  perfonam  habilem  to  execute  the  office  of  (herHFCo '    '    '       ' 
for  the  year  enfuing,  and  that  the.  commonalty  lhould  choofe  535.  536.  And 
another.    That  the  defendant  Lmrnvood  vrz*  elected  iheriffto*  replication 
the  ninth  of  July  by  the  mayor,  Iheriffs  and  aldermen,  to^^^^ 
enter  into  his  office  thc  29th  of  September  next  enfuing.  rejoinder  fetting 
That  Larwbod  had  notice  of  this  eleftkm,  but  without  any  forth  thetolera- 
rcafonable  caufe,  ne  appeared  not,  nor  took  the  oaths-,  nor*iLO  »<*  »  a  d«- 
executed  the  fii*  office; v  to  the  -great  hindrance  of  tfbe  af*  T^^oieration 
fairs  of  tjteitiag,  &c.    The  defendant  pleaded  -the  flfctute  ac5  u  a  prime 
of  13  Car.  iJ  cap:  1.  for  the  regulation  ot  corporatidns,  andatf. 

W  Note  *  Slrinn.  GomlKii.  Mod.  an&4i  Mod.  ubi  fupra  the  defendant  ii  niade  la  aver  in  hii 
pfcajthat  Jbejhad  takcathewaihaand  fafcfiaribed  the  declaration  according  to  the,  toleration  a  A. 

«.   ■  t 

»   '  that 
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that  be  was  a  proteftant  diflenter  from  the  church  of  Eng* 
landy  and  had  not  received  the  facrament  within  the  year 
preceding  the  eleftion,  (as  that  aft  provides)  whereby  he 
was  incapacitated  to  execute  the  faid  office,  and  the  elec- 
tion was  void ;  and  that  he  after  this  eleftion,  and  before 
the  firfl  of  Auguftt  gave  notice  to  the  mayor,  &c.  of  this  di£ 
ability,  toV.  The  attorney  general  replied,  that  the  defen- 
dant ought  to  have  received  the  facrament  yearly,  and  that 
he  ought  not  to  take  advantage  of  his  own  wrong  or  default. 
The  defendant  in  his  rejoinder  pleads,  the  aft  ofi  Will,  fe* 
Mar.  cap.  1 8.  which  gives  liberty  of  confeience  to  all  pro- 
teftant diffenters,  and  (hews  that  he  took  the  oaths  of  I 
Will.  Jjf  Mar.  and  had  fubferibed  the  declaration  at  the  ge- 
neral quarter  feffions,  (3V.  and  brings  himfelf  within  the 
*  compafs  of  the  aft,  &c.    To  which  the  king's  attorney  de- 

murs, and  the  defendant  joins  in  demurrer. 

This  cafe  was  argued  by  Sir  Bartho!ome«o  Shower ',  Mr. 
ferjeant  Wright ,  and  Mr.  ferjeant  Rotherham  for  the  defen- 
dant; and  by  Sir  Thomas  Powis,  Mr.  ferjeant  Pemberton, 
,  and  Mr.  ferjeant  Lcvinz  for  the  king  ;  and  afterwards  by  all 

the  judges  on  the  bench,  who  all  concurred  in  opinion. 

i .  That  the  rejoinder  was  a  perfeft  departure,  becaufe  it 
did  not  ftrengthen  the  bar,  and  it  ought  to  have  been  pleaded 
at  the  beginning,  becaufe  he  might  and  had  opportunity  to 
do  it. 

2  They  all  agreed,  that  the  aft  of  ,i  Will,  b*  Mar.  which 
indulges  diffenters,  is  a  private  aft,  and  therefore  the  court 
could  not  rake  notice  of  it  without  pleading.  And,  they  were 
of  opinion  that  it  is  a  private  aft,  becaufe, 

i.  Time  out  of  mind,  tsfc.  there  was 'a  discipline  efta- 
blifiied  in  the  church  of  England,  which  all  perfons  were 
obliged  to  obferve  by  the  canon  law  before  the  reformation, 
Lindtuood  8.  and  fince  the  reformation,  by  the  ftatutes-of 
£dw\  6.  and  i  Eliz.  fo  that  the  law  took  no  notice  of  any 
fuch  perfons  as  diffenters  before  this  aft,  and  therefore. at 
is  private. 

a.  Becaufe  that  it  does  not  extend  to  all  diffenters.  froga 
the  church,  but  only  to  thofe  who  go  to  the  feffions,  and 
there  take  the  oaths,  and  fubferibe  the  declaration.  Aird.bir 
Gila  Eyre  iuftice  declared,  that  his  opinion  was,  that  if  thp 
I  defendant  had  pleaded'  this  aft,  yet  it  would  not  have  aided 
the  defendant.  For  the  intent  of  the  aft  was  only  to  give 
the  diffenters  liberty  to  exercife  their, religion,  but  not  to 
exempt  them  from  ferving  their  country  in  employments 
agreeable  to  their  feveral  capacities.    Bcfidcs,  he  faid,  if  this 
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were  allowed,  all  Ac  people  of  England  mould  turn  diflen- 
tcrs,  to  avoid  the  execution  of  troublefome  offices,  and  fo 
there  would  be  no  body  to  difchargc  them,  by  which  there 
would  be  a  failure  of  juftice.  But  to  this  point  the  other 
two  juftices  gave  no  opinion.  But*  as  to  the  judgment  iij 
the  principal  cafe,  Sir  Samuelr  Eye  juftice  was  of  opinion  for 
the  defendant.  Sir  Giles  Eye  juftice,  and  my  lord  chief 
juftice  Holt  for  the  king.  Sir  William  Gregory  juftice, 
though  abfent,  agreed  with  Sir  Giles  Eyre  and  my  lord  chief 
juftice,  as  Sir  Giles  Eyre  faid  be  declared  to  him. 

Sir  Samuel  Eyre  Juftice,  for  the  defendant  argued, 

1.  That  it  is.  apparent  by  the  information,  that  they  who 
defied  the  defendant  Oieriff,  had  no  power  to  make  any. 

fuch  eleaion;    for  the  liberties  granted  by  the  charter  of^'f^8*^ 
Henry  4.  could  not  be  divefted  but  by  furrender  or  forfeit-  cannot  be  di- 
me, and  neither  the  One  nor  the  other  appears  by  the  re-  vetted,  \*t  \>% 
cord-,  nor  is  it  apparent  that  the  corporation  accepted  the furrcndcr  <* 
charter  of  Charles  2.    But  Charles  2.  could  not  alter  the  H.forfciturc-  * 
berries  once  fettled  by  the  charter  of  Henry  4.     An  affirma-    *    ' 
tirfftatute  will  not  take  away  not  change  a  power-prece- 
dent.    Hob.  137.     Stukely  verf.  Butler.     Co.  Litt.  in.*. 
11  Co.  64.  a.  &  ante  9.  much  lefs  can  the)  fubfequent  grant 
of  the  king  do  it.     And  then  the  mayor,  (heriffi  and  alder- 
men, had  not  any  power  to  eleft  a  fheriff;  and  by  confe- 
rence the  defendant  is  unlawfully  ele&cd,  and  fo  the  elec- 
tion was  void. 

2.  Admit  that  the  mayor,  &c  hacf  power  to  ele£l  a  fhe- 
riff, yet  he  was  of  opinion,  that  the  plea  was  good.  For, 
he  faid, 

1.  That  the  defign  of  13  Car.  2.  cap.  1.  was  to  exclude 
men  who  were  not  of  the  church  of  England %  out  of  all  offi- 
ces which  concern  the  government  $r  and  therefore  the  4efcn# 
dam  being  a  drflqnter  was  altogether  difabled. 

2.  By  law  no  man  ought  to  be  punifhed  twice  for  the 
lame  offence;  but  if  the  court  here  (hall  punifli  the  defen- 
dant, this  rule  will  be  infringed.  For  ibe  (latute  punifhes 
the  defendant  once,  by  difabling  him  to  exercife  the  office  j  for 
the  office  of  (herifF(faid  he)  was  a  profitable  office,  and  by  the 
common  law,  offices  were  honourable  places  and  not  burthens ; 
and  therefore  an  ambitious  man,  who  will  prefer  honour  be- 
fore profit,  (admitting  that  tbefe  offices  are  not  profitable) 
win  efteem  fuch  a  difability  a  great  puntthment. 

3* 
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3  It  is  unreasonable  to  puniih  a  man  for  .not  doing  tj\atf 
which  the  law  difables  him  from  doing.  But  if  he  had  taken 
upon  him  the' office  here,  he  had  been  puni(hable,becaufc  he 
was  incapacitated  by  the  a§.  , 

To  conclude,  he  cited  a  cafe  between  the  mayor  of  Guil- 
ford, &c.  and  Clarty  %  Will.  &  Mar.  in  C.  £.  which  fee 
now  reported  in  2  VenU  247.  where  in  debt  upon  a  by-law 
s  for  not  having  fcrved  jin  office,  (a)  being  duly  elected,  the  de- 
fendant pleaded  this  aft  of  13  Car.  2>.cap.  I.  and  it  was  held 
a  good  plea  ;  which  in  efFeft  was  the  fame  with  this  princi- 
pal cafe.  And  therefore  he  was  of  opinion,  (hat  judgment 
ought  to  be  given  for  the  defendant. 

My  lord  chief  Juftice ./£//,  and  Sir  Gibs  Eyre  juftice,  ar- 
gued for  the  king. 

1  That  the  eleftion  was  good. 

a.xThat  the  plea  was  ill.  ... 

As  to  the  firft,  they  agreed,  that  it  wa$  not  in  the  power 

of  the  king  to  take  away  liberties  before  granted  by  him, 

t*fc.     But  if  a  corporation  accept  fuch  a  charter,  it  n  good- 

,  And  here  is  evidenpe  of  their  acceptance,  for  the  cqramo- 

nalty  ufed  heretofore  to  deft  both  tbc.fheri^s,  a,nd  now  they-. 

eleft  but  one  of.  them*,  beftdes  that,-  if  the  corporation  had 

not  accepted  this  lad  charter,  the  defendant  ought,  to  haxe 

(hewn  it;  but  now  he  has  admitted  it  by  his  fpecial  plea. 

Corporation      If  the  mayor,  £sV .  had  refufed  to  accept  the  charter  of  'Charles 

takes  a  new      2'  the  charter  had  been  void.    But  when  a  corporation  takes 

4  t^^maybT21  ncw  cnartcr  concerning  liberties,  one' may  make  ufe  of  it 

;  ufedasagrant  as  a  grant,  or  confirmation.     Cro,  Jac.  313.  Good/on  verf 

!  -w confirmation.  D officii.     21  Hen.  7,  5.  q.  -       *  , 

£c  *  2  4%~  As  to  the  fecond  pointy  rbey  .held  that  the  pjea  was  ill  j 

for  (by  them)  the  defign. of  13  Car.  2*  cap.  u  was  not  xcx 
exempt  any  perfon  from  executing  any  office  to  which  he 
was  obliged  before,  but  ("  to  oblige  every  j^rjTon").  toqaaltfy 
himfelf  for  the  execution  of  it;  for  the  act  intended  to  dis- 
courage diflenters,  and  not  to  favour,  them.  ^;But  if  this 
plea  (hall  be  allowed,'  it  will  be  to  conftrue.  tfre  a£r,  much  to 
their  advantage;  for  th^fe.  pff.ccs  arq  not  pi:Qfi^able,:  but . 
chargeable,  and  full  of  .trouble. 

2.  The  king1*as  a,,$a£ural  Xntcreifl:  Ja^efyJutgtiQ;,  and 
may  compel  huii.toicT.yq.run^.in,  anyrfpa^|c#9!J|a  which  be 
Ihall  judge  him  capable.     Moore  in  Knowlet  verf.  Luce 

(a)  In  a  Corporation.  ' 

An* 
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And  no  body  can  be  exempt  from  the  office  of  (tariff  but  by    . 
a3  of  parliament,  or  letters  patent.     Savil  43.     Pelbam's 
cafe.    2  Co.  46.  b.  Earl  of  Salop's  cafe. 

3.  No  man  (hall  take  advantage  of  his  own  difability,  as*  BL  Com« 
no  man  can  plead  that  he  is  a  fool,  or  non  compos  :  but  if  aa*  " 
rtan  turn  compos  be  indi&cd,  the  judges  ex  officio  (hall  acquit 
him,  becaufe  the  king  takes  care  of  all  fuch  per  Cons.     But 
if  a  man  be  difabled  by  judgment  to  bear  an  office,  there  he 
is  excufed,  quia  judicium  redditur  in  invitum.     But  where  he^ 
may  remove  the  fentence,   as  excommunication,    he   (hall 
take  no  advantage  of  it.     See  Sfr  John  Read's  cafe.     2  Mod. 
299.     1  Freem.  327.     And  in  this  cafe  the  defendant  not 
baring  qualified  himfelf  as  he  ought  to  have  done,  (hall  not 
take  advantage  of  his  own  difability.     For  which  reafons 
judgment  was  given  by  tbefe  judges  for  the  king,  againft  the 
opinion  of  Sir  Samuel  Eyre  juftice. 


Tipping  verf.  Cozens. 

3.C.  Carth.  a;a.     Comb.  312.     Holt  731.  &  4  M00V  310. 


T,__.  -.  r.t  ..^1  nr  t  ^  Tenant  for  lift 

HE  jury  find  a  fpecial  verdict,  that  Edward  Cozens,  0fan  equitable 
feifed  in  fee  of  tl\e  lands  in  queftion,  by  indenture  «ft»te  with  a 
dated  the  fixteenth  of  Oclober  1654,  in  confideration  of  aJ^;jrcma*n^ 
marriage  intended  to  be  celebrated  between  him  and  Mr*.Jevyi,gl^-n^ 
Grace  rryt  and  of  1000/.  portion,  conveyed  thefe  lands  to  ace.  8.  Vin. 
truftees,  to  the  ufe  of  himfelf  and  his  heirs  until  the  mar-  *6a.  }»|-  J9- 1 
riage  took  effe£\,  aad  then  to  the  ufe  of  Mrs.  Grace  Fry  for  Bro#  C"  c*  73* 
life,  for  her  jointure,  then  to  truftees  and  their  heirs  during 
the  life  of  Edward  Cozens,  in  truli  to  fupport  contingent  An  ufe  canrot 
remainders,  and  for  that  purpofe  to  make  entries,  feV.  but bc  executed  up* 
to  permit  Edward  Cozens  to  receive  the  rents  and  profi^^cc*^  Bf"t<Hn 
during  his  life,  remainder  to  the  ufe  of  the  firft,  fecond,  335.  Bad  on 
third,  &c.  fons  of  that -marriage  in  tail  male  fucceflively,  re^nfo  316. 
mainder  to  the  heirs  male  of  Edward  Cozens  and  his  then 
intended  wife,  remainder  to  the  heirs  of  their  bodies,  re-  Undera.con* 
mainder  to  the  heirs  male  of  Edward  Cozens ,  remainder  to  ^ufteeTand 
the  right  heirs  of  Edward  Cozens ;*and  in  this  indenture  theidieimo  the 
Edward  Cozens  covenanted  to  levy  a  fine  tp  thofe  ufes,  which  nfeofthem  and 
fine  was  levied  accordingly;  they  find  further  that  this  mar- ^^d^ 
riage  took  eflfeft,  and  that  Edward  Cozens  had  iffue  of  that  yfs.  in  truft, 
wife  but  one  daughter,  Elizabeth,  who  married  afterwards  to  f  rcferve 
George  Tipping :  They  find  farther,  that  Edward  Cozens  in«»twg«*«- 
1686  covenanted  with  John  Sheppards,  &c:  to  levy  a  fine  to  ™lJZ?l  *c 
the  ufe  of  himfelf  for  life,  remainder  to  his  wife  for  Itfe,  wjth  to  take  the  pro- 
divers  remainders  over  for  life  and  in  tail,  exclufive  of  his  fits,  toV  7.  s. 
daughter,  remainder  to  his  own  right  heirs;  in  purfuanceha*on!yan<Jui" 
of  which  covenant  a  fecond  fine  was  levied  with  warranty  &mk  acc?Bro, 
againft  Edward  Cozens  and  his  heirs,  with  proclamations  ac-c.  C.  75.  and, 
cording  to  the  ftatutc-,  and  at  the  time  of  th?  fine  levied  vin-  ^fipm.% 
Vol.  I.  D  Edward%£***- 
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Where  the  Edward  Cozens  was  in  a&ml  poffeflion,  and  had  no  iffue  malei 
fiTSf^m^n* that  thc  fi™  of  A"Suft  l686»  Elizabeth  the  daughter  died  in 
of  hit  entire  the  life  of  her  father,  and  left  an  infant  daughter,  Lucretia 
eiUte,  he  Audi  Tipping,  leflbr  to  the  plaintiff:  and  I  Pebr.  1690,  Edward 
not  hive  a  re-  Cozens  died,  and  Grace  his  wife  entered,  and  enjoyed  the 
fice^Bi^oii  'an<k  during  her  life,  and  that  Lucretia  was  an  infant  at  the 
ufet.  350.  time  of  the  death  of  Edward  Cozens ;  and  that  when  Grace 
the  wife  of  Edward  Cozens  died,  thc  defendant  entered  claim- 
tA def!^^1"" in*.  undeT  thc  fettlcmcnrin  1686;  and  that  the  leflbr  of  the 
upon  an  infant  plaintiff  entred  upon  him,  and  leafed  to  the  plaintiff;  that 
is  no  bar,  and  the  defendant  re-entred  upon  him,  and  the  plaintiff  brought 
nowSee4Ann,thi8Cjcamcnt  £tJ  &Cu 
c  16.  f.  az.  J  * 

And  fcrjeant  Wright  for  the  defendant  argued,  that  Ed- 
ward Cozens  had  an  eftate  tail  in  himfelf,  and  then  he  barred 
it  by  his  fine  in  1686,  and  by  confequence  the  title  was  in 
(a)VxdcCoXat.  the  defendant.  And  to  prove  this,  he  faid,  that  (a)  where  the 
»9>  8. 13.  anceftor  took  an  eftate  for  life,  and  afterwards  a  limitation 
37.  x  Co.Pio4,*s  made  t0  h*8  "gnt  ncirs,  or  his  heirs  male,  &c.  thc  fee,  be 
a.  it  fimplc  or  tail,  veils  in  the  anceftor,  and  the  heir  (hall  take 

only  by  defcent.  Co.  Lit.  22.  b.  Fenwick  and  Mitford's  cafe. 
Moor  214.  1  Leon  182.  I  And.  288.  Then  in  this  cafe 
Edward  Cozens  took  an  eftate  for  life,  for  there  is  here  an  ex- 
prefs  limitation  to  Edward  Cozens  during  his  life,  for  the 
truft  being  limited  to  Edward  Cozens  to  take  the  profits 
during  his  life,  is  an  eftate  of  freehold  executed  in  himfelf 
by  the  ftatute  27  Hen.  8  cap.  10.  For  the  feoffees  take  by 
the  common  law*  becaufe  the  ufe  is  limited  to  them,  and 
the  ftatute  faith,  other,  and  not  the  fame,  perfon  to  take  thc 
ufe.  Br.  lit.  Feoffment  al  ufe,  pi.  58.  I  Anderf.  328. 
Feoffment  to  A.  to  the  ufe  of  B.  for  life,  remainder  to  the 
ufe  of  C.  in  tail,  remainder  to  the  ufe  of  A.  in  fee;  the  firft 
and  fecond  ufes  are  executed  by  the  ftatute,  and  the  third  by 
the  common  law.  And  this  will  not  break  in  upon  the  rule, 
1  that  the  ftatute  (hall  not  execute  a  ufe  upon  a  ufe 5  for  in 

this  cafe  the  feoffees  do  not  take  by  way  of  ufe,  but  by  the 
common  law.  But  if  a  man  bargains  and  fells  to  B.  to  the 
ufe  of  B.  and  his  heirs  to  truft  for  A.  this  truft  cannot  be 
executed  by  the  ftatute ;  becaufe  the  ufe  was  raifed  before  in 
B.  and  executed.  And  altho'  the  ftatute  (hall  be  executed 
in  Edward  Cozens,  yet  a  fcintill juris  (hould  remain  in  the 
truftees,  to  ferve  the  contingent  remainders,  when  they 
(hould  happen.  Sed  non  allocatur.  For  by  Holt  and  Eyre 
juftices,  (no  other  juftices  being  in  court)  the  truftees  take 
by  the  ftatute,  and  then  this  limitation  being  to  them  in 
truft  for  Edward  Cozens  to  take  the  profits,  there  cannot  be 
an  execution  by  the  ftatute,  for  that  would  be  to  raife  a  ufe 
upon  a  ufe.  If  a  feoffment  be  made  to  A.  &c.  to  the  ufe  of 
A.  and  his  heirs,  in  truft  for  B  A.  takes  by  the  ftatute, 
becaufe  he  takes  a  different  eftate  by  the  ufe,  from  that  which 

he 
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be  bath  in  the  land  and  then  the  truft  to  B.  cannot  be  exe- 
cuted. Then  ferjeant  Wright  argued,  that  by  a  refulting 
life,  and  operation  of  law,  an  cilate  of  freehold  (hall  be 
xaifed  to  Edward  Cozens,  for  which  he  relied  upon  Co.  Lit. 
22.  k  Fenwich  and  Mitford*$  cafe,  ubifupra.  And  if  is  no 
objection  to  far  that  he  has  made  a  difpofition  here  during 
bis  life :  for  the  eftate  to  the  truftees  is  but  a  bare  eftate  of  % 
freehold,  forfeitable  and  mergeable ;  and  therefore  the  law 
may  well  create  to  him  an  eftate  for  life  upon  fuch  poffibility. 
As  if  land  is  limited  to  A.  for  the  life  of  2?.  remainder  to  is. 
for  hU  own  life ;  this  remainder  to  B.  is  good,  becaufe  A 
might  forfeit,  faV.  2  Co.  51.  a.  Bed  ncn  allocatur  ;  for, 
per  curiam  >  there  cannot  be  here  any  refulting  ufe  to  Edward 
Cozens  %  becaufe  he  has  made  a  full  difpofition  of  the  intire 
eftate,  and  then  the  law  has  no  need  to  make  it*  But  in  the 
cafe  of  Fenwick  and  Mitford  the  party  had  not  difpofed  of  the 
freehold  during  his  life,  and  the  law  caft  it  upon  him,  be-> 
caufe  whatfoever  part  of  the  ufe  the  feofter  has  not  aliened, 
will  remain  to  himfelf.  But  in  this  cafe  the  defign  was, 
that  the  whole  eftate  fhould  be  difpofed  of,'  fo  that  it  fhould 
not  be  in  the  power  of  Edward  Cozens,  to  deftroy  the  con- 
tingent  remainders.  So  that  if  the  court  will  raife  a  refult- 
iog  ufe  here,  it  will  be  contrary,  as  well  to  the  intent  of  the 
parties,  as  to  the  rules  of  the  law.  2.  It  was  anfwered  and 
admitted  by  all,  that  the  warranty  had  no  operation,  be- 
caufe the  leflbr  of  the  plaintiff  was  an  infant  at  the  time  bf 
the  defcenr.  Litt.  feci.  726.  Judgment  was  given  for  the 
plaintiff,  nifif  t*fc. 

Rex  ver/1  Ely. 

TH  E  return  of  the  refcue  was  quafhed,  becaufe  it  was 
rtcujffit,  inftead  of  refcufjtt.    Ex  relatione  m'ri  Nott. 

Watc  wrf.  Briggs,  Marfhall,  B.  R. 

S.  C.  Salk.  $6s-    S  Mod.  8. 

DEBT  upon  efcape,   for  the  efcape  of  J.  S.    The  cfcape  thf^£ 
plaintiff  in  his  declaration  (hewed  his  recovery,  and  moment  i«  but 

that  J.  S.  was  brought  by  habeas  corpus  before  Mr.  Tuftice  i"duccmer£- 
•>      J  1  c     •_•  -.  -  j   •  .       J        .     X).  ace.  a  Kcb. 

Gregory,  and  was  by  him  committed  in  execution  to  the  ao$. 

Marjbalfea  \  but  does  not  fay,  p rout  pate t  per  recordum  of  the  And  tho'  it  i» 

commitment.     The  defendant  demurs  generally.     And  it  n0}  fct  fonn 

was  urged  for  the  plaintiff,  that  this  omiffion  was  only  mat-  ]£*  *^rM"/*" 

ter  of  form,  and  therefore  aided  by  the  general  demurrer.  itwiUbTwell ' 

See   1  Sid.  2 1 6.  JUiddleton  verf.  Bail  of  Sylvefier\  for  it  is  enough  on  a 

only  inducement  to  the  action,  and  not  the  foundation  of  it.  g*1*1^  demur- 

And  per  curiam,  when  the  record  is  the  ground  of  the  plain.  J?,'^^ 

tiff's  adion,  he  ought  to  conclude,  prout  patet  per  recordum :  Co.  Litt. 

303.  a  4  Ann. 

(»)  Hot  it  would  be  bad  00  a  fpecial  demurrer,  vide  Str.  Xiii.  c.  |6.  £  1.  ^0 

D  i  but 


/ 
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tor  cannot  but  here  the  efcape  is  the  foundation  of  this  a^ion ;  and  al- 
bring  an  action  though  the  commitment  is  not  diflin&ly  put  in  iffue,  yet  it 
in  his  own        may  be  found  upon  the  general  iflue;  and  the  defendant  is 

efcape  of  a  per- not  e^°PPec^  ty  tnis  recordi  but  he  may  aver,  that  J.  S.  was 

fon  in  execution  not  in  prtfon,  notwithftanding  that;  and  the  plaintiff  ought 

on  a  judgment  to  prove  him  an  aftual  prifoner.     Judgment  for  the  plaintiff,  jc 

recoyeredbythe  £x  re}at\one  m>ri  tfottt    Adjudged  Mich.  6  Wilt.  &  Mar.  in 

adminiftrator  m  n     n       c        tt  l  o        j 

rishtofhisin-^-*-    See  Hob.  222.     2  Sauna1.  402. 

teiiate.  Semb.  ,/  •   >    /\    .  1^     •  }     JL     ^     £*.*r»  .    *,  /<c~i~~- 

cont.  Dougl.4.5.    >-//W      CA^-^«-*^       AS  /    />£_     *      ^ 

Debt  was  brought  by  the  plaintiff  in  jure  fuo  propria^  for 
the  efcape  of  a  prifoner  in  execution  upon  a  judgment  re- 
covered by  the  plaintiff  as  adminiftrator.  And  per  curiam 
the  a 61  ion  is  ill  brought;  for  the  firft  judgment  being  in 
right  of  the  inteftate.  the  adioti  of  efcape  ought  to  be  in 
right  of  the  inteftate  alfo.  *  Mr.  Nott.  Hill.  6  Will.  3. 
•   B.  R. 


Borough's  cafe, 

I).  ace.  Burr. 

1719.9. t.       TPVEBT  will  not  lie  againft  an  infant  for  a  copyhold 
'  vide  aira  9  p.  I  J  fine  upon  his  admiffion.     And  therefore  an  infant 
1.  c.  39.  arretted  upon  fuch  an  action,  being  five  years  of  age,  was 

difcharged.     Ex  relatione  m'ri  Place* 

The  king  can-    ^^_^ 

not  referve  rent  'TH  H  E  king  made  a  leafe  of  a  houfe  belonging  to  his 
to  an  officer,       J[      houfe- keeper  of  Whitehall^   referving  a  rent  to  the 
"m°VVMe Co  houfc-tecper  for  the  time  being,  and  it  was  held  an  ill  refer- 
jL.it/143.  *>•      vati°n-    For  though  the  king  may  referve  rent  to  a  ftranger, 
yet  fuch  a  refervation  as  this  is  ill,  becaufe  he  cannot  re- 
ferve rent  to  fuch  an  officer  who  is  removeable  at  the  will  of 
the  king.     Ex  relatione  m'ri  Nott.     Hill.  6  Will.  3.  B.  R* 


Atkins  verf.  Uton. 

S.  C.  Comb.  318. 

nu^r,  forTi^TORTGAGOR  covenanted  with  the  mortgagee, 
further  aflur-  X  V  X  f°r  f^c  morc  abfolute  affurance  of  the  lands  mortgaged, 
a"f5  ^u  not  to  make  fuch  farther  affurance,  &c.  Adjudged  that  this  co- 
relea^hiTeSii  vcnant  did  not  oblige  him  to  releafc  his  equity  of  redemp- 
tyof  redemo-  tion,  <  but  only  to  make  fuch  farther  affurance  of  the  land, 
rion.  (5V.  under  the  fame  condition  as  in  the  mortgage.    HilL 

6  WiU.  3.  B.  R.    Ex  relatione  m'ri  Nott. 


\ 


Eaftcr 
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Moore  verf.  Parker.4 

1  C.  with  the  Arguments  of  Counfel  4.  Mod.  316.     Skinn.  558. 

N  a  feigned  a£tion  to  try -an  iflue  dire&ed  out  of  the  iffue'maleor *ne 
houfe  of  peers,  a  fpecial  verdift  was  found,  in  which  who  is  imitl*d 
the  cafe  was  thus.     A.  had  iflue  B.  his  foi\>  and  upon  the  to  *«  *«*te  for 
marriage  of  B.  fettled  lands  to  the  ufe  of  B.  for  life,  re-^e^rf^n- 
mainder  to  the  wife  of  B.  for  life,  remainder  to  the  firft,  fecond,  thc  devifor°will 
tfc.  fons  in  tail,  remainder  to  his  own  right  heirs.  And  after-  not  veft  in  the 
wards^.  devifed  thefe  lands  to  fuch  iflues  male  as5.  (houldhave  ^c.cfthor  cven 
bjr  anyother  wife,  (a)  in  tail  male ;  and  in  cafe  of  failure  of  iflue  ^Vhi^inteLT 
male  in  B.  he  devifed  that  all  his  lands  (hould  go  to  his  grand-  s.  c.  1  h<\. 
childrenbyhisdaughterPflri/rinfecunderwhomthedefendant  Abr.  Tit.  De- 
claims, as  grand- child  to  Parker. A  dies  •,  B.  fuffers  a  common  vi**  D-  PL  **• 
recovery,  and  dies  without  any  iflue  male  j  under  whom  the  Jga  '  ^anT 
plaintiff  claims.     And  upon  this  fpecial  verdicl,  what  eftate  Abr.  182.  pL 
had  B?  and  after  argument  at  the  bar  by  Sir  Thomas  Powu>  *3-  cit.  Co. 
&c.  by  Holt  chief  juftice,  it  is  impoflible  to  make  this  an  ^"i*"'  b" 
eftate  tail  in  B.  for  nothing  is  given  to  him  by  this  devffe,  n.  a^/  j  i^Vm 
but  he  bas  only  the  eftate  that  he  had  by  the  firlt  fettlement.  135.D0ugl.470. 
In  2$  Ed.  3.  2.  Leon.  7.  eftate  for  life  is  given  to  A.  remainder  &*  ^°  Butr- 
to  the  heirs  of  the  body  of  B.     A.  afligns  his  eftate  to  B.  by  *^' 
which  B.  becomes  tenant  for  the  life  of  A.  remainder  to  the  Eftate  ttu'w 
heirs  of  his  body,  yet.  he  has  not  an  intail  executed  in  him-  implication, 
felf,  but  the  remainder  continues  in  contingency.     So  here,  tho|  the  eftate  is 
there  being  two  feveral  conveyances,  this  devife  cannot  be  *imittid  0Tcr 
tacked  to  thc  eftate  for  life  limited  by  a  different  convey-  f^i^o^iffue 
ance,  quod  fait  concejfum  by  thc  other  ju Rices.     Sec  Dyer,  male  in  him.  S. 
303.^/.  58.     But  by  Holt  chief  jufticc,  the  queftion  is  here,  C.3Danv.Abi. 
if  this  immediate  devife  be  good  to  the  iflue  not  being  in  ubl  fjyra  *• 
ejje.    Devife  to  an  infant  en  ventre  fa  mere  is  good  as  a  future  4f0t  pofr.  26a. 
devife,  but  not  if  it  be  devifed  in  praejenti.    Then  here,  if  4  Bro.  p.  C  96. 
this  is  a  void  devife,  the  fecond  devife  (hall  be  void  alfo ;  ^ <"  will  his 
for  it  connot  be  a  contingent  remainder,  becaufe  there  is  no  *£atc  fuPPor5 
particular  eftate  to  fupport  it;  and  as  an  executory  devife  it  ^eariTa^.  R*." 

ace.  1  Lev.  1 3 j.  * 
A  devife  per  verba  de  praefenti  to  fuch  iflue  maleat  he  (hould  have  by  any  future  wife  {bhfirfr 
fcny  tbem  thing  (V)  and  his  iflue  male  by  her  being  entitled  to  eftetes  tail  under  the  firft  con- 
vince is  bad.    Cit.  and  dub.  Ftarn.  323.  R.  a*c  Blackft.  188  and  vide  Oougl.  489  and  n.  1. 
Icarne  337  427.  vide  poft.  523.  fee  alfo  ante  3.  and  the  cafes  there  cited. 

Aadfeiv*  limitation  over  in  cafe  of  failure  of  fuch  UTuc  male.    R.  ace.  Blackft.  288. 
Ran*  3J9- 

(a)  fa  Skinn.  ubi  fupra  this  devife  is  dated  to  have  been  in  Arid  fettlement,  if  fo,  vide  as  to 
-Ae  ad.  point  Dyer  174.    Frenchman's  cafe.    And  x  And.  8. 

(i }  Vide  4  Mod.  Skinn.  1. 1^.  Abr.  afiii  3  Danv.  Abr.  ubi  fupra. 

tht 
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will  be  void,  becaufe  it  is  to  take  etfcSt  upon  the  death  of  B. 
without  iflue.     Adjournatur.     Ex  relatione  m*ri  Notk 

Avery  verf.  White. 

DEBT  upon  a  bond  conditioned  to  pay  money;  and 
upon  oyer  it  appears,  that  the  ufual  conclusion  of  a 
«IJL^*f™^con<1»tion,  v/2«  that  then  this  obligation  (hall  be  void,  &c. 

payment  oi  mo-  .'  *••         +         «  *  "  »  r      >        *•        «         «••/*• 

ncy,  tho'  the  was  omitted.  And  therefore  Mr.  Northey,  for  the  plaintiff 
words  of  a^oid- argued,  that  the  bond  was  fingle.  Sed  non  allocatur.  For, 
ancc  arc  ^""^  pet  curiam^  the  condition  being  to  pay  money,  is  a  good  de- 
feafance^R.  accf  fca^ancc  of  the  bond ;  and  if  the  obligor  pay  the  money,  the 
2  Satin.  obligation  (hall  be  void.     But  no  judgment  was  given,  be- 

38.  D.  ace.        caufe  the  parties  agreed.     Mr.  Nott. 

Com.  231. 

Dougl  ^69.  fee.  -  ,    ,  f  y*    »  1      ' 

aifopoi.  w  Mel  wood  verj.  Leech. 

Trefpafs  with-  w  I  ^  R  E  S  P  A  S  S.  The  words  contra  pacem  were  omitted 
oat  contrj  pacem  J  *n  l^c  declaration,  and  therefore  after  execution  of  a 
bad  after  judgw  writ  of  inquiry  judgment  was -arretted  upon  motion.  But 
ment  by  default  Holt  chief  juflice  fcemed  to  incline  that  it  would  have  been 
.  W  17  c£  x6good.after  verdid.  Mr.  Nott. 
2.  c.  8  f.  1,  &  4 

Ann.*i6.r.i.  Gibbons  verf.  Pepper. 

*  ?^~X  s* c* 4  Mod*  4Q"!*  Sa^*  ^'  cit*  3  waft  4IX* 

ft*~     t»o"n^ftc^f»  TRESPASS,   aiPault  and  battery.    The  defendant. 

upon  a  horfe  in  the  king's  high- 


tionmuft  confer  rT^  R  E  S  P  A  S  S,  aiPault 
jrcauieoJiclion  |  pleads,  that  he  rode  i 
J^fjf^  way,  and  that  hi.  horfe  beir 


to  m adTonof*  wa^'  an<*  *at  *"*  ^°rfe  ^'"^  alighted  ran  away  with  him, 
affault  and  bat-  perfons  (landing  in  the  way,  among  whom  the  plaintiff  flood  ; 
trry  that  the  fo  that  he  could  not  (lop  the  horfe ;  that  there  were  feveral 
defendant  was  perfons  (landing  in  the  way,  among  whom  the  plaintiff  ft ood  ; 

and  hiNh'orfc       3tld   that  he  **lM  t0  them   to   *akc   Caret  ^ut  that   "Otwith- 

on  afudden  Handing,  the  plahi tiff  did  not  go  out  of  the  way,  but  con- 
fright  ran  away  tinned  there;  fo  that  the  defendant's  horfe  ran  over  the 
with  him,  that  plaintiff  againft  the  will  of  the  defendant;  quae  eft  eadem 
ThS^^Hfg^f  &*•  The  phintifF  demurred.  And  ferjeant 
out  of  the  way,  Darnall  for  the  defendant  argued,  that  if  the  defendant  in 
^nd  upon  his  his  juflification  fhew9  that  fhe  accident  was  inevitable,  and 
hoffc  ranhov~r  that  thc  ne8,*8Cfl.cc  of  the  defendant  did  not  caufe  it,  judg- 
him  apainftThe  ment  ^a^  ^  given  for  him.  To  prove  which  he  cited  Hob. 
defendant  Will,  344.  Weaver  verf.  Ward.     Mo.    S64.pL  1 192.     2  Roll. 

«bad.  Abr.  548.     I  Brownl.  tree.     188.  ^ 

Vide  r  Vent.  r  ;£ft 

3  kcb.  670.  '*"      Northey  for  the  plaintiff  faid,  that  in  all  thefc  cafes  *ffc  de- 

SeealfoSty.  72.  fendant  confefled  a  battery,  which  he  afterwards  juftificd ; 

3Lct.  37.        jjUt  in  ^^5  cafe  ^  juftificd  a  battery,  which  is  no  battery* 

Of  which  opinion  was  the  whole  court ;  for  if  I  ride  upon  a 

horfe,  and  J.  S.  whips  the  horfe,  fo  that  he  runs  away  with 

me  and  runs  over  any  other  per(bn9  he  who  whipped  the 

.    horfe 
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horfe  is  guilty  of  the  battery,  and  not  me.  But  if  I  by  fpur- 
ring  was  the  caufe  of  fuch  accident,  then  I  am  guilty.  In**0*-  x34- 
the  fame  manner,  if  A.  takes  the  hand  of  Ji.  and  with  it 
(hikes  C.  A.  is  the  trefpaffer,  and  not  B.  And,  per  cu- 
riam,  the  defendant  might  have  given  this  j unification  in 
evidence,  upon  the  general  ifiue  pleaded*  And  therefore 
judgment  was  given  for  the  plaintiff. 

Meriton  vcf.  Briggs. 

ESCAPE.    The  defendant  pleads  recaption  upon  frclh  If  the  defendant 
purfuit.     The  plaintiff  replies,  de  injuria  fua  propria  plead* a rcc^ti- 
abfque  hoc  quod  he  retook,  faft\  upon  frefh  purfuit,  et  adhuc  °^^^  ^ 
dttinet.    The  defendant  demurs,  and  fliews  for  caufe,  that  a&ion » J  cfoape, 
the  plaintiff  had  traverfed  matter  not  alledged  in  the  plea,  the  plaintiff    ~ 
wz.  quod  adhuc  detlnet^  which  ought  not  to  be  ;  for  if  the  m*|!  ^kc  * tra* 
defendant  hath  fuffered  J.  S.  to  etc  ape  a  month  after  the  re-  ^d  ^^^ilkc, 
caption,  yet  the  plaintiff"  iliall  be  barred  by  the  recaption  and  does  not  iiui 
for  the  old  efcape,  and  (hall  have  a  new  a&ion  for  the  new  de*ain  him. 
efcape;  quod  Holt  chief  juftice  ne^avitf  for  both  arc  but  one  *%%£"  and 
cfcape.    Judgment  for  the  plaintiff.     Mr.  Nott.  p0^  64?**' 

Rex  verf.  Croiby  alias  Philips.  Apardonmake. 

£ROSBrw2*  indiaed  of  high  treafon,  and  at  the  trial ^TcomV 
at  bar  he  excepted  againft  the  evidence  of  Mr.  Aaron  tent  witnefs.  s. 
Smith,  becaufe  he  h»d  been  fet  in  the  pillory  upon  a  judg-  C.  5  Mod.  ij. 
ment  given  againft  him  in  this  court,  upon  an  information  I1,?^  72" 
34  Car.  a.  the  record  of  which  he  produced.     Mr.  folicitor  skinn.  578. 
generaKTmwr  and  Mr.  Convper  on  behalf  of  Aaron  Smith  ar-  Holt  753.  GiD>. 
gued,  that  the  infamy  was  always  a  confequence  of  the  guilt,  Evi<*.  »8.  R. 
and  not  of  the  pumfhment  j  and  therefore,  by  them,  if  an  ^  c* God h'  *88; 
innocent  man  hath  an  infamous  judgment  given  againft  him,  ven^  349.  D. 
for  a  crime  that  does  not  deferve  fuch  judgment,  this  will  ace.  Bun.  Ni. 
not  render  the  party  infamous.    Then  for  application  they  Pr-  *°*-    s**' 
did,  that  the  crime  of  which  Mr.  Aaron  Smith  was  accufed,  j£°  "ob*  8l# 
did  not  deferve  fuch  judgment \  and  therefore  (hail  not  take  Tisthe  infamy 
away  his  tcftimony.     And  Sir  Samuel  Eyre  juftice  feemed  to  of  the  crime, 
be  of  that  opinion.    But  Holt  chief  juftice  gave  no  opinion  n?*  of  the  Pu- 
as  to  this  point,  faying  that  he  could  not  impeach  the  record  5  JX^way  t 
but  he  was  of  opinion  that  the  general  aft  of  pardon,  2  man's  teftimo- 
Wtll.  (jf  Man  gave  Mr.  Smith  a  new  credit,  but  did  not  ny:  s.  c.  Salk. 
work  by  way  of  reftoration,  to  reftore  him  to  his  old  credit  ^"nn-  Sed  Ho1- 
As  if  a  perfon  be  attainted  of  felony,  he  is  now  incapable  of  ^^  i^Mod. 
making  a  purchafc  to  hold,  or  to  give  evidence ;  but  if  the  and  Holt  ubi  fu-" 
Ling  pardons  him,'  he  is  now  become  a  new  creature,  and  praR.acc.3Ler. 
may  do  both  5  (a)  but  he  is  not  reftored,  to  inherit  to  thofe  £^*£$j  J|# 
perfons,  to  whom  he  was  inheritable  before.     And  the  dif-  6.b.Ci3thEd!fi.x! 

Comparifon  of 
haaebflo  evidence  ia  tremfon.  S.  C.  12  Mod.  and  Skinn.  utft  fupra  (vmkfi  tb9peper,  art  Jmnd 
m  aV  frifmtrt  tw/Mj*  «•  tobkb  t*fi  it  it.     R.  ace.  Burr.  644.) 
(a)  R.  ace.  Co.  Utt.  391.  b.  39s.  a. 

ference 


40  Eafter  Term  7  Will.  3. 

Pardon  m*f      fcrcncc  is,  between  a  civil  difability,  which  thq  pardon  can- 

CMt  *  ^Iwif *' not  curc»  ***'  ^  2$4-  J*  ^ir  ^r'  *niram's  cafe»  and  a  ^ 
Sky."*  ^minal  difability,  which  the  pardon  may  take  away.  And 
for  thefe  reafons  the  teftimony  of  Mr.  Aaron  Smith  was  ad- 
mitted. But  the  principal  point  of  treafon  charged  upon 
Mr.  Cro/by,  being  the  writing  of  certain  treafonable  papers, 
which  the  king's  counfel  endeavoured  to  prove  by  compari- 
fon  of  hands,  having  no  other  evidence ;  the  priioner,  Mr. 
Cra/by,  produced  the  copy  of  the  aft  of  parliament  for  the 
*everfal  of  the  attainder  of  Algernoon  Sidney  efq.  in  which  it 
was  declared,  that  the  comparifon  of  hands  is  not  legal  evi- 
dence.   Upon  which  the  jury  found  the  prifoner  not  guilty. 

v  Williams  verf  Grey. 

3.  C.  4  Mod.  403.  X  Salk.  1%.    Salk.  149.  Holt  307.  II  Mod.  71.  Comb.  312 
x    cit.  Str.  a  14. 

fuch  may  have  TI^r^  EIAMS  executor  of  J.  S.  brought  an  a£tion  upon 
an  a&ion  of  tort  his  cafe  againft  Grey  (henfF  of  the  county  of  Wilts ; 

for  an  injury     an<j  declared  that  his  teftator  had  recovered  judgment  in 

tcilator  in  the  facias  directed  to  the  defendant,  then  ihenff,  to  levy  147/. 

teflatorVlife      10/.  of  the  goods  of  Mellin\  that  the  defendant,  by  virtue 

time,  R.  ace.  Str.  0f  fat  fieri  facias ,  took  in  execution  goods  of  Mellin  to  the 

»o7  fcc°alfor  va^uc  of  1 01/.  -IOJ.  but  fnlfo,  fraudulenter,  et  deceptive,  rc- 

Co.*7.  a.  Cro.  turned,  that  he  had  levftd  goods  but  to  the  value  of  47/. 

Car.  ai6.  andi  part  of  which  he  had  fold,  to  the  value  of  29/.  15/.  and  4*/. 

svL  \i  °  X  &  an(*  ^at  *°r  t^)e  rcf,<*ue  be  had  not  found  pur  chafers,  faV. 

oft .  97^°7'     And  for  this  falfe  return,  the  plaintiff,  as  executor,  brings 

this  a&ion.    'Upon  not  guilty  pleaded,  verdifk  was  given 

for  the  plaintiff.     And  now  Mr.  Northey  moved  in  arreft  of 

judgment,  that  the  aft  ion  did  not  lie;  becaufe  this  falfe  re- 

t  turn  is  a  mere  perfonal  wrong,   and  of  confequence  died 

with  the  teftator.     And  it  is  not  within  the  ftatute  of  4 

Latch.  167.       Ed,  3.  cap.  7,  de  bonis  afportatis.     And  he  cited  I  Roll.  Abr* 

Noy  87.  Poph.  912.  77/.  Executors  pL  2.  which  book  fays,   that  it  wa» 

189.  Jones  173.  icft  a  qtuere  in  the  cafe  between  Lemafon  and  Dixon,  (for  the 

court  was  equally  divided)  if  cafe  lies  for  an  executor  for  an 

efcape  upon  mefne  procefs  made  in  the  life  of  the  teftator.^ 

And  if  upon  a \  fieri  facias  the  flierifF  levies  the  debt,  and  docs 

not  return  his  writ,  nor  pay  the  money  to  the  party,  and  the 

perfon  who  fues  the  execution  dies,  whether  his  executor 

t  Roll.  Abr.      may  have  an  a£tion  againft  the  (heriff,    Rolle  fays,  that  in  a  cafe 

fii  pi-  3*        between  Spurfioiv  and  Prince,  this  be  moved  after  verdtd  in 

arreftofjudgment,theplaintiflFpniyedjudgmentagain(lhimfelf9 

to  the  end  that  he  might  commence  a  new  a&ion  for  his  own 

expedition.  But  Holt  chief  juftice,  and  Sir  Samuel  Eyre  juftice, 

(Sir  Giles  Eyre  juftice,  and  Sir  Willian  Gregory,  being  abfent  by 

reafon  of  fickrfcfs)  after  the  cafe  had  been  argued  two  or  three 

times,  were  of  opinion,  that  the  *£Uon  well  lay,  for  the  cafe 

of 
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An  executor  as 
of  LeTnafin  and  Dixon  was  upon  mefne  procefs,  but  if  it  had  £*  "*££*£ 
been  after  execution,  the  judges  there,  by  the  reafons  which  fterifffolr  the 
theyjgave,  feem  to  incline  that  the  aftion  would  lie.  To  efcape  of  a  pri- 
thc  lame  purpofe  is  F.  N.  B.  121.  a.  This  fcems  then  to^no*  in  eiecu- 
be  (honger  than  when  the  body  is  taken  in  execution ;  for  {j°no^^c 
the  body  is  but  in  nature  of  a  pledge  for  the  debt,  but  upon  t0r.°  vide  ante 
levying  of  the  goods,  a  right  was  vefted  in  the  teftator.  36.  adm.  poft. 
And  the  ftatute  de  bonis  afportatis  has  been  always  favour-  973-  Mich.  5 
ably  extended  for  the  benefit  of  executors.  For  which  c?b  orby  wC 
reafons  they  gave  judgment  for  the  plaintiff.  Hule&i6oiintr. 

Trin.  4  WilL  &  Mar.  C.  B.  Rot*  769. 

Waltham   verf.  Sparkcs 

S.  C.  Skinn.  556.  Comb.  300. 
II/'ILL  I  AM  Waltham  executor  of  Rachael  Walt ham ,  in  debt  on  » 

executrix  of  William  Waltham,  brings  debt  upon  bond  b°nd  of  indem- 
againft  the  defendant.     The  defendant  demands  oyer  of  the  ^1^^ 
bond,  and  of  the  condition,  which  was,  that  if  the  defen- j.s.hUwifc 
dant,  his  heirs,  executors,    and   adminiftrators,  (hall  fave  and  children,  it 
harmlcfs,  as  well  the  overfeers  of  the  poor  of  Shatfbrd  in  » a  E°°<1  breack 
Bedfirdjbite  and  their  fucccflbrs,  as  all  the  inhabitants  of  the^^^ 
faid  parifh,  from  all  expences,  charges,  feV.  upon  the  ac-topay  w.-for 
count  of  John  Garden,   his  wife  and  children,   that  then,  the  maintenance 
fcV.  The  defendant  pleads  non  damnificat,  &c.    The  p!aintiff°'T- $• onc  of 
replies,  that  John  Garden  had  ifluc  Jofeph  Gorden,  who  fettled  J^l^fe 
at  Stafford ',  and  there  married,  and  had  children  there  born ;  and  children, 
that  Jofeph  Gorden  being  fick,  became  impotent  and  inca- 
pable of  maintaining  himfelf,  fo  that  the  19th  of  Augujl  5  An  additional 
WilL  to*  Mar.  two  juftices  of  peace,  upon  complaint  made  avcrx"?1^1 t,i*t 
to  them  by  the  overfeers  of  the  poor,  made  an  order  and  J^  for  thee  ** * 
warrant,  that  the  inhabitants  of  the  faid  parifh  fhould  allow  maintenance  of 
2r.  for  one  week  then  paffed,  for  the  maintenance  of  Jo-'Y  s.  is  furpiu- 
feph Garden,  his  wife  and  children;  which  order  and  warrant  fa&c*  fAlidf\ 
were  delivered  to  Nicholas  Seams  overfeer  of  the  poor  s  that  avcrment  im- 
the  zr.  were  paid  by  the  inhabitants :    and  he  avers  that  uutcrU. 
oV.  part  of  the  2j.  was  for  the  maintenance   of  Jofeph 
Gorden,  &c.    To  this  the  defendant  rejoins,  and  traverfe*,   / 
that  the  &/.  were  for  the  maintenance  of  Jofeph  Gorden,  &c. 
The  plaintiff  demurs.     Serjeant  Heath  and  ferjeant  Wright 
tot  the  plaintiff  argue,  that  the  traverfe,  which  the  defend- 
ant hath  taken,  is  immaterial.    For  if  a  man  will  traverfe,  No  tn!9Ct^  • 
be  ought  to  traverfe  that  which  will  reduce  the  point  iiigoodwhichdoea 
debate  to  a  conclufion,    and  then  the   traverfe  is    good,  not  reduce  the 
V§ugh.  3.    But  the  defendant  has  not  done  fo  here,  for  he  point  in  debate 
has  traverfed  that  U.  was  for  the  maintenance  of  Jofeph  ^l^**™ 
Gorden,  where  every  part,  that  was  for  the  maintenance  of  DoujL  445.    " 
his  wife  or  children,  was  in  effect  for  the  ufe  and  mainte-  Th=  hufband  i* 
nance  of  him.     For  by  the  common  law,  as  well  as  by  the  djHgw*  to  pro- 
law  of  nature,  thchufband  is  obliged  to  provide  for  his  ^d%heparTm. 

for  their  chil- 
fcp,  vide  4>  Slis.  ***•£>  7- — 7  J*c*  I.  c  4.  f.  8^—5  G.  z.  e.  8.  f.  r.  17  G.  2.  c.  5.  f.  1. 

Wife 

/ 


42  Eafter  Term  7  Will.  3, 

wife  and  the  parents  for  their  children,  and  therefore  every 
part  of  the  2s.  is  a  breach  of  the  condition.  2.  The  tra- 
verfe  is  too  narrow,  for  he  has  not  traverfed  any  part  of 
the  id.  For  if  2d.  was  for  the  ufe  or  maintenance  of 
Jofeph  Gorden,  that  was  a  breach  of  the  condition.  Mr. 
Northey  and  Sir  Bartholomew  Shower  for  the  defendant  argued, 
That  the  word  children  in  the  condition  of  the  bond,  (hall 
not  be  extended  further  than  to  Jofeph  Gorden,  who  was  the 
child  of  John  Gorden,  and  not  to  the  children  of.  Jofeph 
Gorden  \  which  will  be  a  full  anfwcr  to  the  firft  objection  of 
the  ferjeants.  2.  They  took  a  diftin&ion  between  a  general 
iifue  and  a  collateral  iflue,  and  cited  to  maintain  the  tra- 
verfe,  Co.  Utt.  281.  b.  Cro.  Eliz.  84.  Dyer.  115.  b.  upon 
the  authority  of  which  they  concluded,  that  in  this  prefent 
Two  juft^M  cafc  thc  traveffe  was  not  too  narrow.  3.  They  took  ex- 
fioB  make  in "  ^P^00  t0  t'ic  replication,  that  the  juftices  of  peace  out  of 
order  for  an  ex-  feQions  could  not  make  an  order  for  an  exprefs  fum  for  the 
pcefi  fum  for  maintenance  of  a  poor  man,  but  they  agreed  that  they 
themaintenance  might  fign  a  rate  made  by  the  parilhioners.  But  to  this 
*f  a  pauper.  ^  CQUrt  anfwcrcc^  t^at  £\  the  juftices  of  peace  in  England 
did  fo,  and  therefore,  though  they  have  not  authority  to  do 
it  in  ftrictnefs  of  law,  yet  communis  error  fa  it  jus.  And 
the  court  refolved,  that  the  averment,  that  the  id  was 
for  the  maintenance  and  ufe  of  Jofeph  Gorden  was  ill,  and 
only  furplufage,  for  the  2/.  was  for  the  ufe  of  Jofeph 
Gorden ,  for  that  which  is  for  the  ufe  of  the  wife  and  the 
children,  is  for  the  ufe  of  the  hufband  and  father, 
becaufe  the  hufband  and  father  is  obliged  to  pro* 
vide  for  them ;  and  fo  it  was  a  manifeft  breach 
of  the  condition  of  the  bond.  Then  the  plaintiff  has  led 
the  defendant  out  of  the  way,  and  he  has  followed  him  with 
an  immaterial  traverfe.  But  they  agreed  that  the  traverfc 
was  good  enough,  as  to  the  not  .traverfing  of  the  2d.  and 
every  part  thereof.  And  they  agreed  to  the  diftin&ion 
made  by  Sir  Bartholomew  Shower  and  Mr.  Northey.  But 
then  rejecting  this  averment  out  of  the  cafe,  and  the  tra- 
verfe  alfo,  it  is  apparent,  that  this  money  came  to  the  ufe 
of  Jofeph  Gorden,  which  was  a  breach  ot  the  condition  of 
the  bond.  And  therefore  upon  the  merits  of  the  caufe  the 
court  faid,  that  they  gave  judgment  for  the  plaintiff.  Nofe, 
That  where  it>is  faid  in  the  breach,  that  the  2/.  were  for 
a  weej^  then  pad ;  although  this  was  objected  to  be  too 
uncertain,  yet  it  was  held  good  enough,  becaufe  this  bond 
cannot  be  fued  again. 


latter 
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Sir  George  Treby  Chief  Jujlice. 

Sir  Edward  Nevil 
Sir  John  Powell 
Sir  Thomas  Rokeby 


[>/'"'• 


Brittel  verf.  Bade. 

8.  C.  Salk.  185. 


EJECTMENT   for    lands,    &c.     The    defendant  Ancient  *- 
pleads,  that  the  lands  are  held   of  the  dean   and  ?*&«>»  no  pie* 
chapter  of  Worcefler,  ut  de  manerio  de  D.  which  is  ancient  *  ^jfj?!*^ 
demefee,  tic.  The  plaintiff  replies,  quod  bene  et  verum  eft,  r^*  s^ 
that  the    lands    aforefaid    Unentur   de   decano    et    capituh  56.  Cro.  jak 
Wigorniae  ut  de  manerio  de  D*  which  is  ancient  demefne,  SS9-    3  ***** 
bat  he  farther  faith,   that  the  lands  are  copyhold  ImkJSnVh1"!!!*- 
parcel  of  the  faid  manor,  tic.    The  defendant  rejoins,  quodstc  alio  Burr. 
(x  quopraediBus  the  plaintiff  cognovit >  that  the  lands  are  an- 1046.  R.  com. 
cient  demefne,  it  is  not  material,  whether  they  are  copy-  £  Co*  I0i- 
hold  lands  or  freehold,  lie.    The  plaintiff  demurs.     And^^^^ 
fcrjeant  Girdier  for  the  plaintiff  argued,  that  the  rejoinder  be  held  of  the 
is  ill,  for  copyhoh}  lands  are  of  a  nature  fo  bafe,  that  the  manor, 
party  cannot  have  a  writ  of  right  clofe  for  them.     F»  N.  B.  ^it,.of  right 
11.  m.    And  if  they  fliall  be  tried  in  the  court  of  the  lord,  f^ffkibJdL 
be  in  efle&  will  be  both  judge  and  party.     And  for  this  ai  Affif.  13. 
reafon  they  fliall  be  tried  by  eje&ment  at  common  law. 
And  be  cited  a  cafe  Mich.  6  Will.  &  Mar.  C.  B.  Rot.  553. 
where  in  eje&ment  the  defendant  pleaded,  that  the  lands, 
for  which  the  eje&raent  was  brought,  were  ancient  demefne; 
the  plaintiff  replied,  that  they  were  copyhold,  tic.  and  upon 
demurrer  it  was  adjudged  for  the  plaintiff.    And  of  this  opi- 
nion was  the  whole  court.    But  then  fcrjeant  Trinder  for 
the  defendant  took  exception  to  the  replication,  that  it  was 

repugnant 
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repugnant  to  itfelf;  for  by  faying  tenentury  &c.  ut  de  m&- 
(  )  nofL  it  ner'°*  the  plaintiff  confeffes,  that  the  lands  were  freehold ; 
rajiV^  for  copyhold  lands  catinotbe  holden  of  the  manor,  but  (0) 
are  parcel  of  the  manor  itfelf,  which  confifts  of  demeans 
and  fervices*,  and  then  when  the  plaintiff  fays,  that  they 
are  copyhd^  lands,  this  is  repugnant  to  what  he  had  faid 
before ;  and  therefore  it  is  void.  And  of  this  opinion  were 
Treby  chief  juftice,  Nevill  and  Roheby  juftices.  But  Powell 
juftice  contra.  For  one  fays  in  common  fpeech,  that  copy- 
hold lands  are  held  of  the  manor.  And  Treby  chief  juftice 
faid,  that  the  jurifdidion  of  the  court  of  the  lord  of  the 
manor  extends  to  lands  held  of  the  manor,  and  not  to  lands ' 
parcel  of  the  manor.  And  therefore  by  the  opinion  of  three 
juftices  the  writ  was  abated. 

lnt.HU.  6 
Will.  3.  C.  B. 

3Q7#  Yaxley  ver/.  Rainer. 


Rot. 


inanaaionlbrTpvEBX  brought  by  the  plaintiff,  lord  of  the  manor  of 
fo^Uccit  to  JL/  lWj  tults  hall,  againft  the  defendant  a  copyholder 
aliene,  there  »  of  the  fame  manor,  for  a  fine  for  licence  to  aliene  copyhold 
no  occafion  to  lands  \  and  he  declares,  that  there  is,  and  time  whereof, 
(hew  that  the  fyc%  wag>  a  cuftom  within  the  manor  of  Taxless  bull's  halls 
fceCwaleap-  C^at  a"  I*IC  copyholders  within  the  fame  manor  have  ufed 
pointed  to  be  time  whereof,  &*r.  to  pay  to  the  lord  of  the  faid  manor 
paid  U  within  upon  every  alienation  of  the  faid  copyhold  lands,  a  fine  for 
*emanor,ndcr  licence  to  jj^^  That  the  plaintiff  was  lord  of  the  faid 
ouehTto  be  ^  manor,  and  that  the  defendant  was  a  copyholder  of  the 
pleaded  **h  a  fame  manor.  And  that  the  plaintiff  gave  licence  to  the 
tout  tempt  prif    defendant  to  aliene,  for  which  the  plaintiff  affeffed  fo  much 

'hao^aftcr  an  *0T    a    ^nC»    aiK*    ?aVC  ^   t0    l^C    defendant   t0    PaY   lt    at 

imparlance!  R-^axley  hail',  that  the  defendant  aliened,  apd  did  not  pay  the 

ace.  poll.  254.  fine  to   the  plaintiff;  by  which  an  a&iot*  accrued  to  the 

Lutw.  138.  Tide  plaintiff,    &c.    The  defendant  imparles*,   and  then  ar  to 

Bar"1*  5to  Ed.Part  ^c  P^ea<^s  a  tendcr-     And  to  this  the  plaintiff  replies, 

353^357-°       ^at  t'lc  defendant  (hall  not  be  admitted  to  plead  it  after  an 

imparlance,  iJc.    The  defendant  rejoins,  nul  tiel  record  of 

the  imparlance,  and  this  was  found  agajnft  the  defendant. 

As  to  the  other  part  the  defendant  pleads  nil  debet,   and 

verdift  for  the  plaintiff.     And  ferjeant  Rotberham  moved  in 

arreft  of  judgment,  that  the  declaration  wa*  ill,  becaufe  it 

did  not  appear,  that  the  place  where  the  money  for  the  fine 

was  appointed  to  be  paid,  was  within  the  manor  of  Yaxley 

bull's  bally  but  rather  it  appeared,  that  it  was  appointed  to 

be  paid  out  of  the  manor,  for  it  was  appointed  to  be  paid 

at  Yaxley  hall%  which  is  not  faid  to  be  within  the  manor. 

A  nd  it  lhall  not  be  intended  to  be  the  fame  with  Yaxley  bufPs 

hall.     And  the  lord  cannot  appoint  a  place  for  payment  out 

of  the  manor,  for  then  the  tenant  might  be  forced  to  go  all 

over 


Eafter  Term  7  Will.  3.  45 

orcr  England  in  queft  of  the  lord,  to  the  tenant's  great  pre- 
judice,   And  he  compared  it  to  the  cafe  in  Latch   122. 
Grey  verf.  Uliffes.    Bjit  Levinz  ferjeant  for  the  plaintiff  a-  • 
greed  the  cafe  in  Latcb%  and  the  reafon  of  it  was,  becaufe 
rent  ought  to  be  paid  upon  the  land.    But  in  the  principal 
cafe  the  fine  is  collateral.    And  befides,  the  court  will  not 
intend  (efpecially  after  a  verdi&)  that  the  place  was  out 
of  the  manor:  fince  this  intendment  would  deprive  a  man  The  lord  maj 
of  a  right,  that  accrued  by  a  kind  of  contrad.    'And  thataJTefrafineout 
the  lord  may  aflefs  a  fine   out  of  the  manor,  all   agreed.0*  the  manor 
Then  why  may  not  he  make  it  payable  out  of  the  manor 
alfo  ?    And  it  was  adjudged  accordingly  by  the  whole  court, 
sod  judgment  was  given  for  the  plaintiff,     but  if  it  had 
heen  for  a  forfeiture,  the  court  faid  that  it  might  have  been 
otherwife.- 
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Sir  John  Holt  Chief  Juftke. 

Sir  William  Gregory  1 

'Sir  Giles  Eyre  died  [~  a. 

3  June  /*  /Aw  f*nw.  I  •/  J 

Sir  Samuel  Eyre  J 


Selway  verjl  Holloway. 

tearing  goodt  *  jsj  agreement  was  made  between  Merry  and  S>/- 
from  Xnaa  *V  «"*  now  plaintiff,  for  a  certain  parcel  of  hops 
carrier  fet*  out,  for  fo  much  money,  and  that  Merry  upon  his  delivery 
is  mi  delivery  to  of  them  to  Holloway,  the  now  defendant  (who  was  a. 
vwrBlIcift  common  carrier)  fhould  have  his  money.  Merry  brought 
90&  his  a&ion  f°r  this  .money,  and  recovered,  upon  evidence 

that  the  hops  were  left  at  the  inn  where  Holloway  lodged, 
without  proving  any  delivery  to  Holloway  or  his  fervant; 
but  only  a  woman  (who  had  ferved  Holloway  before,  but 
had  quitted  his  fervice  for  five  years)  faid  to  the  carman,  if 
he  laid  them  down  Holloway  would  find  thefei.  And  upon 
the  trial  it  was  proved,  that  there  were  many  carriers  who 
lodged  at  the  fame  inn,  but  none  of  them  went  out  the 
fame  day.  Holt  chief  Jutfice  not  approving  this  verdift,  tbe 
caufe  being  tried  before  him,  a  new  trial  was  granted,  and 
,  Merry  had  another  verdi&  given  for  him.  Upon  which 
Selway  brought  this  a&ion  againft  Hoiioway  the  carrier;  and 
fome  of  the  jurymen,  who  had  been  jurymen  in  the  other 
caufe  between  Merry  and  Selway  %  being  upon  the  jury  in 
this  caufe,  gave  a  verdift  for  Holloway  ^  which  in  cScSt  was 
contrary  to  their  former  verdifi ;  for  if  they  were  not  de- 
livered to  Hoiioway ,  as  they  have  now  found  that  they  were 
not,  then  they  ought  not  to  have  given  a  verdi£t  for  Merry 
againft  Selway.  Upon  which  Selway  moved  for  a  new  trial 
in  this  caufe  between  him  and  Holloway.  But  the  court 
faid,  that  they  could  not  help  the  two  former  verdids,  but 

tbey 
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they  were  all  of  opinion,  that  the  hops  could  not  be  faid 
to  be  delivered  to  Holloway ;  and  therefore  a  new  trial  was 
denied. 

Prin'n.  verf.  Edwards. 

S.  C.  3  Sail*  145. 

DEBT  upon  a  judgment.    The  defendant  pleads,  that  A  writ  of  error 
a  writ  of  error  is  brought  returnable  in  the  ezche-  f2^nd1ing.,t  * 
quer  chamber  upon  the  fame  judgment,  which  is  yet  de-  S^J^1" 
pending,  and  prays,  quod  eat  indeftne  die  quoufque,  feV.    The  a£ion  of  debt* 
plaintiff  demurs.     And  adjudged  for  him,  becaufe  the  de-  upon  a  judgment 
fendant  ought  to  have  concluded  quod  breve  caffetur.    But  W  R *^c- skin; 
eat  indeftne  die  quoufque,  Wr.  is  a  good  conclufion,  where  ex-  earth,  i  ''Ldl 
communication  is  pleaded  in  abatement ;  becaufe  there  re-  Em.  1 1.  %  Rich, 
fummons  lies,  but  it  does  not  lie   in   this  principal  cafe.  P*-  R.  R.  27. 
Rut  per  curiam  thefe  a&ions  are  vexations,  and  therefore  not  J?*|j-  ■**•  7 
to  be  countenanced ;  and  for  this*reafon  common  bail  has  com.  ^Mod.*    ' 
been  often  allowed  in  thefe  anions.     And  Holt  chief  juftice  247.  7  Mod.  62. 
laid,  that  a  writ  of  error  in  effeft  fuperfeded  the  judgment,  to  fen,D-  «»«•  1 
prove  which  he  cited  a  cafe  between  Reed  and  Pinpoint  %^^'  **!!'.?" 
which  in  effeft  was  thus :  (b)  J.  S    has  judgment  given  pofi.  I295. 
againft  him  for  20/*  and  acknowledged  a  ftatute  for  2o/.  Iffuchplraon- 
and  died,   have  made  J.  N.  executor,  and  leaving  aflets cludet  wilh  a 
only  to  the  value  of  20/.     J.  N.  brought  a  writ  of  ewor^TJ!^^ 
upon  the  judgment,  and  pending  the  writ  he  paid  the  fta* '•^JjwC'fc  i« 
tutc;  and  it  was  adjudged,  that  he  might  juftify  it  againft  bad.    R.  ace. 
the  judgment,  becaufe  it  was  fuperfeded  by  the  writ  of  cr-  ^nn*  *9°- 
tor.    Judgment  was  given  in  the  principal  cafe,   that  the  c^1  £  * 
defendant  (hould  anfwer  over.     The  fame  judgment  was  if  an,  executor 
given  Mich.  7  W.  3.  A  J?,  between  Rowley  and  Rap/on  (r)  briny*  debt  on 
for  the  fame  reafons.     And  then  it  was  refolved,   that  a a  i^*""1* 
writ  of  error  pending  is  a  good  plea  in  a  fcire  facias  upon^J?  he  may" 
a  judgment.     The  fame  judgment  was  given  Mich.  8  14'ilL  pending  the 
3.  B.  R.  between  Chafeworth  and  Merriman.     Mr.  Day.  ***  pay  a  fta- 
Hill.  6  Will  3.   In  the  exchequer  chamber  all  the  juftices  '*«;*  ■ Y^ 
and  barons  (except  baron  Turton)   were  of  opinion,  that  29^1  ^Moj.  * 
in  debt  upon  judgment,  error  brought  upon  the  judgment  140.  (i) 
is  a  good  plea  in  delay  quoufque,  Isle,  but  they  did  not  give 
judgment     Between  King  and  Tuck. 

(a)  Note,  The  modem  practice  is  to  move  to  flay  proceedings  until  the  writ  of  error  is  de» 
termined;  and  vide  Burr.  2454. 

(I)  This  cafe  is  not  truly  ftated  here  or  in  any  of  the  reports  of  it  which  are  Yelv.  29.  Cro. 
££z.  734*  822.  and  2  Brownl.  ?o,  81.  fee  the  record  in  Coke's  Entries  152. 

(*)  Skinn.  joo.    Holt  198. 

Rex  verf.  Bithell. 

S.  C.  Salic.  348.    Holt  145.  12  Mod.  74-  and  with  the  arguments  of  counfel 
5  Mod.  19. 

BITHELL  being  committed  to  the  keeper  of  New-  a  court  of  oyer 

gate,  to  be  kept  in  fafe  cuftody,  until  he  {hould  pay  an<l  ternyner 
a  fine,  which  was  fet  upon  him  by  the  court  at  the  OM™™£^ 
Bailey,  upon  a  convi&ion  of  having  exchanged  broad  mo-  without  procef*. 

'  nc7 
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Nor  can  they  ncy  for  clipped,  againft  the 'new  a&  of  parliament,  pro- 
S£33.?««»  »  habT  cortU'l  t0  bring  hin>  to  the  king's  bench. 
immediate  of-  in  order  to  be  turned  over  to  the  Mar/bil/ea9  pretending 
ficc.  that  there  were  feveral  adions  depending  againft  him.     To 

But  tbo  a  com  wn jch  habeas  corpus  the  keeper  of  Newgate  returned,  that 
wSnbcS  Bit  bell  vm  committed i  to  him,  fafelv  to  be  kept  in  cuftody, 
thtfe  partial-  virtute  cujufdam  ordinis  curiae  of  the  leffions  at  the  Old  Bai  eyf 
lars,  the  court  terror  cujus  fequitur  in  haec  verba,  viz.  that  William  Bithell~\& 
will  not  dif-  known  to  have  exchanged  broad  money  for  clipped,  ideo 
ty^if  caufe  ££T  conftderatum  eft  per  curiam,  quod  prediclus  Willclrtus  BitbeU 
pears  for  his  dc-folvat  domino  regi  mille  libras  bonae  et  legal  is  monetae  Angliae 
temion,  on  an  pro  fine,  et  remancat  in  gaola  de  Newgate  quoufque,  &c. 
RbC«  MaTch  Sir  Bartholomew  Shower,  Mr.  Northey,  Wr.  took  exception 
5i.^dcv^gh- to  this  return.  • 

135.  1  That  it  appears  by  this  return,    thitt  there  was  no 

commitment,  for  it  is  fajd,  that  Bithell  was  commited  v/r- 
tuie  cuiufdam  ordinis,  in  which  order  no  commitment  appears. 

2.  It  does  not  appear,  that  Bithell  was  prefcnt  in  court, 
and  then  the  court  could  not  commit  him  without  procefc 
of  capias. 

3.  It  does  not  appear,  that  Bithell  was  in  prifon  before  ; 
and  no  implication  by  the  word  remaneat  (hall  aid  it. 

.  4.  That  every  commitment  ought  to  be  to  the  immediate 
officer  of  th<  court,  and  therefore  in  this  cafe  it  ought  to 
have  been  to  the  fheriff  of '  Middle/ex,  who  was  the  imme- 
diate officer  of  the  court,  and  not  to  thcgaoler  of  Newgate, 
who  is  but  a  fubordinate  officer  of  the  iherifl;  and  no  offi- 
cer of  the  court. 

Againft  thefe  objeftions  the  king's  counfel  argued,  that 
although  the  return  was  not  fo  good  as  it  might  have  been, 
vet  fufficient  caufe  appeared  upon  the  return,  to  remand 
him.  And  for  this  reafon  (as  they  told  me,  for  I  was  not 
prefent  in  court  when  judgment  was  given)  the  prifoner  was 
remanded  to  Newgate,  notwithstanding  that  the  perforce, 
who  were  pretended  to  be  bail  for  him  in- the  adions  de- 
pending agakift  him  in  this  court,  declared  that  they  ren- 
dered him  in  difcharge  of  themfelves,  the  court  tfhly  re- 
garding it  as  a  trick.  But  the  court  was  of  opinion,  that 
the  return  was  not  good,  for  when  a  man  is  taken  in  exe* 
cution,  he  ought  to  be  committed  to  the  fheriff,  who  is 
the  immediate  officer  of  the  court,  and  the  party  ought  to 
be  prefent  in  court,  when  he  is  committed,  otherwife  the 
want  of  a  writ  is  not  fupplied.  And  by  Holt  chief  jufticc, 
if  a  man  againft  whom  judgment  is  given*  in  the  king's 
bench,  be  walking  in  JveftminJler-haU,  the  king's  bench 
may  fend  a  tipftaff,  to  bring  him  into  court,  and  the  court 
may  commit  him  in  execution.  But  otherwife,  if  he  were 
at  Charing-croft. 
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Rex  &  Regina  verf.  Kempe, 

f  C.  SaDc.  465.     12  Mod.  77.    Comb.  334.  Holt  419.  with  the  argument* 
of  counfel.     4  Mod.  275.    Carrh.  350.  Skinn.  446,  580. 

A     Scire  facias  iflued  out  of  the  petty  bag  in  chancery,  to  The  king  may 
repeal  letters  patent  bearing  date  the  29th  of  Decern-  £«nt »  mfoi- 
htr  in  the  27th  vear  of  the  reign  of  king  Char  Us  the  fecond,  |^^£ 
by  which  that  king  granted  to  the  defendant  the  office  of  3  panv#  ^Vr.  " 
fearcher  in  Plymouth.    The  cafe  was  ftiortly  thus ;    king  161.  pi.  i*. 
Charles  the  fecond  granted  this  office  to  John  Martin  durante  A<irn-  4  Co.  4. 
bene placito.    Afterwards  by  other  letters  patent,  reciting  the  %!  *°i!  ^ 
grant  to  Afar  tin,  he  granted  this  office  to  Fryer  for  life,  to  Tic.  patent*. 
commence  after  the  death,  furrender,  or  forfeiture  of  Mar-  pi.  3°-  5*-  54, 
tin.    Fryer  afterward*  furrendered  his  letters  patent  to  the  37-  s«nb.  ace. 
king}  who  afterwards,  in  confideration  of  the  furrender  of  a  *'£  v£je°Dy tt 
the  letters  patent  of  Fryer,   granted  by  letters  patent  this  270.  b.  (1) 
office  to  Henry  Kempe  for  life,  to  commence  after  the  death,  To  commence 
furrender,  forfeiture,  or  other  determination,  of  the  eftate  uP°n  thc  dcath 
of  Martin,  and  afterwards  to  William  Kempe  for  Jife,  (who  f"rT,cndcT  0i\ . 

,  t   r      1        \  riii/-        forfeiture  of  lin 

1*  the  now  defendant)  to  commence  after  the  death,  fur-  officer  at  will, 
fender,  forfeiture,  or  other  determination  of  the  e dates  of  s«nb.  ace 
Martin  and  Henry  Kempe.    Henry  Kempe  dies,  and  then  king  Dycr*  °4-  a  *c 
Charles  the  fecond  dies  •,  and  now  this  fcire  facias  is  fued  jj^j  47*  *97' 
againft  the  defendant,  to  repeal  thefe  letters  patent. 

This  cafe  was  argued  Jeveral  times  by  Gould  king's  fer- 
jeant  and  ferjeant  Pemherton  for  the  king,  and  by  Sir  Thomas 
Pvuns,  Mr.  Northey,  £sV.  for  the  defendant,  And  now  Sir 
Samuel  Eyre,  and  Holt  chief  juftice  (there  being  but  two 
judges  in  court)  gave  their  opinions  in  foiemn  arguments* 
for  the  defendant.     Sir  Samuel  Eyre  juftice  for  the  defendant 
faid,  that  the  principal  quart  was,  whether  the  letters  patent 
of  Fryer  w^re  good  ?  For  admitting  that  they  were  good,  jf  the  avmved 
the  defendant  ought  to  have  judgment :  for  the  confideration  confideration  of 
of  the  letters  patent  of  Kempe  was  the  furrender  of  thofe  of  thcW*»  Srant 
Fryer ;  and  if  thofe  of  Fryer  were  good,  then  the  confideration  £^  r  *S* 
of  thofe  of  Kempe  was  good,  and  by  confequence  the  grant.  9  Co. 03.  b.  &c. 
But  it  the  letters  patent  of  Fryer  were  ill,  then  there  was  See  Hob.  103.* 
no  confideration  in  the  patent  of  Kempe,  and  the  king  was    tyfr?<4J*&*Z-  /02-f. 
deceived  in  his  grant,  and  therefore  it  was  void  in  law.     But 
he  was  of  opinion,  that  the  letters  patent  of  Fryer  were  good ;  ' 

againft  the  validity  of  which  it  was  obje&ed,  i,  That  an 
eftate  for  life,  as  this  of  Fryer  was,  could  not  depend  upon 
an  eftate  at  will ;  to  which  objedion  he  anfwered,  that  this 
grant  of  office  did  not  rcfemble  that  of  lands,  for  an  office  is 
no  longer  in  being  than  it  is  in  grant  by  the  king;  for  the  The  king  has  no 
king  has  no  reverfion  of  an  office,  nor  can  he  grant  it  by  that  rcJerfion  of  an 
name,  as  8  Hen.  7.  1 2.  6  Hen.  7. 14.  %  Bronvnl.  242.  Cro.  Car.  ft^ 
203.  8  Co.  50.  b.  8  Hen.  7. 1  iff  3.  But  the  king  may  grant  it  in  that  name. 

(I)  A*  to  fuch  a  grant  of  a  judicial  office,  See  4  Co.  4.  a.    1  RolL  Abr.  154.  L  S.  Co.  Lit* 
13th.  Ed.  3.  b.  and  n.  5.  and  the  cafes  there  cited. 

Vol.  I.  £  poffeffion 
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pofleflion,  or  to  take  effect  in  future.  8  Hen.  7.  12.  1  Hen. 
7.  29.  6.  %8  Co.  55.  £.  Co.  LiV.  3.  b.  Cro.  Car.  203.  3  Leon. 
3t.  Nor  is  a  particular  eftate  necefiary,  to  fupport  thit 
grant  of  the  office  infuturo. 

2,  It  was  obje&ed,  that  the  king  was  deceived  in  his 
grant,  to  Fryer  f  which  was  to  commence  after  the  death, 
furrender  or  forfeiture  of  Martin ;  for  the  eftate  of  Martin, 
being  only  an  eftate  at  will,  it  could  not  be  furrendered  or 
forfeited ;  for  thofe  a£h,  which  in  cafes  of  other  particular 
eftates  will  amount  to  a  furrender  or  forfeiture,  in  cafe  of  an 
eftate  at  witl  amount  to  a  determination  of  the  will;  and 
therefore  there  cannot  be  a  furrender  or  forfeiture  of  an 
eftate  at  will  (to  which  laft  aflertion  Mr,  Juftice  Eyre  agreed). 
And  in  fatt  the  eftate  of  Martin  did  not  determine  by 
his  death,  furrender  or  forfeiture,  but  by  the  death  of  king 
Charles  the  fecond ;  and  therefore  this  grant  to  Fryer  could 
not  take  effeft,  becaufe  Martin's  eftate  did  not  determine 
by  his  death,  furrender  or  fotfeiture. 

To  anfwer  which  objections  he  faid,  that  it  ought  to  be 
confidered,  1.  When  the  king  (hall  be  faid  to  be  deceived,  • 
to  avoid  a  grant.  -  2.  In  what  manner  the  grant  of  the  king 
(ball  take  eflecl,  and  what  conftru&ion  it  fhall  have. 

A  faHe  or  partial  A  s  to  the  firft,  where  the  matter  exprefied  to  be  fugged- 
fugKcftion  by  ccj  on  thc  part  0f  tne  grantee  is  falfe,  and  to  the  prejudice 
SSof  thc  kin8>  thcre  if  tbe  kin8  •*  delved,  that  will  avoid* 
prejudice,  will  the  grant. 

make  the  king's 

gnntyoid.  D.  gut  whcre  the  words  are  the  words  of  the  king,  and  it 
!£eroft<a98!  appears  that  he  has  only  miftaken  the  law;  there  he  ihall 
ScealfoCro.  not  be  faid  to  be  deceived,  to  the  avoidance  of  the  grant. 
EUz.  63a.  Velv.  As  if  there  is  an  eftate  in  ejfe  not  recited,  or  when  the  grant 
48. 1  Co.  44.  »•  js  recited  to  be  of  lefs  value  than  it  actually  is,  by  the  fug- 
Leon  5.  3  geftion  of  the  party,  there  the  king  is  deceived,,  and  the 
Butamiaakcingrarn  (hall  be  void.  For  in  the  firft  cafe  the  intent  of  the 
the  law  oa  the  king  was,  to  grant  an  eftate  to  take  effect  in  pofleflion, 
p-tof  the  king  which    intent    cannot    take   effect    becaufe  there    was   an 

T&0t't  T cftate   beforc   in    '0*  not    rcc5tcd--    In    thc    fecond    cafe 
•  5  •?•  •  jf    t^e    g,.ant  wcrc  good,    the    king   fhould    grant  more 

than  he  had  defigned  to  do.  But  if  the  king  is  not 
deceived  in  his  conff deration,  nor  otherwife  to  his  preju- 
dice, but  his  intent  was  to  pafs  the  lands,  only  he  is  de- 
ceived in  the  law,  nevcrtbelefs  his  grant,  (hall  be  good.  To 
warrant  which  diverfity,  he  cited  Dyer.  352.  a.  197.  b.  Cro. 
Jac.  34.  2  BrownL  242.  11  Co.  4.  b.  l  Mod.  196.  Lan*> 
^5.     31  Hen.  6*  23.     6  Co.  5J-/1. 
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Where  the  Ling 

2.  hi  what  manner  thefe  tetters  pitent  of  the  king  Anil  tho*  mirtaken  ia 
be  conftrued,  when  he  is  miftaken  in  his  own  words  and  !IW  ow°  words, 
affirmation.     And    he  faid,   that  it  is  a  rule  in  law,   that^he  par^ 
where  the  king  is  not  deceived  by  the  fuggellion  of   the  fuch  conftruc- 
pany,  and  it  appears  by  the  letters  potent  that  the  intent  of**©"  fo»N  l*put 
the  king  was  that  the  patentee  fhould  take,  fuch  conflruclionJ^^J^1?1 
fliall  be  made,  that  the  grant  (hall  not  be  void.     6  Co.  6.  a*  "f&a.  ^  ' 
10  Co.  67.  b.      9  Eeltu.  4.  1 1.      8  Cc.  $6.  a.  ace.  9  Co.  5* 

a.  1  Mod.  i96.poft.  30a. 

Now  to  apply  this"  to  the  prefent  cafe.  In  thefe  letters 
patent  to  Fryer  the  king  is  not  deceived,  for  the  precedent  . 
letters  patent  arc  truly  recited,  and  the  fuggeilion  of  the 
party  is  true,  and  the  intent  of  the  king  was,  that  Fryer 
fhould  take  by  thefe  patents;  and  therefore  fuch  conftruc- 
tion  ought  to  be  made,  as  the  grant  may  take  effect. 

And  as  to  the  commencement  of  this  grant  to  Fryer,  it 
(eoncd  to  him  that  the  king's  intent  was,  that  Martin 
fhould  hold  it  for  his  life  :  that  is  to  fay,  that  he  would  not 
determine  his  will  during  the  life  of  Martin ,  but  that  after 
Martin's  death  the  new  letters  patent  fhould  take  effect. 
But  fince  Martin's  grant  determined  by  the  king's  death, 
this  grant  of  Fryer's  fliall  commence  after  the  death  of  Mar- 
tin. And  for  thefe  reafons  he  was  of  opinion,  that  the  de- 
fendant ought  to  have  judgment. 

Hflt  chief  juftice  for  the  defendant  faid,  that  the  queftion 
was,  whether  Fryer's  letters  patent  were  good  ?  For  if  they 
arc  not/  thofe  .of  Kempe  will  not  be  good  neither.  But  he 
was  of  opinion,  that  thofe  of  Fryer  were  good. 

1.  It  was  objected,  that  they  were  void,  becaufe  they 
were  not  to  commence  upon  the  determination  of  the  eftate 
of  Martin,  but  upon  his  death,  furrender,  or  forfeiture.  His 
death  might  happen,  but  not  his  furrender  of  forfeiture,  be- 
caufe it  was  but  an  eftate  at  will. 

To  which    he  anfwered,  that  an  eftate  at  will  among  The  king's  1^. 
common  perfons  cannot  be  furrendered;  becaufe,  being  at  mnt  at  will  may 
the  will  of  both  parties,  either  of  the  parties  may  deter-^^1^1  *"• 
mine  his  will.     But  in  the  cafe  of  the  king,  it  is  not  at  the 
will  of  both  parties,  but  of  the  king  only,  and  the  party 
cannot  determine  his  will  but  by  furrender.     For  if  it  be  an 
office  of  milt,  forbearance  of  .execution  is  fineable ;   and 
furrender  in  fuch  cafes  is  conftantly  pradtifed,  as  in  the  caft 
•f  Hale  chief  juftice  and  Scroggs  chief  juftice. 


£2  Then 

4 


/ 
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.Then  if  this  office  granted  at  frill  was  furrenderable,  (as 
by  him  it  was)  the  exprcflion  of  the  king  in  his  letters 
patent  was  proper  enough; 

2.  It  was  objected,  that  it  was  not  forfeitable. 

Tlie  king's  te-      To  which  he  anfwered,  that  the  king's  tenant  at  will  may 

S*U?SEZ}*  faid  to  ^orfcit'  For  PcrhaP*  the  king  uPon  fuggeftion  of 
crimes  committed  by  the  party,  before  he  determine  his 
will,  (hall  be  informed  by  inquifition  of  record,  and  then 
upon  the  very  return  of  the  inquifition  the  office  is  forfeit- 
ed. But  if  it  were  an  eftatc  for  life,  then  there  ought  to 
be  a  fci re  facias  to  repeal  the  letters  patent. 

Admitting  then  the  law  to  be  fo,  this  grant  to  Fryer  was 
good,  and  might  have  commenced  after  the  death,  furrender, 
or  forfeiture  of  Martin. 

But  it  was  farther  objected  againft  this  grant  to  Fryer , 
that  foppofe  the  king  had  determined  his  will  during  Afar- 
tins  life,  yet  the  grant  to  Fryer  could  not  have  taken  effect, 
becaufe  the  eftate  of  Martin  did  not  determine  by  the  death, 
furrender,  or  forfeiture  of  Martin ;  and  then  if  the  grant  to 
Fryer  were  good,  there  would  be  a  freehold  to  commence  in 
futuro,  which  is  againft  the  rule6  of  law. 

*  To  which  he  anfwered,  that  this  grant  would  neverthe- 
lefs  have  taken  effect,  but  not  till  the  time  limited  by  the 
letters  patent,  which  then  mud  have  been  M a rtin 's  death,  and 
in  the  mean  time  the  king  might  have  granted  it  to  whom- 
foever  he  pleafed ;  and  when  Martin  died,  Fryer's  grant 
would  have  commenced. 

An  office  or  ^nd  as  t0  t^c  objection  that  a  freehold  cannot  be  granted 

So*  freehold  to  commence  in  futuro\  he  anfwered,  that  it  muft  be  under- 
may  be  granted  ftood  of  a  freetiold  in  effe,  as  5  Co.  94.  b.  Berwick**  cafe  ; 
to  commence  in  but  a  rent  de  novo  may  oe  granted  to  commence  infuturo%  or 

fTwk  V&t     may  bc  grantcd  in  fce  ***  fr*aion8>   *  &*  «7- '«.  Corbe?* 
BL  Com!  x*$,*  ca^e>  or  to  commence  upon  any  contingency ;  becaufe  it  is 
314.  upon  a  '  a  creature  of  the  grantor,  who  may  mould  it  in  what  form 
contingency,     be  pleafes.    And  the  grant  of  this  new  office  refembles  the 
^jrvathfrac-     grant  0f  a  rcnt  ^  nn*\  for  fincc  tj,crc  js  no  eftate  in  effe^ 
but  it  is  new  created  by  the  king,  he  may  mould  it  aa    he 
pleafes.     And  although  there  is  fuch  an  office  as  this  of  a 
Searcher,  yet  the  eftate,  is  new,  and  fubject  to  any  limita- 
tions. And  no  reafons  can  be  given,  why  a  grant  in  future 
of  fuch  a  new  offige  (houid  not  be  good,  as  well  where  there 

is 
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is  fucli  precedent  eftate,  as  where  there  is  none  at  all.  For 
fuppofe,  there  being  before  a  grantee  for  life,  the  king  grants 
to  another,  to  commence  after  the  death  of  the  grantee  for 
life;  this  firft  grant  for  life  is  of  no  avail  to  make  good  the 
laft  grant,  for  the  lad  grant  is  not  a  remainder,  for  then  it 
ought  to  have  been  created  at  the  creation  of  the  particu- 
lar eftate:  nor  is  it  a  reverfion,  for  neither  the  king  nor 
any  other  has  any  reverfion  of  the  office,  and  a  grant  by 
fuch  name  is  void;  but  the  king  may  grant  an  office  in 
reverfion;  not  in  refpe&  of  the  particular  eftate,  but  it  is 
only  a  future  intereft  to  commence  in  future.  Toung  verf. 
S/amMeIIy  Cro.  Car.  203.  and  toung  verf  us  Fowler ,  Cro.  Car. 
400. 

But  if  the  king  has  the  inheritance  of  an  office,  *  fuch  a 
grant  as  this  had  been  void.  And  it  feemed  to  him,  that 
the  king's  intent  was,  not  to  determine  his  will  during 
Martin's  life,  but  that  after  his  death  the  grant  to  Fryer  (hould 
commence ;  and  not  to  give  opportunity  to  any  felicitation, 
to  determine  the  eftate  of  Martin,  before  his  death.  Laftly, 
Fryer's  letters  patent  being  good,  the  furrender  of  them  was 
a  good  confederation  in  the  grant  to  Kempt,  fo  that  the  let- 
ters patent  granted  to  Kempe  were  good.  And  therefore 
judgment  was  given  for  the  defendant. 

Rook  verf.  Clealand.  wai.&Mar. 

C.  B.  Rot.  508. 
S.  C.    Lutw.  J03. 

A  Man,  feifed  of  a  reverfion  expe&ant  upon  an  eftate  Rcrcrfion  on  an 
for  life,  bound  himfelf  and  his  heirs  in  a  bond,  and  f1**** for ,,a*» 
died,  living  the  tenant  for  life;  this  reverfion  fliall  be  ^J:^^jjl]i 
Jets  in  the  hands  of  the  heir.     Adjudged  this  term  in  C  B,   cuk^  R.  acu 

Blackft.  1230. 
adra.  Bro.  C.  C.  a.56.  po(L.784.    Carth.  129.  fee  alfo  6  Co.  41.  a.  j8.  )>.  Bro,  C.  C.  246. 
26a    Carth.  126.     3  Ley.  ?86.  I  Show.  244. 

Walter  verf.  Rumbal. 

Pleadings  and  *erdi<ft,  4  Mod.  385.  vol.  -3.  75. 

llfALT  ER  brought  an  a£t  of  trover  againft  the  defen*  Fcrfonil  notice 
dant  Rumbal  for  6  hogs,  5  pigs,  £sV.    Upon  not  guilty  °*  *  titoeh  is 

'irt  it  W?  * fpecial  t#?  ''■  thrat  7i n  Smli thc  ssssk- 

1 6th  of  OBober  8  tar.  2.  was  feifed  m  fee  of  a  mefiuage  tne  a  W.  &  M, 
and  a  certain  parcel  of  land  containing  200  acres  of  land,£  z.  c.  5.  f.  %. 
part  of  which  lay  in  the  hundred  oiKinalfey  in  Wiltfhire^  and  s- c;  4  Mod. 
part  in  thc  hundred  of  Andover  extra  in  the  county  of  South-  Comb.^o?47 
ampton\  and  being  fo  feifed,  he  demifed  it  by  indenture  t%  Mod.  76. 
to  John  Walter  for  a  1  years,  referving  43/.  10/.  rent  an- Notice  to  the 
noally,  to  be  paid  at  two  equal  portions  at  Lady-day  and™06'^*^ 
Michaelmas  ;  that  the  leflee  entered  and  was  thereof  pofleffed  ££j|  a *s*^?   4 
by  vinue  of  the  leafe  aforefaid ;  and  that  rent  being  in  Mod.  Salk. 
tfrear,  the  defendant  as  bailiff  to  John  Smith  diftrained  the  Comb,  and  i» 

'  cattle  Mod-  ■**  **&* 
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\Vhcre  lands  are 

J^frdlTo^  cattIc>  for  which  tl,e  a?*ion  is  now  Drougnt>  being  l*wnt 
d«nifc  wndring- anc^  coti^>ant  upon  this  'land,  Wz.  part  upon  the  parcel  of 
an  intirc  rent,  the  land  which  was  in  Kinalfey  %  and  part  upon  the  other 
tho*  part  of  them  parcel  which  was  in  Andover  extra.  They  find  that  the 
^>ntlica^m;rt  plaintiff  was  owner  of  this  cattle,  and  that  the  defendant 
Jn Either,  and  after  the  diilrefs  taken*  gave  notice  to  the  plaintiff  accord- 
the  landlord  dif- ing  to  the  ftatute  of  2  WilL  &  Mar.  fef  i  cap,  5.  and 
trains  cattle  on  tnat  the  plaintiff  Walter  did  not  replevy  them  within  five 

couS  hcbno!  davs-  And  that  aftcr  the  five  ^Y8  thc  Pendant  fent  for 
only  may,  but  tne  conftable  of  Kinalfey  and  the  conftable  of  Andover  extra. 
ought  to  drive  That  by  two  appraifers*  fworn  by  the  conftable  of  Kinalfey  ^ 
the  whole  df-    ancj  \n  tne  prefence  of  the  conftable  of  Andover  extra  >  the 

pound!  sTc!"IC8,tt!cwcrc  aPPraifcd-  And  *hat  afterwards  thc  defendant 
Mod.  Salic.  foldthem,  and  left  the  overplus  with  the  conftable  for  the 
Comb.  &  11  ufe  of  the  plaintiff,  {jV.  And  ferjeant  Gould  and  Mr.  Pratt 
Mfi  £b*  £PJ  for  the  plaintiff  objefted. 

c.u.f.i.&llnft. 

Io6-  1.  That  the  notice  is  ill,  for  the  a&  fays,  that  it  fhpuld 

fudh^ftref*  the  ^c  at  tne  cme^  manfion-houfe  or  other  notorious  place  upon 
appraifen  need  the  premiffes  ;  but  in  this  cafe  it  was  given  to  the  plaintiff 
onlybefwornby  bimfelf.  Sed  non  allocatur  \  for  per  curiam  the  intent  of  thc 
^f^^k^aft  was  only,  that  the  party  (hould  have  notice,  which  is 
xvWchthedTftreft  performed  by  this  means,  better  than  if  it  had  been  left  at 
i^  impounded.  S  the  houfe  or  other  mod  notorious  place. 

C.4Mod.Comb. 
*'<  1  a  Mod.  ubi 

fitpra.  2.  They  objected  fpr  the  plaintiff,    that  the  jury  have 

^  h^Afia  5**^**  found,  that  notice  was  given  to  the  owner  of  the  goods, 
imdslvinVin*  am*  not  to  tR€  tc**ant  of  the  land.  And  although  the  aft 
adjoining  Coun-  is  in  the  disjunftive,  yet  it  ought  to  have  a  reafonable  con- 
tit*  are  demifed  ftruction ;  and  it  is  more  reafonable,  that  the  notice  (hould 
h  oneleafe  un-b<5    -m  to  the  lenam  0f  thc  hnd,  becaufe  he  might  ftiew 

e'er  an  intire  rent   .    °   ,  r    .  r    .         1  •   ,     ',  i»      •        i*   1 

they  (ball  be  that  the  rent  is  fatisned,  which  does  not  lie  in  the  know- 
prrfunicd  to  lie  ledge  of  the  owner  of  the  cattle.  Sed  non  nllocatur  \  for  the 
fomi-uous.  a£t  has  exprefsly  provided,  that  notice  may  be  given  to  the 
Ona fpecial  ver-  owfler  0f  tfc  R0O(is.     But  if  the  tenant  had  fued  a  replevin. 

<lici  in  trover  by,  f  .  °  -    .  .  .  ,.  .        ■        .    * 

tiie  owner  of  » then  the  notice  mult  have  been  given  to  him  5  but  notice 
uiilreia  finding:  to  the  owner  fuificiently  affefts  the  owner,  and  the  plaintiff 
the  dmrefsandjg  found  owner  of  the  cattle,  therefore  notice  to  him  is 
n^inoVfhJw  fofficient. 

that  the  tenant 

dd  not  replevy,  3.  They  objected,  that  the  jury  had  not  found,  that  the 
diftreft  wa*hfold  c^^le  0^  dndover  adminiftered  the  oatb  to  the  appraifers, 
4,'»r  the^beft  °  hut  that  he  was  only  prefent.  Now  the  conftable  of  Kinalfey 
price.  had  no  jurifdi£Uon  over  that  which  arofe  within  the  hun- 

dred of  Andover y  and  therefore  the  goods  di (trained  within 
the  hundred  of  Andover  were  fold  without  having  been  ap- 
praifed  by  fworn  appraifers,  for  the  oath,  adminiftered  by  the 
conftable  of  Kinalfey  as  to  thofe  goods  in  Andover  was  void, 
which  is  contrary  to  the  direction  of  the  ftatute.  And  al- 
though the  conftable  of  Andtver  was  prefent,  that  does  not 

aid 
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aid  it  no  more  than  where  the  mayor  of  a  corporation,  being  9***  by  mo 
•  juftice*  of  peace,  made  an  ord$r  and  figned  it,  and  after-  i"lh^acc®rd- 

'  •  1      1  •  «  *•  11  t         -/\«  r  .  mg  to.14  Car. 

wards  this  order  was  figned  by  another  juftice  of  peace,  and  2.  Mpm  lt.  muft. 
it  was  ruled  naught,  upoif  14  Car.  2.  cap.  12    becaufe  the  be  figned  by 
lad  juftice  was  not  aftually  prefent  at  the  figrring  of  it  as  the  cacJ?  "*  *** 
ftatute  provides.     So  here  becaufe  the  conftable  of  dndwer**^™* 
did  not  adminifter  the  oath  though  he  was  prefent,  the  ap- 
praifement  of  thefe  goods  in  Andover  was  ill.     But  to  this  it 
was  anfwered  by  the  court,  that  the  oath  adminiftred  by  the 
conftable  of  Kinalfey  was  fufficient,  for  the  lands,  although 
they  lie  in  divers  counties,  yet  they  (hall  he  intended  con- 
tiguous, for  they  were  demiltd  by  one  demife  rendering  one 
intire  rent;  then  the  diftrefs  being  lawfully  taken  for  one 
intire  caufe,  as  it  was  here,  the  chafing  of  them  is  a  continu- 
ance of  the  taking,  and  the  difference  of  the  counties  will 
make  no  diverfity  of  the  diftreffes ;  but  the  diftrainer,  as  the 
cafe  was,  had  liberty  to  chafe  them  all  into  Wiltjhirt ;  then 
the  officer  where  the  diftrefs  is  chafed,  is  within  the  aft,  be- 
caufe the  diftrefs  is  there  lawfully  in  the  cuftody  of  the  law* 
and  therefore  the  oath,  adminiftered  by  the  conftable  of  Ki- 
nalfejy  good  for  the  whole.     But  it  was  objected  to  this,  that * 
the  words  of  the  aft  are  (the  officer  where  fuch  diftrefs  (hall 
be  taken)  and  now  the  goods,  which  were  taken  in  Andover  Ch*fin&  ».*£■ 
cannot  be  faid  to  be  taken  in  Kinalfey  \  to  which  the  court  continuance  of 
anfwered,  that  the  chafing  of  the  diftrefs  over  is  a  continu-  the  uking.  r. 
ance  of  the  taking  of  the  diftrefs,  and  the  party,  fince  it  was  *<*•  *  Wilf  _ 
for  one  intire  caufe,  cannot  fever  the  diftrefs,  but  ought  to  3i4*    i  WlM* 
chafe  them  altogether,  and  impound  them  in  one  pound,  by  £J£h  6©*^ 
I  &  2  Ph.  &  Mar.  cap.  ia. 

4.  It  was  objefted,  that  the  jury  have  not  found,  that  the 
tenant  had  not  brought  a  replevin  within  the  five  days.     6W* 
non  allocatur  \  for  the  jury  have  found,  that  the  owner  did 
not  replevy  within  the  five  days,  which,  as  to  the  plaintiff 
who  is  the  owner,  is  fufficient. 

5.  It  was  objefted,  that  they  do  not  find,  that  the  goods 
were  fold  for  thebeft  price.  To  which  the  court  anfwered, 
that  that  {hall  be  intended,  fince  the  appraifers  were  fworn. 
For  which  reafons  judgment  was  given  for  the  defendant. 

But  Holt  chief  juftice  faid  in  this  cafe,  that  if  lands  in  A//V- Diftrefc  taken 
iltfix  and  Hampjbire  be  demifed  by  one  demife,  referving  one  in  two  coun- 
intire  rent,  the  diftrefs  taken  in  Middle/ex  cannot  be  chafed  ^n^W^oin. 
into  Hampjbire,  becaufe  the  counties  are  not  adjoining.  Ing  "canaMb* 

chafed  oat  oi 
the  anc  county  into  the  atha 


Matters 
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Matters  verf.  Lewis. 

S.  C'j  Salk.  4*9-    Holt  4*9*    Comb.  347.    Skinn.  516.    $  Mod*  75*  91 
_gr         ,.  '     .  add  wifh  the  arguments  of  counfel.     Carth.  344. 

an  intcftatc  can-  f^H  A  RLES  Maftirs  was  indebted  to  Go/twright,  and  had 
not  under  the  alfo  a  debt  owing  to   him  by  Lewis   the' defendant. 

cuftomofZwi-  Maflers  dies  inteftate,  and  Gojiwright  enters  a  rflivo/  in  the 
ofhis  debteb1/  fpiT*tual  court,  and  then  enters  a  plaint  in  the  court  of  the 
levying  a  plaint  fheriffc  of  London  again  ft  the  archbifhop  of  Canterbury  as 
agiinft  the  ordinary,  to  attach  this  debt  in  the  hands  of  Lewis,  and  up- 
wdinir>^,L  on  default  has  judgment  and  execution.  Then  tfie  arch- 
il. *'  bifliop  grants  adminiftration  to  Alice  Maflers,  who  brings 
this  indebitatus  ajfumpftt  again  (I  Lewis,  who  pleads  (1)  this 
foreign  attachment  in  bar.  The  plaintiff  demurs,  and  Sir 
Bartholomew  Shower  and  Mr.  Dee  for  the  defendant  argued, 
that  the  foreign  attachment  in  this  cafe  was  good,  and  the 
defendant's  debt  well  attached,  and  therefore  he  ought  not 
to  be  liable  over  to  the  plaintiff.  1.  They  faid  that  this 
foreign  attachment  had  had  the  approbation  of  all  courts 
for  more  than  an  hundred  and  fifty  years  :  and  there  was  no 
inconvenience,  for  if  the  defendant,  againft  whom  the  at- 
tachment is  fued,  comes  within  the  year  and  day,  he  may 
fue  a  fcire  f atlas  againft  the  plaintiff,  to  difprove  the  debt. 
2.  They  faid  that  it  had  been  allowed  in  a  cafe  of  the  very 
fame  nature,  Calthrop,  Rep.  66m  And  though  it  may  be 
objected,  that  this  may  work  a  devqftavlt  in  the  administra- 
trix* for  by  this  means  a  debt  upon  a  fimple  contract  may  be 
fatisfied  before  a  debt  upon  fpecialty ,  they  anfwered,  that 
the  adminiftratrix  might  well  plead  in  an  action  brought 
againft  her,  piene  admlniflravit  \  for  (he  is  not  chargeable  for 
more  than  that  which  comes  to  her  hands.  And  by  5  Co. 
82.  b.  Smiling' s  cafe,  the  adminiftrator  is  bound  by  the  cuf- 
tom  of  London,  to  pay  a  debt  by  fimple  contract  as  well  as  a 
debt  upon  fpecialty.  And  although  in  this  cafe  it  may  be 
objected,  that,  the  ordinary  was  not  liable  to  any  action  of 
debt,  they  anfwered,  that  by  13  Ed.  1.  cap.  19.  the  ordinary 
is  liable,  fo  long  as  he  hath  affets,  2  Inft.  397,  But  they 
faid,  that  admitting,  that  this  judgment  in  the  attachment 
was  erroneous,  neverthelefs  fo  long  as  it  continues  in  force, 
it  thall  bind  the  parties.  For  which  reafons  they  prayed 
judgment  for  the  defendant. 

But  Northey  e  contra  for  the  plaintiff.  Of  which  opinion 
was  Holt  chief  juftice,  Sir  Giles  Eyre  and  Sir  Samuel  Eyre 
juftices.  For,  1.  Foreign  attachment  (by  them)  cannot 
Foreign  attach,  charge  any  perfon  but  a  debtor,  and  the  ordinary  is  no 
ment  charges  debtor,  before  goods  come  to  his  hands.  5  Co.  82. 
only  a  debtor.,  f,  9  Co<  39,  b.  Henfloe's  cafe,  F.  N.  B.  120.  D.  2. 
o^toranbefore  Garnilhment    cannot    be,    but   where    the    garnifhee    is 

good*,  come  to  hi*  hands.  Garnifhment  cannot  be,  bnt  where  the  garnishee  is  liable  to  the 
a&ion  of  thd  defendant.  Semb.  ace.  Dougl.  363.  Vide  Tamen.  Dougl.  16.  Garnifhee  may 
plead  whatever  the  defendant  might  have  pleaded.    D.  ace.  poft.  347. 

(1)  Not*;,  a  foreign  attachment  may  now  be  given  in  evidence.    Pott.  180.  Bl.  834. 
t  Wilf.  497. 

liable 
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liable  to  the  a&ion  of  the  defendant ;  for  the  garniihee  may 

plead  all  things  that  the  defendant  might  have  pleaded.    But 

in  this  cafe  the  ordinary,  who  was  the  pretended  defendant,  ordinary  can-* 

could  not  have  had  an  a&ion  againft  -Lewis  for  this  money*  not  have  debt 

Therefore  if  this  foreign  attachment  (hall  be  allowed  g°~»  2SdSi?& 

it  will  be  in  efie£fc  to  adjudge  a  power  in  the?  attachment  to  Jj£  *  co^-a! 

gire  an  afiion,  to  a  perfon.who  cannot  have  one  by  law,  Co.Litt.191.6. 

which  the  attachment  cannot  do.    Bat  where  there  is  an 

executor  or  adminiftrator,  a  foreign  attachment  may  well  be 

allowed,  becaufe  they  may  be  fucd,  or,  may  fue.    And  as  to  Execnton  and 

the  objection,  that  the  judgment  although  erroneous  (hall  admimftraton 

bind  the  parties  until  it  be  reverted,  the  court  anfwered,  ■«*■*«»  *e 

1  ■  -•       •  •        •  .•-         w/pi  .•  '     *     *  caltom  of  to- 

that  non  valet  exceptio  ejus  ret  cujus  pettiur  dtjfolutw.     And  Tclga  attach- 

the  adminiftratrix,  in  this  cafe  could  not  reverfe  this  judg-ments.  R.ac& 
roent,  becaufe  (he  is  not  party  to  the  record.    And  by  Holt  *  &oL  J?5. 
chief  jttftice,  Smiling*  cafe,  5  Co.  82.  b.  where  it  is  faid,  S^  {J^J 
that  the  adminiftrator  is  bound  by  the  cuftom  to  pay  a  debt  war.  197. 
upon  fimple  contract,  &c.  is  not  found  law.     And  after- 
wards Mich.  7  Will.  3.  in  B.  R.   1695.  (sir  Gilei  &Ve 
being  dead,  apd  Sir  Thomas  Rokebj  made  juftice  in  his 
place)  the  whole  court  of  king's  bench  gave,  judgment  for 
the  plaintiff. 

Memorandum,  Sir  Edward  Ward  Inighu  attorney  general* 
vms  this  term  made  ferjeant  at  law,  and  lord  chief  baron 
of  the  Exchequer*  in  the  place  of  Str  Robert  Atkins  (but 
this  vms  nolens  volens,)  And  Sir  Thomas  Trevor  folicitor 
general  the  eighth  of  Tune  fucceeded  in  tht  office  if  attor- 
ney general.  Ana  Sir  John  Hawles  knight  %  3/*  Lincoln's 
Inn,  fucceeded  in  the  office  of  folicitor  general.  And  Sir 
Salathiel  Lovell  knight*  recorder  of  London,  nuas  made 
Kntfsjerjeant.  I 
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Sir  John  Holt  Chief  Juftice. 

Sir  William  Gregory" 
Sir  Thomas  Rokcby 

removed  tbis  term  out 

of  the  Common  Pleas  >Juflices< 

in  the  room  of  Sir 

Giles  Eyre 
Sir  Samuel  Eyre 


Sir  John  Dalflon  verf.  Janfon. 

S.  C.  Salk/xo.  il  Mod.  73.  with  the  arguments  of  counfel  and  more  at 
Trow  cannot  IafgC  Comb*  333"  5  Mod'  9°*  PlcadinS8*  *  Mod*  **•  fcIk"  *°* vo1-  3-  79* 
be  joined  with 

cafe  upon  the  ACTION  upon  the  cafe  grounded  up6n  the  cuftom  of 
coftom  of  the  J-^  thc  rcaim  againft  a  common  carrier,  and  ftover% 
i€3*lk.  W4.aCC  wcre  j°»nec*  *n  onc  declaration.  Upon  not  guilty  pleaded, 
R.  com.  1  verdift  for  the  plaintiff.  And  it  was  moved  in  arreit 
Vent.  223.  1  of  judgment,  that  thefe  a&ions  cannot  be  joined;  for 
Wiif.  319.  d.  although  the  cafe  upon  the  cuftom  feems  to  be  founded 
Rep.  a77?rnfee  uPon  a  tort>  Jet  lt  *°un<k  in  contra£t;  and  then  an  a£Uon 
alfo  x  Vent,  founded  upon  contract  cannot  be  joined  with  an  a&ion 
$63-  3  Lev.  99.  founded  upon  a  tort,  as  trover*  And  1  Sid.  244.  Matthew 
rTernvRrjk  verf.  Hopkins,  for  this  reafon  in  a  like  cafe  judgment  was 
348!  and  Bl.  arretted.  And  of  the  like  opinion  was  the  whole  court  at 
848.  in  which   prefent,  and  therefore  judgment  in  this  cafe  was  arretted. 

cafe  De  Grey, 

C.  J.  and  it  fhould  feem  properly,  refers  to  the  nature  of  the  a&ion,  as  the  criterion  for  de- 
termining what  anions  may  and  what  cannot  be  joined, 


Penfe 
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If  a  fuit  is  infti* 
•  tutcd  in  the  fpi- 

Penfe  ver/l  Proufe.  -    rimai  court  for 

*  ,  a  rate,  part  of    * 

S    C.  Carth.  36a    Corafr.  344-  which  is  bad, 

MR.  Pratt  moved  far  a  prohibition  to  the  confiftory  *** court  wiU 
court  of  the  biftop  of  Exeter,   where  his  client  ^YJ^** 
elled  againft  for  a  rate  affefled  by  the  churchwardens  by  whole.  Semb. 
caftom  for  repair  of  the  church,  as  well  the  chancel  as  the  ace.  i  Mod.  261 
nave  of  the  church.     And  refolved  1.  That  the  pariOiioners, Thc  pa"^*00- 
aod  not  the  churchwardens,  ought  to  affefs  the  rate.    2.  That  churchwai&ns 
the  paribn  ought  to  repair  the  chancel  and  not  the  parifhion-  ought  to  affefs 
ecs,  but  that  the  parifhioners  ought  to  repair  the  nave  of  the  the  me  to  re- 
church.     Audby  Holt  chief  jufticc,  by  the  canon  law  the  j!^^ 'j11"]** 
parfcn  ought  to  repair  the  whole ;  but  by  the  cuftom  of  Eng-  fjJl^l]  \£ 
land  the  paifon  (hall  repair  the  chancel,  and  the  pariihioners  236. 
the  nave  of  the  chu<bh.%   And  by  the  cuftom  of  London  the  Theparifoought 
pariihioners  Otall  repair  the  chancel  alfo.    But  Rokeby  juftice t0  rcP*ir  ** 

*  r      •   •  %        1  >n  •  1  .1    *  J       1      Mve  °f  'he 

was  of  opinion,  that  the  pariihioners  ought  to  contnbute  to  the  cnUrch.  D.  ace. 
charge  of  the  ornaments  of  the  chancel,  but  Holt  doubted  of  1  Mod  236.  & 
that.     Then  Sir  Bartholomew  Shower  moved,  that  a  prohibi-  fec  *  Inft-  489. 
uon  (hould  be  granted,  only  quoad  the  fuit  for  the  rate  for^LSi'a^ 
the  chancel.     But  refolved,  that  the  prohibition  (ball  be  x  Mod.  161.  5 
for  the  whole,  beaufe  it  is  but  one  rate,  and  entire;  but  Mod.  391. 
if  a  man  libel  for  two  diftinft  things,  thc  one  of  which  is  of  Q^whcther  pa- 
ccclefiafticat  comrfance,  and  the  other  not,  a  prohibition  ^7  to  *on- 
Ihall  be  granted,  quoad  that  which  is  of  temporal  conufance,  tribute  to  the 
and  they  of  the  court  Chriftian  fhall  proceed  for  the  other,  charge  of  the 
Therefore  in  the  principal  cafe  a  prohibition  was  granted.      c°j^n™JnUofthe 

Where  a  man  libels  in  the  fpiritual  court  for  an  intire  thing  of  a  part  of  which  the  court 
hat  00  cognizance,  there  fhall  be  a  prohibition  for  the  whole,  but  where  he  libels  for  two  dif- 
tind  things,  of  one  of  which  only  the  court  hits  no  cognizance,  a  prohibition  quoad. 

.Herbert  verf.  Walters. 

&  C.    uMbfS*    Holt  191.   1  Salk.  ao5-    Skinn.  59*-  °"  *  ^te^if  die 

E  P  L  E  V I N.   Thc  defendants  as  overfeers  of  the  poor  j^nSrVnon! 
of  the  parifh  avow  for  a  rate,  fet  upon  the  plaintiff  by  fuit  at  the  trial, 
of  43  Eliz.  cap.  2.     The  plaintiff  replies  de  injuria  M(|  the  iufy 
fua  propria  abfqiu  tali  caufay  and  upon  this  they  were  at  iflue.  jJJ™^  ^£"^ 
And  at  the  trial,  after  appearance,  the  plaintiff  .was  nonfuit.  the  court  will ' 
And  Sir  Francis  Winnington  moved  for  a  writ  of  inquiry  of  award  a  writ  of 
damages,  and  after  debate  at  fcveral  days,  refolved,  that  a  «qw«7-  s-  C. 
.  writ  of  inquiry  (hall  be  granted.     For  if  the  jury  try  the^^  ^ 
ifiae,  and  do  not  find  damages  in  cafe  where  damages  are  r.    ace.    5  ' 
recoverable,  this  (hall  not  be  fuppUed  by  a  writ  of  inquiry,  Mod.  76,  77. 
becaufe  the  damages  are  part  of  the  vcrdiA,  and  if  the  jury  ^"*  ^^ 
bad  found  exceflive  damages,  the  party  might  have  had  a»Io2i.B.R.  h. 
attaint.    But  in  this  cafe,  although  the  jury  by  the  ftatute  138.  Str.  972. 
(notwithftanding  they -did  not  try  the  iflue)  might  have  BL  763.  i^cv. 
been  charged  to  find  damages ;  yet  if  thtv  had  found  them,  W-    ^sj^ 
it  bad  been  but  an  inqueft  of  office,  and  by  confequence  the  „g*    b.    4 
party  could  not  have  had  an  attaint  if  they  had  been  exceflive.  Leon,    245- 

No  writ  of  inquiry  to  fupply  a  defect  in  a  verdid,  where  an  attaint  b'es  upon  the 
fading.  D.  ace.  B.  R  H.  iao  10  Co.  119.  a.  4  Leon.  245*  >  Wiif/368.  Sho.  P.  C.  201,  and 
fee  R?yra.  124.  I  Sid.  246.    I  Keb.  882.  '  * 
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Uponldcmurrer  And  the  reafon  of  this  docs  not  differ  from  the  cafe  wher* 

to  the  tfvidcnc^  there  is  a  demurrer  to  the  evidence  at  the  trial,  the  jury  may 

fefs damages,  or  a^s  conditional  damages,  and  if  they  do  not,  a  writ  of  in- 

i  writ  ofinqui-  quiry  may  be  awarded*    Cro.  Car*  102.    Darrofe  verf.  New- 

ryntaybcawar-  bott.     Bcfides  that,  I  Roll.  Rep.  272.  Brampton  %  cafe,  and  a 

ded.  fcceDougl-  fa//  Rip   ll2  arc  exprefs  authorities  in  point.     And  this  is 

not  like  the  cafe  of  Ward  verf  Culpeper.Mich.  20  Car.  2.B.  R. 

1  Sid.  380.  1  Lev.  255.  where  in  replevin  the  defendant  a* 

vowed  for  a  rent-charge,  and  iflue  being  joined,  the  jury 

found  the  value  of  the  cattle  and  damages,  but  did  not  find 

What  rent  was  arreaj  according  to  the  ftatute  17  Car.  2.  cap* 

7.  and  refolved,  upon  a  motion  for  a  writ  of  inquiry,  that  it 

cannot  be  granted,  becaufe  the  ftatute  fays  that  the  fame  jury 

(hall  inquire  of  the  value  of  the  cattle,  and  of  the  rent  arrear  \    « 

but  the  43  EU%.  lad  paragraph,  gives  the  party  his  eleftion, 

either  to  have  the  jury  find  the  damages,  or  to  have  a  writ  of  % 

inquiry.     And  Holt  chief  juftice  faid  that  he  remembered  a 

cafe  17  Car.  2-  B.  R.  Burton  vert.  Robinfon%  Raym.  ,124.   I 

Ib  detinue  if  the  Sid.  246.  1  Keb.  882-    Detinue  for  a  charter,  verdict  for  the 

ffi  the*  v»?     P'a'nt^  uPon  ^uc  joined,  and  the  jury  found  damages,  but 

hie  of  the  deed,  ^  not  ^nc* tne  va^ue  of  tDC  deed  ;  and  upon  motion  for  a 

this  cannot  be '  writ  of  inquiry  the  court  doubted,  whether  it  (houldbe  grant- 

fuppliedby  writ  cd ;  but  afterwards  he  was  informed,  that  a  writ  of  inquiry 

«f  inquiry.       wag  grantc<jf  contrary  to  Cheyney's  cafe  10  Co.  118.  *.  and 

(by  him)  contrary  to  law. 

Young  verf.  Rudd. 

8.  C.  Carth.  347.  Salk.  6a;. 
In  affumpfit  tJic  AS  SUMPS  IT  and  quantum  meruit  by  an  apothecary  for 
4£d?niftla5  medicines  and  attendance  upon  the  defendant  when  he 
acceptance1  in  was  &&>  &c.  The  defendant  pleads,  that  he  gave  to  the 
fatisfa&ion  of  plaintiff  a  beaver  hat  in  fatisfa&ion  of  thofe  promifes,  and 
thefromifts.       tnat  the  plaintiff  accepted  it  in  fatiafa£Hon.     The  plain tiff^ 

Sr^ntiff^f^^11^  that  thc  dcfcndant  <*id  not  giv*  thc  *>cavcr  hat  to 

ma/protcft  a-  nim  in  fatisfa£fcion,  &c.  traverfes  the  taking  by  him  in  fatis- 

gaiaft  the  gift   fadion.    The  defendant  demurs.  *  And  Mr^/fa//  took  ex- 

and  craverfc  the  ception  to  the  plea,  that  it  is  pleaded  in  fatisfa&ion  of  the 

s!cPJ  Mod*  86  promifes,  whereas  it  ought  to  be  in  fatisfa&ion  of  the  mo* 

Comb.^Vn  ii  ncy  due  upon  the  promifes,  and  compared  it  to  the  cafe  of 

Mod.  85.  R.  ace.  Neal  verf.  Sheffield^  Telv.  192.  Cro.   Jac.  254.     I  BrownL 

Str.a3.  &  fee    IOp#   where  acceptance  of  a  load  of  lime  was  pleaded  in 

po  .  104.         ^  o£  a  ^Kjnd,  which  was  upon  condition,  and  adjudged  no 

.  plea,  becaufe  it  (a)  ought  to  have  been  pleaded  in  fatisfac- 

tion  of  the  fum  of  money  contained  in  the  condition.     But* 

'  by  the  court,  the  cafes  differ,  for  in  the  cafe  cited,  a  releafe 

of  the  condition  had  not  been  a  bar  to  debt  upoa  the  bond? 

but  here  a  releafe  of  the  promifes  had  been  a  good  bar  irx 

,  this  a&ion,  and  therefore  the  defendant  has  pleaded  well 

enough.     Then  Mr.  Nortbey  took  exception,  that  the  tra— 

verfe  in  the  replication  was  ill,  for  the  traverfe  ought  tt* 

be  to  the  mod  material  part,  which  is  here  the  gift )  for  if  the 

(«)  D.  ace  a  Will.  86.  fed  vide  poft.  519,  Jao. 

defendant 
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defendant  gave  in  fatisfaSion,  and  the  plaintiff  received  it 5 
whether  the  plaintiff  received  in  fatisfa&ion,  is  not  'mate- 
ria! 5  for  it  mult  be,  if  he  will  receive  it,  that   he  receive 
it  to  that  intent,  for  which  the  defendant  gave  ir.     As  if  jA.  A  man  who 
owes  B   7.0L  upon  a  bond,  and  20/.  upon  a  fimple  con-°.w^f^raldi^ 
-trad,  and  A:  pays  B.  20I.  in  fatisfa&ioa  of  the  money  doe^^^  "  £n> 
upon  the  bond,  and  B.  fays  that  he  will  accept  it  in  fads-  may  when  he 
fadion  of  the  money  due  upon  fimple  contraft,  neverthclefs  if  makes  a  pay- 
he  accept  it,  it  fliall  be  adjudged,  that  he  accepted  it  for  "J^JJJjf  to 
the  money  due  upon  the  bond.     Cro.  Eliz.  68.  Stv.  *39»  ]h^  be  applied. 
Therefore  in  this  cafe  the  traverfe  ought  to  have  been  to  d.  ace.  %  Vera, 
the  gift.     But  Mr.  Hall  for  the  plaintiff  argued,  that  of  607.5  Co.  117. 
oeceffity  this  new  agreement  muft  be  by  the  mutual  aflent hm  and  fcc  Stn 
of  the  parties,  and  then  the  acceptance  is  as  material  as  the  cha.  ell  83  * 
gift.    Of  wljich  opinion  was  Holt  chief  jnftice :  for  if  the  x  Vera.  24.  3 v 
defendant  had  pleaded  the  gift,  without  an  averment  that  468.    *  Vera, 
the  plaintiff  accepted  it,  the  plea  had  been  ill.,    And  ^^^f'^f^ 
cited  Hob.  178.     Erie  verf.  Tuck%  where  the  acceptance  was  p^.' Tit.  cha»- 
traverfed ;   and  therefore  (by  him)  both  the  gift  and  the  eery.  4  F.  a& 
acceptance  was  traverfable  ;  and  therefore  he  was  of  opi- Ed-    v°l*  a» 
nion,    that  judgment  (hould  be  given  for   the  plaintiff.  pj£  of  a  .ft 
Rdeby  juftice  was  of  opinion   for  the  plaintiff,   but  for  in  fatisfacfion 
another  reafon,   becaufe  Cnce  the  plaintiff  had  taken  by  without anaver- 
proteftation  the  gift,  and  had  traverfed  the  acceptance,  it ment  of  ac"Pt- 
doth  not  appear  that  there  was  any  receipt.    But  if  there  ^j^See  Cro! 
had  been  any  receipt  confeffed,  he  feemed  to  incline,  that  El.  193. 
the  acceptance  had  not  been  traverfable  for  Mr.  Northey's 
reafons.    The  fame  cafe  between  Telverton  and  Salt/bury. 
and  the  fame  judgment  this  term. 

Rex  verf.  Leafon  and  Edwards. 
>HE  defendants  were  taken  by  a  meffenger,  and  kept  TO*  p«ycr  to 
in  cuftody  feveral  days  in  Middle/ex  }  and  the  begin-  jjj £n^£ ™  >° 
ning  of  this  term  they  entered  their  prayer  according  to  the  ^  lf^emt  nr. 
(a)  habeas  corpus  a&.     After  being  brought  before  Sir  Wil-pu  a&  muft  be 
Ham  Trumball  fecretary  of  ftate,  he  committed  them  to  the  ottered  in  the 
Marfbalfea  for  high  treafon  in  confpiring  the  rfcath  of  the  ^t^£  *" 
king,  which  fa&  was  fuppofed  to  be  committed  in  Surrey.  tHed:  d.  ace. 
And  now  being  brought  to   the  king's  bench  by  habeas  3  Vin.  $$$. 
corpus %  Sir  Francis  Winnington  and  Sir  Bartholomew  Shower 
moved  that  they  (hould  be  bailed  (b).    But  denied  by  the  W  vide 
court,  for  the  intent  of  the  habeas  corpus  aft  was,  that  they?^    ^II'TJt 
prayer  ihould  be  entered,  where  the  party  ought  to  be  tried ;  King's  Bench 
which  in  this  cafe  mud  be  at  the  affizes  in  Surrey,  for  the  does  not  hold 
king's  bench  cannot  originally  hold  plea  of  felony  arifing  Pjf*  °FiKinaM5r 
out  of  JHiddlefex9  and  therefore. the  king^s  bench  will  remand  fiDgouto7MW- 
the  prifoners  to  the  Marfbalfea.  Ex  relatione  ntri  Ives.  HilL  8.  dlefex. 

i})  By  the  31  Car.  a.  c.  2.  f.  7.  If  any  perfon  committed  for  high  treafon  or  felony  fliall 
make  a  petition  in  open  court  the  firft  week  of  the  term  or  firft  day  of  the  fcifions  of  •yet  and 
terminer,  or  general  gaol  delivery,  to  be  brought  to  his  trial,  and  ihall  not  be  indicated  the  next 
term  or  ieffions  after  his  commitment :  the  court  of  B.  R.  or  feffions  arc  required  on  motion  to 


v 


in  open  court  the  laft  day  of  the  term  or  feffions  by  or  on  behalf  of  the  prifoner,  to  diP, 
charge  him  upon  bail,  unlcfs  it  mall  appear  that  the  king's  witnerfes  could  not  be  produced  focfc 
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The  Lord  Montgomery,  being  indi&ed  ift  London  *(ot  bigh 
treafon  for  confpfring  the  death  of  the  kirtg,  entered  his 
prayer  in  the  king's  bench j  but  adjudged  that  it  ought  to 
be  entered  at  the  Old  Bailey. 

Leward  &  ux*  verf.  Bafely 

^  S.  C.  Salk.  407. 

A  wife  may  juf-  HT*  R  E  S  P  A  S  S,  affault  and  batrery,  for  a  battery  com- 
tify  an  affault  £  mitted  upon  the  wife,  Tlie  defendant  pleads,  defon 
in  defence  of  her  affault  demefne  of  the  wife.  The  plaintiffs  reply,  that  the 
hufband.  defendant  went  out  to  fight  the  hufband,  and  that  fhe  being 

defirous  to  {a)  rfffift  her  hufband,  and  to  keep  hith  from  being 
wounded,  infuhum  fecit  upon  the  defendant.     The  defen- 
dant demurs.     And  Mr.  Carthew  argued,  that  this  infuhum 
fecit  was  ill.     And  for  that  he  cited  a  cafe  between  Jones 
and  Trefttlian,  itttr.  Trin.   2'l    Car.   2.  B.  R.     Rot/ 841. 
1  Mod.  36.   1  Sid.  441.  1  Lev.  282.  2  Keb.  597.     Trefpafs, 
A  man  cannot  affault  and  battery ;  the  defendant  pleaded  de  fin  affault  de- 
ifdeW^hU^^i  the  plaintiff  replied,  that  he  was  poffeffed  of  a  clofe 
property.' °D.l§ca^c<'  Ct/pner^s  clofe,  and  that  the  defendant  broke  the  gate 
ace.  Owen.  151.  and  chafed  his  horfes  in  the  clofe,  and  the  plaintiff  for  de- 
l.utw.  1483.  D.  fending  his  poffeflion  tmlliter  infuhum  fecit  upon  the   de- 
cafs' fa?"  r*Cf"  *enc*ant :  an(*  aPon  demurrer  adjudged  a  bad  replication, 
*    .      for  he  (hould  have  faid,  moUiter  manus  impofuit:  but  he  could 
not  juftify  ap  affatflt  in  defence  of  his  poffeflion.     And  this 
cafe  the  court  agreed  to  be  good  law,  but  different  from 
the  prefent  cafe ;  for  this  is  a  juftifiable  affault;  for  the 
Servant  may  iuf-  wife  may  lawfully  make  an  aflault,  to  keep  her  hufband 
defenc^fh-"1  from  harm,  and  fhe  has  "pleaded  it  fo.    In  the  fame  manner 
matter  d.  ace. a  fervant  m*Y  juftify  an  aflault  in  defence  of  his  mafter,  but 
2  KoMAbr.s 46.  not  e  con fra%  because  the  mafter  might  have  an  afXlon.  per 
1  Bl.  Com.  4*9-  quod  ferndtium  dmifit.     So  in  this  cafe,  if  the  defendant 

u«TjrCfcmb  Hftcd  his  band  t0  ftrike  thc  hu{band»  the  wife  might  well 

\cc.  a,i7Hawk!  j*»ft*fy  an  afoult  to  prevent  the  blow.     And  if  the  Fad  had 

c  60.  f.  *j.     been  otherwife,  the  defendant  ought  to  have  rejoined,  de 

s«d  none  con-  fin  tort  demefne%  and  then  it  had  been  againft  the  plaintiff. 

Ti  D^com™" But  a  m3rtl  cannot  r*fttfy  an  affault  in  defence  of  his  horfe, 
a5RoU.  Abr.  or  his  pofleffioft,  for  there  he  ought  to  fay,  molliter  manus 
546. 1  Bl.  Com.  impofuit.    Judgment  for  the  plaintiff,  nifi%  isfc. 

429.  Bro.  Trefpab.  128.  femb.  cont.  1  Hawk,  c  60.  f.  24.  fee  aho  1  Bl.  Com.  450.454. 
(a)  Such  interposition  muft  be  ftated  on  the*  replication,  and  proved  on  the  trial  to  hare  been 
merely  preventative :  a  vindi&ive  interposition  »  unwarranuble.    Str.  933. 

Smith  verf.  Frampton. 

S.  C.  Salk.  644.  5  Mod.  87, 

New  trial  (hail  QMITH  brought  an  a£Hon  upon  his  cafe  againft  thfc 
*mE££  defendant,  for  ncgligetitly  keying  his  fire,  by  which  the 
where  the  ver-'  houfe  of  the  plaintiff  was  burnt  And  after  verdift  for  the 
did  !•  for  the  ^  defendant,  Mr*  Montague  moved  for  a  new  trial,  upon  a  fug- 
defendant,  tho*  ^ftjon  that  the  verdic*  was  againft  evidence.  And  he  ar- 
te^TS.  Me  pi«d>  that  though  it  was  a  fevere  aftion,  yet  all  anions 

Salk.  653.  fee     * 

Cowp.  37  Burr.  aaj;.  a  Wilfon.  506.  ^  Wil£  159.    1  Wilf.  17.  298.  Str.  101.  899. 1232. 

Salk.  640. 
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were  grounded  upon  reafon,  and  that  new  trials  had  been 
granted  againft  the  hundred.     Tritu  1691.  B.  R.  between 
Hurton,  and  the  hundred  of  Edmonton.     A  like  cafe  Trin. 
5  WW.  isT  Mar.  C.  B.    So  it  is  agreed  1  Sid.  49.     1  Keb. 
127.  between  Read  and  Daw/on,  that  a  new  trial  may  be 
granted  to  the  defendant  in  an  information  in  perjury  where 
the  king  is  not  party,  without  confent  of  his  council,  and 
where  he  is  party,  with  the  confent  of  his  council.     But 
fcrjeant  Darnall  ancf  Sir  Bartholomew  Shower  e  contra :  that 
the  court  does  not  grant  new  trials  where  the  verdict  is 
for  the  defendant  in  penal  actions,  as  perjury,  forcible  entry,- 
&c.    And  in  Hil.  4  &  |  Will,  &  Mar.  i  Sho.  336.  in 
information  againft  Davits  for  a  riot,  the  judge  before  whom 
he  was  tried  certified,  that  it  was  a  verdict  againft  evidence ; 
nevertbelefs  in  motion  for  a  new  trial  it  was  denied.     So  No  new  trial 
in  Sir  John  Jacifon's  cafe,  \  Lev.  124.  in  information  for****1,  acquittal 
fubordination  of  perjury,  ferjeant  Maynard  produced  feveral  °j^cru?*nal 
affidavits*  that  the  mod  material  witnefles  tfere  withdrawn  thougMhc  pn* 
by  a  trick  of  Sir  John  Jackfon  \  and  yet  upon  motion1  for  a  fecutor'a  wit- 
new  trial  it  was  denied ;  which  cafe  Holt  chief  juftice  faid  P^**  *">  k?P* 
he  remembered  well.    And  the  court  after  having  confidered  f*^  *  *ttnck 
this  cafe  feveral    days  refolved,   that  this  being  a  cafe  of  salk.  646.  sr: 
hardfhip,  and  the  jurors  being  judges  of  the  fad,  no  new  1*38. 
trial  (hould  be  granted;  though  Holt  chief  juftice,  before 
whom  it  was  tried,,  was  diffatisfied  with  the  verdict.     And 
Mr.  Northey  faid,  that  Mr.  Siderfin  is  miftaken  in  the  cafe 
of  Read  and  Dawfin,  for  3  Wtlh  &  Mar.  B.  R.  between 
the  king  and  queen  and  Stone,  in  information  for  perjury, 
a  new  trial  was  granted  to  the  defendant  without  the  confent 
of  the  king's  council. 

Powers  verf.  Cook. 

S.  C.  Salk,  398.  5  Mod  145.  12  Mod.  83.  Carth.  36^.  __ 

DEBT   upon  bond  againft  thfc  defendant,   as  execu-^^0^^ 
trix  to  J.  S.     The  defendant  pleads,  that  J.  S.  died' pleads  that  lie 
inteltate,  and  that  adminift ration  was  granted  to  nef  of  the*i*  adimniftmo* 
goods,  &c.  of  J.  5.  and  therefore  petit  judicium  Ji  ipfa  adnce*  not  tra* 
biUam  praediffam   reftondere  debet.     The   plaintiff  derpurs.  dKngbtfort  at 
And  Mr.  Dee  for  the  plaintiff  argued,  that  the  plea  is  ill,  miniftmion 
For  if  the  defendant  adminifter^d  the  goods  of  J.  S.  before  granted,  s.  a 
adminiftration-  granted  to  her,  (he  is  chargeable' as  executrix  L*fodm  136, 
ie  fin  tort.     And  therefore  (he  ought  to  have  ttaverfed  that  Danv.Abr.414* 
(he  meddled  before  as  executrix,  as  Teh.  115.    1  Arownl.^  33!    suck 
97.  Lothbury  tt'wt'v.  Hurrifry.    The  plaintiff  brings  debt  Pka  °«gl«  to 
as  admmiftfatrix  to  R.    The  defendant  pleads,  that'  R.  ^J*jjj^ 
made  his  will,  and  made  him  his  executor ;  and  upon  de--^^^;^ 
murrer  adjudged  an  ill  plea,  becaufe  he  (hould  have  ttaverfed1  ante,  47. 
that  U.  died  inteftate.    So  Cro.  J&liz.  565.  Bradbury  v. 
Ref/ietf.  810.  Bethellv.  Stanhope.    Sir  Bartholomew  Shower 
antra.    That  the  books  of  Gro.  Elix.   565   C5"  810  are 
founded  upon  this  reafon,  that  the  party  was  conufant  of 
the  intcrmedling ;  but  3  Lnn.  197.  and  Gro*  Site.  102* 

Stubs 
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Stubs  v.  Rightwifc,  and  Paf.  18  Car.  2.  C.  B.  rot  736.  arc 
exprefs,  that  the  plaintiff  ought  to  reply  that  fpecial  matter. 
Of  which  opinion  was  the  whole  court.     And  Holt  chief 
juftice  faid,  that  if  the  defendant  had  taken  fuch  traverfe, 
it  had  made  her  plea  vitious ;  for  it  is  enough  for  her  to 
fliew  that  the  plaintiffs  writ  ought  to  abate  ;  which  (he  has 
done,   in  (hewing  that  (he  is  chargeable,  only  by  another 
l¥o  traverfe  of  name.     Then  as  to  the  traverfe,  that  (he  did  not  adminifter 
matter  pot       as  executrix  before  the  letters  of  adminiftration  were  granted, 
allcdged.    R-    jt  wouid  be  to  traverfe  what  is  not  alledged  in  the  plaintiff's 
D°  ace.  Lutw.  declaration,  which  would  be  againft  a  rule  of  law  that  a  man 
93  7.15  6o*poft.  (hall  never  traverfe  that   which  the   plaintiff  has   not  al- 
438.  355«Do<aledged  in  his  declaration.     Then  Mr.  Dee  took  exception 
plac.  358.frmb.t0  ^  conciu(j0n  0f  the  plea,  that  it  was  not  in  abatement, 
coo    an    39.    g.f  Bartholomew  Shower  e  contra  cited  Placit  gen.  &Jpec.  tit. 
Abatement  20,  21.  and  argued,  that  if  it  had  been  only  petit 
judicium  ft  ad  billam  praediclam  ftc  ut  praefertur  format  am  re- 
-Conclofion  of  gjpondere  debet9  it  had  been  good  enough.     But  the  court  de- 
plea  to  the  ju-  nied  thofe  cafes,  and  faid,  that  in  this  prefent  cafe  it  is  a 
Tifdiaion  of  the  proper  COncluGon  to  the  jurifdi&ion,  which  is  fometimes 
2^'   ffa  '  Moji  curia  cognofcere  velit\  but  it  cannot  be  good  in  abate- 
so  Z>fw*r  or  //.  ment ;  and  therefore  judgment,  that  the  defendant  anfwer 
the  court  rvUi    over.   But  a  conclufion  in  abatement  ought  to  pray  judgment, 
*fdZ?alanee    1U0*  ^l*d  caJFetur*   The  fame  judgment  was  given  for  the  fame 
*      **       reafon  in  this  laft  point  this  term,  between  Nichols  and  Shepherd. 

Stedman  verf  Bates. 

S.  C.  Salk.  390.  5  Mod.  141.  Comb.  347.  Carth.  346.  xa  Mod.  86. 
Coparcener*      ^  EPLEVIN  for  the  taking  of  bricks,    &c.     The- 
snuft  join  in     J^  defendant  makes  conufance  as  bailiff  to  the  countefs 
Vide  poft.  7»6.  ™  Salijbury :  and  (hews,  that  John  Bennet  was  feifed  of  the 
J97. 2  Bl.  Com.  place  where,  toV.  in  fee ;  and  being  feifed,  demifed  to  John 
188.  Co.  Lit.    Griffith  for  180  years,  rendering  rent.    That  John  Bennet 
l66  *V69ib  ^     *  kv  which  the  revcrfion  defcended  to  the  countefs  of 
%.9po£  44a.     Salt/bury  and  her  fifter  Mrs.  Bennet,  daughters  and  heirs  of 
the  faid  John  Bennet.     And  as  bailiff  to  the  countefs  ho 
makes  conufance  for  rent- arr ear,  farY.     The  plaintiff  de- 
murs.   And  Hall  for  the  defendant  fays,  .that  although  the 
daughters*  were  one  heir  to  the4ather,  yet  they  have  feveral 
inheritances ;  and  therefore  it  is  not  absolutely  neceffary  fof* 
them  to  join  in  avowry.    And'  he  cited  a  cafe  in  point, 
Trin.  4  far  5  Will,  tf  Mar*  C.  B.  rot.  707.  Ofmer  vorjl 
(*)  See  tea      Sheafe.     But  bj'Roieby  juftice,  \a)   this  point  was  never 
J^utw.  iaii.    moved  in  that  cafe.     And  Littleton  himfelf  fays,  that  co- 
parceners ought  to  join  in  avowry.    And  therefore  judg- 
ment for  the  plaintiff. 

Memorandum,  Sir  John  Powell,  puifne  baron  of  the  -Ew- 
chequer%  was  removed  into  the  Common  Pleas  in  the  room 
of  Sir  Thomas  Rokeby,  removed  into  the  King's  Bench 
this  term ;  and  Sir  Littleton  Powis,  puifne  judge  of 
Chefter,  was  made  baron  of  the  Exchequer* 

Drags 
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Drage  verf.  Netter.     C.  B. 

CASE  npon  a  bill  of  exchange.    The  defendant  pleaded  *  J*^,™ 
a  releafe  after  the  bill  drawn,  and  before  the  accept-  OI1  a\iXv\% 
ance  by  the  defendant,  the  bill  being  drawn  by  J.  5.  upon  the  ri-hta.  R.  ace. 
defendant.     And  adjudged  no  plea,  for  this  releafe  was  before  5  C°- 7*>.  b. 
the  defendant  was  chargeable.     Ex  relatione  m'ri  Place.  Moore '469.  io. 

Mod.  87.  D. 
ace.  poft.  5,1 8.  and  vide  664  to  667/  Sec  alio  poll.  320. 

Rex  verf.  Kendal  and  Row.     B.  R. 

S.  C.  Salk.  347.  with  the  arguments  of  ccunfel  5  Mod.  78. 

UPON  a  habeas  corpus  directed  to  the  keeper  of  New-  A  frcretary  of 
gate  to  brmg  the  bodies  of  the  defendants  to  the  king's  ^foThi  IT" 
bench,  he  returned,  that  the  defendants  were  committed  to^gf^  \  c.' 
hbcuftodyby  warrant  of  Mr.  fecretary  Trumball  for  high  12  Mod.  8a. 
treafon,  in  aiding  and  aflifting  Sir  James  Montgomery  to  ef-  Comb.  343. 

cape,  who  was  committed  to  the  cuftody  of  a  meflenger  for  L  ^  59t 
f  \.  ? .         r  , .  ,  r        t**  5  Holt  144.  R. 

fuipicion  of  high  trealon,  CSV.  acc.  Carth  2^u 

Agr.  Str.  2.  3 
Vin.  JI5.  534.  2  Wilf.  1  jr.  D.  ace.  I.  Bac.  Abr.  378.  vide  2  Wild  275.  But  (^whether 
to  «  ireffenger,  except  until  examination,  or  to  convey  to  priibn.  S.  C.  12  Mod.  Holt  and 
>kino.  ubi  fupra. 

To  which  return  Mr.  ferjeant  Levinz,  Sir  Bartholomew  H*z*o1cttc» 
Sbnver,  IsV.  took  exceptions,   1.     That  a  fecretary  of  flate  turnsto  ahabt> 
cannot  commit.   1.      Becaufe  no  perfon  can  commit,  who"^„?t"uamftr 
cannot  adminifter  an   oath,  which  a   fecretary  cannot  do.  refcuint/  a  \r+n- 
2.  There  are  no  precedents  of  fuch  commitments.     3.  In  cr  committed 
the  parliament  in   1678,  it  was  looked  upon  as  an  illegal  t?a.nu'flcn.?It.r' 
pra&ifeof  Sir  Lionel  ";enhim9  and  a  great  Opprcflion  of  the  tc„ j°^e  ™om-' 
fnbje£t.     4.  I  Andirf.  207,  8.  that  perfons  committed  by  one  mitnunt  to  the 
of  the  privy  council  ou«;ht  not  to  be  difcharged,  is  an  ex-  nufiengcrwasto 
trajudicial  opinion,    and  therefore  not  to  be  regarded.     2.co?v<Tt°pr'fon 
It  is  fo  general,  that  perfons  committed  for  the  lea  ft  offence  jJfod.b&  ^P% 
by  any  of  the  privy  council  fhall  not  be  difchargeable,  which  ubi  fupra!* 
feems  to  be  a  breach   of  the  fundamentals  of  the  common  A  commitment 
lav,  which  fupport  the  liberty  of  the  fubjc»a.     Scd  non  alio-  j^^""?* 
catur.     For  by  Holt  chief  juftice,  this  point   was   looked  f^cdfy^hetJea- 
upon  to  be  fo  clear  law,  that  it  was  never  drawn  in  queflion  fon  for  which, 
in  his  memory,  but  once  by  Sir  Francis   IVwtLttgton  at  the  tlic  rrf:t°r  w*« 
bar.    And  1  AtiderJ.  297  is  go«d  authority,  for  it  was  refol-  ^"cTmb^  S" 
Ttfdat  the  meeting  of  the  judges*  for  afl'erting  the  liberty  ofsk-rii^nd 
the  fubjech      And   1   Leon.  71.  takes  a  diverfity  i  that  if  a  Holt  ubi  fupra 
man  be  committed  by  (a)  one  of  the  privy  council,  the  caufe  of  Clt  x  Bac- 
the  commitment  ought  to  be  ipecified ;  but  if  by  the  whole  that  h^w  *"* 
council,  it  is  not  neceflary  •,  which  was  then  looked  upon  as  ujuilty  of  the 
law,  though  it   is  now  altered  by  the  (b)  habeas  corpus  acX  ""tafon.  S.  c. 
And  at  common  law,  before  there  were  any  jullices  of  peace,  l%  Mod:  ubi 
there  were  commitments  ;  for  the  jullices  of  gaol  delivery  Halc-p ^c  « 
ought  to  impanel  a  grand  jury,  to  inquire  of  all  offences  ill  Ed.  p. 

*35-  338.  Q^ 
v  bethcr  the  refcuer  of  a  traitor  may  not  be  indicted  tho'  the  principal  dies  before  attaiude 
Q^ whether  the  refciw  of  a  traitor  is  treafon  or  felony. 

(«)  Vide  %  Wilf.  »90.  (1>)  31  Car.  2.  c.  2. 

Vol-  I.  F  committed 
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committed  by  thofe  in  gaol ;  therefore  there  muft  have  been 
a  commitment  precedent.     And  by  Roieby  juftice  commit- 
ment by  fecretaries  of  ftate  have  been  more  than  a  hundred 
Confcrvators  of  years  ago»      2  Leon.  175.  He  /yard's  cafe.     And  at  common 
the  peace  may   jaw  conferva  tors  of  the  peace  could  not  execute  their  office 
commit.  without  a  power  to  commit.     And  fecretaries  of  ftate  are  of 

f  the  fame  nature  as  confervators  of  the  peace  were.  And 
ftatTart  of°thc  no  Astute  g>vcs  power  to  juftices  of  peace  to  commit,  but 
fame  nature      it  is  incident  to  their  office. 

with  conferva* 

Tators  of  the  peace.    Sed  vide  n  St.  Tr.  317.  %  Will".  290.     Commitment  is  incident  t* 

the  office  of  a  juftice  of  peace. 

Then  the  defendant's  counfel  took  exception,  that  it  ap- 
peared upon  the  return  that  Sir  James  Montgomery  was  com- 
mitted to  a  meflenger,  which  is  an  illegal  commitment,  for 
(*)  5H.4.C    (a)  by  the  common  law  every  perfon  ought  to  be  committed  to 
io.fed  nunc  vide  tne  county  gaol,  Brit.  92.  Cuflom.  de  Normandy  71J.     b.  Hi/. 
f.  2.  *  ^  **     2S   Edw.  4.  pL  4.     Befides  that,  to  commit  a  man  to  a 
meflenger,  is  to  fine  him  before  convi&ion,  for  he  muft  pay 
2  Inft.  42, 43.  the  meflengcr's  fees.     And  it  is  only  an  invention  to  evade 
the  habeas  corpus  a£t.     And  if  the  commitment  of  Sir  James 
Montgomery  was  not  lawful,  then  it  was  no  crime  in  the  de- 
fendants to  help  him  to  efcape.     Sed  non   allocatur.     For 
though  generally  commitments  ought  to  be  to  the  common 
gaols,  yet  it  is  a  queftioh,  if  commitment  to  another  place 
than   the  common  gaol  will  make  the  commitment  void. 
Juftices  of  peace  ought  not  to  commit  to  the  New  Prifon  for 
Juftices  of        felonies,  fcfr .     However,  though  a  meflenger  is  not  a  gaoler, 
peace  ought  not  vet  per  curiam  a  man  may  betrommitted  to  a  meflenger  for 

to  commit  to      '     ,r  ...  '    „    ^  ..  .  ° 

New  Prifon  for  a  timc»  till  examination.  But  as  this  return  was,  the  court 
felonies.  Poft.  faid,  they  would  intend,  that  this  meflenger  was  only  ap- 
6?9*  pointed   to  convey  Sir  James  Montgomery  to  prifon ;  and 

therefore  Sir  James  Montgomery  was  well  committed  in  his 
cuftody.     And  by  Holt  chief  juftice  it  was  ruled  at  Norwich 
A  private  man  a(r;r      by  i&/*  chief  juftice,  that  if  a  juftice  of  peace  direQs 

may  execute  a  '      '  •      1  •      ..  i.  ^     - 

juftice  of  peace's a  warrant  to  any  particular  private  man,  he  may  execute  it- 
warrant.  and  take  the  party,  and  may  well  juftify  the  execution  in  an  ac- 

tion of  falfe  imprifonment.  And  Holt  chief  juftice  faid,  that 
Tower  of  Lon-  the  Tower  was  looked  upon  by  the  law,  and  was,  a  prifon 
d»n  is  a  prifon.  within  the  habeas  corpus  aft.     Gibbonfs  cafe. 

Then  the  defendants'  counfel  argued,  that  the  defendants 
could  never  be  attainted  in  this  cafe,  b*xaufe  Sir  James  Mont- 
gomery the  principal  was  dead  before  he  was  attainted.  Xo 
which  the  attorney  general  Sir  Thomas  Trevor  anfwered,  that 
this  was  treafon,  and  therefore  all  were  principals,  and  con- 
fequently  the  defendants  triable*  whether  Sir  James  Mont- 
gomery vr2$  attainted  or  not.  See  1  Hale  P.  C.  c.  22.  ift. 
Edit.  p.  237.  238. 

2.  The  defendants*  counftl  faid,  that  this  was  not  treafon 
fcut  fclonv.     Mr.  attorney  contra  cited  I  Hale  P*  C.  c.  22. 

ift. 
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ill.  Ed.  p.  234,  236,  237.    But  to  thefe  two  laft  exceptions 
the  court  gave  no  pofitive  opinion,     Ideo  quaere* 

Laftly,  The  defendants*  counfel  took  exception  to  the  re- 
turn, that  the  treafon  for  which  Sir  James' Montgomery  was 
committed,  was  not  fpecified  in  the  warrant  of  commitment. 
For  perhaps  Sir  James  Montgomery's  treafon  might  be  fuch, 
at  that  the  acceflary  to  it  fhould  not  be  guilty  of  high  trea- 
fon. And  if  a  man  receive  a  counterfeiter  of  the  great  feal, 
knowing  that  he  is  a  counterfeiter,  tsV.  it  is  not  treafon. 
12  Co.  81.  Receiving  of  a  coiner,  knowing  that  he  is 
fuch,  is  but  mifprifion  of  treafon.  But  Holt  chief  juftice 
bid  that  there  was  no  authority,  that  a  man  who  breaks 
prifon,  and  lets  out  a  coiner,  is  not  a  traitor.  But  he  and  Qv  whether  ^ 
all  the  court  were  of  opinion,  that  fuppofing  the  crime  to  be  ra  2l^f0^m" 
high  treafon,  two  things  fhould  have  been  fpecified  in  the 
warrant  of  commitment,  i.  For  what  treafon  Sir  James 
Montgomery  was  committed,  for  he  who  breaks  the  prifon  is 
guilty  of  the  specific  treafon.  2.  It  ought  to  have  been  aver- 
red, that  Sir  James  Montgomery  committed  the  fa£t,  becaufe 
the  breaking  of  the  prifon  is  affe&ed  with  the  fame  offence* 
And  therefore  for  this  defeft  the  prisoners  were  bailed. 
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Wentworth  verf.  comitcm  Stafford. 

„  ^  S.  C.  more  at  large,  j  Mod.  147. 

f  (^whether  tlic  OIR  William  Wentworth  recovered  judgment  for  3000/. 
J^™^toM  ^aIn(tthe  earl  of  Stafford  in  1676,  and  the  entry  of 
the  term  in  **  wa,s  ^a-  the  plaintiff  fhouM  recover  3000/.  ntcnon  [blank'] 
which  it  was  jpro  damnis%  CSV.  A  motion  was  made  for  liberty  to  amend, 
entered  by  fill-  anci  to  infer:  a  fum  certain  for  the  cofts  and  damages,  how- 
which  had  been <ver  ^ma^>  t0  perfe£l  the  judgment.  But  after  argument  at 
left  for  the  quan- the  bar  feveral  times  (by  HJt  chief  jufticc)  it  cannot  be 
tum  of  the  cofts.  granted,  becaufe  it  would  be  to  give  a  new  judgment,  and 
Vide  pod. ^iSa-befides,  (a)  the  motion  comes  too  late.  But  Rokeby  juftice 
j^g"^^' thought  that  it  might  be  amended,  becaufe  for  a  jufl.  debt. 
a7-j0[  *  Adjoumatur. 

(a)  Note  the  judgment  according  to  5  Mod.  147.  was  of  nineteen  yean  (landing. 

Ha  ins  verf.  Jeffell.  . 

*  S.  C.  Comb.  356.    5  Mod.  168.  Com.  j. 

Marriage  with  A  Ray- was  appointed  to  hear  counfel,  why  a  prohibition 
a  relation,  tho*  xx  should  not  be  granted  to  the  fpiritual  court  of  Worccf- 
illcjitimate,       ter,  to  [\aj  a  fuit  againft  Haws  for  marrying  with  the  baf- 

tTca^CecrL"tarddauehtcr  o{  hisflfter-     Aml  S,r  Bartholomew  Shower 
illegal.         '  "for  the  prohibition  argued,  that  it  was  not  prohibited  by  any 
law,  for  there  was  neither  affinity  nor  confanguinity,  for  a 
'/a*-  /*  *    (a)  D.  ace.  Co.  baftard  is  tnJHus  fitius.     Co.  Lit,  123.  a.  157.  a.  (a)  It  is  no 
a.klf$~m    L»ft.  ,23.  a.  &  eonfider.Uion  to  raiie  a  life/    41  Ed.  3.  19.  Old  BendL   102. 
i.nh.  Ed.  n.  2.  Dobbins  e  contra ,  that  the  original  is,  ad  proximam  fanguinis 
V  *  .  r*      non  accedat  \  that  the  Jews  made  no  difference,  as  to  mar- 
riage, between  baftards  and  others.     SM.  de  jure  Hebr.    It. 
5    cap.  i o.JlL  591.     Puffend.  li.6.  c.    I.  par.  32.      Zepper^ 
//.  4.  c.   19   p.  502.     It  feems  to  the  court  that  no  prohibi- 
tion fiiould  be  granted,  for  though  baftards  are  deprived   of 
privileges  by  particular  laws,  the  fame  reafon  prohibits  them 
from  marrying,  as  others.     And  it  has  been  always  held  ac- 
cordingly, efpecially  where  it  is  the  child  of  a  woman  rela- 
tion.    And  by  Sir  Bartholomew  Shower's  rule  Hams  might 

marry 
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marry  his  own  baftard,  which  doubtlefs  could  not  be  allow- 
ed.   Adjournatur. 
Memorandum,  Sir  William  Williams  end  Sir  William 
Whitlock  were  turned  out  from  being  King's  counfeL 

Bovey  vetf.  Cattleman. 

Indebitatus  ajfumpftt.     The  plaintiff  declares  that  there  was  £^£{£  * 
«*  an  agreement  between  the/lefendant  and  him,  that  if  the  for  a  wager, 
duke  of  Savoy  made  an  incurfion  into  Daupkine  within  fuch  Sec  ace.  i% 
a  time,  that  then  the  plaintiff  fhouIH  give  the  defendant  ioo/.  Mod-  7°,^mb# 
And  if  the  duke  did  not  make  the  incurfion   into  Davphine ^j5^  aCc.13 
within  the  time  limited,  that  then  the  defendant  fliould  pivesilk.  a>  12. 
to  the  plaintiff  ico/.    which   agreement  was  reduced  into  M°d-  81.  See 
writing  and    figned  by  l>oth    the    parties:    and  the  plain-  ;'lfo  " M?1' 
tiff  avers,  that  the  duke  of  Savoy  did  not  make  any  incurfion  XoU.  6  Mod. 
into  Dauphine  within  the  time  limited;  by   which    the  de-  12 8. Comb. 30a 
fendanr  became  indebted  to  the  plaintiff  in  100/.  and  being  3  Lev.  118. 
indebted  affumed  to  pay,  feV.     Upon  non  nffumpfit  pleaded,  B*  *ffu,nP(* 

i"\  e        1  1    •      -rr        *      i  **         »r      t  J      r         t  .     will  lie  on  the 

wdict  for  the  plaintiff.     And  now  Mr.   Northey  moved  in  mutual  prcrr.fet 
arreil  of  judgment,  that  there  was  not  any  consideration  to  ace.  Burr,  afcoa. 
raife  a  debt,  for  no  debt  can  arife  between   the  plaintiff  and  CowP-  x7-  37» 
defendant  upon  the  incurfion  of  the  duke.     For  it  is  but  a  *      iTcx" 
wager,  for  which  indebitatus  affumpfit  will  not  lie^  becaufe  Rep.  56.  port, 
there  wants  a  real  eonfideration.     But  for  mutual  promifes  1035. 6  Mod.    ' 
affumpjit  may  lie,  but  not  indebitatus  ajjutnpftt.     For  indebita-  "°- a- fcc      - 
tus  ojfttmpfit  will  lie  only  in  cafes  where  debt  will  lie    but  in    ou*'  *' 5t  * 
this  cafe  debt  cannot  lie.     Quod  fuii  concejfum  per  tot  am  cu- 
riam.   And  therefore  judgment  was  given,  quod  querens  nil 
capiat  per  bit/am . 

Fletcher  ver/l  Ingram.  ISS,;^',? 

J  &  Will.  3.  B.  R. 

*•  C.  5  Mod.  127.  Comb.  $$<).  Skinn.  655.     Pleadings  5  Mod.  114.  Lill-  Rot.  107. 
Ent.  369.  Vol.  3.  8 1. 

REplevin.    Jhe  defendant  faith,  that  the  place  where,  A  cuftom  for 
{SV.  is  in  Chenfon%  and  that  Cbenfon  is  parcel  of  the  ma-  the  homage  of 
nor  of  Chen/on,  of  which  manor  J.  5.  is  feifeel  in  fee  5  and  \oZLh\tilt* 
prefcribes  to  have  a  court-leet  of  all  the  inhabitants  within  year  generally 
thefaid  manor  \  that  there  is,  and  time  whereof,  istc.  hath  without  fpecify- 
been,  a  cuftom  within  the  faid  manor,  that  the  homage  of  .n*T$at  ycar' 
the leet  has  ufed  to  eleO.  a  conftable,  at  the  leet  held  within  Andtf  the 
the  month  of  St.  Michael \  out  of  the  inhabitants  of  the  ma-  cuftom  pre-  • 
nor,  to  be  conftable  of  (  benfin  for  one  year ;  that  the  perfon  k«bei  *at  the 
foeleaed  hath  ufed  to  take  an  oath   to  execute  the  faid  of- ^^^ 
fite  ♦,  or  in  cafe  of  failure,  that  the  Reward  of  the  court  ufed  oath  towecute 

the  office  it  is 
Fw,  thn  it  does  not  appoint  before  whom  the  oath  is  to  be  taken. — If  the  cuftom  impofes  a 
tuc  for  a  refufal  to  take  fuch  oath,  Juch  fine  cannot  be  diftrained  for  of  common  right.— 
?.  C.  Holt  187.  11  Mod.  87.  Scmb.  cont.  8  Rep.  38.  p.  41.  a. — In  avowry  for  fuch  fine 
the  avowant  muft  {hew  fpecially  that  the  plaintiff  had  notice  of  hio  eitclion.  S.  C.  Holt 
1*7-  12  Mod.  87.  I  Salk.  175.  D^acc.  a  Hawk.  c.  10.  f.  46.  lee  kilo  5  Mod.  96.  Al.  78. 

F  3  to 
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to  impofe  a  reafonablc  fine.  That  the  plaintiff  being  an  in- 
habitant within  the  manor  was  ele£led  by  the  homage  ac- 
cording to  the  cuftom,  to  be  conftable  for  one  year  then 
next  following,  wide  notitiam  habuit :  and  becaufe  the  plain- 
tiff refufed  to  take  the  oath,  the  Reward  impofed  40X.  fine 
upon  him  \  and  becaufe  the  fine  was  not  paid,  the  defendant 
makes  conufance  of  the  taking  of  the  cattle  as  a  diftrefs  in 
the  place  where,  feV.  as  bailiff  to  J.  &  The  plaintiff  de- 
murs. And  ferjeant  Wright  for  the  plaintiff  took  exception. 
1 .  That  the  cuftom  was  void  for  the  uncertainty,  for  it  is  not 
{hewn,  for  what  year  the  perfon  defied  ought  to  ferve,  for 
the  cuftom  is,  to  ferve  one  year  generally.  2.  Admit  that 
the  cuftom  is  good,  then  it  is  not  purfued ;  for  the  plaintiff 
was  defied  to  ferve  the  year  next  enfuing..  Sed  non  alloca- 
tur ;  for  by  the  court,  it  (hall  be  intended,  that  the  cuftom 
is,  to  ferve  the  year  next  enfuing.  And  Sir  Bartholomew 
Shower  cited  a  cafe  between  Titus  and  Perkins  fince  the  re- 
volution, 1  Lev.  255.  Skinn.  247.  Comb.  43.  Carth.  12.  3 
Mod.  132.  in  which  Holt  chief  juftice  held,  that  a  cuftom, 
that  a  copyholder  (hall  pay  the  profit  of  one  year  generally 
for  a  fine  for  admittance,  was  good,  without  Pledging  what 
year. 

The  fecond  exception  was  that  the  cuftom  is  void,  be- 
caufe it  is,  that  the  party  defied  fhould  take  an  oath,  to  ex- 
t  ecute  the  office,  fefr.    But  in  the  cuftom  no  perfon  is  named, 

who  ought  to  adminifter  the  oath  ;  and  it  is  not  in  the  power 
of  the  party  to  take  the  oath,  without  the  concurrence  of 
fame  perfon  to  adminifter  it.  And  in  8  Co.  38.  b.  Griefy's 
OTeomnwa  cafe^  jt  jg  pleaded,  that  the  perfon  ought  to  take  the  oath 
m!gc  at  thT  beforc  lhc  Reward  in  court.  Sed  non  allocatur.  For  by  the 
lect  elca*tlie  court,  of  common  right  the  homage  in  courts  leet  (hall  elcfl 
conftable. D. ace  the  conftable,  and  this  is  the  conftant  praflice  in  Middle/ex. 
1  Bl.  Com.  356.  Then  the  fteward  by  confequence  of  law  may  fet  a  fine  upon 
19a.1  T.3  Tone*  tnc  Partv  defied,  if  he  refufe  to  ferve,  though  no  cuftom  is 
in.  (a)  where  all  edged  for  the  fine.  But  this  fuppofes  the  party  prefent  m 
the  perfon  clcd- court.     When  he  is  not  prefent  in  court,  the  fteward  can- 

ftmflfhc  be  not  fct  a  **nc  :  but  his  refufal  ought  to  be  prefented  by  the 
prefent  in  court,  homage  at  the  next  court,  and  then  he  (hall  be  amerced. 
tlieftcwdrdmay  In  the  fame  manner  if  the  perfon  is  prefent  in  court,  the 
°-  £0lfim°i!*  ftewaK*  ex  dfc*0  mav  adminifter  the  oath;  but  if  the  court 
R^acc fSco^.**  ac,journed  before  the  oath  taken,  the  fteward  ought  to 
t>.  D.  ace  a  iflue  a  precept,  to  command  the  party,  to  take  the  oath  be- 
Hawk.  c.  10.  f.fore  the  juftices  of  peace.  For  though  juftices  of  peace  bad 
46.  If  he  be  their  beginning  within  time  of  memory,  yet  they  have  the 
beprefemedand  *ame  authority,  as  the  confervators  of  the  peace  had  at  com- 
amerccd.  D.  mon  law,  who  in  fuch  cafe  might  have  adminiftred  the  oath. 
ace.  2  Hawk.  c. 

10.  f.  46.  The  fteward  mav  adminifter  an  oath  to  th:  perfon  elected,  if  he  be  prefent.  If 
he  hr  not,  and  the  court  is  adjourned,  the  UTuc  a  precept,  to  command  him  to  fivcar  before 
the  jrftico  of  the  peace.  (6) 

(a)  LJut  in  default  of  th*.*  lect,  juftices  of  the  peace  may;  fee  a  Hawk.  c.  io.  f.  50.  I  Bac. 
,\bi.  1,^9. ami  1  .$  aiulxtCar.  2.c.  I2.f.  t.r.  fc«-  alfoSrr.  12IJ.  Firzjr.  19a.  1  Bii.nard.B-R.5i. 

•/•>•  lie  niav  be  l'\>\»ni  before  a  iin^ie  juiikc.  i\-  rftr.  114^.  D.acc-  '1.  Jones.  21a. 

The 
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The  third  exception  was,  that  the  defendant  fliould  hare 
allcdged  a  cuftom  for  the  taking  of  the  diflrefs.  Of  which 
opinion  was  the  whole  court. 

The  fourth  exception  was,  that  the  general  averment, 
that  the  plaintiff  indc  notitiam  habuit%  js  not  fufficient,  but  the 
plaintiff  ought  to  have  had  fpecial  notice,  and  this  ought  to 
ha?e  appeared  in  the  pleading.  Of  which  opinion  was  the 
whole  court  alfo.  And  for  thefe  two  laft  reafons  judgment 
was  given  for  the  plaintiff.     See  Winch*  Ent.  987. 

Walter  verf.  Stokoe. 

S.C.  5  Mod.  16. 69,  Carth.  367.  Comb.  354,  but  00  judgment,  Holt  54.     fon$  a^£ 

whom  ajudg- 

JUdgment  in  trefpafc  was  given  againft  five.     Four  bring  ment  h  given 
error,  and  adjudged  that  the  writ  was  not  good.     For.m.uft.ifl'vinj?» 
all  perfons  againft  whom  a  joint  judgment  is  given,  ought  ^c^^hcre^n 
join  in  a  writ  of  error:  but  it  appears  here  upon  the  face  of  the  (,)  a.  ace. 
writ,  that  there  was  another  perfon,  againft  whom  the  judg-  Carth.  7.  Str. 
ment  was  given,  who  has  not  joined  in  the  writ  of  error,  and  a3  Ji  606.  poft. 
it  is  not  alledged  that  he  is  dead,  and  therefore  the  writ  is  bad.  J^J*|  ]£*£" 
2.  It  was  adjudged,  that  although  the  curfitor  had  right  in-  i79%.  d.  ace. 
ftraftions,  yet  this  writ  of  error  is  not  amendable  by  common  Yehr.  009.  Set 
law,  nor  by  any  of  the  ftatutes.    For  (b)  all  amendments  ^P0?*  *44* 
are  granted  for  the  fupport  of  judgments,  but  the  principal  roriTamend-" 
deflgn  of  a  writ  'of  error  is  to  reverfe  them.     3.  It  was  ad-able.    Scd 
judged,    that   if  the   writ  of  error  had  been  amendable,  *""*  vide  $  G. 
yet  the  plaintiff  in  error  fliould  not  be  obliged  to  amend  |"Cg15"£x' 
his  writ  at  the  defendant's  motion  (for  in  this  cafe  Mr.  42'5t  j£  X^JJ[ 
Nortbey  for  the  defendant  in  error  moved  that  the  plaintiffTho'thein-  .* 
ihould  amend  his  writ)  for  a  man  cannot  oblige  another  to  ftruAiom  to  the 
fue  a  writ,  in  other  manner  than  he  himfelf  intends.     And  ™^f*or  wcrc 
Holt  chief  juftice  faid,  that  the  defendant  in  error  is  fcarce  At  lcaftnotat 
party  in  court ;  for  (c)  if  he  dies  after  in  nullo  eft  erratum  the  inftance  of 
pleaded,  the  court  fliall  proceed  j  but  if  the  plaintiff  dies,  it  *«  defendant 
isotherwife.  .See  1  Ventr.  34.     And  for  thefe  reafons  the m  ^r;  ^ldd 
writ  of  error  was  qua (hed.     Sec  I  Rol.  Abr.  747.  pL  4.       c  x." 

(a)  Or  if  any  of  them  refute,  he  or  they  ihould  be  fummoned  and  fcrved.  Vide  Carth.  S. 
Ydr.  4, 
<*)  D.  arc.  I.  Leon.  134. 
(0  ft.  ace  poit  1295. 
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Dominus  Gerrard  verf.  Dominam  Gerrard.  *f* 
Error  C.  B. 

S.  C.  Salk.  253.    Skinn.  592.     Holt  260.     Comb.  352.    5  Mod.  64.  Plead- 
ings.   Lev.  Em.  76.  &  vol.  3V  229. 

A  woman  (hall  Tpv  OWER.  As  to  part  the  tenant  confeffes  the  aft  ion, 
have  dower  of  |  ^y  ancj  judgment  is  given  in  C.  JK.  for  the  demandant,  and 
faazTof  a  titu-"  "ufcriconM*  entered  againft  the  tenant.  And  as  to  the  re- 
lar  barony,  s.  fidue,  the  tenant  pleads,  that  Sir  Thomas  Gerrard  was  feized 
C.  12  Mod.  84.  of  the  mefluage  now  in  demand  called  Bromley,  in  his  de- 
in  c.  B.  3  Lev.  mcfnc  as  0f  fce<  And  being  fo  feized,  king  James  the  firft, 
Lht".  31.  b.°  13  ^y  h>s  letters  patent  under  the  great  feal  of  England,  created 
Ed.  n.  b.  the  faid  Sir  Thomas  Gerrard  baron  of  Bromley ;  and  fo  the 

Where  there     me  (Til  age  in  demand  became  caput  baroniae  \  and  he  prays 
"ud^cnu1*1     judgment,  if  ^c  demandant  ought  to  be  endowed  there- 
a£:imil  a  de-     °^     The  demr.ndant  demurred  :  and  judgment  was  given 
fendantonone  for  her  in  C.  B.  and  another  mifericordia  entered  againft  the 
writ,  he  fhall  be  tenant ;  who  now  brings  error,  and  afligns  for  error.    1 .  That 
S^SlTTi"  ^e  demandant  ought  not  to  have  dower  of  this  mefluage, 
Senv*.  com.       being  caput  baromae.     2.  That  there  ought  not  to  be  two  mift- 
%  Co.  61.  a.      ricordia's  againft  the  tenant.     And  Sir  Bartholomew  Shower 
and  Mr.  Acherley  argued,  as  to  the  firft  point,  that  it  would 
tend  to  the  diftiortour  of  the  dignity,  to  have  the  capital  mef- 
fmore  divided  and  difmembrcd  ;  but  it  would  be  more  for  the 
hdnour  of  the  realm,  that  it  be-kept  intire.     And  for  autho- 
rity cited  Co.  Lit.  31.  b.  Fitzh,  Dower ,   180.     Bratl.  li.  2. 
93.  b.  Pa/.  4  Hen.  3.  rot.  7.     But  ferjeant  Wright  and  Mr. 
Northey  contra  \  of  which  opinion  was  the  whole  court.    For 
thefe   authorities  muft   be  intended  of   feodal  baronies,  of 
which  there  are  none  at  this«day,  except  Arundel.     And  this 
Feud;d baroniw  privilege  was  allowed  to  them,  becaufe  they  ought  upon  ne- 
what.  'ceffity  to  defend  the  realm,  to  which  they  were  bouniby  te- 

nure :  For  the  king  at  the  creation  of  the  barony,  gavtf  to  rhe 
baron  lands  and  rents,  to  hold  of  him  by  the  defence  of  the 
realm.  But  then  this  cannot  be  a  feodal  barony,  for  it  was 
in  the  feifin  of  the  Gcrrards  before,  and  therefore  was  not 
given  to  the  Gerrards  by  the  king,  at  the  creation  of  the 
baronv,  to  bold  of  him.  And  Roleby  juftice  faid,  that  this 
was  tne  reafon  of  the  judgment  in  the  common  pleas.  As 
to  the  fecond  point,  the  counfel  for  the  plaintiff  in  error 
fa  id,  that  it  is  a  rule  in  law,  quod  nemo  bis  punk  ur  pro  utu>  de- 
bet')', but  if  two  amerciaments  be  allowed  here,  this  rule 
will  be  broken.  And  for  authority  they  relied  on  5 
Cj.  58.  b  Soec::*s  cafe,  whicTi  has  not  been  yet 
denied.  2  Boih.  cf  judgments  102.  Serjeant  It  tight  and 
Mr.  Northey  contra,  that  there  were  two  offences,  and 
therefore  there  ou^Iit  to  be  two  amercements;  for  the 
tenant  has  delayed  the  demandant  two  feveral  times,  and 
then      there     being    two     feveral    judgments,     he     muft 

be 
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be  twice  amerced.     2  Leon.   185.  pi.  231.     1    Roll.  Abr. 

218.  />/.  2-  Barry*  cafe.    Fitzh.  Judgment  32.    Rajl.  Entr. 

19.    C0.  Entr.  169.  £-     And  Specofs  cafe  is  not  againft  it, 

becaufe  the  fecond  judgment  there  was  erjroneous,  for  there 

was  no  delay  there  in  the- defendant.     And  Broohy  Amerce- 

nunt  16,    17,  56,  infinuates,    that  where  there  is  a  final 

judgment  given,    there  mull  be  a  mifericordia.     And  then 

when  there  is  a  new  delay,  and  a  new  judgment,  there  mud 

be  another  mifericordia.     And  per  curiamy  the  queftion  will 

only  be,  whether  a  man  can  be  twice  amerced  upon  one 

writ?  And  adjudged  that  he  may  in  this  cafe.     For  when     - 

the  tenant  confefies  part,  judgment  mud  be  entered  againft 

him,  which  is  a  final  judgment;  then  (a)  there  muft  be  aif  ^^c^t 

amercement,  or  it  will  be  error  5  then  at  prefent  it  is  a  quef-  c.  8.  f.  1  &  4  * 

tion,  whether  the  laft  judgment  (hall  be  for  or  againft  the  Ann.  c.  1 6.1.  a. 

demandant  ?  But  in  the  mean  while  the  demand  int  is  de- 

layed;  therefore  when  judgment  is  afterwards  given  for  the  ^  fcveraUmer- 

demandant,  there  muft  be  a  new  amercement ;  but  where  ciaments  on  an 

one  judgment  depends  upon  the  other,  and  is  but  an  inter-  interlocutory 

locutory  judgment,  the  law  is  otherwife.     And  judgment,  *ndafinaliad£- 

for  thefe  reafons,  was  affirmed  by  the  whole  court.  mcn  * 

Chamberlain  verf.  Hewitfon.  Inrt?maU5dc. 

THE  plaintiff*  Chamberlain  moved  for  a  prohibition  to  termine  mattera 
the  fpiritual  court,  upon  a  fuggeftion,  that  th6  defen-  of  temporal  cog- 
dant  Hewitfon  preferred  articles  in  the  fpiritual  court  againft  nizaBCC  yhich 
her  for  incontinency  with  the  bufband  of  Hewitfon ,  and  ob-  ^iiy6  before" 
tained  fentence  againft  her.     Upo'n  which  Mrs.  Chamberlain  them.    R.  ace. 
appealed  to  the  court  of  delegates,  who  -confirmed  the  fori-  *  Lev.  64.  D. 
mer  fentence,  and  made  a  decree,  that  the  plaintiff  (hould  **£  ^d  K'£™t 
do  penance,  and  pay  cofts  to  Mrs.  Hewitfon.     Afterwardsacc.^  Bl.  Com! 
the  general  pardon  iflued,  by  which  the  penance?  was  par-  11  a.  Salk.  547. 
doned.     And  now   the  defendant  Hewitfon  libelled  in  the  In  fuch  deter- 
fpiritua!  court  for  the  cofts  5  where  the  plaintiff  Mrs.  Cham-  minatjon  how- 
btrlain  pkadid  the  releafe  of  the  bufband  of  Mrs.  Hewitfon,  ob^vcthe^uki 
(a)  which  the  fpiritual  court  difallowed ;  and  therefore  (he  0f  the  common 
prayed  to  have  a  prohibition  granted.     And  ferjeant  Wright  law.  R.  ace 
for  the  defendant  argued  againft  the  prohibition,  that  **/?£  Eliz'  666* 
vgnitio  principalis )  ibi  debet  ejfe  cognitio  acceflbrii.     To  prove  Mod/ 283.  D. 
which  rule,  and  apply  it  to  the  prefent  cale,  he  cited  Telv.  ace.  poft.  222. 
172.  Stat  hey  verf.  Barton  &  Gore.  March  73.  pi.  112.   Cro.  3  Bl.Com.  ua. 
Jac.  26+  12  Co.  65.  Robert's  cafe.  A  feoffment  was  tned^00^2^ 
in  the  fpiritual  court  in  a  cafe  between  Tutter  and  Whijkins.  femb.  aCC.  Cro. 
2.  He  argued,  that  it  were  in  vain  for  any  wife  to  com-FJie.  466. 
mence  a  fuit  againft  the  adulterefs,  if  the  releafe  (hould  be  If  a  feme  co- 
illuwcd  to  bar  her  of  her  cofts,  which  are  merely  the  charges  vertl"ucs another 
of  the  fuit,  by  which  (lie  has  brought  the  criminal  to  con- ^lt^"nc°    ^ 
dign  punifhment;  thefeforc  thefe  cofts  ought  *not  to  be  re- herhu(band,and 

obtains  a  decree 
with  cofls,  the  hriband  may  releaf:  them.  S.  C.  I  Salk.  1 15.  5  Mod.  69.  Holt  99.  12  Mod.  89. 
\A.  aKolL  Abr.  402.  pi.  3. 

•»  Net:  in  Salk.  115.  5  Mod.' 69.  3c  Holt  99,  the  plaintiff  is  Gated  to  havs  moYed  fcr  a 
pf oiitwii  «a  immediately  upon  pleading  the  rclc  ife. 

leafeahlc 
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leafeable  by  the  hufband,  no  more  than  the  cafe  of  Motamf 
1  Roll.  Rep.     426.     2  RoL  Abr.  298.  pi.  1.  300.  pL    10. 
Againft  which  it  was  argued  for  the  plaintiff  by  Sir  Bar- 
tholomew Shower %  that  the  prohibition  ought  to  be  granted; 
and  of  that  opinion  was  the  whole  court.     And  refolved, 
>     1.  That  the  jurifdiftion  of  the  ecclefiaftical  court  (hall  ex- 
tend to  the  determination  of  the  validity  of  letters  patent, 
feoffments,  releafes,  &c.  which  come  in  queftion  there,  in 
matter  properly   within   the  ecclefiaftical  conufancc,  pro- 
vided that  in  the  determination  of  fuch  collateral  matters, 
they  do  not  deviate  from  the  rules  of  the  common  law ;  for 
If  coils  arc  given  jf  tncv  do  fof  a  prohibition  (hall  be  granted.     2.  It  was  re- 
S^foirTnial"1    ^°'ve^i  t*lat  *£  afeme  covert  fue  another  in  the  fpiritual  court 
court,  and  the  for  incontinency  with  her  hufband,  and  recover  coils,  if  the 
no(banddies,the  hufband  releafe  them,  the  wife  is  barred.     For  fince  the 
cofts  AaU  go  to  nufband  is  liable  to  the  charges  of  the  fuit  expended  by  the 
tcAhe  rewrefen-  w^c»  he  *a^  ^ave  tnc  co^s  *n  r ecompence \  befides  thac, 
tativcof  thehaf-  the  wife  cannot  have  a  chattel  intereft  exclufive  of  the  huf- 
band.—if  the    band.    But  if  the  hufband  dies,  the  wife  fhall  have  them, 
^^^rc  becaufe  they  were  a  chops  in  aBion%  and  they  fliall  not  go  tp 
ed imaJkcT' t*ic  executors  of  the  hufband.    But  if  the  hufband  and  wife 
thoro,  and  the   are  divorced  a  men/a  tt  thoro,  and  the  wife  has  alimony  al- 
wife  ha*  alimo-  lowed  her,  and  fhe  fues  for  defamation  or  other  injury,  and 
^c*"cdc?^8  recovers  cofts,  the  hufband  releafes  them,  yet  the  wife  (hall 
fpiritual  court    recover  them ;  becaufe  they  come  inftead  of  that  which  fhe 
with  cofts  for    has  expended  out  of  Jier  alimony,   which  was  a  feparate 
dt^m5!ioij  &c'  maintenance,  and  not  in  the  power  of  the  hufband.    And 
not  «kafe  Se°"  thi*  |s  thc  rcrfon  of  Mtawt*  Cafe.      2  RoL  Abr.  300.  pL  io. 
cofts.  But  if  the  wife  has  a  legacy  left  her,  the  hufband  may  re- 

But  after  fuch    lcafe  it.     2  RoL  Abr.  301.//.  ii.    In  the  principal  cafe  a 
SbMo  *the    Prohibition  was  granted. 

hufband  may  re- 
leafe a  legacy 
left  the  wile.  D.  ace.  p.  Cur.  Cro.  Elfz.  90S. 
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Sir  George  Treby  Cbiefjuflice."\ 
Sir  Edward  Nevill  (  **  *. 

Sir  John  Powell  >J  J  "U 

Sir  John  Powell  tf  Gloucefter  J 

Lawton  verf.  Ward,  -j- 

Pleadings.    Lutw.  in.  vol.  3.  8j.  Under  a rigfct of 

.      way  o¥cr  a  clofe 

ACTION   upon  the  cafe  for  fpoiling  Vis  way  with  to  a  particular 
carts  and  carriages.    The, plaintiff  declares,  thai  he  place,  a  man 
was  feifed  of  a  clofe  called  L.  and  of  another  clofe  called  gJ^fflC 
B.  contiguously  adjoining,  and  that  he  and  all  thofe,  &c.  ^^  s<  c. 
time  whereof,  EsV.  had  a  cart  way  from  the  high  road  be- Lut^.  114.  See 
tween  F.  and  W.  to  Z.  tartquam  ad  tenement.  fpeBantem,  1  R°D-  Abr- 
and  that  the  defendant  rwui  carucis  et  carriagiis  fuis  had  made  xhercfore'i/m 
the  way  fo  founderous,  tfr.  ad  damnum  >  &c.   The  defendant  defendant  juitf- 
pleads,  that  W.  W.  was  feifed  in  fee  of  a  clofe  called  C.  and  fiespaffing along 
that  he  and  all  thofe,  Wr.  time  whereof,  &c  had  a  Mjay  in  jjjg^  ^ 
the  fame  way  to  his  clofe  of  G.  and  the  defendant  drove  the  ^L*^  "clofc 
cans,  tfr.  as  fervant  to  W.  to  the  clofe  called  C.  £sV.     The  called  A.  the 
plaintiff  replies,  and  confefies  the  prescription  of  the  defen-P1^"^"1^'©- 
<lant,fcrf.  but  fays,  that  he  drove  the  carts  to  C.  and  ^^tl^A^Tc. 
farther  to  Z).  fate.     The  defendant  rejoins,  that  forafmuch  Lutw.  114.   In 
as  the  plaintiff  has  confeffed,  that  the  way  did  not  belong  an  a&ion  for 
only  10  him,  but  alfo  to  W.  his  matter,  he  might  ufe  it  asfP2ilin£  plaifl- 
hc  pleafcd,  Vc.    The  plaintiff  demurs.     And  adjudged  for ^J^imL 
him  by  the  whole  court*     And  refolved,  1.  That  the  de-Hag^  rhe de- 
fendant has  not  purfued  his  prescription  ;  for  the  prefcription  fendant  mayjuf- 
is  to  go  to  C.  then  when  he  goes  to  C.  and  farther  to  D.  he  *jfy  going  along 
bas  not  authority  to  do  it.     And  Powell  jufiice,  junior  faid,  th*  ^^  ^ 
that  the  difference  is,  (a)  where  he  goes  farther  to  a  mill  or  a  third  perfon, 
a  bridge,  there  it  may  be  good  5  but  when  he  goes  to  his  having  a  right 
own  clofe  it  is  not  good,  for  by  the  lame  reafon,  if  the  de-^S*  a^J^ 
fendant  purchafes  a  tboufand  clofes,  he  may  go  to  them  all,  ^14.         "  W" 

Amanmaypre- 
fcribe  for  a  way  in  himfclf  and  all  thofe  vhofe  dlate  he  has,  without  (hewing  that  the 
way  i»  appurtenant  to  his  eftate.  And  if  he  ft  ares  that  he  was  feifed  of  two  clofes,  and 
that  he  and  all  thofe  &c.  had  a  right  of  way, "  tewnnam  ad  tettfmer.taf^ClaiUcm,^  the  court  will 
rejed  the  words  *'  tanqmm  aJtc4eme.aaJf?&a;:U**"  as  furplufage. 

(*)  ^.  Whether  this  djflin&ion  is  well  (bunded :  the  true  point  to  be  confidered  upon  fuch 
a  cade  (honkl  feem  to  be,  quo  amimo  the  party  went  to  the  clofe ;  whether  realty  and  Uaajdt  IA 
fe  bafioeis  there,  or  nwrely  in  bis  way  to  fome  more  diftant  place. 

which 
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which  would  be  very  prejudicial  to  the  plaintiff.     And  for 

authorities  they  relied  upon  i  RolPs  Abr.  39  r  pL  3.    1  Mod. 

190.  2.  Refolved,  that  the  replication  is  no  departure  from  the 

(*)  In  cafc  as    declaration,  but  fortifies  it;  and  the  pjaintiff  (a)  in  an  action 

anions  the*  **  uPon  tne  ca^e  (notwithftanding  that  it  is  fuppofed,  that  he 

pLintiflfmayaid  fets  forth  his  whole  cafe  in  his  declaration)  may  aid  himfelf 

hintfelf  by  a  rc- by  a  replication,  as  well  as  in  any  other  aclions.     For  the 

plication,  ace.    plaintiff  cannot  divine,  that  the  defendant  will  prefcribe  for 

the  fame  way.    And  Powell  junior  juftice  compared  it  to  the 

cafe,  where  the  plaintiff  brings. trefpafs  for  a  horfe,  the  de- 

(6)  Toaplcajuf-  fendant  claims  it  as  a  dray,  (b)  the  plaintiff  may  well  reply, 

tifying  the  tak-  tnat  t|ie  defendant  rode  or  wrought  the  horfe ;  and  this  for-  , 

a*™  eftray^e  tifies  the  declaration,  for  by  this  the  defendant  abufed  his 

plaintiff  may     right,  snd  is  thereby  become  a  trefpaffer  ab  initio.     Telv.  96- 

rcply  that  the    Bagfi.ww  verf :  Gaivard.     Cro.  jfac.  147.     3.  Refolved,  that 

defendant         the  plea  is  good  enough,  notwithftanding  that  the  plaintiff 

horic.6  R.Cacc.  charges  the  defendant  with  fpoiling  the  way  with  carucii,  i*fc. 

1  Term  Rep.   '  fuh%  and  the  defendant  juftifies  as  fervant  with  the  carucis, 

12.    See  alfo     J5V.  of  his  mader,  becaufe  the  defendant  had  a  property  in 

SaU^  20'        them  by  the  poffeffion.     4.  Refolved,  that  tbe  prefcription, 

Wilf.  318.        as  tnc  plaintiff  has  laid  it,  is  good  ;  for  though  he  fays,  that 

he  was  feifed  of  two  clofes  contiguoufly  adjoining,  and  then 

lays  the  prefcription  for  the  way  to  one  of  them,  tanquam  ad 

tenement.  fpeBantem^  and  has  not  fhewn,  that  he  was  feifed  of 

any  tenement  before;  the  court  faid,  that  they  would  rejeft 

tanquam  ad  tenement,  fpeSanUm   as   furplufage.      And    in 

"llqjtail  it  is  often  omitted.     Raft.  Ent.  618. 

Tnkely  verf.  Hawkins. 
^ manoT^a  °f  T  N  cjcftment  upon  motion  for  a  new  trial,  refolved,  that  a 
taSftwfiu?*7    I  ftcward  of  a  manor  may  tike  a  furrender  of  a  copyhold, 
render  of  a  eo-  out  of  the  manor;  but  cannot  admit  out  of  the  manor;  and 
pyhold  out  of  that  a  cuft0m,  that  the  Reward  fhall  not  take  furrenders  out 

tt™4k*'iu.°f  thc  manor'  h  a  void  cuftom- 

D.  ace.  1  Roll.  4 

Abr.  500. 1.  42.  4  Co.  30. b.  Co.  Litt.  58.  a.  13  Ed.  n.  4.  And  fee  1  Leon.  227.  And  a  cuftom  to 
the  contrary  is  void.  But  he  cannot  admit  out  of  the  manor.  S«mb.  ace.  4  Co.  26.  b. — Vide 
4  Co.  27.  a.  Co.  Litt.  58.  a.     Do.  Car  267. 

Kempfter  roerf.  Deacon. 

In  trefpafs  f™«  >T*RESP  ASS  for  a  clofe  broken,  £pV.  Upon  not 
tiaufum frc&tX  £  guilty  pleaded,  the  niftprius  roll  was  carried  to  the 
itaPP?ar*°nthc  aflifes  to  be  tried,  and  there  by  confent  of  the  parties  the  jury 
▼^w  has  bee^  had  the  view,  and  the  trial  was  put  off  to  the  next  aflifes,  and 
taken  by  con-  then  the  iflue  was  tried,  and  a  verdict  for  the  plaintiff  and 
f^nt  of  the  par-  x  ~s%  damages.  And  thc  queflion  was  in  C.  B.  whether  the 
dam^-s  are  plaintiff  mould  have  more  cods  than  damages,  for  the  judge 
unde^os**     had  made  no  certificate  that  the  title  came  in  queflion.    And 

the  judge  makes  ,,,,., 

no  certificate,  the  plaintiff  fhall  have  full  cofti.— A  v:ew  cannot  be  panted  unLf*  the  t  tie  come. 

in  queflion.     ?.  C.  Salk.  665.  * 

refolved 
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refolved  per  curiam,  the  plaintiff  {hall  have  full  cofts,  for  it 
appears  upon  the  record,  that  the  view  was  granted,  but  the 
view  cannot  be  granted,  unlefs  where  the  title  comes  in 
qoeftion.  And  therefore  the  granting  of  the  view  amounts 
to  a  certificate,  that  the  title  came  in  qucftion.  And  by  all 
the  protbonotaries,  it  is  always  the  pra£Hce,  to  give  full 
cofts  where  the  view  is  granted, 

Dalftoh  verf.  Reeve, 

C)venant  upon  indenture,   for  non-payment  of  rent. Tn  covenant  lor 
The  plaintiff  declares,  that  he  was  feifed  of  tithes,  and^^^jjj^ 
by  indenture  demifed  them  to  the  defendant,  rendering  rent,  cviaioiTis  a**' 
and  the  defendant  covenanted  to  pay  it,  and  he  afligned  his  good  pica. 
'  breach  in  non-payment  of  fo  much.     And  the  defendant 
pleaded  eviction.     The  plaintiff  demurred.     And  judgment 
was  given  for  the  defendant*,  becaufe  it  is  a  rent,  and  the 
evi&ion  is  a  fufpenfion  of  it,  and  therefore  a  good  plea.    Ex 
relatione  m'ri  Mather. 

Chance  v'erf.  Adams.    '■**-  **."*"•*?' 

Mifrecitalofthc 

DEBT  for  200/.  The  plaintiff  declares,  that  whereas  utlc  of  a  public 
by  an  aft  for  granting  feveral  rates  upon  tonnage  of  a<a»  t"10'  ^c        y 
ftips  and  veffch  it  is  cnatfed,  that  if  any  guager  guagc  any  S^  t£  'ST/^ 
Vat,  fsV.  of  beer,  ale,  faV.  and  do  not  leave  a  true  note  in  words  contra       *d  66 
writing  of  the  laft   guages   taken,  with  the  brewer,   k^c.fwmamMuti 
containing  the  true  quantity  and  quality  of  the  liquors  guag-  n.ot  fau1, ■  ?•  C" 
ed,  he  (hall  forfeit  5/.  for  every  offence  i  then  the  plaintiff  ^  pi.  17!"" 
fhcws,that  the  defendant  was  a  guager,  and  that  the  7  AW.  Vide  6  Mod. 
5  WUL  £sf  Mar.  he  guaged  divers  veffels  of  the  plaintiff  of  °*.  SaJk.  609. 
excifeable  liquors,  &c.  and  did  not  leave  a  note  in  writing,  ya*'  ^l' 
&V.  and  that  diver/is  temporibus  after  the  7th  of  Nov.  and  be-  in" debt  upon  a 
fore  the  bringing  of  the  a£tion,  he  guaged  feveral  veffds  of  penal  ftatute  the 
the  plaintiff  and  five  other  perfons,   of  excifeable  liquors,  pl^tiff  muft 
and  did  not  leave  a  note  in  writing,  l&c.  c°nirafirmamJla-^£^fcnc* 
tuti,  uttde  afiio  accrevit  to  the  plaintiff  to  demand  200/.  theD.  ace.  po{L 
forfeitures  amounting  tofo  much  at  five  pounds  a  time.   The  479- 
defendant  demurred.     And  it  was  objected  on  the  part  oflil  ^l 
the  defendant,  that  the  plaintiff  has  miftaken  the  a£l,  for  the*^1"    for  Mt 
ad  is  for  tonnage  fillips,  but  the  plaintiff  has  declared  upon  leaving  notes  of 
the  aft,  which  was  to  grant  feveral  rates  for  tonnage  andh™g"*&h  tnc 
Ihips,  but  there  is  nofuch  aft;  then  the  plaintiff  reftraining}?Iai?;iff  ~uft 

1 .  r/if  1  /  ,1         •         i  1  r     1   fpecify  the 

bimteir  by  a  contra  jormam  /fatutt9  when  there  is  no  iuch  1^9  0r  HqUors 
aft,  the  declaration  is  ill.    Hutt.  $6.     Parker's  cafe.    Sed guaged. 
mn  allocatur.     For  the  title  of  the  a&  is  no  part  of  the  aft,  whcre  thc 
ami  therefore  it  is  but  furplufage,  and  mifrecital  lhall  not^^'7 
vitiate.     Hardr.  324.  in  the  cafe  of  the  Attorney  general  a&ion  U  given 

to  the  informer 
he  u  not  bound  to  bring  fuel)  action  within  a  year  after  thc  caufc  of  a&ion  accrued.* 
(*)  4  &  5  W.  &  M.  c.  30.  f.  49. 

verf. 
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terf.  Hutchinfon  £ff  Pococt,  by  Hale  chief  baron.  And  Pvw~ 
ell  fenior  juftice  faid,  that  it  was  fo  adjudged  in  the  houfe  of 
peers  between  Dartvyn  and  the  earl  of  Monmouth.  And  by 
Treby  chief  juftice  the  title  of  the,  aft  is  but  a  new  ufagc, 
?nd  oegun  about  u  Hen.  7.  but  .the  mifrecital  of  the  pur- 
view or  enabling  part  always  vitiates. 

The  fecond  exception  was,  that  the  plaintiff  ought  to  have 
faid,  poJlea%  viz.  fuch  a  day  the  defendant  guaged,  feV.  and 
ought  not  to  have  faid  fo  generally,  diverfts  temporibus,  &e. 
And  of  this  opinion  was  the  whole  court.  For  the  proof  is 
incumbent  upon  the  defendant,  that  he  has  left  a  note,  fcfr. 
But  it  is  impofGblc  for  him  to  provide  witnefles  toanfwer  the 
plaintiff's  charge,  if  he  does  not  know  at  what  days  the 
plaintiff  will  charge  him.  See  2  Roil.  Abr.  81.  Jjhtoris 
cafe,  pL  15. 

The  third  exception  was,  that  he  has  faid  divers  excifeable 
liquors,  which  is  too  general,  for  he  fliould  have  fpecifieel 
what  liquors,  tp  the  end  that  the  court  might  have  judged, 
whether  they  were  excifeable  or  not ;  of  which  opinion  the 
whole  court  was,  and  therefore  judgment  was  given  for  the 
defendant. 

Another  exception  was  taken,  that  it  appears  upon  the 

*  plaintiffs  declaration,  that  he  has  miftaken  his  time;  for  it 

appears,  that  a  year  was  expired  after  the  fa£t  committed, 

before  the  bringing  of  this  action ;  and  therefore  it  is  barred 

by  31  £//z.  cap.  5.      But  as  to  that  Nevill  and  Powell 

See  the  report  fenior,    j  uft ices,  relied  upon  a  cafe  between  Culliford  and 

BR^toT    Blandford adjudged  fincc  the  revolution;  where  an  adion 

33a.  Comb.      9U*  tam>  &c"  by  hill  was  brought  in  B.  R.  for  having  made  a 

194.  sfao.  353.  falfe  return  of  a  burgefs  to  ferve  in  parliament;  the  falfe  re* 

xi  Mod.  %-j.    tUrn  was  laid  to  be  in  March  1689,  and  the  bill  was  filed 

Wheri  the*cafe  Urm  ^afc^a  l^9°%  f°  that  lt  appeared  upon  the  record,  that 

howcrcrwent   more  than  a  year  waselapfed;  and  upon  error  brought  in 

offuponanother  the  exchequer  chamber  it  was  refolved  by  the  majority  of  the 

poi«t.    *  judges  then  prefent  there,  that  where  the  informer  ought  to 

nave  the  whole  penalty,  the  (Unite  of  31  Eliz.  does  not 

extend  to  it,  becaufe  it  is  not  within  the  words  of  the  ad, 

and  penal  a£ts  are  not  extendible  by  equity.     But  Treby 

chief  juftice,  and  Potuell  junior  juftice,  were  of  opinion 

contrary  to  that  judgment;  for  if  the  informer  (hould  be 

bound,  when  the  queen  was  joined  with  him,  much  more 

fhould  he  be  bound  when  he  fued  by  himfelf. 

•  Note,  Treby  chief juflice%  Rokeby  juftice  of  C  B.  and  Pow- 

ell, bar.  held,  that  tor  the  faid  reafon  the  judgment  in  the 
cafe  of  Culliford  and  Blanford  ought  to  be  rcverfed ;  but 
Nevill  and  Powell  ju ft  ices  of  C.  B.  and  Lechmere  and  Nevill 
barons  held  the  contrary. 

Burghill 


Eafter  Term  8  Will.  3.  '    79 

Borghill  verf.  Archiep.  Ebor.  Epifcop.  CarlioL 
Gibbons  &,  univerfitat.  Cantabr. 

•   «.  If  the  plaintiff 

T)Urgbill  brought  a  quare  impedit  again  it  the  defendants,  does  not  adjourn 
"  The  writ  was  returnable  tres  Mich.  5  Will.  &  Mar.  at  »n  effoin  he  may 
which  day  the defendant  Gibbons  caft  an  effoin,  which  ™)£££%££ 
not  adjourned.     Then  the  archbifiiop  of  York  caft  an  eflbin,  Rcp  I0^    flnt 
which  was  not  adjourned.     Upon  which  the  defendants  en-  he  cannot  be 
treda  nonprof.  againft  the  plaintiff,  which  upon  motion  in  nonprofled  00 
Hilary  term  !aft  was  fet  afide,  becaufe  the  effoin  of  the  arch-  £  ^J* 
biihop  of  Tort,  for  the  non-adjournment  of  which  the  plain-  II04.  *  a  de- 
tiff  was  nonfuit,"  was  ill  caft,  the  effoin  of  Gibbons  not  being  fondant  cannot 
adjourned,  fo  that  the  arch bi (hop  had  no  day  in  court  to  ca?Jnli c^in' 
call  an  effoin ;  upon  the  fetting  afide  of  which  non  prof,  the  )£  in  coor^* 
record  was  made  right,  and  the  proceeding  was  in  this  man-  if  one  of  Several 
ner,  viz.  the  writ  was  returnable  tres  Mich.  5  Will.  C5*  Mar.  defendants  eafU 
at  which  time  Gibbons  was  effoined,  which  was    adjourned  a°cffoin*  *jj? . 
to  crajl.  Martin >  then  the  archbifhop  caft  an  effoin,  which  £  ad^nied"* 
was  adjourned  to  oclab.  Hilar,  and  at  oclab.  Hilar,  the  other  hare  no  day  in 
two  defendants  were  not  effoined  but  made  default ;  then  the  conn.— But 
plaintiff  fues  a  pone  againft  them,  to  (hew  caufe  why  they  t^,°.ncfof,th€ 

j     1  r     t       r  i_i       n   i*  •/•    „•     -        -.       u«  «l    j   7  other  defendant* 

made  default,  returnable  octabis  purtficationu,  at  which  day  does  in  fuch  cafe 

iffued  an  alias  pone,  which  was  continued  until  the  firft  re-  call  an  eflbin, 

turn  of  lad  Hilary  term  ;  at  which  day  the  biftiop  of  Carlijle  which  is  fet 

caft  tn  effoin,  which  was  adjourned  to  quinden.  pafchae ;  at  * .! .•  Jf j*  "  *? 
....        ,  .       -  n  '         -..       7        ■  «  »      ^        *  .      adjournment  is 

which  day  the  univerfity  caft  an  effoin,  to  which  the  plain-aftcrwards  en- 
tiff  entred  a  challenge  upon  the  effoin  roll,  and  the  defendant  teredto  the  firft, 
demurred  to  the  challenge,  and  the  effoin  was  quaflied  by  Jwftallhavca 
the  court,  becaufe  an  effoin  is  an  excufe  of  the  appearance  coxwation 
of  the  party,  now  a  corporation  cannot  appear,  and  there- cannot  caft  as 
fore  cannot   caft   an  effoin,   nor    (a)  enter  into  recogni- eflbinR. ace. 
zance.     Bendl.  121.     21  Edw.  4.  79.     And  now  ferjeant  %*£\ *£ Pr# 
Gsuld  moved  that  the  archbifhop  of  York  might  have  an  effoin,  acc  '%  y^ 
his  former  effoin  which  he  caft  being  adjudged  ill  upon  the  fet-  Rcp.  x6.  Eflbin 
ting  afide  of  the  nonprof.  and  fo  he  had  not  had  any  effoin.  And  may  be  caft  at 
per  curiam  he  (hall  have  an'effoin,  for  the  courfe  of  the  court  *nJ,^^re 
is,  that  an  effoin  may  be  caft  at  any  time  before  a  ne  recipia*  \££l 
tur  is  entred  ;  and  the  reafon  of  the  irregularity  of  the  firft 
effoin  of  the  archbiihop   (which  was  fet  afide  for  that  caufe) 
proceeded  from  the  plaintifPs  own  fault,  viz.  the  non-ad- 
journment  of  the  effoin  of  Gibbons ,  upon  which  he  might 
have  been  nonfuit  j  but  where  there  are  feveral  defendants,  ^^J  J"^ 
and  one  of  them  cafts  an  effoin,  which  is  challenged,  and  dams  cafts  an 
upon  demurrer  the  challenge  is  allowed  ;  the  others  have  no  eflbin  which  is 
day  in  court  to  caft  an  effoin,  becaufe  idem  dies  datus  ejl  t0  ^^Si"1,  if. 
them  all,  but  all  the  defendants  may  join  in  effoin  if  they^lo^  5?*' 

others  have  ne 
All  the  defendants  may  join  in  eflbin  or  fever,  vide  %  Vent  57.  a  Inft.  I  a 6. 350*  day  in  court. 

(a)  Vide  Mo.  68.  \l  18a. 

pleafc 
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The  allowing  an  N 

eflbin  where  it  plcafCf  or  any  two  of  them  may  have  feveral  eflbins.  And 
nrerrorl'ccln.  by  Powell  junior  juftice  it  is  not  error,  to  allow  an  eflbin 
tra  of  denying  it  where  it  does  not  lie,  but  it  is  error  to  deny  an  eflbin  where 
whereitdoeslie.it  does  lie;  and  (by  him)  it  is  not  error  to  allow  two 
D.  ace.  Hob.  cff0ins.  But  Powell  fenior  juftice  feemeel  to  doubt  of*  this 
594.  ioil^tr. lattcr  Pomt>  becaufe  it  ie  within  the  a&  of  fourching  by  ef- 
973!  An  eflbin  foins.  And  Powtll junior  juftice  cited  the  cafe  of  one  Slay, 
cannot  be  caft,  where  an  eflbin  was  call  for  the  defendant  at  tujiprius,  which 
*a£!yT  ^T' the  pla'ntiff  challenged,  becaufe  an  attorney  was  entered  upon 
ted  'an  attorney  record,  and  the  challenge  was  allowed,  and  judgment  pe- 
npooword.  R.remptory  was  given,  and  upon  error  brought  it  was  affirmed 
ace.  aWilf.      in  B.  R.  becaufe  it  was  in  nature  of  a  departure  in  defpite 

ittf^kni' of  thc  court  5  wh5ch  cafc»  as  wdl  a11  thc  court>  as  the  fer- 
Judgment  nnal  .  f      L  1         .  ^  *  * 

giTen  upon       jeants  at  the  bar  remembered. 

quafhing  an  ef- 

foin,  Hil.  1  Ed.  3.  fol.  a.  pi.  2.  vide  Carth.  45. 

Makareth  verf.  Pollard, 

der  a  judgment  JT^Refpafs  for  the  taking  of  a  horfe.  The  defendant  juf- 
in  an  inferior  jj  tifies  under  a  judgment  recovered  againft  thc  plaintiff 
court  by  taiiter  }n  the  hundred  court,  by  a  talitcr  proceffum,  and  does  not  fet 
V^£T  xh^i  out  t*ic  Proceedings  at  large  5  and  adjudged  good,  notwith- 
403.  %  Mod.  ftanding  that  the  old  books  are  to  the  contrary,  upon  the  autho- 
'  102.  iqj.  1     rity  of  a  cafe  between  Doe  and  Par miter ,  HtL  24  Js*  25  Car. 

war  3IAd*    2*  2  ^ev'  *l  a<*Juc^ed in  Pomt  m  ^'  R*  m  *c  time  °f  l°rd 
Cowtwfc,  m    **ate,  upon  great  debate.     The  fame  point   adjudged  be- 
tween Walker  and  Freby  and  Holmes,  Trin.  8  IVilL  3.  C. 
B.  Intr.  Hil.  7  Will:  3.  C.  B.  Rot.  342.  Lutiv.  1410. 

Knight  and  his  wife  againjl  The  Mayor,  mas- 
ters, and  burgeffes  of  Wells. 


S.  C.  I»utw.  J 19.  Entry  Lutw.  508.  vol.  3.  166. 


A  corporation  TTX  E  B  T  upon  a  bond  made  to  the  plaintiff's  wife  dum 
roTa^  \J  /<*>  °y  **  corporation  of  Wells,  by^hc  name  of  The 
grant.  *    mayor,  aldermen,  and  burgeffes.     Upon  non  ejtfadlum  pleaded, 

Scmb.  ace.  i  the  jury  find  a  fpecial  verdift,  that  queen  Elizabeth,  in  thc 
Roil-  ^r-  ***■  thirty-firft  year  of  her  reign  created  them  a  corporation,  by 
^ft!'i2iQVI  \t  the  name  of  the  maysr,  Majlers,  and  burgeffes  of  Wells,  and 
a  corporation  th.it  king  Charles  II.  in  the  thirty-fifth  of  his  reign,  by  his 
•nters  into  a    ietters  patent,  granted  to  them,  that  they  ihould  be  known 

wron^amfthc^  the  name  of  tht  mayor*  «ldermeTt>  and  burgeffes,  JsV.  and 
bond*h™ii  °  by  this  laft  name  they  entered  into  the  bond ;  and  if  this  be 
the  bond  of  the  mayor,  mailers,  and  burgeffes,  of  Wells, 
then,  &e.  And  adjudged  for  the  defendants,  becaufe  by  the 
taking  of  the  fecond  letters  patent  thc  firft  name  is  intirely 
extinguiflied  \  but  it  was  agreed  j  that  a  corporation  might 

have 
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bare  two  names,  the  one  by  prefcription  and  the  other  by 
grant,  or  both  by  prefcription,  but  not  two  by  grant.  Hardr. 
504.    The  attorney  general  againft  the  town  of  Farnbam. 

Pedro  ver/1  Barrett. 

A   Brought  cafe  againft  B.  for  falfly  and  malicioufly  pro-  Cafc  >«•  f<* 
curing  him  to  be  indi&ed,  for  confpiring  to  lay  a  baf-S^J|ff  %^ 
tard  child  to  B.  of  which  indi&ment  upon  trial  A.  was  ac-  indjdedfor  con- 
quitted.     After  verdift  for  the  plaintiff  upon   not  guilty  fpiring  to  lay  a 
pleaded,  adjudged  that  the  aflion  mrell  lay,  for  (a)  the  con- !jf*jri  ^ to 
ipiracy  was  a  thing  punifliable  at  common  law  by  fine  and    e  dcfcndant" 
imprifonment,  £$V. 

(a)  When  this  cafe  was  determined  it  was  the  general  opinion  of  the  courts  that  no  action 
would  lie  for  a  malicious  indictment,  if  the  plaintiff"  could  net  have  been  punHhed  on  that  in- 
didmrm.  Vide  poft.  380,  381.  but  that  opinion  is  now  exploded.  Vide  Gilb.  Caf.  L.  and 
Iq.  185.  to  130.     • 


▼«.  I.  G  Trinity 


82 


Trinity  Term 

8  Will.  3.  C.  B.   1696. 

Sir  George  TrcbyCAief  Juftice. 


Sir  Edward  Nevil 

Sir  John  Powell 

Sir  John  Powell  of  Gloucefler 


|>A". 


intr.Ha^wui.  s;r  j0hn  Brownlow  againjl  Sir  John  Hewley. 

1657. 

S.  C.  Lutw.  368.    Pleadings.  Lutw.  364.  Vol.  3.  88. 

Th«  affile  ©r  TT\EBT  for  550/.  for  rent.  The  plaintiff  declares, 
a  rem  rtftrved  \  J  that  Sir  Thomas  Trevor  and  Sir  John  Walter  were 
wpon  the  affign-  pofleficd  of  a  fajm  for  a  term  of  99  years,  commencing 

menV0'JL*iTl  thc  firft  of  Jprtl  *4  7"'  *•  and  *hat  theY  being  fo  poffefled, 
may  bring  debt     ^         ,     „    \    >     •     J     n.    •       %_  '     «v     r       r     1     - 

againft  the  af-    afiigned  all  their  intereft  in  the  term  to  /.  L.  rendering 

fignee  of  the  af-  100/.  per  annum  rent;  and  that  J.  L.  entered  and  was 
fignee  of  the  pofleffed,  and  paid  \rtie  rent ;  that  afterwards  Sir  John 
term.  Q^  Walter  and  Sir  Thomas  7  revor  granted  the  rent  to  Richard 
Andhe  need  not  ^ro^vn^^D  fOT  the  whole  term,  to  which  grartt  J.  X. 
Ihew  the  com-  attorned ;  that  Richard  Brownlow  made  Sir  John  Brownlow 
mrfl^meat«f  his  executor,  and  died;  and  that  Sir  John  nrownlow  made 
the  t&m.  ^e  now  plaintiff  his  executor  and  died ;    both  of  whom 

1  A  bt  fo  proved  the  refpc&ive  wills :  and  the  plaintiff  brings  debt 
if  the  defendant  againft  the  defendant  Sir  John  H*wley>  as  afTignee  of  J.  L. 
pleads  a  tender  of  the  land,  for  550/.  for  rent,  for  five  years  and  a  half, 
on  the  land  at  {3V.  The  defendant  pleads  tender  of  50/.  every  day  0/  the 
thcday,hemuft  hajf    car  at  wh;ch  thc  rent  was  payablc    and  thatno  per- 

make  a  profert    r         J       %        '  ..  1     t      '  •  r  1 

©f  Ac  money.  *°n  wag  there  to  receive  it,  and  that  it  was  never  after  de- 
iMkc.Raym.41 8.  mapded  upon  the  land.  The  plaintiff  demurs.  And  re- 
fqlved,  1 .  That  this  is  a  rent  arifuig  by  real  cuntraft,  and 
is  refervable  without  deed,  and  that  debt  well  lies  for  the 
afTignee  of  it.  And  the  court  relied  principally  upon  the 
cafe  of  Winton  verf.  Pihkney,  1  Ventr.  242,  272.  3  Keb*  131, 
137,      a  Lev,   So.     Raynu   222.      Rob,m    verf.    Cox   and 

Warwick- 
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Warwick*    Rafm.  if.     Goodman  verf.  Packer.    T.  JW1/  I,        ' 
(a)  And  (by  them)  the  opinion  of  Hale,  Al  57,  8.  hath  00  Secadfo  & 
been  held  for  law  all  thefe  laft  years.     2.  It  was  refolved,M(KL  x?* 
that  the  defendant  mould  have  pleaded  with  a  proferi  in  cu- 
ria: and  therefore  judgment  was  given  for  the  plaintiff.     ( 

Allways  verf.  Broom. 

S.  C.  Lutw.  1262.     Pleadings  Lutw.  1259.  / 

nARCO  f ratio  and  refcous  (a)  may  be  joined.     Ad- 

1    judged   Trin.     8  Wilt.  3.     C.  B.     Ihtl.  Dig.     107. 

lib.  10.  cap.   15./  17. 

(a)  Note  they  were  joined  in  the  feme  count. 

Debt  lies  againft 

Ward    Verf.    Griffith.  bail  on  their  re- 

•'  cognizance. 

SIR  Edward  Ward  in  1683  brought  an  a&ion  again  ft  On  fusrender, 
Sir  William  Warren,  in  which  Griffith  was  bail,  and^wiurfnotht 
obtained  judgment.    Sir  William  Warren  rendered  himfelf  \J% ^ entera 
to  the  Fleets  and  reddidit  fe  irT  di  (charge  of  his  bail  was  committitur  in 
entered  in  the  warden  of  the  Fleets  book,  but  no  committitur  &*  offic«-  (*) 
was  entered  in  the  office.     Sir. William  Warren  continued  f^J^^" 
prtfoner  in  the  Fleet  till  Michaelmas  term  laft,  and  then  died  tered  'after  the" 
»  there.    Sir  Edward  Ward  died,  and  W.  his  executor,  now  deathof theprin- 
plaintifi^  brought  debt  upon  the  recognizance  againft  thec*Pal»tho%hcw»i 
bail;  and  in  Softer  term  now  paft  ferjeants  Pembtrton%  Le-  ^d^j^^nt 
vinz  and  Wright,  moved  for  an  imparlance.     1.  Becaufe  tody  while  alive* 
debt  does  not  lie  upon  the  recognizance.     Raym.   14.  God-  Oyer  maybe  had 
hngton  verf.  Lee.     2.  Becaufe  the  plaintiff  has  flept  fo  Jongof  a  rcc°gn»; 
as  thirteen  years.     3.  They  prayed  that  the  court  would  For^.^uro? 
give  tbem  leave  to  enter  a  committitur  in  the  office.     But  ham.  Barnes4to. 
this  fecond  was  denied,  becaufe  it  is  now  too  I#i>e  after  the  £d.  340.  Dou^l. 
death  of  the  party,     And  as  to  the  firft,  Treby  chief  juftice  J£5'  W  x 
and  Powell  junior  juftice  were  clear,    that  debt   lies,   and  T^m     cp" 
that  the  defendant  (hall  have  liberty  to  plead  all  pleas,  that  But  it  is  not 
he  might  have  pleaded  upon  a  fcire  facias.     And  for  this?rantaDlc  °f 
they  rdicd  upon  the  cafe  of  Sparrow  and  Sowgate,  W.  Jones  .courfe.  a^er1thc 

~       irr-     r    \r        rr     '  n  11      al       *  .    J     n  term  the  declarat 

29.  Winch.  6\.  Hutton,    47.      I  Rolls  Abr.  600.  p.  7.   8-tionwasdelivcr- 

/.  3.  1 1.     But  they  faid,  that  fuch  ad  ions  were  difcounte-  ed.  Vide  5  Co. 
nanced,  (b)  and  therefore  if  no  capias  ad  fatisfaciendum  is  7*b.  76.  b.  x 
filed  againft  the  principal,  they  would  make  a  rule  of  court  Th™t£e^ouit' 
that  it  fhould  not  be  filed  after,  which  would  ftop  the  adion ;  win  cx  gratis 
and  Powell  juftice  junior  faid,  that  the  king's  bench  did  fo  fometimes  grant 
in  the  cafe  of  Mites  and  Bateman>  as  Powell  remembered.  '*  v^frw"d% 
But  becaufe  the  plaintiff  had  (laid  without  fuit  fo  long,  they^^^/^^ 
granted  an  imparlance  until  this  term,  being  Trinity  term,  the  principal  in 
And  now  P ember  ton  moved,  that  becaufe  the  plaintiff  had  bi«  life  time,,  the 
declared  generally  upon  a  recognizance,  fo  that  the  condi- cmu} wlU  m*ke 
tion  does  not  appear,  and  the  defendant  cannot  plead  no  fh^filing"/^ 
capias  ad  fatisfaciendum  againft  the  principal,  &c.  that  the  after  his  death. 
(■)  Note  the  modern  practice  is  to  enter  a  reddidit  fe  in  the  Filacer*!  book  at  a  judge's  cham- 
fers, and  give  the  plaintiff  notice.  Imp.     Pr.  C.  B.  and  this  fully  difchargu  the   bail. 
Salk.  272. 

G  2  court 
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court  will  grant  him  oyer  of  the  recognizance.     And  per 

curiam,  if  a  bond  is  brought  into  court    oyer  is  grantable 

only  the  firft  term,  for  afterwards  it  is  adjudged  in  the  pof- 

feflion  of  the  party.    The  fame  law  of  a  recognizance, 

which  is  a  pocket  record.    But  of  other  records,  which 

are  always  in  court,  oyer  is  grantable  at  any  time.     And 

therefore  in  this  cafe  the  declaration  being  delivered  two 

terms  before,  and  the  time  clapfed  to  have  over  of  courfe, 

the  court  granted  oyer,  becaufe  otherwife  the  defendant  would 

be  ouftcd  of  his  plea,  the  recognizances  by  bail  in  C.  B. 

in  debt  u      a  ')C'n8  fy&M^l  entered,  the  plaintiff  has  declared  here  as 

tecognix&nce  in  uP°n  a  general  recognizance,  and  omitted  all  the  fpecial 

CRifthephin-  matter.    But  by  Powell  junior  juftice,  if  the  defendant  had 

t&*x*w*Jtt  here  pleaded  nul  tiel  record*  the  iflue  had  been  with  him; 

Uo«  thc£fcS-^or  a  Tecor^  wh»ch  comprifes  that  upon  which  the  plaintiff 

ant  may  plead"  declares  and  more,  is  not  the  fame  record  with  that  upon 

mil  tiel  record,  which  the  plaintiff  declares.  .. 

Hatter  verf.  Afh. 

S.  C.  3  Lew.  438. 

A  freehold  can- y  TPON  a  fpecial  verdift  in  ejettment  the  cafe  was 

toco^enceh!  U  thU8'  A  Prebendary  madc  a  lcafe  of  ,ands  tyinden- 
futuro.   R.  ace. turc  ^c  fourteenth  day  of  April  1675,  habendum  a  datu  in* 

5  Co.  94.  b.  1  denturae  for  three  lives,  and  livery  was  made  the  fourteenth. 
Wilf.  176.  D.    And  it  was  objeflfed  againft  this  leafe,  that  a  habendum  a 

x6c  314! irS  *atu  's  a^  onc  Wlt^  a  ^en^um  a  d*e  &atu*i  which  is  e*- 
Abr.  8a8.  Agr.  clufive  of  the  day  of  the  date;  and  then  the  leafe  will 
»  wilf.  166.  begin  the  fifteenth.  Co.  Lit.  46.  b.  exprefs  in  point.  From 
A  freehold  leafe  whence  it  follows,  that  the  livery  was  void,  for  livery  in 
fromth^T"  Prafentl  co"w  not  bc  ma<5c  to  a  freehold  to  commence  in 
cludeltLtbyof  futuro*  The  counfel  of  the  other  fide  agreed  that  a  free- 
thedatc.  s.  C.  hold  could  not  commence  in  futuro,  and  therefore  if  the  day 
Salk.413.  Vide  of  the  date  be  excluded,  the  obje&ion  is  fatal.     But  (by 

*8i  ^Se'e'aifo' thcm)  ^c  da7  of  t,lc  datc  in  this  cafe  is  not  excluded,  for 
Powell  on  Pow-C^**"]  fignifies  no  more  than  [given]  in  Engli/b*  And 
en  435.  to  541.  therefore  old  epiftles  inftead  of  the  infeription  dated  fuch  a 

6  CowP-  714.    day, .  fay,  given  fuch  a  day.    Then  if  an  indenture  of  leafe 

upon  dik  print  was  ma(*c  t0  commsnce  frorn  *c  g*v>ng  °f  *t»  lt  A13'1  cooa- 
are  collected  and  ntence  without  doubt  from  the  day  in  which  it  was  given, 
conHdered.  and  there  could  not  he  anv  difference. between  the  fame  word, 
or  rather  the  fame  fenfe,  in  Latin  and  Englijh.  Befides,  that 
it  is  adjudged,  that  if  a  leafe  is  made  to  begin  from  the 
making  of  the  deed,  it  (hall  begin  the  fame  day  that  it  be- 
comes a  deed,  whtch  is  the  fame  day  that  it  is  delivered. 
5  Rep.  1.  Clayton's  cafe.  Co.  Lit.  46.  b.  And  the  fame 
reafon  holds  place  in  cafe  where  it  is  limited  to  begin  from 
the  date,  that  it  (hall  begin  the  day  of  the  delivery ;  for 
datum  prima  facte  fn. nines  deliberatum.  And  as  to  the  ok- 
je£lion,  that  Co.  Lit.  46.  is  to  the  contrary,  that  book  is 

founded 
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founded  upon  $  Co.  1.  b.  Clayton's  cafe,  where  this  point  is 
not  refolved  by  the  court,  but  inferred  by  the  reporter  of 
the  cafe  from  Popbam  in  Dyer,  218.  which  book  does  not 
warrant  any  fuch  opinion.     And  although  3  Bulftr.  203. 
Bacon  v erf.  Waller  \  Mo.  40.pl.  128.  agrees  with  $  Co.  1.  The  words 
yet  Cro.  Jac.  135.     O/bome  verf.  Rider,   258.    Llewellyn  "from the datt* 
vcrf.  Wilhams,  are  contrary.     2.  The  counfei,  to  maintain  J^jnioSl 
the  leafe  argued,  that  this  difference  might  be  maintained  include  the  day, 
by  law,  that  where  it  is  in*  point  of  intereft,  that  is  con- aliter  when  ufed 
▼eyed  from  one  to  another,  as  in  a  leafe  for  years,  there  a  h*  w? 7  of  *on?" 
iatu  includes  the  day ;  but  where  it  is  in  matters  of  account,  ^S^  oTac^" 
where  no  matter  of  intereft  is  defigned  to  be  faffed,  as  if  count.    Ace. 
the  one  be  accountable  to  the  other  by  deed,  there  a  datu  Powell  on  Pow- 
isexclufive  of  the  day  of  the  date,  a*  well  as  a  die  datus.0*  Wtojio. 
t  Bulftr.  177.    And  of  this  opinion  was  Powell fenior  juftice. 
But  the  other  juftices  gave  no  opinion  as  to  this  diverfity. 
3.  It  was  urged,  that  in  cafe  of  a  leafe  for  years  habendum  a 
datu  the  day  might  well  enough  be  excluded,  becaufe  it  will 
be  no  prejudice  to  the  parties ;  but  in  the  cafe  of  a  leafe 
for  life,  as  in  the  cafe  at  bar,  it  was  reafonable,  ut  res 
maps  valeaty  to  conftrue  the  day  incluGve,  efpecially  fince 
there  is  no  refolution  extant,   where  any  eftate  has  been 
Vieftroyed  by  fuch  date  and  livery  made  the  fame  day.    But 
to  this  the  juftices  gave  no  opinion.    Aftefr  feveral  argu- 
ments at  the  bar  Treby  chief  juftice  was  of  opinion,  that 
the  leafe  was  ill  upon  the  authority  of  Cd  Lit.  and  the  other 
books.  But  Nevill  juftice,  and  the  two  Powells  Juftices,  were 
of  opinion,  that  tne  leafe  was  good,  for  the  reafons  given 
by  the  counfei  in  their  firft  point.    And  judgment  was  given 
accordingly  this  term.     Ex  relatione  m'ri  Salkeld. 

S.  C.  clt.  x  P.  Wmi.  ii,  1%. 

BY  Powell  junior  juftice.    If  the  fpiritual  court  refufe  J^fj  £?£ 
the  evidence  of  the  fon  to  prove  a  will  in  which  the  ^  fpiritual  law 
father  is  a  legatee,  no  prohibition  is  grantable.     And  he  a  competent 
cited  this  cafe  as  lately  adjudged  before  commiffioners  dele-wi**fo*°P™vc 
gates.    There  were  three  witnefies  to  prove  a  nuncupative  *^  '    "  *c£ 
will,  two  of  them  were  without  exception,  and  the  third  wmt.  10.  vide 
was  ion  to  the  legatee;  the  ftatute  of  frauds  requires  three  Bl.  96.  y8. 14! 
competent  witnefles  j  the  queftion  therefore  was,  if  thefe  £""•*• l6^'14 
three  were  fufficient,  the  fon  not  being  an  evidence  by  the  JjJim^8£w# 
fpiritual  law  ?  and  adjudged  that  they  were ;  becaufe  two  vide  %5  c  % 
only  were  required  by  the  fpiritual  law,  and  the  third  was  c.  *• 
a  good  witnefs  within  the  intent  of  the  aft  of  frauds. 
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Sir  John  Holt  Chief  Juftice. 

Sir  Thomas  Rokcby  1 

Sir  John  Turton  removed  this 

term  into  the  Kings  Bench 

out  of  the  Exchequer  in  the  yjufiices. 

room  of  Sir  William  Gregory  • 

who  died  lafi  vacation  J 

Sir  Samuel  Eyre  J 

Memorandum^  The  laft  vacation  Mr.  fer- 
jeant  Blencowe  was  made  baron  of  the 
Exchequer  in  the  room  of  Sir  John 
Turton  removed  into  the  King's  Btnch. 


Petit  verf.  Smith.    . 

S.  C.  5  Mod.  347.  Cony    3.  Comb.  378.     1  P.  Wms.  7.     %  Eq.  Abf.  434. 
Note  to  pi.  13. 

t 

Thcfpiritual  TjRohibition  was  granted  to  the  delegates,  to  ftay  a  fait 
court  cannot  j^  there,  &c.  becaufe  they  compelled  an  executor  to 
cuto?*to^liftr£"  ma'tc  diftribution  of  the  furplus%  he  having  fifty  pounds 
bute the furplus devifed  to  him  by  the  will  as  a  legacy;  becaufe,  there 
of  his  teftator's  being  a  will  and  an  executor,  the  fpiritual  court  cannot 
eftatc,  (*)  D.  compel  diftribution,  but  only  where  the  party  dies  inteftate. 
ace.  poft.  363,  w?  1  a-  »  •  d/ 
1  P.  Wms.       E*  relatione  m  n  Place* 

546, 547.  Adm. 

and  a  reafon  given  for  it»  x  P.  Wms.  549. 

(«)  But  the  court  of  Chancery  will,  and  fo  it  afterward*  did  in  this  very  cafe.    Vide 
Z  P.  Win*.  9.    %  Eq.  Abr.  5.  pi.  2. 

Hufiey 
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Hufley  verf.  Jacob. 

'8.  C.SaDc.  344.  Carth.  336.  ia  Mod.  96.  with  the  argumeuts  of  connfel; 
Mod.  175.  Com.  4.     Pleadings  5  Mod.  170,  Vol.  3.  93. 

fJUffj  brougtit  n^wmj^/.againft  the  defendant  Jacob  upon  Special  matter 
his  acceptance  of  a  bill  of  exchange  drawn  upon  him  of  fac*  inter- 
by  the  lord  Cbar.dos  according  to  the  cuftom  of  merchants. mucd  Wr^ 
The  defendant  Jacob  pleaded,  that  the  lord  Chandu  played  at  ^  ]t  might  be 
hazard  with  the  plaintiff  Hujfey  and  loft  to  him  at  one  and  givemnevidenc* 
the  fame  time  150/.  and  that  for  payment  and  fecurity  of on  the  general 
thefaidfum  of  150/.  loft  to  the  plaintiff,  he  drew  this  bill ^"7^,. 
of  exchange   upon   the  defendant  payable  to  the  plaintiff,  fv>R#  acc.  Hob. 
which  the  defendant  accepted;  and  then  he  pleads  the  (la-  127.  4C">-  13. 
tute  of  gaming  of  16  Car.  2.  cap  7.  by  which  this  bill  of  ex-  M-ag*"-  a  Vent, 
change,  being  given  for  fecurity  of  the  faid  Cum  gained  at  J£o*  j^glj/ 
play,  became  void,  feV.     The  plaintiff  demurs.     And  Sir  poft.  125. 
Bartholomew  Shower  for  the  plaintiff  argued.      1.  That  this  See  alfo  poft. 
was  not  within  the  ftatute  ;  for  though  he  well  agreed,  that  **?■  393-  5°6. 
an  adion  could  not  be  maintained  again  ft  the  lord  Chandos  tjoi'by  thc^pay- 
himfelf  for  this  money  by  reafon  of  this  ftatute ;  but  here  a  ce  of  a  bill  of 
third  perfon  has  made  himfelf  chargeable  by  his  own  colla-  exchangcagainft 
teral  engagement,  viz.  by  the  acceptance  of  the  bill,  which  dcfcmW°m** 
fecms  to  be  out  of  the  intent  of  the  a£l ;  for  the  ajfumpftt  of  piCad\hat  the* 
the  acceptor  is  altogether  different  from  that  of  the  drawer ;  bill  was  given 
for  although  the  confideration  of  the  drawer  was  the  money  for  money  loft  at 
won  at  play,  yet  the  confideration  of  the  acceptance  wa.s  the  **£•  %^. 
honour  of  the  drawer,  or  his  effects  in  the  hands  of  the  ao  str.  1155. 
ceptor.     And  the  defendant  has  not  pleaded,  that  the  ac- Dougl.614,713. 
ceptance  was  pro  folutione  et  fecurttate  of  it.     Befides  that  it  ,,n/uc}1  &* th* 
would  be  of  very  ill  confequence,  to  fuffer  the  defendant  to  ^Soaver 
avoid  his  own  bill  and  acceptance  by  this  means;  for  a  bill  that  the  parties 
of  exchange  once  accepted  by  a  refponfible  man,  is  of  fuch  played  on  tick. 
credit  among  traders,  that  it  paffes  as  current  as  ready  mo- 
ney, and  is  negociated  from  one  to  another  through  all  Eu- 
rope >  and  exchanged*  upon  valuable  confideration,  till  it  come 
back  to  London.     But  if  the  fir  ft  acceptor  (hall  be  admitted 
to  avoid  it  by  the  ftatute  of  gaming,  this  will  diminish*  the 
credit  of  bills  of  exchange,   and  will  be  a  great  check  to 
merchandizing.    But  to  this  it  was  anfwered,  and  refolved  by 
the  court,  that  if  a  collateral  engagement  of  a  third  perfon 
{hall  not  be  wiihin  the  intent  of  the  a6t,  the  aft  wilfc'be  very  A  collateral  fa- 
eafily  evaded,  and  in  effeft  rendered  ufelefs.     And  therefore  '""phyi  third 

11    (_  c       •    •  v        -e  1        i    rL  perlon  lor  mo- 

all  the  court  was  ot  opinion,  that  if  a  man  has  loft  money  at  ncy  i0ft  at  riay 

gaming,   viz.  more  than   1 00/.  at  one  time,   and  he  pro-  is  void.    Scmb. 

cures  J.  S.  to  be  bound  for  the  payment  of  it,  or  as  the  tcc-  x  waf- 

principal  cafe  is,  gives  a  bill  of  exchange  for  the  payment  of  JJ*a  fecurity 

it  which  is  accepted,  both  thefe  fecurities  are  void  by  the  given  by  the  lo- 

fakl  a&.     But  if  he  who  wins,  being  indebted  to  a  ftranger,  for  to  a  Una  fide 

procures  him  who  lofes,  to  bind  himfelf  to  the  ftranger  for  creditor  of  the 

the  payment  of  the  money  due  by  him  who  wins  to  the  r^c Moor  * 

75a.  Cro.  Jac. 
3a.  Ye!v.  47-  *  Bro*  al-  85.  fed  v  c'cStr.  1155.  Dough  614  713 

ftrs^ger 
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A  fecurity  for  ftranger,  in  conGdexfation  of  a  difchuve  of  the  jnoney  which 

money  loft  at    he  hath  loft  at  gaming,  this  bond  which  he  makes  to  the 

^  mil  STthc  ^ran8cr  n  not  w>**n  *he  a&*  becaufe  it  is  made  for  a  juft 

parties  in  the*  debt.     S°  in  this  principal  cafe,  if  the  bill  of  exchange  had 

hands  of  an  af-  been  afterwards  afiigned  for  a  valuable  confideration,   the 

fence  for  a      honefty  of  this  aflignment  had  purged  the  original  canker, 

deration  "rT  anc*  rcn<kred  **  g00^  enough.     As  where  a  fraudulent  con- 

.  cont.  Str.  1 155.  veyance  is  afiigned  upon  valuable  confideration,  the  fraud  is 

Dongl.  713.      purged.     (But  Sir  Bartholomew  Shower  faid,   that  it  was 

ftrange,  that  the  party  by  his  aflignment  could  make  that 

good,  which  was  void  ab  init-o.)     But  in  this  cafe  at  bar,  the 

money  loft  at  play  is  the  foundation  of  the  whole,  which  is 

ill,  and  therefore  the  bill  and  the  acceptance,  which  are  the 

Acceptance  of  a  fuperftru&ure,  are  ill  alfo.    Note,  This  is  caHed  an  accept- 

bill  of  exchange  ance  for  the  honour  of  the  drawer,  when  a  ftranger  upon 

toww°  whi  ?  whom  thc  biH  was  not  .drawn'  ih  rcfPca  t0  thc.  drawcr>  and 
'  having  no  effefts  of  his  in  his  hands,  accepts  it. 

2.  It  was  objeded  for  the  plaintiff,  that  the  defendant 
.  has  not  brought  himfelf  within  the  ftatute;  for  he  has  not 

alledged  that  the  Lord  Chandos  and  the  plaintiff  played  upon 
'  tick  or  credit  according  to  the  words  of  the  a£t,  which  is 

a  penal  law,  and  ought  to  be  purfued  ftridly;   for  fuch 

gaming  was  not  prohibited  by  the  common  law.  Sed  nop 
•  allocatur^  for  per  curiam  the  giving  of  the  bill  of  exchange 
'makes  it  evident,  that  they  did  not  play  for  ready  money, 

but  for  credit. 

3.  It  was  objeQed,  that  the  cuftom,  which  was  the  ground 
of  the  a&ion,  is  not  anfwered  by  the  plea.  Sed  non  alloca- 
tur. For  per  curiam  it  is  confeffed  and  avoided.  It  is  ad- 
mitted to  be  good  generally,  but  not  with  this  ingredient. 
And  by  Holt  chief  juftice,  though  thefe  declarations  feem  to 

A&ions  «P°n    be  grounded  upon  cuftom,  yet  this  cuftom  is  properly  the 
bilW exchange  comraon  \2Wm    For  thc  acceptance  of  the  bill  amounts  to 

are  allumplits  at  .-.,  •  1      1  •  •/••  •     . 

common  law.     a  promiie  in  law  to  pav  it,  and  this  promue  is  grounded 
Vide  poft.  1 75.  upon  the  confideration  of  trade. 

4.  It  was  objetted,  that  the  defendant  (hould  have  pleaded 
the  general  iffue,  and  given  this  matter  in  evidence  ;  for  thc 
ftatute  fays,  that  fuch  contract  (hall  be  void ;  then  nothing 
is  due  to  the  plaintiff,  and  confequently  the  defendant  (hould 
have  pleaded  the  general  iffue;  for  in  effeA  this  plea  does 
but  amount  to  it.  Sed  non  allocatur ;  for  per  curiam^  where 
the  defendant  had  fpecial  matter  confiding  not  only  of  bare 
matter  of  faft,  but  intermixed  with  matter  of  law,  which 
will  avoid  the  charge  or  attion  of  the  plaintiff:  he  is  not 
obliged  to  plead  the  general  iffue,  hut  may  plead  it  fpecially. 
For  otherwife  he  (hould  he  obliged  to  commit  a  point  of  Jaw 
to  a  jury  who  is  ignorant  of  it,  which  would  be  abfurd. 

Therefore 
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Therefore  in  debt  upon  a  bond  made  by  a  feme  coverte  wb  jlc  ^3??wo. 
(he  was  mverte  de  barony  the  defendant  may  plead  the  fpecial  J°^  ftc  pleadf 
matter,  or  non  eftfaQum  and  give  it  in  evidence.  So  in  this  that  (he  u,  and 
cafe  the  defendant  might  have  pleaded  the  general  iffue,  and  « the  time  of 
have  given  this  matter  in  evidence,  or  he  might  do  as  he  has  jJ^^JJ*  \ 
done,  uz.  plead  it  fpecially.  And  therefore  judgment  wasfcmeepvertc. 
given  by  the  whole  court  for  the  defendant.  Theplaintiffde- 

murred  fpeciaW 
Yfy  and  ihewed  for  caufe,  that  this  amounted  to  the  general  uTue.  But  adjudged  for  the  de- 
fendant, for  this  matter  of  fad  is  intermixed  with  matter  of  law,  which  will  excufc  the  de- 
fendant.   Mich.  8  Will.  3.  B.  R.  1696.  James  verf.  Fowkes.  12  Mod.  101. 

Note,  In  this  cafe,  the  cafe  of  one  Roftndale  lately  *$ml^J™^*t. 
judged  was  cited*,  where  the  cafe  in  eflFeft  was  thus.    A  co-^J^^J 
Tenanted  with  B.  that  the  horfe  of  A.  fhould  run  with  the  „,„  four  heatt 
horfeof  -B.  four  heats  for  30/.  each  heat;  and  in  covenant  for  30I.  each  U 
brought  for  the  120/.  having  won  every  heat,  the  defendant  withm  the  im- 
pleaded the  ftatute  of  gaming ;  and  upon  demurrer  it  was  |°  *£  3*s2k!* 
objected,  that  this  was  not  within  the  ftatute;  btcaufe  the  165 .'with ibme 
running  of  each  heat  for  30/.  was  a  diftinft  and  (Ingle  w«-  difference,    1 
gcr;  and  then,  being  but  for  30/.  the  ftatute  did  not  extcnd^fca53*KeD 
to  it,  the  fam  prohibited  by  the  ftatute  being  100/.  or  more.  a5^9^9;  seV 
Bath  was  adjudged  that  it  was  void  for  the  whole;  for  it alfo Bl. iaa6. 
was  but  one  intire  and  Angle  contract,  though  the  horfes 
were  to  run  four  times ;  and  then  the  fum  won  amounting    . 
to  120/.  it  was  exprefly  prohibited  by  the  aft.    Ex  relatione 
ntri  Salkeld.    Intr.  Trin.  25  Car.  2.     Rot.  1233.  in  B.  K. 

Wilkinfon  verf  Kitchin. 

S.  C.  cit.  Str.  916. 

THE  plaintiff  being  committed  to  prifon,  two  indicVifamangivei 
ments  for  clipping,  &c.  being  found  againft  him  by  Wsagentm.°?er 
the  grand  jury,  fent  for  the  defendant,  being  a  Newgate  fo*!^p^.  ^  ^ 
licitor,  and  gave  him   70/.  at  feveral  days,  to  procure  his  expended  ac- 
difcharge,  and  for  his  pains.     And  not  being  profecutcd  up- cordingly,  he 
on  thefe  indictments,  he  brought  indebitatus  affumpftt  againft  m]7  ^ng.8" 
the  defendant  for  the  whole  70/.     And  unon  the  trial  at^f^ 
Guildhall,  Trin.  8  Will*  3.  before  Holt  chief  ju  It  ice  of  B.  R.  money  had  and 
the  queftion  was,  whether  money  given  to  a  man  to  be  e*-  received.  IL 
pended  in  an  ill  ufe  might  be  recovered  by  the  giver  who  ?Dt'£jJ?" 
was particeps  criminis.     And  Sir  Bartholomew  Shower  cited  a  Cont*#  Saft/aa. 
cafe,  where  a  bribe  was  given  to  a  cuftom-houfe  officer  forDougl.673.and 
exempting  goods  from  the  payment  of  cuftoms,  which  be-™168*"111'*!** 
ing  dtfeovered,  and  the  goods  teized,  (a)  the  party  recovered  Cowp'  79%* 
his  money  in  indebitatus  affumpftt.     And  after  ^arci*  it  being 
proved  in  this  cafe,  that  the  defendant  confefied,  that  he  had 
difpofed  of  this  money  in  bribes,  the  jury  by  direction  gave 
a  verdict  for  the  plaintiff.    Ex  relatione  m'ri  Nott. 

(«)  Q.  If  fo,  fee  thi*  cafe  put,  eonu  Sajk.  %%.  and  fo  confidered  Doug?.  673.  and  &e 
^    4»* 

Tones 
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Jones  verf.  Bodeener. 

S.  C.  Salk.  173.  Holt  149.  Caith.  370.  Comb.  379.  5  Mod.  215.  Com.  8. 

If  the  defendant  rp  RES  PASS    for  the  plaintiff's  clofe  broken,  and 

Kwffis     A     catt.le  *akcn  in  BIaciafr<-    Thc  defendant  pleads,  that 

ill  In  fubttance,  *nc  plaintiff  was  outlawed  in  debt  at  the  fuit  of  J.  S.  upon 

tho*  upon  an     which  a  capias  utlagatum  iffued'  again  ft  the  plaintiff,  and  a 

ifliie  inde  a  yer-  levari  facias  tefte  Hil.  6  Will.  6*  Mar.  iffued  out  of  the  ex- 

^^^  chequer  direaed  to  the  (heriff  of  N.  commanding  him  to 

judgment  fhall  levy  the  iffues  and  profits  of  the  plaintiff's  lands  to  the  ufe 

not  be  entered  of  the  king,  that  this  writ  was  delivered  to  the  fheriff  at  A* 

Uv2*  !?*  ¥Cr"    uPon  w^'c^  ^c  fattiR  made  his  warrant,  direfted  to  thc 

the  confeffion!  defendant  his  bailiff,  virtute  cujus  the  defendant  entred  into 

lLacc.Cro.Eliz.  5.  being  the  plaintiffs    land*  and    took  there  the  cattle. 

114-  D-  ace.    Upon  which  the  plaintiff  replied,  that  the  defendant  took 

P?ft-  9*4-  &     the  plaintiff's  cattle  at  O.  abfqut  hoc  that  he  took  them  at 

Com  548.7and  &.     And  iffue  being  joined  upon  this,  the  verdidt  wa$  for 

a  writ  of  io^ui- the  plaintiff.     And  it  was  moved  by  Mr-  Northey%  that  no 

ry  (hall  be  a-     judgment  can  be  given  upon  this  verdict.    For  if  there  is  no 

warded  for  the  mattcr  0f  bar  in  a  plea,  and  iffue  is  joined  thereupon,  it  is 

gcv         void,  and  not  aMcd  by  the  ftatutes  of  jeofails.     But  if  a 

plea  contain  matter  of  bar,  and  iffue  is  joined  upon  a  thing 

not  material,  this  is  aided  by  32  Hen.  8.  cap.  30.  /  1.  Cro, 

Eliz.  227.  Love/ace  verf.  Grim/den.  259.     Gurny  verf.  Sir 

Edw.  Clere.    Now  here  the  matter  of  the  plea  is  merely 

frivolous,  for  there  cannot  be  any  writ  tefie  Hi/.  6  Will*  to" 

1  Mar.  becaufe  the  queen  died  before  Hil.  fexto  came.    But 

Shower  for  the  plaintiff  argued,  that  there  was  here  a  proper 

plea,  but  ilL  pleaded  ;  and  there  is  a  manifeft  difference  be* 

tween  a  thing  which  is  a  good  bar  but  ill  pleaded,  and  a 

'    thing  which  is  no  bar  but  merely  frivolous.     Now  here  there 

is  a  colourable  bar,  viz.  confiding  of  a  writ  which  would 

have  been  good  in   refpe£t  of  the  matter,   if  it  had  not 

miftaken,    and  that   is  aided  by  the  ftatutes   of  jeofails. 

Cro.  Eliz.  455.     Chamberlain  verf.  Nichols.     778.  Dighton 

verf.     Bartholomew.     Hob.    326.      Reynolds  verf.    Buckle. 

Raym.  458.     Sir  George  Fletcher's    cafe.     Cro.    Car.     18. 

Knight    verf.  Harvy.     Mo.  696.  pi.    969.     Wilcock    verf. 

Hew/on.     Cro.    Jac.    678.     Johns   verf.    Ridler.     But  by 

Holt  chief  juftice,  and  the  whole  court,  judgment  mud  be 

given  for  the  plaintiff,  upon  the  confeffion,  and  not  upon 

the  verdift ;  and  a  new  writ  of  enquiry  muft  be  awarded 

for  the  damages.    For  the  iffue  being  perfectly  immaterial 

(for  it  cannot  be  a  taking  at  0.  by  virtue  of  an  impofBble 

writ)  the  jury    could    not    give   damages.     Therefore  thc 

verdift  was  let   afide,  and   judgment  was.  entred  for  the 

plaintiff  upon  the  confeffion  of   the  defendant,  who  hath 

admitted  the  trefpafe. 

Befton 
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Bcfton  verf.  Hay  ward.  MckawaL 


_  B.  R. 

TRefpafs  for  breaking  hisclofe,  and  digging  therein  atToajuftificati- 
B.    The  defendant  juftifics  by    a  way,  fcfc    The on £  ^^ 
plaintiff  replies,  that  the  treQmfs  whereof  he  complains  was  "y*y/a*^pf[£r 
not  committed  in  the  way  which  the  defendant  claims,  but  in  tion'tUt  the 
another  part  of  the  clofe,  et  hoc  paratus  eft  veriJUare^  unde  ex  trefpafs  w* 
quoprediSuj  defenders  ad  tratugrejftottem  pradiftam  in  c^/°c^mt^tt^^Z 
fridiBO)  de  novo  ajftgn*  facial*  fuperius  non  refpondet  /^IW  pan  of  the  dofc 
querent  petit  judicium  et  damna,  £sV.     The  defendant  demur-is  a  good  new 
red.    And  Northey  for  the  defendant  took  exception  to  this  alignment, 
new  affignment,  becaufe  it  does  not  foyaliaquam  in  harray  as 
the  old  precedents  are  2  Co.  6-  £$V.    But  by  Holt  chief  jus- 
tice, the  trefpafc  here  being  for  breaking  of  the  clofe,  and 
the  new  alignment  being  in  the  fame  clofe,  the  plaintiff  has 
pleaded  better  than  if  he  had  faid  alia  quam  in  barra.    And 
therefore  judgment  was  given  for  the  plaintiff. 

Smith  verf.  Thwaite. 

S.  C.     I  P.  Wmi.  xo. 

A  Makes  his  will  and  B+  executor,  and.devifes  divers  le-ThechUdrcnof 
-"•  gacies,  and  afterwards  all  the  refidue  of  his  goods  (if  awfiduarylqra- 
thefe  mail  be  any  remaining)  to  C.  and  D.— E.  and  f.  fon^Autllaw 
and  daughter  of  C.  and  D.  were  witneffes  to  prove  this  competent  wk- 
will,  and  G.  the  third  witnefs  was  without  exception.  .  And  neffiw  to  prove  a 
it  was  adjudged  by  the commiflioners  delegates  (of  whom  the**11,  f"9*** 
two  Powells  juftices,  and  Sir  Samuel  Eyre  juftice  were  three)  "^   s'  9"T* 
that  £.  and  P.  cannot  be  admitted  to  be  witneffes  to  prove 
this  will,  becaufe  their  father  and  mother  upon  contingency 
(viz,  if  there  {hall  be  any  remainder  of  the  goods  after  the  le- 
gacies before  devifed  (hall  be  paid)  {hall  be  legatees.    This 
cafe  was  cited  by  Powell  junior  juftice  in  G.  B.  this  term. 
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Lambert  verf.  Thornton.  ,       wui.3.  cb. 

Roc  4x6. 

TRefpafr  for  taking  and  impounding  of  a  gelding.    The  Yrhat  *  6cm 
defendant  juftifies,  that  T.  B.  was  feifed  of  the  manor  S&^S 
of  P.  in  fee,  and  that  there  was  a  cuftom  within  the  manor,  by  virtue  of  a 
that  the  homage  fworn  at  the  court  baron  mould  make  by- by-law  made 
laws,  &V.  then  he  {hews,  that  the  homage  at  the  court  heldUDde!f  V^^fT 

0  ary  right,  if  the 

by-law  ordairs 

the  diftrefs,  he  Ked  not  fliew  a  cuHomary  right  to  deftrain. 

before 
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A  court  banm  before  the  fteward  made  a  by-law,  that inha- 

ST^^be  bitants  ^thin  the  manor  (hould  be  chofen  annually  by  the 
kcMbeforc  the  homage  to  be  field-reeves  within  the  manor ;  and  that  if  any 
fteward  of  the  inhabitant  chofen  by  the  homage  to  ferve  as  field-reeve  (hould 
manor.  R.  refufe  to  ferve,  he  (hould  forfeit  10/.  which  (hould  be  levied 
"to'SdJ*"  by  diftrcfe »  md  thcn  h«  ihews,  that  the  plaintiff  was  defied, 
conk  Noy  %o.  &c'  an<l  refufed  to  ferve,  lie.  by  which  the  fine  of  10/.  fete. 
Cro.Efis.79a.  the  defendant  as  bailiff,  {sV.took  the  gelding  as  a  diftrefs, 
D.cont.  poft.  {5V.  The  plaintiff  replies,  de  injuria  Jua  propria  abfque  tali 
^Aj„  «**$/&.  Verdift  upon  iffue  joined  for  the  defendant.  And 
ColLitt.58.8u  motion  was  made  in  arreft  of  judgment  by  Wright  ferjeant, 
Where  the  that  the  defendant  has  not  preformed  to  levy  the  penalty  by 
homaff**t  *  diftrefs.  And  it  was  argued  feveral  times,  but  afterwards  it 
fta*edto^veJawa8  adjudged,  that  it  was  well  enough ;  becaufe  the  pre- 
power  to  make  fcription  being  for  the  by-law,  and  the  by-law  itfetf  ordain- 
by-Uws,  and  *  ing  a  diftrefs,  it  is  the  fame  thing  as  if  the  prefcription  had  ap- 
jj^^l^"  pointed  the  diftrefs.  Second  exception,  becaufe  it  is  faid,  that 
voder  a  by-Lw*c  ty-l**  wa*  m*&e  at  the  c00**  held  coram  fenefcalb,  where 
made  at  a  court  it  ought  to.have  beenfeclatoribut.  Sed  non  allocatur  \  for  by 
held  before  the  prefcription  a  court  may  be  held  before  the  fteward;  and 
J6^1"^*  after  verdift  the  court  laid  that  they  would  intend  it  fo,  be- 
T^rdia  for  the  cau^c  lt  wa9  neceffary  to  be  proved  upon  the  iffue  de  injuria 
plaintiff  on  the  ySui  propria.  ,  Judgment   for  the  defendant.    Ex  relation* 

general  traycrfcOT>ri*  J)aU       . 
will  prefume  ' 

Inch  a  prefcrip-  ^ 
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Sir  John  Holt  Chief  Jujike. 


Sir  Thomas  Rokeby 

Sir  John  Turton  \Jufikes. 

Sir  Samuel  Byre 


} 


Duncomb  verf.  Church,  Warden  of  the  Fleet.  v**mM, 


ding  a  prout  pa* 

act  after  plead- 

.__-_._-__  ,  #*..•»■»  •   a  ingarecordiia 

UNCOMB  commenced  an  action  tn  B.  R.  againft  defc&inforaa 
the  defendant,  who  imparled  with  falvis  omnibus  ad-  «nly-  Vide  4 


vantegiis  quoad  billam  pradicl am  t  and  afterwards  pleaded  pri-  J*-  «  *«.  4 
▼ilegem  C.  J?,  as  warden  of  the  Fleet.    The  plaintiff  re-  Mvazlpocak 
plies,  that  at  the  time  of  the  exhibiting  of  his  bill  the  de-  imparlance  &- 
fendant  was  in  cuftodia  marefcalli  in  quodam  placito  dehiti  ad  vingaUexcep. 
JtBmn  A.  B.  an  attorney  of  the   king's  bench.    The  de-  tur  o"^ 
fendant  demurs.     And  exception  was  taken  to  the  replica-  defendant  cau- 
tion, becaufe  it  does  not  fay,  prout  patet  per  recordum,  and  not  plead  to  the 
therefore  the  defendant  is  deprived  of  the  benefit  of  joining  j«rif*AioiL  a. 
iffue.    But  per  curiam  it  is  aided  by  the  general  demurrer,  ^c*  Lntw.  *L 
andfo  it  has  been  often  ruled  in  the  king's  bench.    For  bi.  1094.  Be  &c 
if  the  record  be  (hewn  in  pleading,  thz  plaintiff  may  reply  3  Lev.  34$, 
9 J  tie!  record^    although   the  defendant  has  not  concluded  Gilb-HflLaB. 
with  prout  patet  per  recordum  ;  and  therefore  it  is  but  form.  q.  wjietibertos. 
And  Holt  after  argument  at  the  bar,  feemed  to  be  of  opi-  pica  of  privilege 
nioo,  that  the  plea  was  ill,    1.  Becaufe  after  a  general  im-  inanotheroaurt, 
parlance    this    matter   could  not  have  been  pleaded  ;  then  ^ffjj£^£* 
though  there  is  a  fpecial  imparlance,  yet  this  imparlance  is  defendant wataa 
wifh  falvis  omnibus  advantages  ad  billam  only,  and  therefore  cuftody  in  tne 
this  plea,  which  is  to  the  jurifdiclion,  is  not  fayed.     2.  ItPrifoa  ,of  *• 
(eemstohim,   that  a  privileged  pc:Ton  may  plead  his  pri-  S^et*aTda« 
vilege,  notwithftanding  that  he  is  in  cuftody  of  the  marfhal,  fujt ^  a  petCam 
and  declared  againft  as  in  cuftody.     But  if  he  be  in  cuftody  havingpnrifegi 
ttpoa  a  waiver  of  privilege,  or  upon  attachment  of  privilege,  i?.£ch  £urL 

***  Sir.  ioi« 
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lie  is  liable  to  the  aclions  of  all  men.  It  feems  hard,  that 
whilft  a  man  waives  his  privilege  to  one  a£lion,  he  (hould  be 
expofed  to  ail  men ;  but  if  the  cafe  were  fo,  it  ought  to  be 
pleaded  fpecially.  But  to  this  matter  »o  pofitive  refolation 
was  givenj  becaufe  the  fuit  was  discontinued  by  confent  of 
the  parties. 

Rex  verf  Bernard. 

5,  C.  Salt.  502.  Skinn.  669.  Comb.  390.  12  Mod.  115.  Holt  152. 

Acorpomtxon    T^  ^TC>tron  was  made  to  qua(h  an  indictment  againfl  the' 

.  has  no  power  of  J^VX   defendant  for  refufing  to  fervc  the  office  of  con  (tabic ; 

mn.m?n  ri£hf   which  indiclment  fet  forth,  that  Bernard  was  elected  by  the 

Sable   Vide    niayor  an^  aldermen  of  Southampton  upon  the  fourth  of  Mayf 

ante  70.    Bnt  debito  modo  fecundum  confuetudtnemy  tsV.     And  the  court  re- 

itxnaybycuP.    fufed  to  quafh  it  upon  motion,  but  drove  the  defendant  to 

?£'    A° in"    plead  to  it  or  demur.     And  afterwards  the  defendant  having 

wVfcrWthe  dcm«rrcd,  in  Hilary  Term  8  Will.  3,  after  argument  by  Mr. 

efficeof  »  con-  Northey  for  the  defendant,  and  Sir  Bartholomew  Shower  for 

fiabfe  on  the      the  king,  it  was  quaihed ;  becaufe  although  by  cuftom  the 

eic&ion  of  a     eleftion  of  a  conftabie  may  be  by  the  corporation,  becaufe 

ft^Terforth    l^e  government  of  the  place  is  repofed  in  them ;  yet  this 

tfce  corporati-    is  not  of  common  right,  but  'they  ought  to  prefcribe  for  it, 

«Nrfgnttor  «  which  is  riot  done  here;  for  the  debito  modofecuhdum  confue^ 

c^*  tudinem  villae,  isfc*  is  not  fufficient,  but  the  prefuription  fhould 

have  been  fpecially  made.     And  for  this  reafon  principally, 

though  there  were  other  faults  in  the  indictment,  jtldgrnent 

was  given  for  the  defendant. 

Tite  verf  epifcopum  Worceiler. 

Iacicdtmcntthc  TQ>je£lment  was  brought  againfl  the  bifhop  of  Worcefter 
mend  die  NHI  r  *  anc*  ^x  ot^ers»  who  all  (even  entred  into  the  rule  to 
•riiwrollbj-in-confefs  leafe,  entry,  andoufter..  The  plea  roll,  the  diflrin- 
fcrtingthename^/,  and  the  jurata,  were  againft  feven  defendants,  but  the 
ofoncof  fcvwaw^  pr;us  roj^  ancj  t^c  p0Jlea9  hiade  mention  but  of  five  de- 
0.8^^48.  i^fendants.  And  now  after  verdift  for  the  plaintiff  at  niji 
Mod.  107.  prius  ^  it  was  moved  in  B.  R.  that  for  this  omiflion  of  two 
Comh.393.vidcof  the  defendants  in  the  nift  prius  roll,  and  in  the  po/tea,  the 
*  Wgfpl6l6  a<^*on  was  difcontinued  againft  all.  Upon  which  the  plain- 
a.^deairopoft.t^rnac'e  application  to  7 reby  chief  juftice  of  C.  B.  before 
1x6.  vide  ti-  whom  this  caufe  was  tried  at  nift  prius ,  to  return  the  poflea9 
men8Co.i6x.  tljat  all  the  feven  defendants  were  found  guilty  ;  and  in  truth 

jnd  ^^hotri  d^c  fa^  was  *°9  ^or  M  tlie  ^cvcn  ckf€nc,ani8  aPPeared  at  the 
the  caufe°  if  aU  tr*a^  an<*  ma^c  defence,  and  verdict  was  given  againft  them 
the  defendant*  all.  Upon  which  Treby  chief  juftice  demanded  the  opinion 
appeared  upon  of  his  brothers  in  C.  if.  who  were  all  of  opinion,  that  it 
poftca*1  vide  tn^*)t  te  amended ;  for  it  was  the  error  of  the  clerk  in  the 
Str.  1 197.  *i  tranferibing  only.  Upon  which  Treby  faid,  that  he  would 
Wilf.  33.  No  return  the  pojiea,  that  all  feven  were  found  guilty.  (All 
cofts  on  amend- 
ing the  Nifi  prius  rell  feforc  judgment,  th  >*  a  writ  of  cir«r  may  hivj  been  fued  <m  ro:  the 
fcukjeSified.     ViAe  j  Tv-rin.  Rc;\  aKo.  Su,  834. 

which 
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which  I  beard,  being  prefent  in  C.  27.)    And  afterwards 
the  plaintiff  moved  in  B.  R.  that  the  court  would  give  him 
leave  to  amend  the  nifi  prius  roll,  &c.  by  the  plea  foil. 
Againfl  which  it  was  objc&ed,  that  the  judge  of  nifi  prius 
had  no  authority  to  try  this  iflue ;  for  the  iflue  being  betwixt 
A.  and  B.  upon  the  nifi  prius  roll  only,  he  had  no  authority 
to  try  an  iflue  between  A.  and  B.  and  C  efpecially  in  this 
aftion,  where  one  defendant  may  be  found  guilty,  and  ano- 
ther acquitted.     2.  If  the  pojiea  be  amended,  this  will  be  to 
ahcr  the  verditt,  and  fubjeft  the  jury  to  an  attaint     Be- 
sides that  the  authority  of  the  juftices  of  nifi  prius  is  but 
xninHlerjal  to  the  court,  and  the  poftea  is '  an  account  of  the 
matters  committed  to  them.    If  they  give  account  of  an 
iflue  tried  between  A.  and  B.  the  king's  bench  cannot  make 
this  a  trial  between  A.  and  B.  and  C.    But  by  all  the  court 
order  was  given,  that  it  (bould  be  amended.  '  For  upon  the 
whole  matter  it  appears,  that  this  was  but  a  miftake  of  the 
clerk ;  for  it  appears  by  the  iffuc  roll,  that  iffue  was  joined 
by  all  feven,  and  therefore  it  may  well  be  amended  by  it.  Declaration  • 
As  where  debt  is  brought  againft  the  heir  upejn  the  bond  of  debt  againft  the 
the  anceftor,  in  which  he  bound  nimfelf  and  his  heirs ;  if  heir  upon  the 
in  the  declaration  the  word  heirs  be  omitted,  though  theb«JdofWsan- 
Pfiof  the  aaion  depends  upon  this  word ;  vet  becaufe  it  k  JJwKdt 
bat  the  flip  of  the  clerk,  who  had  the  bond  before  him,  it  WOrd  «  Hdnu" 
&a]l  be  amended  by  the  bond.     And  this  alteration  will  not 
fubjed  the  jury  to  an  attaint :  for  iflue  was  joined  by  all 
feven,  and  defence  in  fa&  was  made  by  all  feven,  and  all 
feven  were  found  guilty.     And  it  appears  alfo,  that  the  judge 
of  nifi  prius  would  have  had  perfctt  authority  to  try  this 
caufe  between  the  plaintiff  and  the  feven  defendants,  if  the 
iderk  had  not  made  this  flip ;  and  therefore  this  flip  of  the 
clerk  being  amended,  aH  will  be  complete.     And  the  amend- 
ment was  made  accordingly.     And  afterwards   Sir  Bartho- 
lomew Shower  moved,  that  the  plaintiff  fhoukUpay  cofts  for 
this  amendment,  becaufe  the  defendants  had  fued  a  writ  of 
error  for  this  error  only,  which  was  a  great  ezpenee.     But 
it  was  denied  by  the  court,  becaufe  this  amendment  was 
made  before  judgment  was  given,  at  which  time  the  de- 
fendants ought  not  to  have  fued  their  writ  of  error,  but 
fhould  have  waited  till  judgment  ihould  be  given.      Mr. 
SaIheUy  Mr.  Jacob.     After  rule  for  judgment  for  the  plain* 
tiff,  and  before  entry  of  it,  the  defendant  brought  error.  * 
Afterwards  in  the  entry  of  the  judgment  the  clerk  made  an 
error  by  miftake ;  and  leave  was  given  to  the  plaintiff,  to 
amend  without  payment  of  cofts.     Mich.  10  Will.  3.  2?.  fL 
Ex  relatione  a'ri  Jacob. 
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Oldcroon  verf.  Pickering. 

8.  C.  Salk.  464-  3  Salk.  137.  Holt  503.  Carth.  376. 12  Mod.  103.  Comb.  $88. 

Execnton  or  ad- "HT^HE  plaintiff  declared  upon  an  attachment  uponapro- 
miiiittratort  arc  |  hibition  j  and  the  fingle  queftion  was,  whether  an  ad- 
tTdS^te  ef-  miniftrator,  who  has  an  eftate  pur  autre  vie  by  the  ftatute  of 
tatcs  pur  autre  29  Car*  2.  cap.  3.  f.  12.  be  compellable  to  make  diftributi- 
vie  Semb.  ace.  on  of  it  after  debts  paid,  by  the  22  and  23  Car.  2.  cap.  10. 

fcd^de44Jp  And  Mr"  Ward*  aTSucd>  that  hc  (hal1  •*  compellable  to 
Wml!  384.  and  tndkc  diftribution  of  it.  1.  Becaufe.  (a)  an  a&  fubfeqnent 
the  note  may.be  within  the  equity  of  an  ad  precedent     Then  fuch 

thert3P.Wmi.eftate  being  made  by  29  Car.  2.  cap.  3.  affets  in  the  hands  of 
^"J^cu"the  adminiftrator,  by  this  it  is  madefubjea  to  all  the  other 
c.  »o.f.  9.  by  qualities  of  affets  \  and  from  a  freehold  it  is  changed  into  a 
which  ftatutc  chattel,  for  it  pafles  to  the  adminiftrator  without  livery, 
they  are.  Upon  a  fieri  facias  (which  is  only  de  bonis  et  catallis)  againft 

the  adminiftrator,  it  (hall  be  fold ;  and  upon  a  plea  of  plene 
adminijlravit%  if  fuch  eftate  pur  autre  vie  remain  in  the  hands 
of  the  adminiftrators  it  (hall  be  found  againft  him.     ?.  The 
fpiritual  court  has  jurifduftion  of  fuch  luit  for  diftribution, 
for  the  ordinary  has  power  over  fucb  eftate,  which  he  pafles 
by  the  granting  of  adminiftration ;  and  therefore  a  legatee 
may  fue  an  executor  in  the  fpiritual  court,  though  he  has 
no  other  afets  but  fuch  an  eftate  \  for  if  the  legacy  be  of  1 00/. 
and  the  executor  hath  goods  and  chattels  but  to  the  value  of 
10/.  but  he  hath  an  eftate  pur  outer  vie  to  the  value  of  the 
t*)  Sed  vide     wfidue »  *n  w^at  court  (hall  this  legatee  fue,  if  not  in  the 
Cowp.  284  and  fpiritual  court,  for  (b)  at  common  law  a  man  cannot  fue  for  a 
289.  legacy  ?  befides,  admitting  fuch  an  eftate  to  be  a  freehold, 

yet  it  may  well  be  comprehended  in  the  word  goods  >  which 
the  ftatute  of  diftribution*  make  ufe  of.  For  bona  by  the  cano- 
nifts  and  civilians  fignifies  any  thing  in  which  a  man  hath  pro- 
perty ;  and  the  ordinary,  under  whofe  controul  thefe  diftri- 
tuitions  are,  is  guided  by  thofe  laws.  The  ftatutes  of  31  Ed* 
3.  St.  i.  cap.  1 1.  and  21  Hen,  8.  cop.  5.  which  appoint  admi- 
niftration to  be  granted,  mention  the  word  goods,  and  yet 
terms  for  years  are  within  thofe  ftatutes.  But  farther,  the 
22  Car.  2.  of  diftributions,  appoints  the  diftribution  of  the 
eftate ;  and  without  doubt  then  this  is  within  the  word  of 
the  a£t,  for  it  is  an  eftate.  And  it  is  more  reafonable,  that 
all  the  neareft  relations  (hould  have  diftribution,  than  that 
m  one  of  them  (hould  enjoy  the  whole.     And  therefore  he 

ftatutc  jntroduc-  prayed  that  the  court  would  grant  a  confultation.  Mr. 
tive  of  a  new  Cbejhy re  e  contra  argued,  that  the  29  Car.  2.  hadjmade  fuch 
law  implies  a  eftate  affets  y  which  is  an  affirmative  ftatute  introdu&ive  of  a 
negative  of  all  ncw  jaw>  afl(j  tncrcforc  implies  a  negative  of  all  matters  not 
ttibriW  teci-**  neceflarily  incident  to  fuch  innovation.  But  the  reafon  why 
dent.  D.  ace.  this  pafles  without  livery,  or  may  be  fold  upon  a  fieri  facias  ; 
Hob.  298.  4  or  if  an  executor  pleads  plene  adminiflrav'tt.  if  fuch  eftate  re- 
Mod.  108.  r  J 

(a)  vide  poft.  499. 

mains 


Mich.  Term.  8  Will.  3,  97 

mains  in  his  hands,  the  iffue  (hall  be  againft  him,  is,  be- 
caufc  thefe  things  are  effrmial  properties  of  affets^  therefore 
the  ftatute  having  made  fuch  eftate  affets^  incidentally  gives  to 
it  thefe  properties.  But  to  be  diftributable  is  a  new  quality 
not  at  all  incident  to  it  as  affets ,  nor  included  in  the  notion 
of  affets  y  for  before  this  aft  there  were  affets  which  were  not 
diftributable.     And  the  intiffe  intent  of  the  aft  is  fatisficd  ' 

\rithoutfuch  diftribution.    For  the  fiatute  fays,  (a)  that  it  fhall 
be  affets  for  the  payment  of  debts;  now  to  make  this  dis- 
tributable,  does  not  at  all  affift  to  the  payment  of  debts. 
Befides  the  ftatute  does  not  fay,  that  all  affets  (hall  be  diftri- 
burable, but  goods  and  chatties.     But  this  eftate,  though  if 
be  affets*  yet  it  remains  a  freehold,  and  the  adminiftrator  is  Adminiftratorb 
tenant  to  Hit  praecipe.     A  fiatute  may  make  a  fee  affets  for  tenant  to  the 
the  payment  of  debts,  but  by  this  (as  it  feems)  it  (hall  not  pr?cip*  of  "* 
be  affets  for  the  payment  of  legacies.     The  ftatute  makes  vic.iLd£itep^r, 
fuch  an  eftate  affets  in  the  hands  of  the  heir  as  fpecial  occu-  autre  vieh     f- 
pant,  but  this  is  only  for  fuch  debts  in  which  the  anceftor  fcts  "» tne  hand 
bound  him  and  his  heirs.     And  where  there  is  no  fpecial  oc-  °f  *?  ^c,r  for 
cupant,  it  goes  to  the  executors  or  adminiftrators,  to  pay  for  which  the  * 
creditors,   and  for  no  other  purpofe.     Befides  that,   it  is  anceftor  bound 
very  dangerous  to  fubjeft  a  freehold  to  the  power  of  the  or-  W^fclf  and  his 
dinary,  without  exprefs  words  or  neceflary  confequence ;  but 
in  this  cafe  there  is  neither  the  one  nor  the  other.     And  for 
thefe  reafons  he  prayed  judgment,  that  the  prohibition  fliould  - 
continue.     And  for  thefe  reafons  it  was  fo  adjudged. by  the'  *. 

whole  court-     Doy. 

(a)  The  words  of  the  ftatute  are  general  that  it  (hall  be  aflets  in  the  hands  of  the  executor 
or  ximiniftrator.  ' 

Hartop  verf.  Holt.  £*■">«•  K«  »<* 

S.  C  SJk.  163.  5  Mod.  229.  Comb.  393.  rx  Mod.  105.  Holt  271.    See  the  ^Imbo-  on 'a' 
writ  of  error.  5  Mod.  az8.  and  Vol.  3.  73.  .     mcre  award  of 

THE  plaintiff  recovered  judgment,  in  debt  in  B.  R. *«cotion.  R. 
upon  which  a  writ  of  error  was  brought  in  the  exchc-*"g  s^iioi 
quer  chamber,  and  the  judgment  was  affirmed  there  \  upon  and  fee  the  bot- 
which  a  fare  facias  was  fued  upon  this  judgment  in  B.  R.  and  torn  of  the  next 
the  plaintiff  had  judgment  thereupon  given  for  him,     And  1*5*- 
now  the  defendant  brought  a  writ  of  error  taw  in  redditione^°ro™£ lt 
judicii  quam  in  adjudication  executionis*     And  notwithftand*  judgment 
ing  this  writ  of  error  the  plaintiff  fued  execution,  and  took  in  a  Scire  facia*  > 
the  defendant  in  execution.     And  now  it  was  moved  on  upon  a  judgment 
the  part  of  the  defendant,  that  he  might  be  difcharged.     1.  m  *  ^ukrt  "\  . 

u     r  r     1  r         "  n  1  *  1     •    •  1        •     i-  •  which  the  ongi- 

oecauie  the  writ  of  error  well  lay.     2.  Admitting  that  it  did  nal  judgment     , 
not  tie,  yet  it  would  be  afuperfedeas  to  the  parties.     And  as  has  before  been 
to  the  farft  point,  it  was  faid,  that  a  writ  of  error  will  lie  affirm^-  *• 
upon  an  award  of  execution,  and  that  the  execution  was  as  y^JTC  l^l    ' 
veil  within  the  27th  of  JZlizabeth>  cap,  8.  as  the  judgment  does  not  lie, 
itfelf.    For  the  ftatute  gives  remedy  in  all  aftions  mentioned  the  writ  tho* 
there,  when  the  party  is  grieved  in  recordo  et  proceffii  j  then  f"ed  J£J[\  "  £ 

Vot-      l'  H  finceMrVtr.C949.' 
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ttnce  this  is  the  grievance  of  the  party,  which  the  ftatutc 
would  relieve,  and  the  party  is  no  more  grieved  by  the  judg- 
ment than  by  the  execution ;  error  mud  lie,  as  well  upon  the  ex- 
ecution,  as  upon  the  judgment.  2.  This  fcire  facias  comes  in  the 
place  of  debt  at  common  law;  and  therefore  as  error  would  have 
lain  upon  a  judgment  in  fucb  a£tion  at  common  law,  fo  it  mull 
lie  upon  a  judgment  in  fcire  facias ,  which  is  of  the  fame 
nature.     2.  It  was  faid,  that  admitting,  that  error  will  not 
lie  in  this  cafe,  yet  it  is  a  fuperfedeas  to  the  parties ;  becaufe 
it  is  the  king's  writ,  and  it  does  not  belong  to  the  parties 
to  be  judges  whether  it  lies  or  not.     But  it  was  anfwered 
to  the  firft  point)  and  adjudged  by  all  the  court,  that  the 
intent  of  the  ftatute  of  27  Eliz.  was  only  to  relieve  the 
party  grieved  upon  the  merits  of  the  caufe,  as  it  was  at  the 
time  of  the  firft  judgment,  and  not  upon  any  matter  fub- 
fequent  which  arifes  afterwards.    When  therefore  the  firft 
judgment  was  affirmed,  the  merits  of  the  caufe  were  al- 
lowed, and  the  exchequer  chamber,  who  ought  only  to  af- 
firm or  rcverft  the  firft  judgment,  have  executed  their  full 
Frrortamquam  power.     It  is  true,  that  if  a  fcire  facias  be  brought  to  revive 
lies  in  the  ex-  a  dormant  judgment  in  B.  R.  error  will  lie  in  the  exche- 
be^otTa *ud™"  4QCr  cJiam^)Cr  tam  V"""*  becaufe  it  is  only  in  execution  of 
mem  in  B.  R.  in  the  firft  judgment^  and  it  is  quqfi  a  kind  of  original  aftion  ; 
a  fcire  facias  up-  but  if  a  judgment  of  the  king's  bench  be  once  affirmed  in 
on  a  judgment,  the  exchequer  chamber,  and  then  a  fcire  facias  is  brought 
judfcmenfhas    uPon  lt »  lt  1S  privileged  from  any  other  writ  of  error ;  or 
not  been  affirm-  other  wife  the  law  would  be  infinite  and  without  end..  And 
ed  in  the  exche-  the  fcirt  facias  is  not  in  nature  of  debt  at  common  law  ; 
qner  chamber    cor  t^c  one  ;s  brought  to  obtain  another  judgment,  the  other 
x  Mod.  7o.Ci    to  obtain  execution.  And  Holt  chief  juftice  faid,  that  Tivifden 
Vent.  169.  &  juftice  was  always  of  opinion,  that  error  will  not  lie  upon 
ride  Cro.  Car.  award  of  execution.     As  to  the  fecorrd  point  it  was  anfwered 
*o8.  3J4-         anrj  adjudged  by  the  court,  that  this  was  the  refult  of  the 
firft  point ;  for  if  the  writ  of  error  will  not  lie,  it  cannot 
be  a  fuperfedeas  to  the  parties  (who  may  proceed  at  their  pe- 
ril, and  it  had  been  puniftiable  if  the  writ  of  error  had  lain) 
for  it  were  unreafonable  to  fuperfede  them  by  a  writ  of  error 
Error b>t  not  in  wn'ch  does  not  "*;     Afterwards  HiL  8  WilL  3.  B.  if.  it 
the  exchequer   was  held  in  the  cafe  of  Bonies  and  Rawlins  and  Man,  that 
chamber  on  a  error  in  the  exchequer  chamber  upon  judgment  in  fcire  facias 
lament  in  B.  againft  bail  is  not  a  juperjedeas  to  the  execution,  becaufe 

^fa^Scrror  <*ocs  not  l*  thcrc  »  fuch  cafe- 

zancV  of  bail. 

R.  ace.  1  Vtnt.  j8.  Yelr.  157.  Hob.  7a.  Cro.  Jac.  171.  Cro.  Can  a  18.  -D.  ace.  t  Vent.  169. 
„  &«4  fee  poJL  jz$. 
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Hicks  ver/1  Downing. 

alias 

Smith    Verf.    Baker.  A  termor  may 

S.  C.  Salk.  13.     1%  Mod.  ioo.    Pkadingt.    Vol.  3.  236.  bring  an  a&ioa 

•  *  .  againft  hit  un- 

ACTION  upon  the  cafe  was  brought  by  the  plaintiff f^S  for 
as  aflignee  of  the  reverfion  of  a  mefltiagfc  againft  the  keeping  his  fire, 
defendant  as  aflignee  of  a  term  of  years  of  the  houfe,  for  per  quod  the 
negligent  keeping  his  fire,  by  which  the  houfe  was  burnt.  J*oufc  wa* 
And  upon  not  guilty  pleaded  the  verdift  was  for  the  plain-  r01"^.  Cro 
tiff.    And  upon  motion  in  arreft  of  judgment  it  was  re-  EUz.  461.  D. 
folved,  ace.  Salk.  19. 

1.  That  if  leflee  for  years  of  a  houfe  aflign  over  all  his  £.  Pv*  ^9' 
terra,  and  the  houfe  be   burnt  by  the  negligence  of  the^1,^1^  ^ 
affignee;  no  ad  ion  lies  for  the  aflignor  againft  the  affignee  in  fuch  aAion 
for  this.    For  the  aflignor  had  no  refiduary  intereft  in  the  the  plaintiff 
houfe,  nor  is  he  liable  to  the  leflbr ;  becaufe  he  committed  j^^^jj1 
no  wrong,   the  aflignment  being  lawful,   and  the  burning ^  hce  h*£* 
not  being  by  his  default.     So  if  leflee  for  three  years  affigns  refiduary  inter- 
his  term  for  four  years,  or  demifes  the  houfe  for  four  years,  *&  when  the 


not 


he  does  not  by  this  gain  any  tortious  reverfion,  and  it  docs  £OB^  wai 

but  amount  to  an  aflignment  of  his  intereft.    And  the  law  is  ButVe  need 

the  fame  as  in  the  cafe  aforefaid,  (hew  that  it  ftill 

2.  That  if  the  leflee  for  three  years  of  a  houfei  demifes  it  continue*, 
for  two  years ;  in  refpeft  of  his  reverfion  he  may  have  an  ™*  "J!^0^ 
action  againft  the  leffee  for  two  years,  if  the  houfe  be  burnt  not  maintain 
by  hb  default,  becaufe  he  is  liable  over  to  the  a£tion  of  the  fuch  adion 
leflbr.  ,  againft  hit 

3.  That  it  is  not  ncceflary,   that  fuch  leflee  for  three  ^f|^mor  for 
Tears  ftiould  have  a  refiduary  intereft  in  him,  when  he  brings  Tcari  ngfa*  a 
his  aftion ;  but  it  is  enough,  that  he  had  fuch  intereft  in  leafe  for  a  time 
him,  when  the  houfe  was  burnt.     And  he  ought  to  (hew  weeding    hit 
in  his  declaration,  that  he  had  an  intereft  in  him  then  to  mt|j£{[       3*n*f* 
come,  when   the   houfe  was  burnt.  .See  Cro.  Car.  135.  operate  as  as         3*& 
WijL%  vcrf.  TrcuJc.     Jacob.  affignment. 

Vide  Dougl.  %  Ed.  n.  59. 

Bracy's  cafe. 

S.  C.     Comb.  390.    s  Mod.  30$. 

JiRACT  being  committed  by  commiflioners  of  bankrupts  Commiffioner* 
for  not  anfwering  to  the  queftions  propofed  to  him  by  of  ^"^"P1* 
the  commiflioners,  was  brought  to  the  bar  by  habeas  corpus,  ™£ ^hc*  ™d" 
and  after  the  return  filed  exceptions  were  taken,  that  the  in  what  manner 
return  was  illegal.  The  firft  queftion,  was,  when  and  in  what  he  had  been 
manner  he  had  been  aiding  and  aflifting  in  carrying  away  the  f^S  "*  ca^y" 
lunkrupt's  goods  ?  And  it  was  objected,  that  this  queftion  bankrupt's 

good*  and  what 
he  knew  cf  the  bankrupt'*  goode  even  from  a  time  before  the  bankruptcy. 

H  2  wa* 
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not^coinmu"*"  was  not  ,awfu1 5  for  t0  anfwer  it,  would  be  to  accufe  him- 
vitiefs  to  re-  ^>  anc*  t0  fubjeft  him  to  pay  the  double  value  of  the 
main  in  prifon  goods.  But  per  cur'nm  upon  view  of  the  ftatute,  that  which 
until  he  (hall  fubjefts  a  man  to  the  penalty,  is  the  not  discovering  what 
au?h?>^ty.°  snr"e  knows  concerning  fuch  goods  carried  away ;  and  there- 
C.  Salk.  348.  f°re  if  Bracy  had  anfwered,  that  he  was  aiding  in  embezzling 
1  Bic.  Abr.  and  carrying  away  of  the  faid  goods,  which  goods  now  He 
^Gco Cd  VlC  "l  ^uc^  a  P^ace'  tms  wou^  nave  avoided  the  penalty.  And 
f.  i8°"tlut\?ic'  therefore  (by  tliem)  the  queftion  is  good. 

court  or  judge 

on  a  habeas  corpus  may  re-commit  him. 

The  fecond  queftion  was,  what  he  knew  concerning  the 

bankrupt's  goods  from laft  ?  And  it  did  not  appear 

when  he  became  bankrupt,  and  fo  it  might  be  after  the 
time  mentioned  in  the  queftion ;  and  no  body  is  bound  to 
give  account  of  what*  he  knew  of  the  goods  before  he  became 
bankrupt.  But  by  Holt  chief  juftice  he  is  bound  to  give 
account  of  it,  for  that  tends  to  the  difcovery  of  what  goods 
the  bankrupt  had  -at  the  time  when  he  became  bankrupt. 
(*)  Vide  1  Atk.  Formerly  the  time  was  mentioned  when  he  became  bank- 
78. 119.D0ugI.rupt,  but  (a)  it  is  omitted  now,  and  that  is  the  wifer  courfe. 

345-.  &  »47-  "• 

but  particulaly  Forr.  243,  244. 

But  afterwards  an  exception  was  taken,  that  the  conclu- 
fion  of  the  commitment  was  ill,  for  he  was  committed  to 
remain  in  prifon  without  bail  or  mainprize,  until  he  (hould 
conform  himfelf  to  the  authority  of  the  commiflioners.    Now 
this  is  ill,  becaufe  the  commiflioners  have  feveral -authori- 
ties, and  particularly  one  to  make  officers  to  fummon  all 
debtors  to  the  bankrupt,   &c.     Now  by  force  of  this  con* 
clufion  Bracy  mufl  remain  in  prifon,  until  he  become  their 
fummoner.     If  it  was,   until  he  (hall  conform  to  their  au- 
(b)  Commif-     tnority.  in  this  fpeciat  matter,  it  had  been  good.     Or  (£)  if 
iioners  of  bank-  the  commitment  were  to  remain  in  prifon  until  he  mould  be 
rupu  cannot      difcharged  by  due  courfe  of  law  (r),  it  would  be  ill.      As 
commit  a  wit-  wncre  a  ftatute  gives  authority  to  juitices  of  peace,  to  com- 

in  prifon^Uhe mit  umil  ^e  Partv  ^aJ'  account  >  00  tnev  committed  a 
flullhedii"-  man,  to  remain  in  prifon  until  he  (hould  be  difcharged  by 
charged  by  due  due  courfe  of  law,  and  it  was  held  ill.     And  of  this  opinion 

R°Ua-e  °^XV'   was  "**  cm^f  ju^'ce-     ^nd 'by  him  the  word  fubmk  in  the 
.  a^c  f.oA .      ftatute  ^oes  not  mcan  an  a£l  of  humble  fubmiffion,  but  only 

to  make  anfwer  to  the  queftion  propofed,     And   the  word 

[and]  in  the  a£l  means  [id  eft"]  and  ties  the  fubmiffion  to  this 

rax!-  \ate      Particu^r  purpoie.      1  he  prilbner  was  difcharged.     Doy. 

Mu.h.   5  Will. 

&.  Mar.  13.  R.  which  was  for  i:ot  anfaerin^  upon  examination  being  committed  for  fufpicion  of 
Wing  a  popini  piicA,  upon  25.  JlIIz.  and  therefore  futh  commitment  until  he  be  difcharged. 
l?s.  was  nor  good,  buiiiuic  it  wa*  not  puifuaut  to  the  ad.    1  Saik.  351.    Caftb.  api.   Comb. 

4\,   C'aith.  i>i. 

JLec 
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Lee  verf.  Brace.     Error  C.  B.  wTi^^R. 

5.  C.  MMod.  101.  3  Salk.  337.  Holt  668.  3  Danv.  Abr.  185.  pi.  13.  Carth.  RoU  9*9'        Z/l^Jju/J. 
jij.  with  the  arguments  of  counfe!.  5  Mod.  266.  pleadings  and  verdict  Vol. 3. 99.  A  limitation  to       P 9  J  - 

a  man  and  his 

EJcftment.     Upon  a  fpecial  verdid  the  queftion  was,  if  hcir«eveii  in  a 
if.feifed  in  tec  makes  a  feoffment  in  fee  to  the  ufej^^^ 
of  himfelf    for    life,    remainder    to   his   fon    B>   and    his  paf8  only*  an 
heirs,   and   for   (a)   default    of   fuch   iffue   remainder    to  cllate  tail.  R. 
the  rights  heirs   of  A.  whether  B.  had  an  eftate   tail   or  acc-  1J"-  Rt'P< 
fee.    And  it  was  adjudged  in  C.  B.  that  B.  had  but  an  ***  ££  £5r; 
eflate-tail.     And   after  argument  at  bar  Holt  chief  juflice  265.  D.  ace.  Co! 
was  of  the  fame  opinion ;  for  the  intent  is  apparent    and  the  L»tt.  21.  a. 
words  which  conveyed  the  eftate  in  fee,  are  qualified  by  the  S°J*' d*  54I#  a 
fubfequent  words  and  converted  into  an  eftate- tail,  Salield.  6a°  "  l?4S}' 
(c)  (d)  1147.  "5*  (*) 

(j)  In  1  a  Mod.  Salk.  Holt  3.  Danv.  Carth.  and  5  Mod.  ubi  fupra  the  limitation  over  is  ex- 
prclsly  "in  default  of  the  iflue  of  tfce  body  of  B."  / 

(J)  R.  ace.  in  a  will.  Cro.  Jac.  390,  415,  427,  448.  3  Lev.  70.  poft:.  568.  Cowp.  134.  410. 

(c)  In  Carth.  ubi  fupra,  the  court  are  made  to  ground  their  determination  upon  the  diftindion 
between  a  conveyance  by  way  of  ufe,  whicli  they  confidcrcd  this  to  be,  and  a  conveyance  at  com- 
mon law,  as  to  which  fee  3  Atk.  734.  'In  Salk.  and  Holt  ubi  fupra,  upon  the  cir- 
cumftance  of  the  rcftri&ion  being  infrrted  in  the  fame  ftntence  with  the  limitation. 

(i)  There  is  another  reafon  (fuppofing  A.  to  have  had  no  children  by  any  other  wife  than 
B's  mother)  why  in  the  cafe  of  a  will  at  lead,  this  limitation  to  B.  muft  have  been  ^eld  to 
pais  an  eftate  tail  only,  viz.  becaufe  the  limitation  over  was,  to  his  collateral  heirs, :  «u  to  which 
pom  vide  poft.  568.  and  the  cafes  there  cited. 

Tcuxera  Dimater  verf.  Hooper. 

S.  C.  Comb.  394. 

CASE,     The  defendant  pleaded  the  abatement, that  the  ' 

plaintiff  was  an  alien  enemy  born  at,  feV.     The  plain-  To  a  pVa  in 
tiff  replies,  that  he  was  born  at  London,  et  hoc  par  at  us  eft  abatement  tho* 
vtrificaret&c.    The  defendant  demurs.    And  exception  was  ^J^^,/0' 
taken  to  the  replication,  that  the  plaintiff  fhould  have  ten-  nlattcr  he  may 
dered  an  ifTue,  and  not  have  concluded  with  an  averment,  conclude  with 
Sfd  non  allocatur.    For  by  Holt  chief  juflice,  if  the  defendant an  aveimewt. 
pleads  in   abatement,   the  plaintiff  has  election,   either  to    "c  .  ^Jod. 
reply  and  tender  an  iflue,  or  to  plead  with  hoc  paratus  eft  285! 
vertficarei  and  the  defendant  might  have  rejoined,  that  theEuttoapUa  i:. 
plaintiff  was  not   born  at  London  and  taken   iflue,    if   hejar»hcmua  r 
pleafed.     But  where  a  plea  in  bar  is  pleaded,  if  the  plain-  ifj^^^  j"^ a 
tiff  replies  i flu  able  matter,  he  ought  to  tender  iffue.     Judg-  362.  and  lie 
ment  for  the  plaintiff,  that  the  defendant  anfwer  over.     Mr.  Str.  1177. 
Sheller.     But  if  alienage  be  pleaded  at  jg.  in  bar;  and  the  co"t'^;3f,t:r 
plaintiff  replies,  that  he  was  born  at  L.  and  traverfes  the  ^.DouwI- 
heing  born  at  B.  he  ought  to  conclude  with  an  averment. 
Ruled  in  this  cafe,  as  Mr.  Place  told  mc.     See  RaftaL  Entr. 
252.  b.  Aft.  11. 

Baumeru  verf.  Pine.  The  a  em  of  . 

BY  Holt  chief  juflice,  an  agent  of  a  regiment  is  but  a  fer-  rtgimfiitWi/r 
vant  of  the  colonel,  and  the  receipt  of  the  agent  charges  the  fervant  o< 
the  colonel.     There  is  no  privity  between  the  King,  or  the  lhc  col°acl. 
foidicr,  and  the  agent. 
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Richards  verf.  Hill. 

S.  C.  5  Mod.  206. 

itfclt  impliof  a  T^  "  ^  plaintiff  declares,  that  he  was  feized  of  an  ancient 
tort,  a  per  quod  X  water-courfe  and  mill,  and  that  the  defendant  being 
is  not  neccffary  conufant  thereof  diverted  the  faid  water-courfe,  fo  that  it 

Ia™nint^deh4C0U,d  n0t  fl0W  t0  his  mH1  f°r  fo  ,0n?  timC  in  cclta5n>  *>  V*& 

Wilf.  313.  poft.  mofore  non  potuit,  &c.  After  verdift  for  the  plaintiff  it  was 
274.  And  if  moved  in  arreft  of  judgment,  that  the  hindrance  of  the 
the  plaintiff  in  grinding  is  dcfiened  to  be  the  gift  of  the  a&ion,  and  there- 
fible  fer  quod"  ^orc  lt  ougnt  t0  °e  Al^wn  to  exprefsly,  but  here  it  is  northern 
the  court  will'  •  intelligibly  ;  for  it  (hould  be  niokre,  which  fignifies  to  grind, 
even  after  ver-  but  mo/are  has  no  fuch  fignification.    Sed  non  allocatur.     For, 

di<f '  CS3&der  kPr  Hoit  cnicf  juf*ice>  et  totam  curtam%  where  the  aft  implies 
ttwttag*?*  a  tort  °*  itfclf,  a  per  quod  is  not  neceflary  to  fupport  the  ac- 
water  courfe  tion,  but  only  aggravates  the  damages.  Now  here  it  ap- 
from  a  mill  in>  pears  a  tort  without  the  per quod,  for  it  is  faid  that  the  water- 
And  an^acV  cour^e  c°uld  not  flow  to  his  mill,  and  therefore  it  is  good, 
will  He  thereon  Specially  after  verdid.  Judgment  for  the  plaintiff, 
without  adding 
a  per  quod  the  plaintiff  could  not  grind.    D.  ace.  poft.  439. 


Mich. 
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Sir.  George  Treby  Chief  Jujlice. 

Sir  Edward  Nevill 

Sir  John  Powell,  fen.  died  la/i 

vacation  at   Exeter'  on  tbeKjuflices. 

wejlern  circuit* 
Sir  John  Powell  */*Gloucefter 


Palmer  verf.  Branch  &  ux\ 

J>  RANCH  and  his  wife  libelled  againft  Palmer  in  the  JJ^J™ 
^  confiftory  court  of  London,  for  baring  fpoken  in  a  pub-  th€  cuftom  of 
lie  coffee-houfe  defamatary  words  of  the  wife,  ziz,  Palmer  London  which 
laid,  do  you  hear  the  news;   J.   S.   afked,  what  news?d?n?tncccfl5u 
Palmer  anfwered,  Mrs.  Brand's  thighs  are  bare,  and  Waci-^^dbm. 
hurft  is  between  them ;  and  added  many  words  too  obfeene  vide  Dougi. 
to  be  repeated.     And  now  upon  fuggeftion,  that  by  the  cuf-  ids-  »•  1* 
torn  of  London  whores  ought  to  be  carted,  and  therefore  by 
the  cuftom  there,  to  call  a  wemaq  whore  is  actionable,  and 
that  thefe  words  amount  to  the  charging  the   wife  with 
whoredom,  Mr.  fcrjeant  Gould  moved  for  a  prohibition,  and 
argued,  that  words  as  uncertain  as  thefe  had  been  adjudged 
adionable  at  common  law,  and  therefore  1  Ro.  Abr.  66.  pi. 
13.    Roote  v.  Moiling.     A  man  fays  of  a  woman,  that  me 
did  lie  with  a  weaver  of  Colchejler  in  a  ditch,  and  the  wea- 
ver's breeches  were  down,  and  they  were  at  it ;  though  (he 
might  have  lain  with  the  weaver  in  the  ditch  without  harm, 
yet  thefe  words  were  adjudged  actionable.     But  to  this  cafe 
Powell  juftice  anfwered,  that  it  appeared  by  the  report  of 
this  cafe  in  1  Rolls.  Rep.  420.  that  the  plaintiff  had  declared 
with  a  per  quod  moritogium  atnijit,  or  otherwife  thefe  words,  ' 
as  it  feemed  to  him,  bad  not  been  actionable.     But  Gould % 
admitting  that  .an  aftion  would  not  lie  for  thefe  words  at  . 

common 
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common  law,  yet  in  this  cafe  a  prohibition  ought  to  be 
granted,  by  him ;  for  if  Palmer  had  called  Mrs,  Branchy 
whore  in  exprefs  words,  then  without  doubt  a  prohibition 
fhould  be  granted  ;  becaufe  (he  might  have  an  atlion  in  Lon- 
don ^  for  whores  there  by  the  cuftom  ufe  to  be  carted.  But 
the  cuftom  does  not  confine  this  to  the  fpecific  word  whore, 
but  words  which  amount  to  it  are  a&ionable.  And  there- 
fore Mich*  3  Joe.  2.  between  Hook  and  Hawkins,  the  word* 
were,  I  never  had  a  baftard,  but  Mrs.  H.  had  a  baftard,  and 
that  after  her  hu (band's  death.  It  was  adjudged,  that  thefe 
words  were  within  the  cuftom  of' London ■,  becaufe  they  were 
tantamount  to  the  word  whore*  Then  in  the  principal  cafe 
all  the  by- (landers,  who  heard  thefe  words,  doubtlefs  ima- 
gined, that  Mrs.  Branch  had  committed  whoredom  with 
Backhurft.  But  it  was  adjudged  after  feveral  arguments  at 
bar,  that  a  prohibition  fhould  not  be  granted  ;  for  though  it 
is  not  abfolutely  neceffary  to  make  ufe  of  the  word  wbore, 
but  words  tantamount  will  bring  it  within  the  cuftom,  as  the 
cafe  of  Hook  vcrf.  Hawkins  was ;  vet  fince  the  cuftom  is 
Cuftoms  mnft  only  to  cart  whores,  and  every  cuftom  ought  to  be  taken 
iTm"  ilu lf'  ft"£My»  tne  wor<fc  ought  to  be  tantamount  to  accufe  the 
Com.  78.  woman  of  whoredom.  But  in  this  cafe  the  words  may  be 
true,  and  yet  Mrs.  Branch  may  be  no  whore ;  for  the  words 
import  only  lafcivious  aftions  and  geftures.  And  therefore 
if  the  defendants  proceed  in  London  againft  Palmer,  this  court 
will  grant  a  habeas  corpus.  Then  the  words  being  originally 
of  ecclefiaftical  conufance,  there  is  nothing  to  ouft  the  fpi- 
ritual  court  of  this  caufe  but  the  cuftom,  and  the  cuftom 
does  not  extend  to  it.  And  therefore  the  fpiritual  court 
znuft  have  liberty  to  proceed,  and  not  be  prohibited. 


Cotfworth  verf.  Betifon. 

Inanaaionfor  T^HE  plaintiff  brought  a  fpecial  aflion  upon  the  cafe 
a  pound  breach  J[  againft  the  defendant  for  a  pound-breach  ;  and  cjecla- 
the  plaintiff      re<^   that   hc  ha(|   ^j^   a  m;irc  0f   tjie  defendant  per  J. 

his  right  to  dtf-  0/fervientemfuum,vtiA  had  impounded  her  quiacepit  in  dam- 
train.S.C.Salk.  no/uo  a  pud  parochiam  dc  St  John  Lee  exiftentem,  and  that  the 
»4^.  defendant  broke  the  pound,  and  chafed  out  the  mare,  feV. 

^te•uft%tfTThcdefcndantPleaded,  that  hc£*ve  ^  to  the  plaintiff  in 
tort  tinder"  *  fatifsfaflion  of  the  trefpafs,  which  the  plaintiff  accepted  in 
licence  from  the  fat isfacl ion,  and  gave  leave  to  the  defendant  to  take  the 
plaintiff,  the      marc  out  0f  the  pound,  and  that  he  took  her  out  accord- 

fftte^T^  in?lv>  theVc  bfing  °Pcn»  &'•  The  Pontiff  replied,  de 
ral  travcrfo.  R.  f «/«'  it*  fo<*  propria  abfque  tali  caufa.  Iflue  thereupon,  and 
ace  6  Co.  67.  verdift  for  the  plaintiff  And  now  ferjeant  Pemberton  moved 
*-DaccDo^r- in  arreft  of  judgment,  i.  That  the  replication  was  ill,  be- 
B^rr  Vi6.Vl  C  caufe  the  plaintiff  fhould  not  have  traverfed  the  caufe  gene* 
But  it  cannot     rally,  but  the  acceptance  in  fatisfa&ion.     Sed  non  allocatur. 

be  obje&td  to  -  For 

after  v«rdi&. 
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For  tbotigfa  fuch  i&ie  is  improper,  and  had  been  ill  upon 
demurrer,  yet  is  aided  by  the  verdi£t.     Hob.  76.  Banks  verf. 
Parker.     And  fo  it  was  adjudged  Mich,  13  Car.  2.  B.  R. 
Beejlys  cafe.     1  Keb.  T2j.     2.  Pemberton  argued,  that  the 
plaintiff  had  not  intituled  nimfelf  to  his  action,  for  he  has  not 
(hewn  any  tide  to  the  place,  where  he  fuppofes  the  mare  If  a  ^^^  j, 
was  damage  feafant.     Then  if  he  has  not  title  to  the  place  taken  without 
.  where,  isfc  he  could  not  deftrain  her,  and  confequently  the  caufc.the  owner 
diftrefs  of  the  mare  was  tortious;  and  if  the  diftrefs  wa8^for^"cit.J 
tortious,  the  impounding  was  tortious  alfoj  and  then  thepoundc<j \£^m 
defendant  may  well  juftify  the  breach  of  the  pound.     Sednon  3  Bl.  Com.  1%. 
allocatur.    For  per  curiam %  if  a  diftrefs  be  taken  without  caufe  Co-  *-*«.  47.  £• 
and  impounded,  the  party  cannot  juftify  the  breach  of  tne  £^  b^6^*' 
pound  to  take  it  out  of  the  pound,  becaufe  the  diftrefs  is  now  treflea.  51. 
in  cuftody  of  the  law.     But  if  the  diftrefs  is  taken  without  But  if  it  is  once 
cade,  before  it  is  impounded,  the  party  may  make  a  refcous.  impounded,  he 
But  in  this  cafe  the  taking  of  the  diftrefs  is  but  an  induce-  £££  £*£  * 
meat  to  the  action,  and  the  breach  of  the  pound  is  the  gift  pound  to  take  it 
of  the  adion ;  and  therefore  it  is  not  neceffary  here  to  ftiew  out. .  D.  ace. 
the  caufe  of  the  diftrefs  fo  certainly.     And  Raft.  Entr.  444.  *  B£*1' 1%* 
and  all  the  other  precedents  in  parco/raffo  are  in  this  manner.  b  °'    *** 47* 
And  therefore  judgment  was  given  by  the  whole  court  for  the  ciib.  on  dif- 
plaintiff.  trefiet.  ji, 

Philip  verf.  Ketifon. 

INa&ion  upon  the  cafe  the  plaintiff  declares,  that  the  de-  Whereanaakm 
kndzntfalfo  et  malitiofe  apud  Stallum  in  comitatu  Norfolciae  "  founded  upon 
crimen perjurii  impofuit  upon  the  plaintiff,  et  quod pofteaf cilice t  ^ittmtriffa 

ex  malitia  praecogitata  apud  Stallum  praediBum  fecit  et  in  different 
proeuravit  quandam  falfam  information  em  perjurii   exhiberi  counties  the  ve- 
againft  the  plaintiff  in  nomine  Edvardi  Ward  milith  attorndti  ?uc?£*bc  ^* 
demini  regit  generalis  apud  Weftm.  in  com.  Middx.  &c.   Upon  acefstr.  'm2j. 
the  general  jffue  pleaded  it  was  tried  at  Norfolk  affifes,  and  3M0d.23.adnw 
verdicl  for  the  plaintiff.     And  Mr.  ferjeant  Wright  moved  in  Blackft.  1071. 
arreft  of  judgment,  that  the  venue  was  ill,  becaufe  there  was 
nothing  of  the  procurement,  or  of  the  exhibition  of  the  in- 
formation, in  Norfolk;  but  all  in  Middle/ex.     And  it  is  not 
like  Bulwarks  cafe  7  Co.  1.  becaufe  there  it  is  but  the  continu- 
ance of  the  fame  tort.    But  there  are  here  two  diftincl  torts, 
for  he  does  not  fay,  that  the  information  was  de  perjurio  pr*~ 
dido ;  fo  that  non  conftat  that  the  information  w*s  for  the  fame 
perjury.     And  it  cannot  be  taken,  that  the  procurement  was 
at  Stallum,  becaufe  the  malice  is  fpecially  confined  to  Stallum9    , 
and  the  procurement  is  in  Middle/ex  at  WeRminfter.     If  he 
bad  not  interpofed  Stallum  between  the  malice  and  the  pro- 
curement, it  might  have  been  intended,  that  the  whole  was  at 
Stallum.     But  here  he  has  reftrained  this  conftru&ion  by  the 
p  H'tion  of  the  words.    And  though  it  is  after  verdi£t,  yet  it  is 
nit  aided  by  (0)  the  ftatute  of  jeofails.     For  the  ftatute  aids, 

(a)  16  &  r;  Car.  2.  c.  8.  f.  1, 

where 
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A  mif-trial  5.   wnere  the  venue  is  laid  in  the  propel  county ;  though  it  be 

not  aided  tin-     .  •   j   1  «ii  1         •*•  •      •  •  •  «    •        •  ° 

kfo  the  venue  is tncd  °J  an  !"  venue »  but  «  it  is  not  laid  in  the  proper 
kid  in  the  pro- county  the  ftatute  does  not  aid  it.  And  to  this  the  court 
per  county.  feemecfto  agree.  See  i  Sound.  246.  Crafte  v.  Boite.  But 
Tlcv10*"  33°*  as  to  t*lc  Prmc'Pal  matter  ^e  court  wa^of  opinion,  that  this 
Moi7.^4i  Ia  was  but  an  a&ion  of  one  continued  tort,  and  is  ail  one  with 
Vent.  aa.  a  Bulwarks  cafe.  For  the  procuring  of  the  information  is  but 
Mod.  14;  See  the  profecution  of  the  malice.  And  it  cannot  be  intended, 
poft.  "I4*  that  the  malice  and  the  procurement  could  be  in  feveral  places, 

and  therefore  it  may  be  laid  in  the  one  county  or  the  other. 

And  for  thefe  reafons  the  plaintiff  had  tjis  judgment.     See 

2  Mod.  23.  Nay/or  v.  Sharplefs. 

Brigftock  verf.  Stanion. 

In  covenant  die  /~*\  O  V  E  N  A  N  T.  The  plaintiff  declares,  that  by  cer- 
oreachmaybe  \^j  tain  articles  of  agreement  made  between  the  plaintiff 
^S^^md  defendant,  reciting,  that  whereas  William  bifhpp  of 
JL  ace.  Cro.  Jac.  Gloucefier  had  granted  to  the  plaintiff  and  hp  father  the  office 
304.  369.  poft.  of  regifter,  t3V.  and  that  whereas  John  bifliop  of  Gloucefler% 
47,*.  3 Mod.  69.  doubt4ng  if  the  grant  made  to  the  plaintiff  and  his  father 
^s^1/^^;  (being  two)  was  good,  had  granted  the  faid  office  to  the 
com.  Cro.  Jac.  defendant's  fon ;  upon  which  differences  arofe  between  the 
4S6.  plaintiff  and  defendant ;  it  was  agreed  between  the  plaintiff 

On  a  covenant  an(*  defendant,  that  the  plaintiff  would  fuc  a  feigned  aft  ion" 
for  the  quiet  en-  againft  the  defendant's  fon,  to  try  his  title  to  the  faid  office ; 
joyment  of  an  and  that  the  defendant's  fon  mould  plead  without  delay,  and 
office,  if  the  at  the  trial  infill  only  upon  the  validity  of  the  grant;  and 
tt£5*<£  *  Hgment  {hould  be  given  for  the  plaintiff  in  that 
that  the  defend-  action,  that  then  the  plaintiff  would  quietly  enjoy  the  faid 
ant  put  in  a  de-  office,  and  that  neither  the  defendant's  fon  nor  any  other 
ITr^L^^  man  aS  *"8  deputy,  or  m  truft  f°*  *"m>  dire&ly  or  indiredt- 
wa^ompeUed  ,v»  ftould  exercife  or  occupy  the  faid  office,  or  receive  any 
to  fuc  out  a  of  the  profits,  &c.  then  the  plaintiff  fhews,  that  he  fued  an 
mandamus,  and  aftion,  and  that  the  defendant's  fon  pleaded  to  iffuc,  ac- 
adly  profceuted  cording  to  the  agreement,  and  that  talker  procejumfuit,  that 

,  a  writ  of  affife  .    *        6  fe.  r       *l        1  •    sot     Ji       \       J 

fortRe office  heJu"e*mcnt  was  g|VCn  f°r  the  pIsHntift  5  then  ne  avers  pcr- 
need  not  ftate  formance  of  the  whole  on  his  part;  and  affigns  /or  breach, 
either  the  man- that  John  Fortune  at  D.  in  the  county  of  Gloucefter,  fuch  a 
^^°rro^  day,  by  the  affent  of  the  defendant's  fon,  and  as  deputy  to 
tet i>erPrccor-a "him  excrcifed  and  occupied  the  faid  offici,  and  in  truft  for 
dam.  him  took  the  profits,  and  receive^  divers  fees,  fo  that  the 

plaintiff  was  compelled  to  fue  fuch  a  day  a  writ  of  man- 
damus out  of  the  king's  bench  directed  to,  EsV.  to  be  re- 
admitted to  the  faid  office,  to  the  great  charge  and  damage 
of  the  plaintiff.  2.  He  affigned  for  breach,  that  the  de- 
fendant's fon  profecuted  a  writ  of  affife  for  the  faid  office, 
which  was  delivered  to  the  (heriff  of  Gloucejfer  in  d$fdta 
juris  forma  txequend\  And  to  this  declaration  the  defend- 
ant demurred  generally.  And  ferjeant  Gooding  for  the  de- 
fendant argued,  that  the  breach  was  affigned  too  uncertainly 

and 
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tnd  too  generally,   upon  which  no  iffue  could  be  taken. 
For  it  is  faid,  that  John  Fortune ^  received  divers  fees  in  truft 
for  the  defendant's  fon,  but  no  mention  is  made  of  what  fees. 
Now,  it  being  a  minifterial  office,  the  fees  are  certain.     And 
therefore,  though  perhaps  it  is  not  neceffary  to  afcertain  every 
individual  fee,  yet  it  is  neceffary  to  fpecity  fomc  one.    To 
which  purpofe  it  was  adjudged  between  Hill  and  Dade,  feV. 
in  B.  R.   y^c.2.    Where   the  cafe  in  efred  was  thus; 
that  Bade  and  the  other  defendants  were  farmers  of  the  Iri/b 
revenue  of  the  crown  &  Hill  became  fccurity  to  the  crown 
for  the  defendants  for  the  payment  of  their  rent,  and  they 
covenanted  with  him  to  indemnify  him ;  upon  which  Hill 
brought  covenant  againft  the  defendants,  and  Slewed,  that 
the  defendants  were  in  arrear  in  their  rents,  upon  which 
the  lands  of  Hill  upon  procefs  iffuing  out  of  the  exchequer 
were  extended,  and  his  body  taken  in  execution,  where- 
upon he  was  forced  to  expend  great  fums  of  money ;  upon 
which  declaration  the  defendant  demurred;  and  the  opinion 
of  the  court  was  with  the  defendants,  becaufe  the  declara- 
tion was  too  general,  for  it  had  not  fpecified  what  fums  he 
had  expended.     (But  note,  Treby  chief  juftice  faid,  that  he 
was  counfel  in  the  fame  cafe,  and,  by  him,  (a)  no  judg-  (*)  Vide  x 
ment  was  given  in  it.)     And  to  the  fame  purpofe  is  (b)  aow-  7** 
Style,  Rep.  473,  476.     Arnold  v  Floyd.     2.  As  this  breach 
is  affigned  it  does  not  appear,  that  the  defendant's  fon  did 
any  act,  but  only  afiented  that  John  Fortune  (hould  exercife, 
Uc.    Now  a  man  may  be  faid  to  afient  to  a  thing,  who 
does  not  oppofe  it.     But  that  is  no  breach  of  this  covenant, 
quia  aBus  non  confenfus  faclt  reum.     Therefore  the  plaintiff 
(hould  have  faid,  that  the  defendant's  fon  put  John  Fortune 
into  the  office,  or  proteded  him  there  when  he  was  in.     Sed 
non  allocatur.     For  per  curiam  in  an  afiion  of  covenant  the 
breatii  may  be  affigned  as  large  as  the  covenant  is ;  for  all 
is  recoverable  in  damages,  and  thofe  damages  (hall  be  for 
the  real  damages,  which  the  party  can  prove  that  he  has 
a&nally  fuftained.    But  in  debt  upon  a  bond  conditioned  to 
perform  covenants  in  a  certain  indenture  fpecified,  there  aI°'jf,t1,5?* 
precifc  breach  muft  be  (feewn,  becaufe  a  breach  is  a  fo^tioned^pcr- 
feiture  of  the  whole  bond.     And  therefore  if  this  had  been  form  covenant* 
debt  upon  a  bond  with  fuch  a  condition,  the  plaintiff  ought  a  precifc  breach 
to  have  fpecified  the  taking  of  fome  particular  fee,  for  the  ^uft,bc ftcw^r 
taking  of  one  (ingle  fee  would  have  forfeited  the  whole  bond.  ^T    mc^Uq", 
And  Treby  -chief  juftice  cited  a  cafe  between  Dixey  and 
Jenner  adjudged  in  the  king's  bench  when  Hale  was  chief  n 

juftice,  2  Lev.  8$.  3  Keb.  142.  151.  where  the  defendant 
covenanted  with  the  plaintiff  to  build  him  a  houfe,  and  to  put 
cantelabers  according  to  the  rules  prefcribed  in  the  a&  for 
the  rebuilding  of  London ;  and  in  covenant  he  affigned  his 
breach,  that  the  defendant  did  not  put  in  fuch  cantelabers 
Jecundum  aclum  parliament^  fcfr.  and  did  not  fay,  of  What 
(*)  In  this  cafe  the  breach  wai  larger  than  the  covenant. 

length 
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length  or  thickncfs  they  ought  to  be ;  and  adjudged,  that  the 
breach  was  well  afligned,  they  being  the  very  words  of  the 
covenant ;  but  if  it  had  been  in  debt  upon  a  bond  conditioned 
to  perform  covenants,  it  had  been  otherwife,  Then  in  this 
principal  cafe,  the  breach  being  afligned  in  the  words  of  the 
covenant,  it  being  in  an  aftion  of  covenant,  it  is  well  afligned. 
2.  Serjeant  Gooding  argued,  that  the  declaration  is  ill,  be- 
caufe  it  is  faid,  that  the  plaintiff  fued  a  mandamus,  and  the 
defendant  an  aflife,  but  does  not  fay prout  patet per  recordum. 
But  to  this  ferjeant  Wright  for  the  plaintiff  anfwered,  that 
they  are  not  records  until  they  are  returned,  and  the  (hew- 
ing of  the  return  is  not  neceffary,  but  is  only  in  aggravation 
of  damages.  But  the  very  fuing  out  of  the  aflife,  whether 
it  be  returned  or  not,  is  a  breach  of  the  covenant.  Of 
which  opinion1  was  the  whole  court,  and  therefore  judgment 
was  given  for  the  plaintiff. 

in  debt  upon »  Lockey  verf.  Darby.    . 

^nlfthVdT  T  0CKEr  hro^  debt  uPon  bond  *gainft  Darby.  Upon 
fendant  pleads  a  oyer  the  condition  appeared  to  be,  that  if  the  defendant 
collateral  mat-  Darby  (hould  fave  the  plaintiff  Lockey  harmlefs  from  all  da- 
**»  ^pkjF^mage  that  might  accrue  to  him,  by  the  executing  of  a  writ 
aTreadhR.acc.  °^  execution,  that  then,  fa>V.  The  defendant  pleaded,  that 
Yelv.  78.  Salk.  the  plaintiff  Lockey  did  not  execute  the  writ,  &V.  The  plain- 
138.Saund.316.  tiff  replies  and  offers  iffue  thereupon.  And  the  defendant 
D 'acc^Str97  demurs.  And  ferjeant  Birch  for  the  defendant  argued,  that 
xoji.  R.  cont.  ^c  replication  is  ill,  becaufe  it  has  not  afligned  any  breach, 
Samd.  103.  and  therefore  he  cannot  have  judgment.  And  he  compared 
Bat  in  debt  on  a  Jt  to  the  cafe,  where  debt  is  brought  upon  a  bond  condi- 
edto  C°rform°an  tionC(*  to  perform  an  award,  the  defendant  pleads  no  award 
awarder  the  de-  made ;  if  the  plaintiff  replies  and  (hews  an  award,  he  mud 
fendant  pleads  alfo  aflign  a  breach,  or  otherwife  he  (hall  not  recover.  And 
*!D?a^ard',J *c  for  the  fame  reafon  in  this  principal  cafe  he  (hould  have 
Jj9r^lic™Vonm(hewn  in  his  replication,  that  fome  action  was  fued  again  ft 
affign  a  breach,  him  for  the  execution  of  this  writ,  or  how  he  was  damni- 
R.acc.iBrownl.  fied  by  it.  Sed  non  allocatur.  Tot  per  curiam  the  point  here 
v>f  ?  salk  *n  '^ue  *s  a  co^acera^  m*tter,  to  which  the  defendant  by  his 
i38VsLnd.io3P^ea  nas  mvc'g^ed  *he  plaintiff;  and  therefore  the  plaintitT 
316.  Sid.  186.  is  not  obliged  to  (hew  a  breach.  For  the  defendant  has 
Hob.  198.  199.  admitted  that  the  plaintiff  was  damnified  by  offering  this 
033.L0tw.5a9.  plea  Qc  conaterai  matter.  Befides  that,'  if  the  plaintiff  had 
ioJl  *  ""  afligned  a  breach  in  the  replication,  the  defendant  could  not 
If  the  defendant  have  traverfed  it,  becaufe  it  would  be  a  departure  from  hi$ 
however  even  in  bar.     Rut  the  cafe  of  an  award  (lands  upon  its  own  bottom, 

debt  on  an  a-  j  wijj  g0Vern  orher  cafes.  And  by  ferjeant  IPriebt 
ward  pleads  any     r  r  .       ? .       .  .   .     .  -    .        .  /       rJ  *  ._ 

other  collateral  °f  counfel  wjth  the  plaintiff,  in  the  cafe  of  an  award,  if 
matter,  th?  the  iffue  be  non  eft  fatlum,  or  if  the  defendant  pleads  a 
plaintiff  need     releale  of  all  demands,  by  which  he  offers  a  fpecial  point 

brrach.^R^acc.  m     *^uc>    tllc     P^111^    na*    no    need    t0    *hcw    a  breach. 

Sid.  290.  3  Lev. 

17.14.D.  ace.  Y.-lv.  79.  Lutw.  529.  Sa)k.  13?.  C«n.  v0j. 

2uod 
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Quod  mnfuit  negatum  per  curiam.    In  the  principal  cafe  judg- 
ment was  given  for  the  pi  an  tiff, 

Jenkins  verf.  Turner.        '*2*»*  ifijJs^ 

If  a  man  keep* 

THE  plaintiff  brought  an  aftion  upon  his  cafe  agaioft  "i^SSw^to 
the  defendant,^™  c$  quod  the  defendant  fcienter  retinuit  ^no" ^    ^^ 
quendam  aprum  ad  mordendum  et  percutiendum  animalia  confue-my  mifchief,  if 
turn  qui  quidem  aper  fuch  a  day  and  place  percujjit  et  momordit »-  afterward* 
a  marc  of  the  plaintiffs,  of  which  bite  (he  died.     Upon  notd^X°£*> 

•t         1       t     t  r         t'r\     r  \  1    •      «/r-         a       1  r     •  mifthief  tho  of 

guilty  pleaded,  verdict  for  the  plaintiff.     And  now  ferjeant  a  different  kind, 
Wright  moved  in  arreft  of  judgment,  that  the  word  animalia  an  a&ion  will 
is  too  general  and  uncertain,  for  it  may  be  they  were  fuch  M*  ■B*inft  *^m- 
animals,  as  though  the  boar  ufed  to  bite  them,  and  the  de- Jn fuchaa!©n 
fendant  knew  it,  yet  it  would  be  no  offence  in  the  defendant  the  plaintiff 
to  keep  the  boar  ft  ill ;  as  if  the  boar  had  bit  frogs,  isfr.  which  ought  to  ftate 
are  animals.     And   though  it  may  be  obje&ed,  that  it  i»  thJjsJ^!Pl,r 
aided  by  verdi&,  yet  in  this  cafe  that  cannot  be;  for  thCgrimalliaddoBe 
general  rule  is,  that  (a)  where  a  thing  is  fo  effentially  ne- before, 
ceffary  to  be  proved,  that  if  it  had  not  been  given  in  evidence,  Bnt  if  he 
the  jury  could  not  have  given  fuch  a  verdidi,  there  though  2crcJZ  ^T 
it  is  not  mentioned  in  the  declaration,  yet  this  defeat  fondant  kept  a  tar 
be  aided  by  the  verdift.      But  our  cafe  is  not  fo,  for  if  (or  other  am- 
eridence   had   been   given,    that    the   boar    had    ufed   to  mal»  *»*  b7 
bite  any  anirhal,  and  that  he  afterwards  bit  the  phintiflr8y^,,^|JJ  . 
mare,  the  jury  would  think,  that  this  was  a  foundation  good  J,^^  whick 
enough  for  them  to  find  for  the  plaintiff.     But  the  law  is  he  knew  w» 
contrary,  for  unlefs  the  boar  had  ufed  to  bite  horfes,  flieep,  acniftomed  to 
or  fuch  like  valuable  animals,  it  would  be  no  offence  in  the  oWeSSonouik* 
proprietor  to  keep  the  boar,  notwith (landing  that  he  had  bit  taken  after  ver- 
frogs,  Wr.    Befides,  that  if  fuch  a  general  charge  (hall  be  did.    s.  C. 
allowed,  the  defendant  will  not  know  what  evidence  he  mult  |*j£'  *6a-    I 
prepare  to  defend  himfelf.     And  he  cited  a  cafe  in  this  court        x* 
between  Bayntine  and  Sharp*  in  lad  Eajter  term,  Lutw.  90. 
Salt.  662.     (b)  where  the  plaintiff  declared,  that  the  defen-  (t)  S.  C.  6sl 
dant  kept  a  bull,  and  hoxed  him,  that  he  became  mad,  and  Str- 1010. 
that  he  ran  at  the  plaintiff,  and  toffed  him,  &c.    Upon  not*^**'  ***■ 
guilty  pleaded,    verdift   for    the    plaintiff:  and    the  court  AiuHee  Str." 
fcemed  to  be  of  opinion,  that  judgment  ought  to  be  arreft- 1264.  poft.6of» 
ed,  beciuie  there  was  no  fciens  in  the  declaration,  which 
they  held  was  not  aided  by  the  verdift  ;  no  more  is  this 
principal  cafe  aided  by  the  virdift. 

2.  He  argued,  that  admitting  that  the  court  will  intend 
thai  animalia  in  this  cafe  will  fignify  fheep,  v5V.  yet  he  faid 
\h?\  this  is  not  fufficient,  for  all  the  precedents  are,  that  the 
ufage  to  bite  or  ftrike,  mud  be  laid  to  bite  or  ftrike  the  very 
fame  fpecks,  for  the  hurt  of  one  of  which  fpecies  trie  plain- 

(«)  R.acc  ante,  oj.     2  Show.  224.  but  fee  Douj,  6*8.  Ccw;\  826. 

tiff 
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tiff  brings  his  aftion.     And  therefore  in  this  cafe  the  plain* 
tiff  mould  have  declared,  that  the  boar  was  ace u domed  to 
„     bite  mares.     For  if  a  man  keeps  a  dog,  wljich  bites  a  mare, 
*  and  notwithftanding  after  notice  of  this  the  owner  keeps  the 
dog  Hit],  and  afterwards  he  bites  a  man,  the  man  has  no  re- 
medy againft  the  owner  of  the  dog.     And  for  thefc  reafons 
he  prayed,  that  judgment  mould  be.  arrefted.     Sed  non  allo- 
catur.    For  by  Powell  juftice,  if  a  man  keeps  a  doe,  whith 
is  accuftomed  to  bite  (heep,  &c.  and  the  owner  knows  it, 
and  notwithftanding  he  keeps  the  dog  {tilt,  and  afterwards 
the  dog  bites  a  horfe,  this  (hall  be  action  able,  notwithftand- 
ing that  the  precedents  are  all  of  the  fame  fpecies  ;  becaufe 
the  owner,  after  notice  of  the  firft  mifchief,  ought  to  have 
deftfoyed  or  hindred  him  irom  doing  any  more  hurt.     Now 
in  this  cafe  the  hCt  was,  that  the  boar  had  bit  a  child  before, 
of  which  the  defendant  had  notice,  and  afterwards  tie  bit 
this  mare  of  the  plaintiffs.      The  queftion  then  will  be, 
how  the  plaintiff*  in  fuch  a  cafe  ought  to  declare  ?  And  it 
feems  that  he  ought  to  have  particularly  (hewn  what  mifchief 
the  boar  had  done  before;  and  for  want  of  that,  upon  de- 
murrer it  had  been  ill.     But  now  the  queftion  is,  if  this  de- 
claration is  not  aided  by  the  verdicl,  it  being  objefted  that 
this  word  animalia  is  too  uncertain,  for  it  might  be  frogs, 
faV.  and  that  the  defendant  could  not  know  what  evidence 
he  muil  procure,  to  defend  hirxifelf  at  the  trial  ?  But  he  faid, 
that  this  is  no  objection,  for  the  defendant  knows  that  no 
evidence  can  be  given  of  any  mifchief  done  by  the  boar,  but 
of  that  of  which  he  bath  had  notice.     And  as  to  the  uncer- 
tainty Powell  juftice  faid,  that  the  judge  of  aflifc  knew  well 
that  this  would  not  be  a&ionable,  unlefs  that  the  boar  had 
ufed  to  kill  or  bite  horfes,  (heep,  &c.  and  not  frogs ;  and 
confequently,  if  that  had  not  been  proved,  he  would  not 
have  permitted  the  jury  to  have  given  a  verdict  for  the 
plaintiff.     And  for  this  reafon  the  court  will  intend,  that 
fuch  things 'were  given  in  evidence  ;  and  that  greater  uncer- 
tainties and  defects  had  been  aided  by  verdict.    Serjeant 
Lutwyche>  counfel   for  the  plaintiff,  cited,  T.  Jones  125. 
&  Wright  verf.  Berle.     l  Sid.  223.     I   Lev.  141.     1  Keb. 
781,  783,  792.     And  in  trover  pro  cat u lis  generally,  Anglue 
whelps,  in  C.  B.  lately  adjudged  good  after  verdift.     3  Lev. 
336.     And  in  the  fame  court  indebitatus  affumpfttpro  materia- 
libus  muriy  good  after  verdi&,  adjudged*     And  as  to  the 
cafe  of  Bayntine  and  Sharpy  obje&ea'  by  the  defendant's  coun- 
fel, Powell  juftice  anfwered,  that  there  was  nofciens,  and  for 
that  the  defendant  was  not  liable  to  the  adion;  and  the 
The  comt  can-  court  could  not  intend,  that  it  was  proved  at  the  trial,  be- 
not  intend  that  caufe  the  plaintiff  has  no  need  to  prove  more  than  is  in  his 
any  other  faft*  declaration.     But  in  this  cafe  there  is  animalia  in  the  de- 
Je^rLT^than11  claration»  and  therefore  it  was  neceffary  for  the  plaintiff  to 
•re  laid*  in  the    prove  that  the  boar  ufed  to  bite  fome  animals;  and  theii 
declaration.   R.  after  verditt  we  will  intend,  that  they  were  fuch  animals,  as 
accDougl.        w£j    fupport    the    a£Uoa»     But  vby  him)  there  may  be  a 
658  diflcreAce 
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difference  between  a  boar  and  a  dog  ;  for  it  is  the  nature  of 
a  dog  to  kill  animals  which  are  ferae  natura,  as  hares,  cats, 
fcV.  but  it  is  not  natural  to  bo-rs  to  kill  any  thing.  And  ♦ 
therefore  in  the  cafe  of  a  dog  there  might  have  been  a  quef-  v 
tion,  whether  the  word  animalia  had  been  good  in  the  decla- 
ration, becaufe  it  might  have  been  intended  of  fome  fuch 
animak  as  they  naturally  bite  and  kill.  But  fince  a  boar- 
does  not  naturally  kill  any,  it  thall  be  intended  as  before  is 
(aid.  And  therefore  judgment  was  given  for  the  pjaiiuifK 
See  Regifl.  106.  b.  the  cafe  in  point,  as  this  principal  cafe 
was.  Note;  Though  this  cafe  was  feveral  times  argued, 
jtttreby  chief  juftice  did  not  give  his  opinion,  the  judg- 
ment being  given  by  Powell  juftice,  in  his  abfence. 

Stream  verf.  Seyer. 
T\  Eplevin  of  a  mare  taken  at  a  place  called  B.  in  Buch.Vponplc&ding* 
XV  The  defendant  makes  conufance,  that  the  place  con-^^^^ 
tiined  fix  acres,  and  that  Robert  Saunders  was  feifed  thereof  uon  fhouid  be 
in  fee,  and  being  fo  feifed,  granted  a  rent-charge  out  of  theftewn. 
fame  to  Robert  Lee  in  fee ;  that  Robert  Lee  the  father  died,  Semb.  ace.  r 
by  which  the  rent  defcended  to  Robert  Lee  the  fon;  and  that  R^!aoo.   1 
Robert  Lee  the  fon,  being  feifed  thereof,  the  feventh  of  /*-Lev.  308. 
hruary  13  Car.  t.  by  indenture  of  bargain  and  fale,  between  But  tho'  it  U 
bim  of  the  firft  part,  and  Edmund  Mofs  of  the  fecond,  bar-  ■?*  ***  obi^f" 
pined  and  fold  the  faid  rent  to  the  faid  Edmund  Mofs,  which  ^enrf^aw- 
indenture  was  inrolled  within  the  fix  months  ;  that  Edmund &&.  R.  ace  1 
Mofs  died,  whereby  the  rent  defcended  to  Edmund  Mofs  his  Vent.  108.  1 
fon;  that  the  rent  was  arrear,  and  that  the  defendant  as  *£*•,  *0*"    , 
fervant  to  Mofs  and  by  his  command  took  the  marc  in  the'kjc^ijfiie. 
place  where,  £srY.  as  a  diflrefs,  &c.    The  plaintiff  pleaded^ 
in  bar  to  the  conufance,  non  eft  faclam  of  Robert  Saunders, 
And  iffiie  thereupon  and  verditt  for  the  defendant,  that  it 
was  the  deed  of  Robert  Saunders.    And  ferjeant  Birch  moved 
in  arrcft  of  judgment,  that  the  defendant  by  his  own  conu- 
fance (hews,  that  Edmund  Mofs,  under  whom  he  claims, 
had  no  title  to  the  rent.     For  he  fays,  that  Robert  Lee  dedit 
ft  conceffity  by  deed  of  bargain  and  fale  inrolled,  the  rent  to 
Edmund  Mofs,  but  he  does  not.  (hew  any  con fi deration. 
Then  without   confideration  this  cannot  be  good  by  the 
ft.tute.    And    it    cannot  be  good    by  the  common  law, 
bc^ufe    it    does    not    appear    that    any   attornment   was 
nv;de  by.  the  tcrreV  tenant.     And  he  cited  Cro.  Eliz.   116. 
a*  a  cafe  in  point  {a).    Then   this  cannot  be  aided  by  the 
verdict,  becaufe  the  iflue  was  taken  upon  the  other  deed  of 
Robert  Saunders.     Sed  non  allocatur.     For  per  curiam,  if  the 
plaintiff  had  taken  iflue  upon  the  bargain  and  fale,  and  it 
iiad  been  found  for  the  defendant,  it  had  been  good  after 
vcrdi<2,  though  no  exprefs  confideration  had  been  mention- 
ed.    As  in  the  cafe  of  Barber  v.  Fox  in  B.  iR.  in  the  time 
•f  ChmrUs  thq  jecond,  where  a  bargain  and  fale  was  pleaded 
(a)  Upon  demurrer. 
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pro  qua  Jam  pecuniae  fumma>  and  it  was  not  faid  what  fum, 
and  yet  it  was  adjudged  to  be  aided  by  the  verdift.  Then 
in  this  cafe  the  plaintiff  has  waived  the  benefit  of  this  ex- 
ception by  taking  of  iflue  upon  the  other  deed  ;  but  if  he 
had  demurred,  this  fault  had  been  fatal  to  the  defendant. 
But  now  after  verdift  it  is  good  enough.  And  therefore 
judgment  was  given  for  the  defendant)  njfi,  faV. 

,rt   tI.     .  Hulbert  verf.  Watts  &  ux.' 

If  the  obligor  in  * 

a  bond  upon 

condition  ren-.  T"*\EBT  upon  bond  againft  the  defendant  and  his  wife 
ders  the  pcrfor-  \  J  as  executrix  to  Cornelius  Cliffe%  The  defendants  pray 
comKtion  im-  W  °^  l^e  concuti°n>  wm'ch  was  to  perform  certain  cove- 
poffiblc,  the  "  nants  contained  in  an  indenture  bearing  the  fame  date  with 
bond  is  for-  the  bond,  in  which  Cornelius  Ciiffe  covenanted  with  Roger 
toed.  Ace.  s  Hulbert)  tsfc.  for  him,  his  heir$  and  executors,  that  if/fo- 
Vfo.  221,  to  ^er  j]uifrert  (foouid  pay  to  Ciiffe  y  his  heirs  or  afligns,  100/. 
Secus  where  the  within  five  years  after  the  date  of  the  indenture,  that  then 
impoflibilicy  is  Ciiffe,  his  heirs  and  afligns,  at  the  proper  charges  of  Roger 
S^^ft^f  God  Hufo'rt>  fhould  transfer  to  him,  &c.  the  tenements,  &V. 
D.°acc.  Co.  'ree  ^rom  **'  incumbrances  by  Ciiffe,  his  heirs  and  afligns. 
I,it.  206.  a.  The  defendants  plead,  that  Ciiffe  was  feifed  of  the  tene- 
An  infant  may  ments,  6iff.  in  fee,  and  being  fo  feifed,  the  19th  of  Navem- 

^[lrdi^CZber  3  WUL  **  M(tr'  by  Wlil.  ^  WfilinS    devifed    thcrn    t0    his 

aJcfcro.^Car.  daughter  Katharine  Blicke  in  tail,  remainder  to  the  defend- 
424.  W.  Jones  ant's  wife  in  fee;  that  Katharine  Blicke  died  without  iflue, 
318.  r  yent.     whereby  the  lands  came  to  the  defendant's  wife,  who  is  feifed 

a3Saunde.V27'of  them  in  fee;  and  that  thc  Plaintiff  Ro&er  Huihtri  d5d  n(>t 
Godb."i6i.  pay  the  faid  too/,  neither  to  Ciiffe  in  his  life-time,  nor  to 
Adm.  1  Roll.  Katharine  Blicke  in  her  life-time,  nor  to  the  defendant's  wife, 
Abr.  731. 1.  1.  ccfc.  The  plaintiff  replies,  that  Katharine  Blicke  at  the  time 
cont  xo*  Co  °^  tnc  death  °f  Ciiffe  was  within  the  age  of  one  and  twenty 
43.  a.  years.     The  defendant  demurs.     And  ferjeant  Wright  for 

Or  privy  feal,  the  defendant  argued,  that  if  there  was  any  means  by  -which 
R^aCT  V,Vein'thc  infant  might  have  conveyed,  then  the  devife  to  her 
300.  p!.n  60.  would  not  be  a  breach  of  the  covenant.  But  the  in- 
Serab.accHob.  fant  might  have  conveyed  thefe  tenements  by  common 
196.  Ley.  83.  recovery  by  guardian  or  privy  feal.  And  it  is  the  ufual  prac- 
j^k  *67.Vide  tjce^  for  infants  to  fuffer  common  recoveries;  fo  that  Katha- 
c.  7!  a^d.  p  rine  Blicke  might  have  performed  her  part,  if  the  plaintiff 
145,  146.  l<?/^had  paid  the  ioo/.  t  But  (he  was  not  bound  to  convey,  till 
Buttnc60urtis  the  plaintiff  paid  the  ioo/.     And  therefore  this  is  not  like 

"he  bSSfdk  Sir  Antor,y  M*in**  cafe>  5  Co'  20-  b'  for  thcrc  by tbe.  Krant 

R.  ace.  Hob.  and  render  by  fine  for  years  Sir  Antony  Maine  had  difabled 
196.  Ley.  83.  himfelf  from  the  taking  of  a  furrend _r,  and  the  making  of  a 
And  tho'  it  new  jeafc .  art<j  therefore  there  it  would  be  in  vain,  that  the 
^Clwrj^fleflee  Ihould  farrendcr  to  a  man,  who  could  not  take  it. 
«rror.  D.  ace.  But  in  th»s  cale  U  the  plaintiff  had  paid  the  ioo/.  the  infant 
OruifeouUecov.  rniVht  h»»ve  conveyed  the  ten  erne  nu  by  com  n.on  recovery. 
c7.p.  14S.IC.  irVy  *--  '  ,        ' 

*cmb.  ctnt.  J^tik.  299.  p).  60.  Cro.  Car.  224.  W.  Jones  318.  I  Vent.  73.  %  Kcb.  6*7. 
%  Saund.  y4.  i  Sid.  321.  <J.  v. 

Sed 
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Sed  non  allocatur.     For,  ptr  curiam^  the  devife  to  a  pe rfon 

who  was  incapable  to  convey,  within  the  five- years,  w/.s  a 

breath  of  the  covenant.     And  it  would  be  vain,  to  compel 

the  plaintiff"  to  pay  the  iogA  to  a  man  who  was  incapable 

to  perform  his  part.     For  as  to  the  objeftion,  that  an  infant 

may  fuffer  a  common  recovery;  though  the  king  grant  a 

privy  fcal,  yet  it  is  in  the  difcretion  of  the  court,  whether 

they  will  permit  it  to  pafs  -,  and  the  judges  do  not  permit  itf  x 

but  when  it  will  be  advantageous  to  the  infant ;  and  though 

it  is  paffed,  yet  it  is  avoidable  by  error.     And  one  may  object 

to  the  fame  manner,  that  if*  a  feoffment  be  made  to  a  ^an^J^ntore- 

upon  condition  to  re-infeoff  the  feoffor,  and  the  feoffee  takes^feotf  manfes, 

a  wife,  that  this  will  not  be  ?  breach  of  the  condition,  be- the  condition* 

caufe  the  hufband  and  wife  may  levy  a  fine  to  the  feoiTnr,  brok<T-    &-  c» 

which  will  bar  the  wife  of  her  title  to  dower  in  thefe  lands ;  ^7,  * 

bat  yet  this  is  adjudged  a  breach,  becaufe  the  party  has  once 

pur  it  our  of  his  power.     But  in  the  principal  cafe,  if  Cliffe 

had  died,  and  left  an  heir  within  age,  to  whom  the  land  had 

defcenvlcd  ;  this   had  not  been  a  breach,  becaufe  it  JiajJ  been 

an  ad  in  law.     Judgment  for  the  plaintiff,  tiifi3  &c.    See 

T.  Jcnts  195,   196. 

The  Matter  and   Company  of  Framework- 
knitters  vcrf  Grrcn.    ' 

DEBT   upon  a  by-law.    The  plaintiff  declares,   that  A  corporation 
king.  Charles  the  fecond,  by  bis  letters  patent,  bearing  1™™-b7£b/c" 
<!ate  the  nineteenth  of  Augujl  in  the  fifteenth  year  of  bis^™^^, 
reign,  incorporated  them  by  the  name  of  Tie  matter ■,  wardens  %  of  their  officer*, 
(iffcftanlSy  and  company  of  Framework-knitters^  with  power  to  except  for  the 
make  bylaws  for  the  benefit  of  the  corporation,  and  to  in-J^1  E^of 
flift  penalties  for  inferring  the  performance  of  them ;  then  yfdc  JLutw. 
they  (hew  a  by-law,  that  the  mafter,  wardens,  and   afiift-  1230. 
ants,  or  the  mailer  and  the  greater  part  of   them,    (hall But  ahy^lawi* 
affembie    together   annually  upon  the   fcaft  of  St.    John*™*^™^ 
BaptiJI%  and  chufe  two  perfons  members  of  the  corpora-  charge, » ^od, 
tion,  to  be  Rewards  for  the  year  enfuing,  who  upon  the  R.  **.  c*°f 
day  after  the  feaft  of  St.  Michael  next  enfuing,  if  it  were  Jac#  W" 
not  Sunday,   and  if  it  (houid    be  Sunday  ^    then   the   next 
day  after,  (hquld  provide  a  dinner  for  the  mafter,  wardens, 
and  affiftants,  under  the  penalty  of  10/.  or  fuch  lefs  fum  as 
the  mafter  and  wardens  fhould Judge  fitting,  to  be  levied  by 
diftrefs,  (5V.  or  recovered  by  a&ion  of  debt,  to  be  paid  to  the  1 

mafter  and  wardens,  JsV.  then  they  (hfew,  that*  the  defendant 
was  defied  fteward,  being  one  of  the  corporation,  and  had 
notice  thereof,  but  did  not  provide  a  dinner  for  the  mafter, 
bV.  nor  pay  the  10/.  to  the  mafter,  wardens,  and  affift- 
ants j  unde  aBio  accrevit  to  the  plaintiffs,  for  the  10/.  Nit 
debtt  pleaded.  Verclitt  for  the  plaintiffs.  And  upon  motion 
in  arreft  of  judgment  many  exceptions  were  taken,  to  which 
the  court  gave  no  refolujion.  But  the  chief  obje&ion  was, 
Vol.  I.  I  tbat 
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th-it  the  by-law  itfelF  was  ill,  becaufe  tbatlt  is  not  faid,  that 
this  dinntr  was  appointed,  to  the  cad  that  tjbe  company 
*v  fliould  affemble,  and  confult  of  things  beneficial  to  th*  cor- 

poration. For'  it  does  not  appear,  but  that  this  was  only 
for  luxury.  Then  the  by-law  is  unreasonable,  to  compel  a 
man  to  make  a  dinner,  only  for  the  luxury  of  others,  with- 
out  any  benefit  to  himfelf  or  the  reft  of  the  company.  Then 
the  by-law  being  unreasonable,  the  penalty  to  perform  it  is 
♦  unreafonable  alfo,  and  confequently  not  obligatory.  Shod 
curia  conceffit.  And  (by  the  juftices)  members  of  corpora- 
tions are  not  bound  to  perform  by-laws,  unlefs  they  are 
reafonaUe,  and  the  reafonablenefs  of  them  is  examinable  by 
the  judges.  Then  this  by-law  to  make  the  dinner,  cannot 
be  good. in  this  cafe  of  a  new  corporation,  becaufe  it  docs 
hot  appear  to  what  purpofc  the  dinner  is  mad£,  and  it  may 
be  only  for  good  fellowfliip.  But  if  it  had  been,  to  make 
the  dinner,  to  the  end  that  the  company  might  affcmble 
and  chufe  officers,  or  any  other  thing  for  the  benefit  of  the  cor- 
poration, it  had  been  well  enough.  But  in  the  cafe*  of  old 
corporations  by  prescription  a  by-law  to  make  a  cuftonv 
ary  feafl  has  been  beld  good.  And  therefore  judgment  vras 
arretted,  nj/i,  i&c. 

Marks  verf.  Marriot. 

IF  an  award  it  Pleading*  Ltitw.  520.    Lc*.  £ht.  41.    Vol.  jf.  106. 

writing  and °  T"*\EBT  upon  a  bond  dated  a  July*  7  WilU  3.  condi- 
rcady  to  be  de-  1  3  tioned  to  perform  the  award  of  J.  S.  of  all  actions, 
K.3^dky»p»r-Caufe  and  caufes  of  aftion,  fuits,  debts,  trefpafles,  damages, 
fuffidentTo  **  ** and  demands,  &c.  whatfoever,  ita  quod  the  award  be 
(hew  that  it  waa  made  in  writing,  and  delivered,  or  ready  to  be  delivered, 
made  iu  before  fuch  a  day,  upon  rcqueft  to  either  of  the  parties,  €5*c- 

^Ht1  without*  The  defendant  Pleaa*  no  award  madc*  7  he  Pontiff  re- 
adding'thaTit  P^es»  and  fhews  the  award,  by  which  the  p  hint  id*  (houid 
was  ready  to  be  pay  to  the  defendant  30/.  in  full  fatisfaftion  of  ail  demands, 
delivered.  the  13th  of  September  following,  and  that  the  defendant,  up- 
52^  RUac7  on  x^€  Paymcnt>  fl^uld  furrender  to  the  plaintiff  the  pofFef- 
Cio.Car.  389.  6°n  of  a  houfc  in  which  the  defendant  lived,  and  deliver  to 
poft.  247. 989.  the  plaintiff  a  deed  by  which  the  houfe  was  intailed  to  the 
1  Shor.  98.  plaintiff,  and  df  liver  to  the  plaintiff  all  bonds,  bfc.  which  he 
i<8.  *  Mod.  **ad  againft  the  plaintiff,  and  that  the  defendant  fliould  -exc- 
3^o!kardr.  *  cute  a  general  releafe  to  the  plaintiff  of  all  a£Uons,  tsV. 
399-  until  the  12th  of  Augujl  following,  and  that  the  plaintiff 

*r  wa^ICo7m,fllou1cl  then  £ive  a  Scneral  re!eafc  to  the  defendant,  then  the 
oc delivered  \,°t  plaintiff  (hews  that  the  defendant  had  notice  of  this  award, 
upon  requ'jft,  and  affigns  his  breach,  that  although  he  had  paid  the  money, 
Ae  objection  the  defendant  had  not  furrendered  the  pofleflton  of  the  houfe 
Stlu  «  '£&**  the  da?  aPPoimcd  bY  thc  awaKl  Thc  defendant  demur- 
r"flirwn.Ct,v;dc|,cd*  And  ferjeant  GirdUr  for  the  defendant  took  etoep- 
Canh.  158.      tion,  that  the  plaintiff  has  not  thewn,  that  the  award  was 

T  Mod.  3,u. 

Under  a  fubftiifliun  of  **  all  anions,  fuits,  debts,  trefpaflca,  damages,  and  demands,"  the  arbi- 
trators may  award  the  furrender  of  the  polfcifion  of  au  houfe.  J^V  Whether  an  atrarA  ofmu* 
uul  general  rclcafe*  to  a  time  after  the  fubmi&oa,  i*  wholly  void.     8a  tbt  sni  0/  ibis  caf?m 
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ready  to  be  delivered. by  the  day  ;  that  being  but  an  autho- 
rity it  ought  to  be  purfucd  ttricHy  ;  and  he  cited   Jtnkinfin 
*CTi.Allen%  Trin.  27  Car.  2.  Rot.  728.     B.  R.  3  Keb.  513, 
556.  ..  I  Freeman  415.  irf  point.     Sed  tion  alhv/itur.     For 
(by  Levinz  ferjeant)  when  an  award  is  made,  it  is  ready  to 
be  delivered ;  and  it  (hall  be  intended  fo,  unlefs  it  be  (hewn, 
that  it  wasrefufed  to  be  delivered.     And  he  faid,  that  it  wag 
iatc!y  adjudged   accordingly    in    the  king's  bench ;    which 
Powell  juftice  feemed  to  agree  5   but  yet  in  this  cafe  the 
award  was  not  to  be  delivered,  till  requeft  was  made ;  bur, 
it  does  not  appear  here,  that  the  defendant  made  any  re-         , 
qucft :  and  therefore  it  was  well  enough.     The  fecond  ex- 
ception was,  that  the  award  of  the  pofleiCon  of  the  houfe 
htjs  ill,  becaufe  chat  it  is  in  the  realty,  and  the  fubmifiion  was 
of  all  perfonal  things ;  a«d  though  there  was  the  word  dc~ 
moiiil%  yet  it  beiug  coupled  with  debts,  trefpafles,  65V.  it  fhallxipdcrafubmit 
he  conftrued  perfonaliy.     And  Girdler  compared  it  with  yiion  of  aU  p«- 
Ednv.  4.  43.  b.  Fitz.  jtrbitrtment,  pi.  16.  where  the  fub-fopaladion», 
miflioii  was  de  omnibus  aBiontbus  perfonallbus^feclisy  et  querelis,     *>  ™  , 
and  the  award  was,  that  the  defendant  fhould  releafe  to  theJIbkratort  can- 
plaintiff  his  right  in  fuch   a  houfe;  and  adjudged  a  void  not  award  a  rt- 
award,  becaufe  the  fubmiflion  was  perfonal,  for  qucrJis  be-k***  of  the 
ing  coupled   with  per  fori  aj  anions,  it  fhould  be  conftrued  £*j5  to  *" 
perfonaliy.    Sednon  allocatur.    For  per  curiam,  in  the  9  Edna. 
4.  et  couples  querelis  to  perfotui  lib  us  aclionibuj%  hut  in  this  cafe 
it  is  general  of  all  demands  whatfoever.     But  by  Powell 
juftice,  it  is  a  queftion  whether  the  title  to  the  land  is  fub- 
miffible,  fince  it  is  in  the  realty,   but  this  being  a  general 
fubmiflion  it  is  well  enough.     But  Treby  chief  juftice  faid, 
that  things  in  the  realty  might  be  fubmitteri,  as  well  as 
things  in  the  perfonaliy,  but  they  could  not  be  recovered  up-.^.      .n  ^ 
on  the  award.     The  third  exception  was,  that  the  bond  ofnahy,  maybe 
fubmiflion  is  dated  in  jfkfy,  and  the  awacd  is,  to  releafe  all  fubmitted  to, 
demands  until  the  twelfth  of  Jugnft  following,  and  the  de-  but  canno* fe 
fendant  muft  make  the  firft  releafe,  fo  that  if  the  plaintiff™^*10"*1 
will  not   make   his  releafe  afterwards,   the  defendant  has 
no  remedy  ;  and  then  the   award  will  not  be  reciprocal 
For  if  the    defendant  will  fue  debt  upon  the.  bond,    and 
affign  bis  breach  in  this,  that  the  plaintiff  has  not  execut- 
ed the  releafe  on  his  part,  the  plaintiff  may  plead  the  de-r 
fendant's  releafe,  in  bar  of  the  ad  ion  upon  the  bond.     And 
by  Powell  juftice,  as  to  this  exception  of  £hc  releafe,  the 
award  is  not  maintainable.     For  (by  him)  ke  difference  is, 
that  if  arbitrators  make  any  award  of  mutfial  releafes  ge- 
nerally, this  will  relate  only  to  the  time  of  the  fubmiflion, 
and  this  will  be  well  enough*     But  if  they  award  general 
teleafes  to  be  executed  until  the  time  of  the  award  made, 
this  will  be  ill,  becaufe  it  exceeds  the  fubmiflion,  and  will 
releafe  the  bond  of  fubmiflion  itfelf,  and  all  mefne  aQs.    And 
to  warrant  this  difference  be  cited  Hill.   16  fcf  17  Car.  2. 
C.£.  Rot.  503.  1  K$b.  434.^/.  19.  (a).    But  by  Treby chitt «•«•«■**•• 

I  a  .  ju/tice     '      - 
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juflice  it  has  been  held  in  fuch  cafe,  that  the  fubmiflion 
bond  (hall  be  intended  to  be  excepted.     But  neverthelefs  in 
the  priucipal  cafe  they  held  the  award  good  enough  and  re- 
'  ciprocal  %    becaufe  the  plaintiff  was  to  pay  30/.  to  the  de- 
fendant, and  the  defendant  to  furrender  the  pofleflion  of  the 
houfe  to  the  plaintiff,  fo  that  no  fault  in  the  releafes  will 
vitiate  it.     And  therefore  judgment  for  the  plaintiff. 
General  relrafei      Rtfolvcd  Mich    8  W^ill*  3.  B.  R.  between  Stevens  and 
t^fobLtium   Matthews  %  that  if  a  man  fubmits  a  particular  qontroverfy  to 
of  a  particular  arbitration,  and  the  arbitrators  award  general  releafes,  which 
difputc*  tho*  ex-  are  executed,  thefe  releafe  no  more  than  the  particular  con* 
ccuteil,  rckafc  troverfy       And  per  Hoit  chief  juflice,    if  the  arbitrator* 
putL*  vide"    awar^  releafes  ah  initio  until  the  time  of  the  award,  and  the 
PaM.  107.  Bl.  party  releafes  until  the  time  of  the  fubmiflion,  this  is  a  good 
1117.  alfo  pofl.  performance  of  the  award.     Audi///.  8  WiL  3.  B.  R.per 
t&V6^'664"  Hoit  chicf  Jufticc»  ^iudge<1  between  Cooper  and  Pierce,  that 
Anaward  of  It- *n  award,  to  make  general  releafes  until  the  time  of  the 
kafe*K>the       award,  is  good;  becaufe  as  to  mefne  a&s  between  the  fub- 
timc  of  the      mifllon  and  award,  the  award  is  void,  and  therefore  it  docs 
onl^toThc*  not€Xcecd  tne  fubmiflion.     And  therefore  judgment  in  this 
time  fuWequcnt  P*(e  ft*  lbc  plaintiff",  where  an  a£Uor>  was  brought  to  per* 
to  the  fuhmif-    form  fuch  an  award*     3  Mod.  264.     Rees  vcrf.  Phelps* 

fion.  R.  ace. 
.     Winch.  1.  I  Roll.  437.     Bridg.  58.  Burt.  178.     Adm.  poft.  961.  D.  ace.  Bl.  in*,   TTT9. 
where  I  Roll.  Abr.  241.  ].  44.  which  in  contra?  is  explained.     Vide  aHb  Cro.  Jac.  664.    And* 
a  rclcafe  to  that  tim<  if  a  good  performance. 

Smith  verf.  Fuller  and  14.  other  defendants, 

DecIamMon  in  xCT*ROVE%R.    The  plaintiff  declares,  that  the  goods  came 
iwrer  amended  -*    to  the  hands  of  all  the  defendants,  hut  when  he  comes 

raeofwc  of'  t0  *C  convcrfion»    ne  omits  tnc  name  of  onc  °f  tnem-       Al* 

fevcr.il  d^fen-    tnc  fifteen  defendants  plead  by  name.     And  evidence  at  the 

Jams  after  error  trial  was  given  againft  all  fifteen.     And  verdict  for  the  plain* 

iffigned  for  that  tiff"  againit  all  fifteen.     And  judgment  was  given  for   the 

in^pl«dldaV"  PIaintlff*     And  uP°n  error  brought  in  B.  R.  this  omiflton 

I'eyidencehavinjj^^He  name  of  one  of  the  defendants  in  the  converfron  was 

4heen  j^iven        affigned  for  error.     Upon  which  the  plaintiff  moves  in  C.  B. 

*  auhnftaI1' h"a  far  leave  to  amend'     And   ferj«*nt  Wright  objected,  trns 

found^ufky'^  wou^  charge  another  defendant  than  the  plaintiff  had  charg- 

Vide  ante,  94,    ©d.     But  per  curiam*  it  appears  that  it  was  but  vitium  clerici% 

that  evidence  was  given  againft  all,  and  verdid  againft  all 

fifteen.     And  though  it  was  objected,- that  the  jury  could  not 

find  the  fifteenth  man  guilty,  but  as  the  plaintiff  had  charged 

him,  which  was  with  trover  but  not  with  converfion  \  the 

court  anfwered,  that  it  could  not  be  intended,  that*  the  jury 

would  find  him  guilty  of  nothing,  for  it  is  no  crime  to  find 

goods  without  converfion.     And  therefore  an  amendment 

was  ordered  upon  payment  of  cofts. 


firitton 
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,  Britton  verf.  Gradon. 

CASE   upon    fevcral   cffumpfits  againft  Robert  Gradon  *''"}*  **?*/<»' 
cfq;  the  defendant  comes  in  by  fpecial  fupetfedeas  uP^n</^"wJ?r 
the  exigent,  and  pleads  in  this  manner:  Robertus  Gradon  per^^Yi  defence. 
J.  S.attornatum  fuum  venit  et  defendit  vim  et  injuriam  quando,  R.  ace.  Sty. 
he.  and  pleads  that  he  is  a  gentleman,  abfque  hoc  that  he  is  *73-  I'Utw.  7. 
efquire,  teV.  The  plaintiff  demurs.     Serjeant  Girdler  for  the!  J'r*  1  ~* 
pnintm  argued,  that  the  deienaaiit,  by  laying  dejendtt  vim  '/cannot  plead  in 
injuriam  quqndo,  t&c.  has  made  a  full  defence,  and  after  that  (Suability  of  the 
he  cannot  plead  in  abatement.     Therefore  Trin.  35  Car.  P"1™1  aftcr  a 
2.  B.  R.  Rot.    15*8*  between  Gflwra  v.  Surby,  lutw.  7.$         ** 
the  cafe  was  thus;  trefpafe,  afTiuk  and  battery.     The  de-  But  other  pleas 
feruhnt  venit  et  defendit  viw  et  injuriam  quando,  C5*f.  and  "*  abatement  he 
pleads  outlawry  in  abatement  aftcr  imparlance  ;  the  plaintiff?}3?'        #f 
demurs;  and  adjudged  that  the  defendant  anfwered  over.    1 . of0^*^  °n 
Bccaufe   after    imparlance   the  defendant  cannot  plead  in  after*  general 
aSatement.     2.  He  cannot  plead  fuch  a  plea  after  a  full  de-  dcfeiy  •• 
fence  by  whidh  he  has  admitted  the  plaintiff  able  to  recover  ^ulonTa-not 
damages.     So  Trin.  4  Will.  &  Mar.  C.  B.  Meacock  vert  i>c  pi-adeJ  \y 
Farmer,  in  trefpafs,  affauJt  and  maihem,  the  defendant  venit  attorney.    Sed 
et  dtfetiJit  vim  et  injuriam  quando,  and  pleaded  another  action  vide  Poft-  J°9- 
depending  for  the  fame  caufe  undetermined,  in  abatement,  ^-fj  warrant 
and  judgment  quod  rejpondeat  ulteriui  for  the  fame  reafon  as  * 
before.    Serjeant  Gould  for  the  defendant.     It  is  good  the 
orie  way  or  the  other,  for  this  is  not  a  full  defence,  but  the 
moiety  of  a  defence;  for  a  full  defence  is,  when  the  defen- 
dant proceeds,  and  fays,  et  damna  et  quicquid  quod  ipfe  defen- 
ds debet  Trin.  4  Will.  &  Afar.  B.  R.  intr.  Paf.  3  mil.  & 
Mar.  B.  R.  Rot.  449.     The  defendant  after  vim  et  injuriam 
Quandt pleaded,  that  the  defendant  was  an  alien  enemy;  and 
the  court  held,  that  it  was  good  the  one  way  or-  the  other.' 
So  Hill.  Will.  fcf  Mar.  Hot.  693.  *  Femur  v.  Miller.    SalL 
217.    1  Show,   386.    Cartb.   220.   Holt   219.      12  Mod.  21 
EjrQment.     The  defendant  venit  £j*  (b)  defendit  vim  £3"  iw- 
juriam  (bat  quando  was  not  in)  t&c.  and  he  pleaded  antient 
demefne,  and  held  good.     So  Raft.  -Entn.  339.  b.  outlawry 
pleaded  after  quando,  tzfe.  334.  a.  privilege  as  fervant  to  a 
clerk  in  chancery  472.    mtjnomer  in  appeal   49   b.     But 
f er  Powell  juilice,  quando  faV.  amounts  to  a  full  defence,  and 
damna  et  quicquid  quid  ipfe  defender e  debet  is  never  put  in. '  Coke 
G>.  Litt.  127.  b,  fays  that  a  man  cannot  plead  to  the  jurifdic-  a  defendant 
tion,  without  making  defence,  but  this  rule  is  not  law  gene-  may  plead  to 
raHy  underilood ;  for  a  man  may  come  and  fay,  venit  ^f  dicit, thc  j°rifdi&icn 
that  the  lands  are  antient  demefne,  and  it  is  good  without  ££«"!"£"* 
jnore  faying.    Put  the  matter  of  full  defence,  or  half  defence,  acc^  3  Lev. " 
figmfies  nothing  in  this  cafe,  for  the  difference  is,  where  i8*.&Scc  aoa, 
the  plea  is  in  difabHity  of  the  perfon,  as  alien  enemy,  out-  Raft' 58*  b* 

(«)  But  it  is  noy  fettled,  that  in  all  dilatory  pleas,  except  fuch  as  go  to  Ac  jurifdiclion,  a 
fall  defence  mu(l  be  made,  per  Duller.     J.  Thomfon.  v<  Stock  dale.  K.  T.  43  Geo.  3. 

{I)  In  all  the  report*  of  this  cafe,  thc  plea  is  Hated  to  have  bejtiw  with  venit  1st  dk'ti  o;)lv  : 
sndin  1  Show.  Salk.  Carth.  &l  Holt  utufupiv^  the  ccuii  isi^Jc  to  U/,  tlutt  for  vvafl.  A  * 
fcknut  the  plaixmil  miglu  lave  iJufcd  th*.  i>W 

1   J  In  wry 
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Jawry,  feV.  it  cannot  be  pleaded  after  full  defence,  becaufe 
•  it  is  repugnant,  for  by  the  full  defence  the  defendant  has  ad- 
mitted the  plaintiff  able  to  recover  damages,  but  other  pleas 
in  abatement  may  be  pleaded  after  full  defence,  for  a  full 
defence  never  admits  an  ill  writ.  Coke  fays,  that  the  defence 
admits  the  perfon  of  a  plaintiff  able  to  fue,  but  he  does  not 
fay  that  it  admits  the  caufe ;  and  therefore  mifnomer  in  the 
defendant  may  be  pleaded  after  full  defence,  and  Raft  all  has 
many  precedents  of  it.     But  there  is  a  difference  between  a 

?;eneral  defence  and  a  fpecial  defence ;  as  this  which  the  de- 
endant  has  mad:  is  general,  and  therefore  he  cannot  plead 
mifnomer  after  it  \  but  he  might  have  made  a  fpecial  defence, 
viz.  Robert  Gradon  gentleman,  who  is  impleaded  by  the 
name  of  Robert  Gradon  efquire  venit  et  defendit  vim  et  irtju* 
rlam  quandoy  and  the n  he  might  have  gone  on  with  his  plea 
of  mifnomer.  But  here  by  his  general  defence  he  has  ad- 
mitted himfelf  to  be  an  efquire  as  named  in  the  writ,  and 
therefore  he  cannot  afterward  gainfay  it.  But  Zreby  chief 
juftice  was  of  opinion,  that  it  was  a  general  rule,  that  no 
body  fhall  plead  in  abatement/  after  a  general  defence  or  a 
'  full  defence ;  and  therefore  he  doubted  much,  if  ihe  distinc- 
tions which  Powell  juftice  had  taken  were  law.  A  fecond 
exception  was,  that  the  defendant  comes  in  by  attorney  and 
pleads  mifnott  er  where  he  ought  to  plead  »in  perfon.  But  to 
this  Gould  anfwered,  that  Rqfl.  tntr.  108.  b.  pi.  12.  is  the 
cafe,  and  a  precedent  in  point,  upon  tight  of  which  the  de- 
fendant drew  this  plea.  But  by  Powell  juftice,  regularly  an 
attorney  cannot  plead  mifnomer  in  his  client,  but  the  defendant 
rnuft  plead  it  himfelf,  becaufe  the  attorney  is  eftopped  by  his 
warrant,  to  fay  that  the  defendant  had  any  other  name,  than 
that  by  which  he  gave  him  his  warrant  of  attorney.  And 
therefore  in  this  cafe  the  plea  being  by  attorney  is  ill.  But 
by  leave  of  the  court  he  might  have  a  fpecial  warrant  of 
attorney,  and  then  the  attorney  (hall  not  be  eftopped.  Long 
lTjIS!fl^r  $  EdtU)>  4-  lo8-     And  in  c*fe  of  corporations  the  court  ought 

£ui  nit  a  corpora-  ->  ^  .  .    •      •       -r  »  1      *       •  •  1 

tion,  tKc  court  to  allow  attormes  to  plead  mimomer  by  fpecial  warrant,  be* 

ought  to  grant  caufc  the  corporation  cannot  appear  in  perfon.     And  in  8 

the  attorney  for  £jWt  4.  p.  it  *is  agreed,  that  there  might  be  a  fpecial  warrant 

fuchT^dli011  in  c*fe  °f  a  particular  perfon.    But  in  this  cafe  it  muft  be 

^'arrant, asfliall  intended  a  general  warrant,  and  fo  the  attorney  was  eftopped. 

not  eftop  Mm     And  the  (pcchlfuperfedeas  fignifics  nothing  as  to  the  attorney, 

^o^dIllSabut  prevented  the  eftoppel  to  the  defendant  himfelf.     But 

there  are  fome  mifnomer s%  which  attornies  may  plead,  which 

are  not  contrary  to  their  warrants.     As  2  hen.  6~  11.  an 

action  was  brought  againft  the  late  wife  of  J.  S.  the  attorney 

leaTc^im^  **"*  *"s  c*'ent  was  a  c°untefs  >  and  *  Was  agreed  that  the 

tio*  of  a3dit?oti  attorney  might  give  his  client  the  addition  becaufe  it  was  not 

by  attorney,     contrary  tof  his  warrant.    And  the  cafe  in  Rafiall  108.  which 

mi  fled  the  defendant,  with  this  difference,  might  be  good  in 

law;  for  the  a£lion  is  brought  againft  J.  S*  of  Dale \  the 

attorney  fays,  that  there  was  two  Dales3  Upper  Dole  and 

Netker 
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Kftber  Dale,  and  no  fuch  town  wDale  without  addir*r>n, 
tnd  this  was  good  becaufe  it  was  not  contrary  to  his  warrant, 
but  is  the  fame  Dale  with  an  addition.  But  Treby  chief  juf- 
ticc  was  of  opinion,  that  mifnomer  could  not  be  pleaded  by 
attorney,  becaufe  the  attorney  is  eftopped  by  his  warrant 
2 /for.  6.  11.  -And  he  relied  upon  Fitzb.  Nat.  Br.  27.  a.- 
asexprefs  in  point,  where  it  is  laid,  that  he  who  pleads  a 
mifmmer,  (hall  not  appear  by  attorney ;  and  he  had  never 
feen  a  precedent  to  the  contrary.  That  the  fir  ft  entry  is 
in  Afton's  Plaeita  Rediw'va,  \.  which  he  did  not,  regard,  be- 
caufe he  fuppofed  it  paffed /*£//*////<?.  And  as  to  the  fpecial  ^^l^^  ^ 
warrant  of  attorney  he  doubted  much  of  it.  And  it  feemed?atjon  by  a 
to  him,  that  there  was  no  ncctffiry  for  a  corporation  to  wrong  name 
plead  a  mifnomer  by  attorney ;  for  if  judgment  be  given void' 
againft  them  by  a  wrong  name,  the  judgment  will  be 
void ;  and  there  was  no  fpecial  warrant  in  R,iflally  there- 
fore k  feemed  to  him,  that  fuch  fpecial  warrant  could  not 
be  granted.  But  they  all  agreed,  that  the  plea  in  the  prin- 
cipal cafe  was  ill  for  the  reafons  aforefaid.  And  therefore 
judgment,  quod  defenders  refpondeal  ufterius.  Like  judgment 
was  given  this  term  between  Strange  and  Reynolds,  where 
the  defendant  pleaded  mifnomer  by  attorney  for  the  fame 
reafon.  And  between  Burdett  and  Cupper,  Hill.  3  &  9 
Will.  3.  C.  B. 

Jones  veff.  Axen.  aw^u*.   j?'- 

DEBT  upon  bond.    The  defendant  pleads  the  ftatures  mc.nt  Prima 
for  difcharge  of  poor  prifonersf  and  fo  demanded  judg-  (j^jj1  ^,  JJ 
meat  if  the  plaintiff  (hould  have  execution  againft  his  body,  thc  feflion.  D. 
houihold  goods,  wearing  apparel,  or  tools  of  his  trade.     The  acc.C0ttp.475. 
plaintiff  demurs.    The  firft  exception  to  the  plea  was,  that  Y,dc  r»ft-  37'. 
the  ftatute  is  mifrecited,  becaufe  it  is  pleaded  to  be  made  the  ™catTu™^    . 
22  Car.  2.  but  the  printed  book  is  22  tff  23  Car.     But  to  pleadings,  iho" 
this  (erjeant  Levinz  anfvvered,  and  it  was  agreed  by  the  wiihrut  nfer- 
court,  that  the  feflion  extends  into  both  years,  but  it  com-  cncf  ^l1  Prir™ 
roenced  the  24  Offober  22  Car.  2.  and  all  ads  made  refer  to  rf™  m«n  u.e  ' 

thefirftdayof  the  feflion,  unlefs  it  be  otherwife  provided  fmne  \,u fbn.R. 
bytheacX     So  that  this  is  an  ad  of  22  Car.  2.  and  the  *«.  pott.  420.  |  s  : 

printed  book  is  falfe.  2.  Exc.  It  is  not  laid,  that  notice 4a lm*ffi™: 
was  gwen  to  the  plaintiff,  to  appear  at  the  feffions :  but  it  $^"0.* b/" 
is  faid,  that  notice  was  given  to  Thomas  Jones,  tut  not  to  Quid-am  ha»  the  1 

Thomas  Jones  the  plaintiff,  pr  praedfB.  So  that  the  court  f*.mc  imPort 
will  intend,  that  it  was  not  to  the  phinthf,  but  to  another  *'clhDa!,c"s '®' 
perfon.  But  to  this  it  was  not  anfwered,  and  agreed  by  the  wiicre  an  ex-  *  aSs  ' 
court,  that  if  it  had  been  faid  cuidam  Tbomae  Jones,  there  .ccptjon  is  incor-/^  **~A 
the  court  would  have  intended  another  perfon,  becaufe  y*f-J^artedvWith  »  ^**i 
imisthc  fame  with  alius-,  but  Cnce  it  is  Tbomae  JonesJ^£t£\^*  *~~] 
generally,  the  court  will  intend,  that  it  is  the  fame  Thomas  JtMuU notice  f^-A 

of,  and  anfwer    **J      ] 
the  exception.     R.  ace.  poft.  411.  D.  ?cc.  55tr.  HOT.  Plowd.  $76.  410.    Alitcr  where  the  I 

O^plwa  follow*  in  a  diilinc*  claufc.     R.  ace. £tf.  WOI,  ll  19.  Vfewd,  J 7^ 

I  4  Jm* 
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Afti  for  the  re-  Jones  %  of  whom  mention  was  made  before.  3.  Exc  was, 
^^0frtar^pub- ^at  xl  l$  ^'  l^att^c  defendant  was  not  imprifoned  for  100/. 
lie  a<&*.,  k.  but  it  is  not  faid,  that  he  was  not  imprifoned  for  a  fine, 
com.  poll.  390.  therefore  be  might  be  imprifoned  for  a  fine  and  then 
Vide  1  Bl. Com.  ],e  H  not  dischargeable  by  the  .aft.  Sed  non  allocatur. 
»5>  *o\  For,  per  Treby  chief  juftice,  the  difference  is,  that  "where 

an  exception  is  incorporated  in  the  body  of  the  claufe,  he 
who  pleads  the  claufe,  ought  alfo  to  plead  the  exception ; 
but  when  there  is  a  claufe  for  the  benefit  of  the  pleader,  and 
Afterwards  follows  a  provifo  which  is  again  ft  him,  be  (hall 
plead  the  claufe,  and  leave  it  to  thfe  adverfary  to  (hew  the 
provifo.  Therefore  this  provifo  in  the  prefent  aft,  being 
diftinft,  ought  to  be  (hewn  by  the  plaintiff.  4.  Exc. .  It  is 
a  private  aft,  and  ought  to  have  been  pleaded  at  large,  for 
it  does  not  concern  all  poor  prifoners,  but  only  thofe  who 
were  imprifoned  at  that  time.  But  it  feemed  to  the  court, 
that  it  (hall  be  con  ft  rued  a  public  aft,  1.  fiecaiife  all  the 
people  of  England  may  be  concerned  as  creditors  to  thefe 
poor  prifoners.  2.,  It  is  an  aft  of  charity,  and  therefore 
ought  to  have  a  rxiore  candid  interpretation.  3.  It  is  an 
aft  too  long  and  difficult  to  be  pleaded  at  large,  fo  that  it 
would  put  thefe  poor  people  to  a  greater  expence  than  they 
can  bear,  to  plead  it  fpeciaUy.  And  per  Treby  chief  juftice, 
if  the  aft  concerning  the  btfhops  were  to  be  adjudged  now, 
it  would  be' adjudged  a  general  aft.  But,/vr  curiam,  in  this 
cafe  the  plaintiff  mutl  have  a- general  judgment  at  prefent, 
with  ceffet  executio  as  to  the  body,  tsV.  of  the  defendant  \  or 
otherwife  the  plaintiff  may  be  bound  by  rule  of  court,  not 
to  fue  execution  againft  his  body,  tsV. 

Serle  verfi  Darford. 

Pleadings.    Lutw.  1435.    Yol.  3.  no. 

fault  is  tranfrto-  nT^RESP ASS,  for  trefpafs,  affault,  battery,  and  wound- 
ry.  R.  ace.  J[  ing  at  Hamerton  in  Norfolk.  The  defendant  pleads 
Cowp.  161.  BL  qUoaj  the  vi  et  arm'is  and  wounding,  not  guilty;  and  as 
vide^owp'i77.t(>  tnc  refidue  of  the  trefpafs,  the  defendant  pleads,  that  he 
The  defendant  was  poffeffed  of  a  clofe  at  T.  in  -the  fame  county,  and  that 
may  in  a  trsnfi- the  plaintiff  entered  into  the  clofe  with  a  great  number  of 
^^^^.^horfcs,  and  turned  up  the  foil,  that  the  defendant  requested 
tificatfonari|ngtne  plaiiititi" to  quit  the  land  ;  that  the  plaintiff  refufed,  upon 
>t  another  place  which  the  defendant  molUter  mamis  impofuit  upon  the  plaintiff 
than  that  in*  to  maintain  his  poffeffion,  which' is  the  affault,  lie.  and  he 
tioTil  laTd^R  fwcrfe^th?  Affault,  EsV.  at  Hamerton.  The  plaintiff  replies, 
•  tee.  Poph.  101. an<*  claims  a  way  over  the  clofe  to  5T.  by  prefcription,  and 
Moor.  35d.  that  the  defendant,  ad  tunc  et  ibidem  broke  the  plaintiff's  head, 
The  plaintiff  abfquehoc  quod defendens  ntolliter  wan  us  impofuit  tnodo  et  forma 
Kl5£r/rwr/»  &'-.  The  defendant  detnurs.  And  ferjeant  lVright 
tion.8.c.Lutw.took  exception  to  the  replication,  that  there  is  here  a  traverfe 
1437-  upon 
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upon  a  traverfe,  which  cannot  be.     Sed  ticn  allocatur*     For  A  material 
per  curiam,  where  the  firft  travcrfe  is  taken  to  the  material  {^^ffrd^w! 
point,  there  a  traverfe  cannot  be  taken   upon  a  traverfe.  r.  acc.  Holt  96. 
Bot  where  the  firft  is  not  to  the  material  point,  there  a  Adnu  1  Sawd. 
fecond  traverfe  may  be  taken  •,  and  in  fuch  tranfitory  actions  **■  P-  acc-  Str- 
there  may  be  a  traverfe  upon  a  traverfe.     Co.  Lit.  282.  b.  ^J'^  jmnia. 
Cr*  Elha.  99,  Inglebath  v.   Jones.  407,  Bateman  v.  Spring,  t^ai  ol1c  mayf 
Then  Wright  ferjeant  took  another  exception,  that  the  re- and  a  fecond 
plication  was  a  departure  from  the  declaration,  for  the  de-  £^c£-  J^"00, 
daration  is  of  an  aflault,   iffc.  at   H.  and  the  replication  ^^  ^ 
admits  that  it  was  at  T.     And   he  cited    1  Hen.   6.  63.  $tr.  117,  837. 
Bro.  Departure  13,  14.     7  fJ«f.  6.  4.     8  Hen.  4.  1/5.  G7/v/-  1  Saund.  10. 
frr  ferjeant  *  contra.    Th*t  it  is  a  tranfitory  action,  and  if  ^ -^  99£- 
tbc  defendant  makes  it  local  by  his  plea,  the  plaintiff  may  37o.      " 
anfwer  the  plea,  and  it  will  be  no  departure.     And  he  cited  if  the  defendant 
Trin.  13  Car.  2.  C.  B.  Rot.  795.  *  Taylor  v.  Gabetus.     Tref-  jn  an  aftion  in 
pafs  by  executor,  de  bonis  afportatis  in  vita  tejiatoris  apud  Eaft  J^7*£™" 
Retford  in  Nottingham/hire  ;  the  defendant  pleaded  that-/£  was  material  makei 
feifed  of  a  place  called        ■        m  North  H.  in  the  fame  it  othenwifc  by 
coontv,  and  made  a  leafe  thereof  to  the  defendant,  by  virtue  hj»  P1"? the 
of  which  he  entered,  and  sis  leflee  he  juftified  the  taking  of  £^  ^iTtL 
the  goods  as  damage  feafant,  and  traverfes  the  taking  at  Eafi  day  mentioned 
R.    The  plaintiff  replies,  that  before  A.  was  feifed  of  t,hat  in  the  declara- 
piace,  feV.  in  fee,  J.  S.  was  feifed  of  the  place,  &c.  in  fee  and  £«•  £  ^ 
leafed  to  the  plaintiff's  tei^ator,  who  entered  and  put  in  his  s^r ,2\2~i0£ '*" 
goods,  that  the  defendant  of  his  own  wrong  took  them,  ab- 
fquehoc  that  j4.  was  feifed  in  fee  prout\  the  defendant  de- 
murred, fuppofing  this  to  be  a  departure,  but  judgment  was 
given  for  the  plaintiff  for  the  reafon  aforefaid.     Trin.  23 
Car.  1.  B.  R.  Rot.   517.     Rogers  verf.  AJIydown.  cit.  1 
Keb.  579.     Paf.  3.  Car.  1.  Si  R.  Rot.  933.  Hil.  I  Car.    u 
B.  R.  Rot.  706.     Trin.  1  Will,  iff  Mar.    B.  R.  Rot.  641. 
all  cafes  in  point.    And  of  this  opinion  was  the  whole  court. 
For  in  tranfitory  a&ions  the  plaintiff  has  liberty  to  lay  them 
where  he  pleafes,  and  if  the  defendant  makes  it  local  by  his 
pica,  the  plaintiff  may  vary  in  his  replication,  either  in  time  if  the  defendant 
or  place.     And  Powell  juflice  cited  1  Keb.  566,  578,  Lee  excufe  an  aflault 
v.  Raines.     And  (by  him)  the  cafe  of  Taylor  and  Gabetus  is  j1!  defence  of 
,   exprefs  in  point.     £ut  (by  him)  in  this  cafe  the  pi  a  i  n  t  i  fF  t^*  ^aintiff  may 
might  alfo  have  replied,  defon  tort  demejne>  becaufe  the  title  take  the  -enenj 
of  the  land  did  not  come  in  queftion.     Judgment  for  the  traverfe.    Ace. 
plaintiff,  t?  «*■  Cro. 

r  Car.  98. 

Nevill  verf.  Packman.  in  trefpafi  for 

S.  C.  Lutw.  1449.  q-  *•     Pleadings.  Lutw.  1447.  vol.  3.  113.  cl^fc  raUe^. 

TRefpafs  quare  claufum  fuum  f regit  vlcatum  Horn-hill  apud  at  the  pariih  of 
parocbiam  de  R.  et  herbam pedibus  ambulando  confumpfit  et s-  ^d  feizing 
aiiamherbam  cum  averiis  depaftus  fuit  neciion  oves  rpftus  ^^^^J^^ 
plaintiff  ibidem  nuper  inventus  abfque  rationabili  caufa  fugavit  j££  rtferi^tcT 
fffit  et  imparcavii,  per  quod  the  fiieep  were  damnified;  isle,  the  parifc,  not 

.   f^*  the  clofc.    See 
Lutw.  1449. 
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A  traveifc  can-  The  defendant  pleads  not  guilty  to  a'l  but  the  taking  and 
not  be  taken  of  impounding  of  the  (beep;  and  as  to  that,  he  juftifies,  that 
leecd,*  ride  ace.  ^  was  kifed  in  fee  of  a  place  called  Orchards  in  R.  and  took 
ante,  64.  *nd     the  ifceep  there  damage  feafant,  &c.  abfque  hoc  that  he  took 
the  cafes  there  and  impounded  them  in  claufo  pr*diclo  vocato  Horn-hill  modi 
Bted"    b"  aio  etforma  as  !^e  plaintiff  has  declared.     The  plaintiff  demur? 
can  be  ukento  fpccially.     And  adjudged  for  the  plaintiff,  becaufe  the  tra- 
it on  a  general  Verfe  is  ill.     For  he  traverfes  matter  not  alleged ;'  for  the 
demurrer.    D.  plaintiff  does  not  fay,  that  the  defendant  took  the  (heep  in 
ace.  poft.  %&.   thc  clofe  ca,lcd  Honi_jjHit  but  he  fays  ibidem  invent  as,  which 
ibidem  refers  to  the  parifh  and  not  to  the  clofe.     i.  Becaufe 
Hom-hill  was  the  plaintiff's  foil,   and  then  thc  defendant 
could   not  impound  the  plaintiff's  cattle  in  the  plaintiff's 
foil.     2.  Ibidem  is  always  referred  to 'the  ville,  to  the  end 
that  the  venue  may  come  thence,  for  no  venue  can  come 
out  of  a  clofe.    But  it  feemed  t6  the  court  that  this  was  an 
idle  traverfe,  and  had  been  furplufage  upon  a  general  de- 
murrer; but  being  here  upon  a  fpeciai  demurrer,  it  vitiates 
the  plea.     And  therefore  judgment  for  the  plaintiff. 

Allen  verf.  Harris. 

S.  C.  Lutw.  1538.  Pleading!.  Lutw.  1537.  Vol.  3.  315. 
An  accord  is  no  CT*R  OJ^ER  for  a  waiftcoat.  The  defendant  pleads,  that 
bar  before  exe-  -Z  lnc  plaintiff,  in  confideration  that  the  defendant  at*  the 
Cro°ElwR'io3  fPccial  inftance  of  the  plaintiff  affumed  to  pay  to  the  plaintiff 
304.  Ray™-  '  2°J«  agreed  to  difcharge  the  defendant  or  this  trover,  €sV. 
503.  *Kcb.  and  lays  mutual  promifes  to  perform,  &V.  The  plaintiff 
690.  r>.  ace.  demurs.  Girdler  (erjeant  for  the  defendant.  The  old  rule 
IhiTii.  was>  tnat  an  accord  with  fatisfa&ion  ought  to  be  pleaded 
Dyer  75.  b.  pi!  executed,  that  the  plaintiff  might  be  fure  of  fomething  for 
26.  Bro.  his  damages;  but  an  arbitrement  maybe  pleaded  without 

Accori"rlr3'6"  performance,  becaufe  the  parties  may  have  reciprocal  reme- 
liSSSiSi  dies.    Then  it  being  now  fettled,  that  the 


parties  may  have 


Rep.  25.andfee  a&ions  upon  mutual  promifes,  this  accord  may  be  pleaded, 
Com.  Dip.  though  not  executed,  becaufe  each  party  may  nave  his  reme. 
fdcc^d-vot  t4'  dy,  T.  Jones  158.  Raym.  450.  Cafe  v.  Barber.  T.  fries 
p;  «>9.  V°  168,  Wickham  verf.  Taylor.     Sed  non  allocatur.     For,  per 

But  an  award  is  curiam,  if  arbitrement  be  pleaded  with  mutual  promifes  to 
K.  ace.  Cjrch.  pCrform  it,  though  the  party  has  not  performed  his  part,  who 
Mod^iiT  6  ^rmPs  tnc  a^on>  yet  **e  "^  maintain  his  adion  ;  becaufe 
Semb.  ace!  Bro.  an  arbitrement  is  like  a  judgment,  and  the  party  may  have 
&  Dyer  nbi  his  remedy  upon  it.  But  upon  accord  no  remedy  lies.  And 
fupra.  Sed  vide  tjjC  books  are  fo  numerous,  that  an  accord  ought  to  be  exe- 
RoM  Abr  467  cutcc*>  that  it  is  now  impoffible  to  overthrow  all  the  books, 
i.-  2i,  17.  But  if  it  had  been  a  new  point,  it  might  be  worthy  of  con- 
Lutw.  56.  fi deration.  Judgment  for  the  plaintiff.  Sec  15  Hen.  6. 
Accord,  x.  Hil.  7  Edw.  4.  /.  6. 


Robinfori 
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Robinfon  virf.     Godfalvc. 

A  perfon  refid* 

UPON  motion  for  a  prohibition  to  flay  a  fuit  in  the  ing  within  a 
bifhop's  court,   upon  fuggeflion  that  the  party  lived  peculiar  arch- 
within   a    peculiar  archdeaconry.     Refolved,  per  curiam,  ^J™"17'  c*"7 
where  the  archdeacon  has  a  peculiar  jurifdi&ion,  he  is  to-  |£  rJeV^the 
tally  exempt  from  the  power  of  the  bifhop,  and  the  bifhop  b:ihop*i  court, 
cannot  enter  there  and  hold  court,  and  in  fuch  cafe  if  the  R-  *<*•  Cro. 
party  who  lives  within  the  peculiar  be  fued  in  the  bifhop's  £*rac"  *"  % 
court,  a  prohibition  (hall  be  granted.     For  the  ftatute  (a)  s!c^.2f.  a. 
intends,  that  no  fuit  (hall  be  per  fait  urn.     But  if'  the  arch-  But  where  the 
deacon  is  not  a  peculiar,  then  the  bifhop  and  he  have  con-  archdeaconry  it 
current  jurifdi&ion,  and  the  party  may  commence  his  fuit/^i^TvH"5 

. ,       .  J  ,  .       *         ,  *        'ii-n       1  ti«        bi loop  and  arch- 

either  in  the  archdeacon  6  court  or  the  bifhop  s,  and  he  has  deacon  havecon- 
eiedion  to  chufe  which  he  pleafes.     And  if  he  commence  it  current  jurif- 
m  the  bifhop's  court,  no  prohibition  (hall  be  granted ;  for  if  it  digj°";    Vi£e 
(hould,  it  would  confine  the  bifhop's  court  to  determine  3  '    * 

nothing  but  appeals,  and  render  it  incapable  of  having  any 
csafes  originally  commenced  there.  * 

%  («)  23  H.  8.  c.  9.  f.  a. 

Bedarn  verf.  Clcrkfon.  ad  award  to 

EBT  upon  bond  dated  the  fifth  of  April  4  Will,  li  Srlng^SikL* 

Mar.  conditioned,  that  if  the  defendant  fhould  per- it  i&  (hewn 

form  the  award  of  J.  S.  of  all  aftions  and  demands,  ita to  he  for  t)»c 
quid  the  award  be  made  and  ready  to  be  delivered  by  three  3J^S> 
of  clock  poft  Meridiem  6  April  (which  was  the  next  day)  that  bad.    R.  ace. 
then,  frc.    The  defendant  pleads,  that  J.  S.  nullum  fecit  Cro.  i:iiz.  4, 
arhtrium  de  pramiffis  ante  tertiam  horam  pr*dic3.  diei  in  con-  JJ*    a£c-    5 
duiont praditla  fpeciftcat\    The  plaintiff  replies,  and  {hews  eh*.77«8* Salk* 
that  J.  5.  made  an  award  after  the  entering  into  the  bond,  74.  semh.  ace. 
ft  ante  tertiam  horam  pradiB.  diei  poll  meridiem,  viz.  undecima  *  Roll-  Abr. 
fer<j,  that  the  defendant  fliould  pay  to  W.  the  plaintiff's  ^^/"to 
folicitor,   28/.  and  that  the  defendant  fhould  pay  to  the  deliver  up  a 
plaintiff  upon  the  14th'  of  April  8/.  and  that  he  fhould  de- certain  writing 
liver  to  the  plaintiff  quoddamfcriptum  obligatorium,  velquan-  obligatory, 
dam  billam  obligator  iam,  quod  prim  habuiffet,  quodque  adtunc  al-  ™^™eteu*Jt 
tmtter  eorundem  facer et  alterutri  etrum  generates  relaxations,  penalty,  is  void 
<5V.  and  then,  affigns  for  breach,  that  the  defendant  did  not  for  uncertainty 
pay  to  the  plaintiff  the  8/.     The  defendant  demurs.    Ser- 
jeant Birch  for  the  defendant  argued  that  the  award\is  not  £* "m  pany 
good.    For  the  award  to  pay  28/*  to  W.  who  is  a  ftran- ihouid  on  a  par- 
get,  is  ill,  except  in  fome  cafes,  where  it  appears  that  it  istkular  4ay  pay 
tor  the  plaintiff's  benefit,  or  to  difcharge  money  owing  ty*^^*^"1 
him;  bat  nothing  of  that  appears  in  this  cafe,  and  therefore  dc^^p*gcr. 
as  to  that  the  award  is  ill.    ghtod  curia  concejfiU    2.  £ic.  tain  writing 

obligatory,  and 

dm  tbm  they  fhould  cxecttc  muttud  general  relca&a,  the  wad  ifencfa*  t*  the  day* 

The 


D 
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If  an  award  U»  The  award  is,  that  the  defendant  (hould  deliver  to  the  plain- 
he  made  by  {lfi quoddam  fcrptum,  tic.  which  is  altogether  underlain,  for 
three  o  clock  in  .      ]  '  r    r    r       %         c  %      i        t  *      % 

the  afternoon  !t  "oes  not  'ay  of  what  lurrt  the  bond  was*  nor  of  what 
of  i  particular  penalty,  nor  of  whom  it  was  obtained)  and  therefore  it 
day,.*  plain   i8  Vojd,    for   ^jlc   uncertainty  in  that  refpefl ;   quod  euria 

t^lZ^A  "*«$*.  Then  he  argued,  that  it  was  an  award  but  of  one 
Arbitration  IKM19  r  i  %  r  i      «n      r        t  »     r  i 

that "  no  award  "dc>  a°d  confequrntly  ill;  for  the  releates  cannot  be  per- 
was  made  be-    formed  until  the  bond  be  delivered  to  the  plaintiff,  which 
for*-  three   -      Cgin  never  be,  becaufe  it  is  uncertain  what  bond  is  meant, 
day™  would  be  an<*  ^e  rclc*fC8  cannot  be  executed  till  the  bond  is  delivered 
tU  upon  de-      to  the  plaintiff,  for  the  words  of  the  award  are,  that  the  de- 
murrer.   But  is  fendant  {hould  deliver  to  the  plaintiff  quoddam  fcriptum  obiga- 
cured  by  *       torium9  £sV.  quodqne  adtunc  they  (hould  execute  general  re- 
«p  cation.        icafes  on  QQjh  g^es.     Now  the  adtunc  (hews,  that  the  fe- 
leafes  (hould  not  be  executed,  until  the  bond  (hould  be  de- 
livered to  the  plaintiff.     Sathat  the  arbitrator  has  awarded, 
that  the  defendant  (hould  pay  to  the  plaintiff  8/.  which  is 
(*)  Sed  vide     «]l  of  the  award  that  is  good,  and  fo  it  is  (a)  an  award  of  one 
Som'  *  y"  m    fide.    Sed  non  allocatur.     For  per  curiam  >  the  adtunc  refers  to 
ix  19.  riio.      l^c  f4rh  of  Aprils  and  not  to  the  delivery  of  the  bond  to  the 
plaintiff;  fo  that  the  award  is  mutual  enough,  for  when  the 
defendant  has  paid  the  8/.  he  may  demand  a  general  releafe. 
4.  Exc.  That  altetuter  is  uncertain,  viz.  one  of  the  two. 
But  per  curiam ,  it  is  as  good  a  word  as  one  can  ufe.    Wright 
ferjeant  for  the  plaintiff  took  exception,  that  the  plea  was 
ill.     For  the  defendant  pleads,  that  the  arbitrator  made  no 
award  ante  tertiam  boratn  pradicT  diet ;  now  there  are  two 
third  hours,  and  perhaps  the  award  Mfas  not  made  before  the 
firft  third  hour,  and  yet  it  might  be  made  before  the  third 
hour  poll  meridiem  ;  and  therefore  the  defendant  ought  to 
have  (aid,  ante  tertiam  horam  praedicli  diei  poft  meridiem,  for 
want  of  which  pofl  meridiem  the  plea  is  ill.     And  per  curiam^ 
this  had  been  ill,  if  the  plaintiff  had  demurred  for  it ;  but 
now  it  feemed  to  them,  that  the  replication  had  made  it -good. 
'  But  becaufe  the  award  was  mutual  enough,  and  a  good  breach 

affigned,  judgment  for  the  plaintiff. 

Trench  executor  of  Squire  verf.  Trewin. 
indmndem  /^Ovenant  upon  articles  of  agreement  between  the  teftator 
contracts  in  the  v_J  Squire  and  the  defendant,  by  which  it  was  covenanted 
Cimsimtrumcnt  and  agreed  between  them,  that  Squire  (hould  affign  to  the 
^J^1^  defendant  his  intereft  in  a  houfe,  ttV.  and  that  the  defejj- 
a&ion^bdbre  dant  (hould  pay  to  Squire  30/.  The  plaintiff  affigns  for 
performance  of  breach,  that,  the ' defendant  has  not  paid  the  30/  £sV.  The 
hi»  part.  R.aec.  defendant  pleads,  that  Squire  did  not  affign  his  intereft  in 
m  nil  1X%  l**c  k°uk  to  l^c  defendant.  The  plaintiff  demurs.  .  And 
Saund.  155.  x  adjudged  for  him,  becaufe  thefe  are  mutual  and  indepeodam 
K<*b.  178.  6  covenants,  and  the  parties  may  have  reciprocal  a&iorf*;  and 
vim  4o V  ?!* 5*  therefore  the  plaintiff  may  bring  his  adion  before  the  affign- 

Hob.  80.  D  • 

ice.  Dougl.  66$*  Adm.  8  Mod.  294.  poft.  -664,  665.  Covenants  by  one  party  to  aflrjm  v* 
intereft  in  an  hotife,  alid-by  the  other  to  pay  a  fum  0/  money,  arc  mutual  and  kidcrcndcc!. 
Vide  poft.  4£j.    Dougl.  66s* 

mens 
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houfe.     And  the  defendant  has  a  remedy-af 
if  the  other  party  does  not  perform  his  part.  Oft*'     v'c*+ 


ment  of  the  hotife.     And  the  defendant  has  a  remedy-after;         Cc^U***1* 


Intr.  HiJ.  7 

Green  and  fifteen  others  agalnfi  Pope.         Hot.  307. 

If  fcveral  fufFer 
_       „  «  .  r\-  1      an  *Dt*r€  dam- 

(1  RE  EN  and  fifteen  others  bring  an  action  upon  the  age  from  a  par- 
cafe  againft  the  defendant,  for  having  made  a  falfe  re-tlculartorMhcy 
turn  to  a  mandamus  to  him  deeded. *  The  plaintiffs  in  their  ™fjf  °r  m 
declaration  fhew  the  aft  1  Wi//.  &  Mar*  feff.  i.eap*  1 8.  2  wSf.  423"°" 
which  exempts  the  proteftant  diflenters  from  the  penalties  of  t  Saund.  115. 
divers  former  afts,  if  they  take  the  oaths  and*  fuhferibe  the  J  Vcnt-  l67- 
declaration  there*  mentioned  ;  and  by  that  aft  it  is  cnafled,^1^^7: . 
that  no  meeting  by  proteftant  diflenters  for  religious  worfhip  in  fujng  a 'man* 
fhall  be  flowed,  untill  the  place  for  the  meeting  be  certified  damus,  they 
unto  the  bifhop  of  the  dibcefe,  or  the  archdeacon,  or  to  the  ma?  ioin  *"  an 
jaftices  of  the  peace  at  the  general  quarter-feffions,  and  re-  fei^"^^* 
gjilered  or  recorded  there  refpeftively,  and  a  certificate  thereof  s.  c.  cit.  3 
given  without  fee,  feV.  and  the  plaintiffs  (hew,  that  they  Lev.  ^^, 
were  proteftant  diflenters,  and  had  taken  tht  oaths,  and  fub- In  fuch  ***ion 
fcribed  the  declaration,  according  to  the  aft  ;  and  that  in  c^^S^to 
the  parifli  of  Hindley$  at  a  town  called  £).  within  the  diocefe  the  mandamus., 
of  Cbefler,  the  plaintiffs  had  appointed  a  place  called  The A  defendant 
Chapel  for  their  religious  worfhip,  and  that  they  had  autho-  J*JJSj  ***?* 
rity  fo  to  do ;  that  Green  one  of  the  plaintiffs  made  a  ccrtifi-  merclynewthe* 
cate  of  their  appointment  of  this  placfc  toNthe  bifhop  of  the  fatfs  ilated 
Chefler9  and  delivered  it  to  Pope  the  defendant,  being  re- in  rhc  declara- 
gifter  to  the  bifbop,  to  regifter  it  as  he  ought ;  that  the  de-  ^Jj-    *•  a^. 
fendant  Pope  reftrfed  ta  regifter  it ;  upon  which  the  plaintiffs  674,  &  leewte 
were  driven  to  fue  a  mandamus  out  of  the  king's  bench,  di-  88. 
re&ed  to  the  defendant,  commanding  him  to  regifter  the  No  peremptory 
certificate,  but  that  the  defendant  notwithftanding  did  not  ^^^J^ 
regifter  it,  but  made  return  to  the  mandamus ;  that  Hindley  was  a  judgment  on 
an  antient  populous  village,  diftant  one  mile  from  the  parifli  demurrer  for 
church,  and  for  thefe  forty  years  laft  pad  this  place  called  The thc  Pontiff  in- 
Cbapelhtd  been,  and  yet  is,  a  chapel  of  eafe,  and  endowed  with  JLV^1?11  for  a 

1  lti  •    •/>  1  m   •  raiic  return %  un- 

50/.  per  annum  y  and  had  a  minuter  appointed  to  officiate  ;ltAfuch*aioo 

and  that  there  were  feveral  places  within  the  parifli  already  wm  brought  in 

appointed  for  diflenters  for  religious  worfhip,  &TY.  all  which  thc  «°jrtwhkh 

return  the  plaintiffs  aver  to  be  falfe;  and  for  this  falfe  i^SJ2bmutT     " 

turn  they  bring  this  aftion.'    The  defendant  pleads,  that  thc-s.  c.  Silk.' 

return  to  the  niandamus  wa^s  true,  and  avers  every  particular  4*8.  Comb. 

of  this  return,   {3V.    The  plaintiffs  demur.     And,   i.  It4°°-  *  v- 

was  referred,  that  this  plea  was  bad,  becaufe  it  amount?  but  to 

the  general  iffue,  it  being  all  meer  matter  of  faft,  and  having 

no  intermixture  of  law.  (4)  Then  Birch  ferjeant  for  the  defen-  («)  vide  ante 

dant  argued,  that  judgment  ought  to  be  given  for  him,  *7,  and  the  cafe* 

1.  Becaufe  it  is  faid  in  the  declaration  that  the  plaintiffs  ap-thcrc  citcd- 

•  poined 
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pointed  the  place,  but  the  aft  gives  no  direftion,  who  (hall 
have  authority  to  appoint  the  place;  and  therefore  it  ought 
rather  to  be  done  by  the  preacher,  or  otherwise  with  the 
confent  of  the  whole  meeting.     2.  They  have  no  authority 
to  appoint  a  chapel,  but  this  place  in  the  declaration  they 
call  a  chapel.     But  to  this  the  court  anfwered,  that  a  Held 
or  tavern  may  be  called  The  chapel,     3.  They  fhould  have 
lhewn,  by  whom  this  appointment  was  made,  as  by  the  dif- 
fenters  inhabitants  within  fuch  a  town,   l$c.  but  it  is  fo 
general  here,  that  it  may  be  by  all  the  di (Tenters  in  England. 
Then  if  it  is  no  good  appointment,  the  whole  will  fail  *,  for 
,  then  there  will  be  no  certificate,  if  no  certificate  no  regifter- 
ing :  if  no  caufe  to  regifter,  the  refufal  was  no  ground  for  a 
mandamus ;  if  no  mandamus ,  then  there  cyi  be  no  falfe  re- 
turn.    4.  ft  is  faid  that  the  certificate  was  made  by  Green 
alone  \  but  the  aft  gives  no  authority  to  any  one  in  particu- 
lar, to  make  it.     But  per  Treby,  the  aft  being  general,  any 
of  them  may  well  certify.     5.  The  mandamus  in  this  cafe 
was  not  grantable,  for  there  was  here  no  difturbance  of  a 
freehold,  nor  office  of  trad,  but  a  thing  merely  ecclefiaftical. 
^lilTor  Tin  And  if  a  man  ha$  a  feat  in  a  church,  and  is  hindered  of  the 
featiDachurch.crJj°yrocnt>  no  mandamus  lies ;  and  as  to  the  plaintiffs  this 
was  in  nature  of  a  church.     But  to  all  thefe  objeftions  the 
court  gave  one  general  anfwer,  that  this  aftion  was  brought 
for  the  falfe  return  to  the  mandamus,  and  therefore  all  the  reft 
is  but  inducement.    And  therefore  whether  a  mandamus  will 
He  or  not,  is  not  now  before  the  court,  but  it  muft  be  taken 
pro  confej/b,  that  a  mandamus  was  granted,  and*  the  defendant 
made  a  faifr  return.     The  principal  point  therefore  of  the 
cafe  was,  whether  the  plaintiffs  can  join  in  this  aftion  or 
not  ?  And  this  was  feveral  times  argued  at  the  bar.    And  the 
defendants  connfel  argued,  that  they  could  not.    Becaufe 
that  where  perfbns  are  jointly  intituled  to  the  aftion,  they  may 
all  join  in  it,  fince  the  damages,  which  were  the  foundation 
of  it,  were  joint.     7  Hen.  6.  42.     14  Hen.  6.  13*     31  AJfi}\ 
pi.   49.      34  Hen.   6.    12.  b.    30.     3;  Hen.   6.    19.     but 
where  perfons  are  feverally  damnified,  as  in  trefpafs,  isfc. 
there  they  cannot  Join.    Therefore  if  A.  and   B.  are  in 
Several  cannot  company,  and  C.  lays  of  them,  that  they  are  felons,  they 
join. in  an        muft  fue  diftinft  actions,  and  cannot  join.    Dyer  19.  <*./>/. 
a&ion  for         1  j  2.     If  two  are  fued  in  the  fpiritual  court  for  flaoder,  and 
word*.  Semb.    ^y  pjocujc  a  prohibition,  and  the  plaintiff  in  the  fpiritual 
ace    urr.  9  4.  court  proccccfc  afterward*,  yet  they  cannot  join  ia  an  at- 
tachment upon  prohibition.     If  a  corporation  by  aft  of  com- 
Disfranchifcd     mon  councu*  disfranchise   feveral    aldermen,    they  cannot 
aldermen  can-  join  in  a  mandamus ,  becaufe  their  intcrefts  are  feveral.   Now 
no*  join  in  man-  \n  fhis  cafe  the  damages  arc;  feveral,  for  fome  will  pome  to 
*■""•  .  this  meeting- ho ufe,  And  others  not;  then  they  only  who 

come,  and  have  not  a  feat,  are  damnified  and  not  they  who 

abfent 
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abfent  thcmfclvcs.  Befides  that,  if  A.  has  not  a  feat,  this  is 
no  damage  to  B.  and  fo  vice  verfa.  Then  the  damages  here 
being  fcveral,  the  plaintiffs  ought  not  to  have  joined  in  this 
aclion.  But  it  was  adjudged  by  the  whole  court  upon  great 
deliberation,  that  the  plaintiffs  might  well  join,  for  the  da- 
mages in  this  cafe  were  joint ;  for  they  all  jointly  fue  the  > 
mandamus  >  they  all  jointly  profecuted,  the  charges  were  all 
joint,  and  thefe  are  the  damages  the  plaintiffs  fue  to  recover,  if  fcveral  join 
And  by  Treby  chief  juftice,  if  the  attorney  fues  the  plaintiffs  >n  fuing  a 


for  the  charges  of  the  fuit  of  the  mandamus;  he  muft  fue^J'»  5*^ 
them  jointly,  and  the  furvivors  are  liable.  And  tho'  it  was  ™ ^f  Jj™ 
objected,  that  the  plaintiffs  had  no  need  to  join  in  thte  fuit  of 
tbe  mandamus,  yet  (the  court  anfwered)  fince  they  have  done' 
it,  the  charges  will  furvive.  And  by  Powell  juftice,  the 
reafon  of  'the  cafe  where  two  join  in  prohibition,  &V. 
will  guide  this  cafe.  Now  if  A.  libels  again  ft  B.  and  C  for 
tithes;  B.  and  C.  procures  a  prohibition;  afterwards  A,  pro- 
ceeds in  the  fpiritual  court;  B.  and  C.  (hall  join  in  the  at- 
tachment upon  the  prohibition.  Ow.  13.  Bartue's  cafe.  AH  who  .  Jn  . 
So  (by  him)  A.  libels  againft  B.  and  C.  for  defamation,  and  in  procuring  a 
they  lue  a  prohibition,  they  (hall  join  in  attachment  upon  it ;  prohibition-ftaU 
audit  is  no  objcftion  to  fay,  that  the  defamation  was  fcveral,  im" in  an  «- 
for  that  might  be  objected  in  the  cafe  of  tithes,  and  yet  ££  mcm  l  lcr* 
there  they  fhould  join.  See  8  AJJif.  p.  3*.  But  if  A.  exhibits 
fcveral  libels  againft  B.  and  C.  there  B.  and  C.  cannot  join  in 
prohibition.  1  Leon.  286.  Gtrrards.  Sherrington.  Teh.  128* 
Burgefs  and  Dixon  v.  AJhton.  Noy  131.  But  the  whole 
court  principally  relied  upon  a  caufe  adjudged  in  this  court. 
Mich.  4  Will,  fai"  Mar.  3.  Lev.  362.  where  the  two  church- 
wardens of  Chelfea  church,  being  elected  by  the  parifh  by 
cuftom,  went  to  Dr.  Brampfton  the  official  to  be  fworn  ;  Dr. 
Bramffton  refufed  to  adminifter  flic  oath  to  them ;  upon  which 
they  fucd  a  mandamus  directed  to  Dr.  Brampflon^  to  command 
him  to  adminifter  the  oaths;  upon  which  he  returned,  that 
tbe  cuftom  was,  that  the  mitrifter  (honld  name  one  church- 
warden, and  that  the  parifh  fhould  chufe  the  other ;  and 
becaufe  that  the  parifh  had  elected  two,  he  did  not  know, 
which  of  them  he  ooght  to  admit;  they  brought  jointly 
cafe  againft  Dr.  Brampfton  for  this  falfe  return;  and  ex- 
ception was  taken,  that  the  damages  were  feveral,  and  the 
profits  of  the  offices  feveral ;  tut  to  this  it  was  anfwered,  that 
the  aftion  was  not  brought,  to  recover  damages  for  the  profits 
of  the  office,  for  the  office  had  no  profits;  but  it  was  brought 
to  recover  the  damages  and  charges  expended  in  the  fuit  of 
the  mandamus ;  and  for  this  reafon  it  was  adjudged,  that  they 
might  well  join ;  which  'does  not  differ  from  the  principal  cafe. 
But  to  make  a  diftin&ion  between  thefe  two  cafes,  it  was 
objefted,  that  the  church-wardens  might  well  join,  becaufe 
they  are  a  corporation  in  judgment  of  law,  and  may  fue  for 
goods  of  the  parifh,  which  are  taken  out  of  their  pofleflion, 

or 
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-or  may  have  trefpaft,  or  appeal  of  robbery,  for  the  goods  of 
the  parifb.  12  Hen.  7.  27.  which  diftinguiflics  them  from 
this  cafe,  which  was  of  comrr^n  perfons.  But  to  this  the 
court  anfwered,  that  church- wardens  are  not  a  corporation, 
till  they  :re  admitted :  but  this  mandamus  was  fued,  to  pro- 
cure admittance,  and  confequently  then  they  were  not  a 
corporation.  And  (per  curiam)  this  aft  ion  is  not  brought, 
,only  to  recover  damages,  but  alfo  to  have  a  peremptory  ma*~ 
dnmust  in  which  all  ought  to  join.  For  one  cf  them  cannot 
have  a  peremptory  mandamus*  where  fix  teen  joined  in  the 
principal  mandamus,  for  the  peremptory  mandamus  muft  pur- 
iue  the  principal.  And  per  Treby  chief  juftice,  if  the  one 
fues  an  aft  ion,  for  a  falfe  return,  and  has  a  verdift  for  him, 
and  the  other  fues  an  aftion,  and  has  judgment  againft  him : 
the  court  will  be  in  doubt,  whether  they  (ha!  I  grant  a  perempto- 
ry mandamus  or  not.  And  for  thefe  reafons  all  the  court  were 
of  opinion,  that  the  plaintiffs  nsight  well  join.  And  there- 
fore judgment  was  given  for  the  plaintiffs.  Upon  which 
Pemberton  ferjeant  moved  in  B.  R.  for  a  peremptory  manda- 
mus ;  but  the  king's  bench  denied  to  grant  it ;  becaufe  the 
peremptory  mandamus  fays,  that  the  return  is  falfe, prout  con- 
fiat  nobis  per  reccrdum  which  cannot  be  faid  here ;  for  the 
king's  bench  cannot  take  judicial  notice  of  the  record  of  the 
common  pleas,  unlefs  it  come  before  them  by  courfe  of  bw ; 
and  therefore  the  aftion  for  the  falfe  return  mould  have  been 
brought  in  the  king's  bench,  where  the  falfe  return  is,  if 
the  party  defigned  to  have  a  peremptory  mandamus. 


Brown  verf  Berry. 

A  pica  in  abate-  x~>|  A  S  E.  The  defendant  pleads  in  this  manner,  et  pr*. 
5?  VVX*1,  V^4  ^»  thc  defendant  ventt  €t  Pettt  j^icium  de  narratione 
elude*  in  abate-  pr*di8o>  becaufe  he  faith,  that  he  was  aprifoncr  in  the  Fleet  y 
inert,  to  the  and  brought  to  the  bar  by  habeas  corpus  %  and  charged  with 
jurifdi&ioD  and  the.  declaration,  et  ulterius  pro  placito  dicit,  that  there  was  no 
'l»  no  plea  in  original  fued  againft  him,  ideo  petit  judicium  quod  narratio 
abatement  that  cajfetur%  et  quod  curia  cognofcere  non  velit,  et  quod  quarens  ab 
.  the  defendant  acJione  Juapradicla pradudatur.  The  plaintiff* demurs.  And 
™**h  PFjtUCr  ^C  defendant  joins  In  demurrer,  and  concludes  his  joinder 
*  brought  to' the  »»  demurrer  in  the  fame  manner,  as  he  had  concluded  his 
bar  by  bah***  plea.  But  per  curiam y  though  where  a  ple^  in  abatement  is 
wr/i/x,  and  there  p]ca(ic<i  in  bar,  final  judgment  Qiall  be  given;  yet  in  this 
ahd«l*ra^th  Ca^e  ^c  defendant  having  concluded  jn  abatement,  bar„  and 
tionCCand"that  to  the  jurifdi&ion,  it  (hall  be  taken  as  pleaded  in  abatement, 
there  is  no  But  it  is  not  a  good  plea  in  abatement,  and  therefore  refpon* 
original  againft^fl/  ufarius  was  awarded, 
him. 

Dawfon 
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1 

Dawfon  verf.  Howard. 

IN  cjeftment  the  jury  was  charged   with  the  evidence, priiSwnnot ad- 
and  afterwards  the  lord  chief  baron  Wardy  being  judge  journ  the  jury  to 
of  aflifc  at  Cumberland  where  it  was  rried,  upon  the  petition  &*  c™»"  ^ovc 
and  confent  of  both  parties  made  a  rule,  that  the  caufe  %  Jecn fwoni  not- 
difficulty  (hould  be  adjourned  into  the  bench,  and  that  the  withitanding 
jurors  Ihould  appear  in  bank  at  the  day  of  tres  Mich,  fub  the  confent  of 
poena  50/.  to  give  their  verdift  between  the  ^artres^y/^r-^P*1****0 
darns  ita  placuerit.    And  Pemberton  ferjeant  moved,  that  this       ^u  w* 
(hould  be  made  a  rule  of  court.     But  denied,  becaufe  the 
judge  could  not  adjourn  the  jury,  after  they  were  fworn  and 
charged  with  the  evidence,  nor  could  inflift  a  penalty  upon 
the  jurors-  Tithe  is  not 

Scoles  vrf.  Lowther  5ft f* 

S.  C.  cit.  Cunn.  on  Tithes.  x>4-  owner's  houfe. 

LOwther  is  parfon  of  the  parifli  of  StvUGnrtm,  and  Mr.?.*.  acc- Cro- 
Scoies  live  in  Ktppax  the  next  adjoining  parifh,  and  00  win.  33.  Hardr. 
cupics  a  large  parcel  of  arable  land  there,   and  has  forty  184.  D.  acc. 
acres  of  meadow  and  pafture  in  Swiflitigton,  and  four  acres  Cro-  Car  */*• 
of  arable  land.    Lowther  libelled  in  the  fpiritual  court  of  Tori  yj^1'/  ^ 
againil  Scales  for  tithes  of  the  cattle  depaftured  in  Swifting-  j.  ag.  42m  bui1d1 
ton.    Scoles  upon  a  fuggeftion,  that  barren  cattle  kept  for  3.  Burn's  Ecd. 
ploughing  the  land,  and  cattle  for  the  pail  for  the  ufe  of  the  Law-    Tithcs 
houfe,  ought  not  by  law  to  pay  tithes,  and  that  this  cattle,  for  '%&*%  Vof  p 
the  tithes  whereof  Lowther  now  libels,  u  fuch,  moves  for  a  433.  com.  Dig. 
prohibition.     And  it  was  granted  to  him  nijl,  &c.     And  Diimes  H.  5. 
now  ferjeant  Pembertony  upon  affidavit ',  that  Scoles  carrieoSthe  *  E.u' ■  VoI-3-96- 
milk  of  bis  cattle  to  his  houfe;  in  Kippnxf  and  ufed  it  there,  wn^Vhoufe  is 
and  that  he  made  ufe  of  the  dry  cattle  for  ploughing  his  land  outoftheparifh. 
in  Kippax,  moved  that  the  rule  might  be  difcharged.     And*>-  »<*•  Burn's 
it  was  refolved  by  the  whole  court,  that  the  defendant  Low  f^]£uto ^cc 
tber  (hould  have  tithes  of  the  milfc.     For  though  Wright  fer-  Hardr  184.*"' 

Cit  objected,  that  if  a  man  have  arable  land  without  a  Or  for  dry  cattle 
fe,  he  is  intituled  to  be  difcharged  of  the  tithes  of  the^P1  f°r  thc 
milk,  which  maintains  the  fervants,  who  plow  the  land,  as  well  J^"  ^  ^  5 
if  he  bad  had  a  houfe,  in  which  the  milk  were  fpent;  yet  the  aCc.  win.  33. 
court  anfwered,  1.  that  the  law  was  otherwife,  for  it  is  of  Cro.  EI.  446. 
the  fame  nature  with  wood  which  is  burnt  in  the  houfe,  7°*-  Hardr. 
which  is  exempt  from  the  payment  of  tithes,  only  (a)  fo  long  \  *'  p.°ic</ 
as  it  is  burnt  in  the  houfe.    So  the  law  is  in  the  cafe  of  milk,  cro!  El.  476. 
which  is  only  difcharged  of  tithes,  becaufe  it  is  ufed  in  the  Cro.  Car.  172. 
houfe.     And  per  curiam ,  of  (b)  common  right  tithe  milk  is  \^n'flx'/6 
payable  atfthe  parfonage  or  vicarage  houfe.     2.  As  to  the  j ^t. ^'buiidI 
tithes  for  the  agiftment  of  the  barren  cattle!  the  court  faid,  3.  Burn's  Ecd! 

Law  and  Com. 
1%.  obi  Copra.  UoJefs  they  plough  land  in  another  parilh.  S,  C.  5  Mod.  96.  D.  acc  Burn's 
EccL  Law.  ubi  fupra.  Semb.  acc.  Hardr.  L84.  See  Sho.  P.  C.  19?.  In  a  fuggeftion  for  a  prohi- 
bition to  a  fliit  for  tithes  of  cattle  kept^for  the  plough  or  pail,  the  plaintiff  ihould  allege 
tbt  the  parfon  by  reafon  thereof  has>  uberiores  decimas  elfewhere. 

(a)  Vide  ML  137.  Cro.  Car.  80. 

(*)  Vide  Pett.  359.  T.  Raym.  178.  R.  cont.  Bonb*  73.  Carthew  and  Edwards.  Bum's 
ltd  Law,  tithes  5.  la.  7-  4th  Ed.  3d  Vok  467. 

Vol.  I.  K  that 
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that  if  in  this  cafe  there  had  not  been  any  arable  land  in  Swil> 
hngtotty  it  is  without  doubt,  that  the  parfon  ought  to  have 
had  tithes.  For  the  reafon  why  cattle  of  the  plough  is  cx- 
cufed  from  the  payment  of  tithes  is,  becaufe  they  are  em* 
ployed  for  the  improvement  of  the  arable  land  in  the  fame 
parifli  •,  by  which  the  parfon  has  better  tithes  of  the  arable 
land ;  but  here  that  reafon  fails,  for  the  parfon  of  Swilling, 
ton  has  no  tithes  of  the  land  in  Kippax.  In  the  fame  man- 
No  tithe  for      ncr  where  a  man  has  wood  in  one  parifli,  and  arable  land 

fcra  nfibk°  *n  anot^cr»  ^  *c  ma'tci  uk  °f  d»s  woo&  In  making  fences 
land^  "^  ^  for  his  arable  land,  yet  he  fliall  pay  tithes  to  the  parfon  where 
fame  parifli.  the  wood  grows.  But  it  had  been  otherwife  if  it  had  been 
Semh.  ace.  the  fame  parifh.  The  fame  law,  where  the  wood  grows  in 
Bam,»  Ecd.  one  ^{^  and  is  fpent  in  the  owner's  houfe  in  inother  pa- 
4thEdidVol.«fli*  Now  then  the  queftion  here  will  be,  whether  the 
447*  ploughing  of  thefe  four  acres  of  land  in  Swillington  will  excufe 

this  cattle  from  the  payment  of  tithes  ?  and  per  curiam,  it 
will  excufe  only  thofe  cattle  which  only  plow  that  land  of 
the  four  acres,  and  not  thofe  which  plow  any  land  in  Kip- 
pax.  For  the  parfon  ought  to  have  fomething  in  lieu  of  the 
lofs  of  thofe  tithes,  which  can  only  be  of  the  four  acres  in 
Swillington.  Then  Powell  \xiQ\ct  took  exception  to  the  fug- 
geftion,  where  the  plaintiff  fuggefts,  that  this  barren  cattle 
plow  the  land,  &c.  but  does  not  Jay,  per  quod  the  parfon  had 
uberiores  decimal  in  another  place.  And  (by  him)  uberiores 
decimae  does  not  fignify  only,  that  the  parfon  will  have  bet- 
A  ber  tithes  out  of  the  arable  land,  than  he  would  have  had, 

if  the  cattle  had  not  plowed  it  *,  but  it  fignifies,  that  he  will 
have  fo  much  more  tithes  (than  otherwife  he  would  have 
had)  as  will  fully  recompence  the  lofs  of  the  tithes  of  the 
cattle;  or  it  will  (as  he  expreiTed  it)  overweigh  that  lofs. 
,  But  as  to  this  fignification  of  uberiores  decim*  *£reb$  chief 
juflice  doubted  much.  But  in  the  principal  cafe  a  prohibi- 
tion was  granted,  quoad  this  cattle,  which  only  plowed  the 
land  in  Swillington.  And  as  to  the  reft,  Lqwther  had  liberty 
to  proceed  below. 

Tntr.  Hil.  7 

win.  3.  c.b.  Wade  verf.  Baker  and  Cole. 

Rot.  44  7.  J 

\  r7iTi if  T>  Eplevin  of  twelve  cows  diftrained  by  the  defendants  at 
tl  forth  a  JK.  a  Placc  callcd  Hobart<  at  Pea/on  Hall  in  Suffolk.  The 
cuftcm  for  the  defendants  make  conufance  as  bailiffs  to  Daniel  San/on,  and 
lord  of  2  ma-  (hew,  that  the  place  where,  fcfr.  was  called  Hobartsf  and 
i^jn^thc  was  cuftomary,  parcel  of  the  manor  of  Pea/on  flail,  held  by 
cuftod*  of  die  *  coP7  *>i  court  roll  5  that  John  Brown  the  elder  was  feifed  in 
land*  of  any  of  fee  of  the  place  where,  '&c.  held  at  the  will  of  the  lord,  ac- 
his  infant  cording  to  the  cuftom  of  the  manor;  and  that  being  fo  fei- 
a  wsVkhtg    fcd  hc  ^  thereby  the  land  defcended  to  John  Brown  his 

cattle  damage 

fca&nt,  the  plaintiff  cannot  pkad  that  hc  the  plaintiff  if  guardian  in  foorge. 
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C^iardianof  the ' 

fon  and  heir,  who  was  under  the  age  of  fourteen  years  ;!*^d  «*y*v°w 
that  within  this  manor  there  is,  and  time  whereof,  &V.  hath  S.  aTo"^ 
been  a  cuftom,  that  if  tenant  in  fee  according  to  the  cuftom  115.  cro.  Jac. 
of  the  manor  die  feifed  of  the  lands  held  at  the  will  of  the  9s*  *  p-  Wmi. 
brd,  leaving  his  Ion  under  the  age  of  fourteen  years,  that  j21, 
then  immediately  after  the  death  of  fuch  tenant,  the  lord  of  p*^  ™!^. 
the  manor  fliall  have  the  cuftody  of  the  land,  until  the  heir  fcnee  thedefen- 
come  to  the  age  of  fourteen ;  and  that  the  Jord  himfelf,  or  dan*  m^  **t 
by  hisfteward,  may  affign  tp  fuch  infant  a  guardian  for  thefe  ^rth  ,w*  til,e. 
lands;  that  before  the  taking  of  this  dilbrefsi^.  was  feifed , a'3a#  a  wuf! 
of  the  manor  in  fee,  and  being  fo  feifed,  at  his  court  of  his  158. 
faid  manor  the  23d  of  May  1 695  by  William  Bates  his  fteward  D.  ace.  Yelv. 
panted  by  copy  of  court  roll  the  place  where,  &V.  to  John  {* \ttin    fort- 
Bnvm  and  his  heirs,  who  was  then  admitted,  and  granted  a  titled  com- 
the  cuflody  of  the  place  where,  feV.  to  Daniel  San/on,  until  mencemem  of 
fibn  Brown  (hould  come  to  the  age  of  fourteen  years;  that  »U  p«*icuJar  ct 
Daniel  Sanfon  entered  as  guardian  into  the  place  where,  &c.  ft^a"  r#  ^c 
and  thereof  was  and  yet  is  pofTefied;   and  the  defendants  poft.  331/944* 
as  bailiffs  to  him  took  the  cattle  damage  feafant,  £*JV.     The  4  Mod.  346. 
plaintiff  pleads  in  bar  of  the  con  u  fa  nee,  that  Anne  Brown,  c"£  J*c-  103- 
mother  of  the  faid  John  Brown,  after  the  death  of  her  huf.^^ft65fa^ 
band  entered  into  the  place  where,  teV.  as  guardian  in  focage  Ofc  Lit.  303!^ 
to  her  faid  fon  John,  and  made  a  leafe  thereof  dt  will  to  the  *  v«at.  i**. 
plaintiff,  who  entered  and  put  in  his  cattle,  lie.  The  defend-  ^c~p^5toId  in , 
ant  demurs.     And  adjudged,  1.  That  the  bar  to  the  conu-tjc,^0^^ 
fance  was  ill,  becaufe  the  mother  could  not  be  guardian  in  R.  «cc.  4  Mod, 
focage,  becaufe  there  is  here  a  particular  cuftom  for  the  34*.  Cro.  jac. 
lord  to  have  the  cuftody,  which  cuftom  is  not  denied.    But  ^y^jg^* 
then  it  was  objected  by  the  plaintiffs  counfel,  that  the  co-  An  admittance, 
mifanccwas  ill;  for  the  defendants  make  cdnufance  as  bai-to  a  copyhold 
lifc  to  Sanfon  in  the  right  of  Sanfon  f  whereas  the  guardian  m*T  he  pleaded 
in  focage  has  no  right  in  himj  but  it  ought  to  be  in  right  "a*JJ£^  **: 
of  the  copyholder  infant.     And  it  was  compared  to  Cox  v.  Cro.  Jac,  103. 
Dawfon,  Hob.   2 15.  Hut.   1 6.      Noy.  27.      I   Brononl.    197.  Guardian  of  the 
where  it  is  adjudged,  that  the  committee  of  a  lunatick  cannot  **"*  "?*/  brillk 
bring  trover  for  goods  taken  from  off  the  lunatick's  land.J^^h£ 
Sid  rm  allocatur.      For  per  curiam,   guardian  in  focage  aec.Pl0wd.a03. 
may  bring  trefpafs  •or  ejefrment  in  his  own  name.    He  may  Make  leafe*,  k. 
m?ke  a  leafe  of   the   land  in  his  own   name,    until  the  acci  *-«>«>•  *5* 
infant  come  to  the  age  of  fourteen.     And  he  may  make  ad-  d*  mc.  aRoij!' 
mittances  of  copyhold  eftates  in  his  own  name.     7  Edw.  3.  Abr.  41. 1.  ^ 
44-    15  Hen.  7.  13.     And  fuch  cuftomary  guardian  (hall  °wen  "i-Cro. 
follow  the  nature  of  a  guardian  at  common  law.    The  fe-  |j£*9'  *  p' 
cond  exception  to  the  conufance  was,  that  the  defendant  Orgraw*copr. 
riath  pleaded,  that  John  Brown  the  father  was  feifed  accord-liolda,    R.  ace. 
ingto  the  cuftom  of  the  manor  in  fee,  but  in  lawit  is  only  °™?'  "-*• 
aa  eftateat  the  will  of  the  lord,  and  confequentiy  a  particular  ^  j  j4^0*0' 
tftate,  and  then  the  commencement  of  it  ought  to  be  (hewn  \  Lon.  238. ' 
ftd  therefct*.  die  defendant  (hould  have  (hewn  the  grant  to  D.  act.  1  RoH 
7«4*  &n»k  or  othcrwifc  (hould  hare  laid  an  admittance,  A£"- W  t- *3- 

Was.  1  as. 
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which  would  have  amounted  to  a  grant.  4  Co.  22.  b.  But 
to  this  Levinz  and  Birch  ferjeants  for  the  defendants  anfwer- 
ed;  1 .  That  the  title  of  the  lands  did  not  come  in  queflion, 
but  only  a  collateral  matter,  viz.  the  cuftody  of  the  lands. 
2*  They  confefled,  that  the  heir  might  well  plead  his  ancef* 
tor's  admittance  as  a  grant,  becaufe  he  is  privy  to  his  eflate, 
and  has  the  furrenders  and  copy  of  the  admiffion  in  his  cuf- 
tody ;  but  the  guardian  is  a  ftranger  to  thefe  tranfa&ions, 
and  does  not  know  the  fprmer  ad  millions ;  and  therefore  it 
cannot  be  fuppoftd*  that  He  can  plead  the  admiffion  of  John 
Brown,  fince  it  is  out  of  his  conusance.  3.  They  faid,  that 
the  lord  has  admitted  the  dying  feifed  of  John  Brown  the 
elder,  and  the  defcent  to  John  Brown  the  younger,  for  other- 
wife  he  could  not  have  granted  the  cuftody.  3.  That  which 
they  principally  urged,  was,  that  the  fcifin  of  the  father  was 
but  only  inducement,  the  title  being  made  to  the  guardianfliip 
and  not  to  the  land ;  then  when  matter  is  (hewn  but  as  in- 
•  ducement  to  other  matter,  it  has  no  need  to  be  (hewn  fo  pre- 
rifely,  as  the  gift  of  the  ad  ion  ought  to  be.  ^  I  Leon.  123. 
Cro.  £//z.  132.  Cro.  Car.  98.  Telv.  16,  56,  75.  Cro.. 
El*z.  i?2.  And  of  this  opinion  Po well  juflice  feemed  to 
be  at  the  fi rft ;  but  afterwards,  mutnta  opinione ;  he  and  Trrfa 
chief  juflice  held  the  conufance  ill  for  this  exception ;  for  it 
is  not  bare  inducement,  but  the  very  ground  of  the  avowant'* 
right.  For  if  John  Brown  was  not  feifed,  and  died  feifed, 
and  the  land  defcended  to  his  fon-;  then  the  lord  will  have 
no  title  by  the  cuftom  to  have  the  guardian  (hip,  and  con- 
fequently  no  more  will  San/on  have  any  right.  Therefore 
the  feifin  of  John  Brown  the  elder  was  the  ground  of  the 
avowant^  right,  and  might  have  been  traverfed*  which 
fndnwmctjt  is  proves  that  it  is  not  inducement,  for  inducement  is  never 
abfc  *  u*vcrf'  travcrfabfe.  But  as  to  the  obje&ion  that  was  made,  that  the 
lord  has  difabled  htmfelf  to  take  advantage  of-  the  cuftom  by 
having  made  a  grant  to  the  heir;  the  court  anfwered,  that 
this  was  but  an  admittance,  which  is  generally  pleaded  in 
this  manner.  And  for  this  reafonjudgment  was  given  for 
V  the  plaintiff  by  Powell  juftice,  and  Treby  chief  juflice,  Nevilf 
'\  juftice  dubitante  upon  the  authority  of  th*  cafe  of  Scavagr 
and  Hawkins  W.  Jones  453.  which  cafe  he  faid  feemed  to 
'be  contrary  to  the  refolution  of  the  other  judges. 

A'fethT  cannot     Note.  In  the  argument  of  this  cafe  of  Wade  and  Barker 

bytkvifcbarthe  a  cafc  was  c;tcd  adjudged  in  this  court  between  Clench  and 

oiL°l:ZTy  Cudmore.  Intr.  Paf.  3  WULJtt  Mar.     C.  B      Rot.  304. 

ri^ht  of  sruar-  Lutw.  1 1 87.     3  Lev.  395.    Comb.  253.  where  Cudtncrelord 

ciianihip.  Adm.  of.  the  manor  of  Coxhall  in  Effex  claimed  the  cuftody  of  the 

Co.  Lk.  %%.  b.  cogyhoM  lands  by  the  cuftom  (whereof  the  copyholder  died 

15     "•"'   *      frifed)  as  guardian,  and  the  plaintiff  claimed  as  guardian 

'    appointed  by  the  will  of  the  copyholder  according  to  12  Car. 

2.  cap.  £4,  until  the  fon  (hould  arrive  at  the  age  of  one  and 

twenty  years.  And  adjudged  for  the  lord,  that  this  cuftomary 

right 
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right  was  not  taken  away  by  the  general  words  of  the  a£l  * 
2nd  that  the  copyholder  could  not  appoint  a  guardian  for  his 
fon  till  the  age  of  twenty-one  years  by  that  itatute,  becaufe 
the  ftatute  extends  only  to  lands  and  tenements  at  the  com- 
mon law. 

Helyng  verf.  Jennings  in  fcaccario. 

Cflwerpro  una  vejlimentj  lineario  pro  pneristAnglice  a  bit  of  Trover  for  a  M 

*  child^bed   linen,  pro  uno  chirograpbo>  Anglic*  a   muff.**  child  bed  lin- 

Verdick  for  the  plaintiff,  and  judgment  after  motion  in  arreft.€n  mnd  *.™ttf; 
r        .    .  j1.    ,,     /  Jo  unexceptionable 

tx  relatione  m  n  Mather.  ^^  vcrdia. 

Loggin  verf.  Gomitem  Orrey.  C.  B, 

COvenant.     The  plaintiff  declares   upon    a   deed,    by  Upon  a  cod- 
which    it    was  covenanted  and  agreed  between  the  trad  to  do  an 
plaintiff  and  defendant,  that  the  plaintiff  ftiould  deliver  to  the^^^n*. 
defendant  his  mare  and  that  the  defendant  (hould  pay  to  the^o,^^ ' 
plaintiff  twenty  guineas  at  the  day  of  the  death  of  the  coun-maybeinforced, 
tefs  of  Orrery  the  defendant's  mother,  or  at  the  day  of  mar-**10*  »*  »  not 
riage  of  the  plaintiff,  which  of  the  two  (hould  firft  happen  ;{^dhaf£  hT^ 
and  he  avers,  that  he  delivered  the  mare  to  the  defendant,  l1cnc<j.       ' 
and  that  he  was  married4  fuch  <a  day,  and  that  the  defendant 
had  not  paid,  fcpf.     Judgment  by  default,  and  writ  of  in- 
quiry of   damages   executed.     And   now   Girdler  ferjeant 
moved  in  arreft  of  judgment,  that  the  plaintiff  has  not  aver-  , 

red,  that  the  countefs  of  Orrery  was  not  dead,  which  he 
ought  to  have  done,  becaufe  the  guineas  were  to  be  paid  at 
the  contingency  that  (hould  firft  happen;  fo  that  if  the 
countefs  of  Orrery  died  before  the  plaintiff  married,  the  plain- 
tidF  has  flipped  his  opportunity.  See  Teiv.  1 75.  Rock  v. 
Ruck.  Betides,  that  if  (he  was  dead  before  the  plaintiff 
married,  the  plaintiff  might  have  fued  his  a£tion,  and  the 
recovery  in  that  a&ion  would  not  be  a  bar  here.  Std  non 
allocatur.  Y  ox  per  curiam  >  in  fuch  cafe  the  defendant  might 
well  plead  that  recovery  in  bar;  and  though  the  plaintiff  was 
intituled  to  his  a£lion  upon  the  firft  contingency,  if  he  tarry 
till  the  fecond  happen,  it  is  but  in  his  own  delay,  and  the 
defendant  (hall  not  take  advantage  of  it.  Judgment  for  the 
plaintiff. 

Walker  v.  Brook  executor.  Brook. 

7'Ndebitatus  ajfumpfit  was  brought  againft  the  executor  Upon 
the  afumpfitoi  the  teftator.    The  plea  roll  was,  that  the %£*£ the, 
teftator  nan  ajfumpfit ;  but  the  pofte*  was,  that  the  defen-  pottca,  finds 

neither  the  af- 
firmative or  negative  of  the  ifiue  joined,  but  an  irrelevant  fa£,  if  the  fault  appears  evidently 
to  have  ari£ra  from  the  miftake  of  the  officer  who  made  the  entry,  the  court  will  amend  ir. 
S^mb.  ace.  Burr.  384.  Vide  Str.  514,  515.     Burr.  383.     I  Wilf.  $$.  Str.  1197.  Lovgl.  j6i, 
447.  *4*>  7i8.    Burr.  J337.    1  Witt.  J4« 

dant 
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x  dan*  (a)  ajttmpfit  generally,  and  verdift  for  the  plaintiff:  and 

moved,  that  the/w/?/<*might  be  amended.  A  nd  it  was  granted ; 
for  ptr  curiam,  the  jury  have  found  the  defendant  guilty 
as  the  plaintiff  has  declared,  which  is  upon  a  promife  of  the 
teftator,  the  plea  roll  being  right*  But  if  the  defendant  had 
pleaded  quod  tpft  non  affUmpfit,  a  repleader  ought  to  have 
oecn  granted.    See  2  Fentr.  i<)6,  Sir.  919-3  Wilf.  423. 

^&ln*'**,-QErjeant  Temberton  moved  for  liberty  to  amend  a  re- 
TOd^T**.  **  co1rclTr  fa*"^  J*"*  Knight t  the  lands  being  faid  in 
%  wilf.  1.  *  the  recovery  to  lie  in  parochia  fatiB.  Mariae  Salvatoris  to 
Logging  Raw.  Soutbwork,  whereas  there  is  no  fuch  parHh,  for  the  proper 

*"*'"  ml****  namc  >■./***  Salvatoris.  And  the  court  gave  him  leave  to 
4to.  w.  %u     wfe  the  w<)rd  fa£riaim    And  ^r  Treby  chief  juftice,  the 

vulgar  name  is  Sta  Mary  Ovtrne,  that  is,  over  the  fiver; 
buxfancli  Salvatoris  is  the  name  ufed  ill  pleadings. 

(a)  In  the  former  edxddbs  the  word  **n>m"  was  Jim  iofarteds  bat  dial  mutt  kavc  beet 
tkro'  miftakc* 
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Hilary  Term, 
8  &  9  Will.  3.    B.  R.  1696. 


Sir  John  Holt  Chief  Jujtice. 
Sir  Thomas  Rokeby     1 
Sir  John  Turton    ,        \j*JKces. 
Sir  Samuel  Eyre  J 

Memorandum,  Mr.  ferjeant  Wright,  having 
been  counfel  for  the  King  againji  Sir  John 
Fen  wick  in  the  houfe  of  peers,  was  before 
the  beginning  of  this  term  made  King's  fer- 
jeant and  knighted. 


Jones  ver/l  Bodeenor. 

S.  C.  5  Mod.  310.  Salk.  i. 


A1 


An  attorney  of 

N  attorney  of  the  common  pleas  being  arretted  in  afte/pwtin^hi 
_  the  country  at  the  fuit  of  an  attorney  of  the  king's  fpecial  bail  to  an 
Sench,  gave  bail  in  the  king's  bench,  which  was  filed,  and  aAion  in  an- 
then  a  declaration  by  the  by  was  delivered  againft  him  the*^^^ 
fame  term  at  the  fuit  of  another  man,  to  which  he  pleaded againflfthe  \cf 
his  privilege.     And  it  was  refolved,  1.  That  though  A*  befon  at  whole 
m  cujiedia  mar efc alii  marefcolliae  at  the  fuit  of  B.  yet  when  *"»* hc  WM  «u 
B.  declares  againft  A.  A.  may  plead  his  privilege,  becaufe  reJed:   R- acc- 
he  comes  here  by  coercion,  and  had  no  opportunity  te~iur*Kc.J*\k.' 
fore  to  take  advantage  of  in    See  22  Affif.  83,  4.  and  26544.  x  Wilt 
Hen.  6,  7.    Conufance  may  be  demanded,  though  a  man  be  306.  str.  864. 
in  cuftody  of  the  marihal.    Pari  ratione  hc  may  plead  his-^-  acc-  J l 
privilege.  2d.  Refolution.    If  A.  files  bail  at  the  fuit  of  B.  ^'93    vide 
and  in  the  fame  term  a  declaration  is  delivered  againft  A.  at  str/191. 
the  fuit  of  C.  A,  may  plead  his  privilege  againft  C.  as  well  as  a  waiver  of 
againft  B.  for  it  were  abfurd,  that  C.  who  tops  his  fuit  upon  P™11** in  onc 
the  adion  of  B.  fliould  have  more  liberty  or  advantage ^rom      *~ 

pleading  it  in 
any  other.  Vide  BL  108$.  pofb  $69.   %  Wilf.  44*   If  the  plaintiff  bowery  will  avail  liimivll 
tf  the  c&oppe),  he  inuft  fct  it  forth  and  rely  upon  it  in  hi  replication. 

againft 
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againft  A.  than  B.  himfclf  had.  But  if  by  any  thing  A. 
waives  his  privilege  in  the  firft  a£Hon,  he  is  then  obnoxious 
to  the  fuits  of  every  body  notwithftanding  his  privilege.  3. 
RefoKed,  that  if  after  the  defendant  has  waived  his  privilege, 
he  Ih-ill  vet  plead  it,  the  plaintiff  in  his  replication  mult 
(hew  his  waiver,  and  rely  upon  the  eftoppel. 

Partridge  verf.  fiall. 

S.  C  Carth.  390. 

^SSi^Jl  17  Jeflment  for  lands  in  Suffolk  upon  the  demife  of  the  cor- 
corporation,  the  1^  poration  of  Bury.  Upon  not  guilty  pleaded,  a  verdift 
demife  fhould  be  was  given  for  the  plaintiff.     But  it  was  moved  in  arreft  of 

btmb°dd?  judgment  *n  &  *• t,lat  lt  docs  not  appear  uPon  the  record, 

BuTn/objec-  that  the  leafe  was  by  deed      And  the  prothonotaries  there 

»ioir  can  be      certified,  that  the  praflice  was  notwithftanding  the  common 

uken  after  ver-  ruic>  0f  confefling  leafe,  entry  arid  oufter,  in  eje&ment  for 

did.  Vide  ante,  things  incorporeal  as  tithes,  or  upon  demifes  of  corporations, 

to  lay  the  demife  by  deed.     But  it  was  adjudged  in  C.  B. 

that  it  was  aided  by  the  verdift.     And  judgment  was  given 

there  for  the  plaintiff.     Upon  which  error  was  brought  Jh 

B.  R.  and  that  judgment  was  affirmed.     And  Holt  chief 

judice  faid',  that  at  this  day  the  cafe  of  Cro.  Jac.  613.  is  not 

law.     Siuadling  v.  Piersm    For  now  eje&ments  are  grounded 

on  fi&ion. 


The  cafe  of  the  (heriff  of  Effex. 

When  a  (beriff  TH  H  E  old  (heriff  quitted  the  office  without  having  de- 
bits his  office,      1     livered  the  gaol  to  his  fucceflbr,  and  the  juftices  of 
the  cnRody  of  peace,  pretending  title  to  keep  the  cuftody  of  it,  exclude  the 
can  ^"bcionj  ncw  heriff.     Upon  which  a  motion  was  made  to  the  king's 
to  hia  fucceffor.  bench  on  behalf  of  the  new  (heriff.     And  the  court  held, 
that  the  cuftody  of  the  gaol  could  not  belong  to  any  but  to 
the  new  (heriff.     Upon  which  they  made  a  rule,  that  the 
old  (heriff  (hould  deiiver  the  cuftody  of  the  gaol  to  the  new 
(heriff,  without  taking  any  notice  of  the  juftices  of  peace* 
And  becaufe  that  the  old  (heriff  was  out  of  poffeflion,  the 
court  gave  order  that  this  rule  (hould  be  ferved  upon  the 
T»€&ei:ffipuft:<a°kr»  to  the  end  that  he  (hould  permit  the  old  (heriff  to 
keep  roalefcc-    make  delivery  of   the  gaol  over  accordingly.     And  (per 
tors  in  the       Roleby  juftice)  the  county  gaol  is  the  prifon  for  malefaftors, 
BuTSe  1ntK     an<*  tl*c  Q*nR  ought  to  keep  them  there;  but  prifoncrs  for 
keep  prifone-*  debt,    fafr.  where  efcape  lies  againft  the  (heriff  for  their 
for  debt  where  efcape,  fl»y  be  kept  in  what  place  the  (heriff  pleafes. 

-he  p!afcj. 

Hicks 


HiL  Term  8  &  9  Will.  3,  137 

Hicks  verf.  Woodfon. 

fcC.Carth.i93.  Comb.  403.  Salk.  655,  12  Mod.  lll.Cunn.onTith«, 
I06.  with  thcarguicents  of  counfel,  4  Mod.  336.  But  no  judgment.  Skiuii. 
j6q.  Holt  671.  Fkad.  4  Mod.  314.  Vol.  3.  I16. 

IN  attachment  upon  prohibition  the  plaintiff  declared,  that  A  cuftom  Wlth. 
there  is,  and  time  out  of  mind,  He.  hath  been,  a  cuitomin  ahuncredd* 
within  the  hundred  of  Hunt f pit  tie  y  in  the  parifli  of  Huntjbritcb  noD  decimaudo 
in  Somerfetjhire,  that  every  occupier  of  land  within  the  hun-  bkdc'ufc^sb^d 
drcd  (hould  be  discharged  of  tithes  of  agiflment  of  barren  Adm.  Burn's* 
cattle,  not  employed  in  the  plough,  nor  for  the  pail,  that  Heel.  Law. 
the  plaintiff  was  an  inhabitant  for  five  years  paffed,  and  yet  ™hc*'  *  4  Ed. 
is,  within  the  hundred,  and  occupies  land  there,  and  was  Ariftmcm4^ 
and  yet  is  poffeffed  of  divers  barren  cattle,  for  the  tithes  of  barren  cattle  not 
which  (notwithftanding  the  faid  cuftom)  the  defendant  libel- for  the  plough 
ledagainft  the  plaintiff,  in  the  fpiritual  court,  He.  and  he  ?*?**}**& 
declares  alfo  upon  two  modus\  for  tithes  of  lambs,  He.  and^1^* b|e ' 
that  the  defendant  fued  for  tithes  of  them,  He.    The  defen-  Butwoodisnot. 
danr  traverfed  the  modu/s  and  the  cuftom,  and  verdi£t  for  R.  cont.  Cro. 
all  was  given  for  the  plaintiff.     And  upon  motion  in  arreft  £af-  *°- Bu»b. 
of  judgment  by  ferjeant  Gould,  that  this  cuftom  was  void,  E^' *nc  "  ^ 
the  queftion  was,  whether  a  hundred  may  prefcribe  general-  BrownL  94. 1 
\y  \n  2  non  decimando,  as  in  this  cafe,  to  be  free  from  the  ^*-i**  Palm, 
payment  of  tithes  for  herbage  or  agiftment  of  cattle.     And  *£  38,  Litt; 
after  fevcral  arguments  at  the  bar  it  was  rcfolved,  1.  that  in  B^*b>  o8!oo, 
things  tiihable  by  cuftom  only,  and  not  dejure,  a  county  or  Reg.  44.  ante, 
hundred  might  prefcribe  in  non  decimando,  generally;  for  in  Ia9-  1$o-  * 
that  cafe  the  county,  He.  is  discharged  without  a  cuftom  to  ££"  \4^ 
the  contrary;  fo  that  it  is  but  to  infift  upon  the  old  right,  Abr.  637°^ 
againft  which  the  cuftom  has  not  prevailed.     See  1 3  Co  12.  640.  Do&.  and 
1  Roll.  Abr.  653.  654.     I  Roll.  Rep.  22.    March  1$.     But  StucL  DM.  a.  e. 
for  things  which  are  tithable  de  jure,  a  county  or  hundred  dffnv^H.^ 
could  not  prefcibe  in  non  decimandoy  no  more  than  a  parti-  id  Ed."  Vol.  3. 
cular  perfon  ;  for  it  would  be  abfurd  to  fay,  that  a  hundred  p-  94-  95-  96- 
fcall prefcribe  in  non  decimando,  where  the  particular  perfons, ^urns ?c^lp 
of  which  it  confifts,   could  not.     2.  They  refolved,  that  ^Ed.' vd.5* 
wood  is  not  de  jure  tithable,  becaufe  it  does  not  renew  an-*  3. 437  to  448. 
nually.     Seld.  237.     13  Co.  13.  where  it  is  faid,  that  in  li- Cmm.  on  tithe* 
hels  in  the  fpititual  court  for  tithes  of  wood  they  allege  a  I34to  I4a 
cuftom.    (But  note,  the  practice  of  the  fpiritual  court  was 
affirmed  at  this  day  to  be  otherwife;  but  the  court  did  not 
regard  that,  for  Holt  chief  juftice  faid,  that  they  made  (tones, 
gravel,  and  all  things,  tithable.)     And  therefore  the  cafe  in 
March.  25.     i  Roll.  Abr.  653,  4.  may  be  good  law,  for  the 
cafe  there  is  of  wood.    But  this  principal  cafe  is  of  agiftment 
of  cattle,  which  is  dejure  tithable,  as  being  recompensed  by 
the  grafs,  hay,  He.  which  otherwife  would  yield  tithes;  and 
therefore  the  cuftom  is  void.    And  the  court  did  not  only 
vreft  the  judgment  but  caufed  this  entry  to  be  made,  quia 

apparet 
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apparet  curiae  domini  regis ,  feV.  quod  cufiuma  praediclat  &e. 
nulhus  efl  vigoris,  ideo  confultatioy  &c. 

For  the  defendant  thefe  books  were  cited  in  this  cafe,  Bro. 
difmes.  13.  Doci.  et  Stud.  lib.  2.  ^- 55*  Ploivd.  645.  I  Roll. 
Jibr.  65  y.  />/.  8.  /W.  297.  2  C*.  44.  8.  Hen.  7.  1.  J. 
I  &/</.  447.  For  the  plaintiff,  1  Sid.  321.  13  Co.  12. 
jtytr  363.     2  Bul/lr.  285.     March.  25.     2  &j«W.  145. 

Rex  ^*r/T  Martin  Rice. 

S.  C.  3  Salk.90.  Cirth.  393.  Salk.  166. 11  Mod.  1 16.  Comb.  417.  $  Mod.  315 

A    Mandamus  was  direfied  to  the  archdeacon  of  St.  Afapb 
to  fwear  and  admit  J.  S.  being  duly  defied  dt  the  oV 
fio«»rDr»cc.wi.  ri(h  according  to  the  cuftom,  to  be  church-warden.    To 
Vent.  167.        which  it  was  returned,  that  J.  S.  was  minus  babilir,  being 
The  officer  of  a  poor  dairy-man,  Wr.     And  the  queflion  was,  whether  the. 
MurtPcM^t «-  archdeacon  can  refufe  the  church-warden,  defied  by  the  pa- 
fufe  to  fwear     rifh  by  the  cuftom,   fpr  any  caufe  whatsoever?  And  Mr. 
them  m.   R.    tiorthey,  that  he  could,  argued  that'  the  church-warden  is 
ice  (fcrth.  1x8.  qUafi  z  fpiritual  officer,  becaufe  he  has  the  care  of  the  church 
tealfopoiL     an^  ***  things  belonging  to  it ;  and  the  archdeacon  is  more 
1379.  1405. '    than  a  m  bitter,  for  the  party  is  examined  before  him  in  the 
Salk.  433.        fpiritual  court.    And  he  likened  it  to  the  Cafes,  where  it  has 
But  the  lord  or  been  ruled,  that  the  lord  or  fteward  of  a  leet  might  refufe  a 
ft*th  r^°ft*lcCt'  con^aD'c  f°r  g00^  caufe,  and  the  juftices  of  peace  have  done 
may  refafcto*  tnc  kmc*    **ut  lt  was  ™{°lyt&9  tnat  tnC  archdeacon  has  no 
fwear  in  a  con-  power  in  fuch  cafe,  to  refufe  to  fwear  and  admit  thexhurch- 
ftable.    Semb.  warden.    For  the  church-warden  is  an  officer  of  the  parifb, 
ace  *  Hawk.    an^  ^  rnifbehaviour  will  prejudice  them  and  not  the  arch- 
c.  ia  .  47. 4  .  jcacon .  for  de  nas  n0t  oniy  t{,c  cuftody,  but  alfo  the  pro- 
perty, of  the  goods  belonging,  to  the  church,  and  may  main- 
tain afiions  for  them;  and  for  that  reafon  it  is  an  office 
merely  temporal,  and  the  archdeacon  is  only  a  minxfterial 
officer.    And  therefore  a  peremptory  mandamus  was  grant- 
ed.    And  per  Holt  dhief  juftice,  in  London  both  the  church- 
wardens are  appointed  by  the  pari  A ;  but  in  other  places  the 
parfon  chufes  one  of  them  and  the  partfli  another ;  but  this 
(«)Vid*  March.  *a  00  wtber  by  fuftora  than  by  the  common  law. 
3  V1'  9-  to. 

"««•  4  Rex  verj.  Keite. 

In  an  indict*  T^  H  E  defendant  Keite  was  jndified  upon  (a)  two  fereral 
ment  on  the  |  indifiments,  the  one  for  the  murder  of  WeUs  one  of 
Md0*?!  muft^be  Ws  fenrant8» and  thc  otner  «n<»&ment  was  found  upon  (*)  the 
ftated'  that  the  ftatutc  of  (tabbing  \  upon  which  two  fpecial  verdifis  were 

deceafedhadnot 

when  the  mortal  wound  was  given,  a  weapon  drawn  S.  6.  is  Mod.  11S.  3  Salk.  191.  T>.  ace 
s  H.  P.  C,  c.  38.  xft  Ed- 468.  1  Hawk.  c.  30.  ft  6.  (^Whether  a  man  can  be  guilty  of  murder 
on  that  ftatute*  i£  the  deceaicd  had  ftruck  him  before  fuch  wound  given.  $.  C.  Skinn.  666. 
Comb.  406.  Holt  481.  vide  Foft.  difc.  ft,  c.  6.  f.  5.  4.  Bl.  Com.  193.   If  he  can,  and  in  a  fpe-. 

cial 
(9)  A  priibner  whofe  safe  can  he  brought  within  the  ftatute  of  fobbing,  is  ufuatty  arraign* 
edf  Upon  two  indictments  one  for  murner  at  common  law,  the  other  on  the  Rarutc.  Foft. 
*fc.  |.  c  6.  f.  fty-x  1\.  P.  C.  c.  38.  X&  Ed,  p.  468.        (6)  t  Jae.  ;.  c.  8, 

fou&d§ 
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*     eial  verdict  oa 

found,  viz.  that  Keite  fuch  a  day  retained  Wills  to  be  h««^^w 
gardener,  and  that  after  forne  time  he  fent  B.  another  of  his  fc,<uS?2iiwjr 
fervants  to  Wtlls\  to  demand  of  him  the  key  of  the  garden,  panics  *  uung* 
having  a  defign  to  difcharge .Wells  from  his  fcrviccj  that «*W°** ***«««•* 
Wells  refufed  to  fend  the  key ;  upon  which  Kiiti  went  to  feek  fu^u*^hc 
bisfword,  and  having  found  it  brought  it  with  him  to  the  5onotcxmi*iy 
kitchen,  and  there. expoftulated  with  Wills  t  who  anfwered, tote  who feave    . 
that  he  might  take  the  key  if  he  would ;  and  then  Kiiti  drew «*&**  **<**» 
his  fword,  and  ftruck  Wills  with  it  upon  the  head  j  and  Wills  £££££  c<£ 
taking  the  handle  of  a  fcythe  attempted  to  ftrike  Keitet  but  order  m  which 
he  was  hindred  by  a  rack ;  but  he  punched  tfeitt  with  it  fe-  the  fad*  are 
veral  times;  and  Keiti  retired  towards  the  door,  and  gave  a  **■** "  ^  £? 
wound  to  Wells  with  his  fword  in  the  —  of  which  wound  S|^T666." 
Wells  fuch  a  day  died,  Isfc.    And  it  was  argued  by  Mr.  Con-  comb.  406* 
per  king's  countel,  Mid.  term  laft,  and  by  ferjeant  Wright  Holt  481. 
king's  ferjeant  this  term,  that  this  fa&  is  within  the  ftatutc^^^a 
of  tabbing,  for  the  words  of  the  a&  [unlcfa  firft  ftricken  by  ^.^ny  ^Jf 
the  plrfon  killed]  muft  be  intended  of  the  firft  ftroke  of  all ;  not  be  amended 
for  otberwife  the  word  Jirjl  would  be  furplufage ;  for  then  it  by  the  judge'* 
would  be  no  more  than  to  fay,  [unlefs  the  perfon  killed  has  Jgjjjj  **£• 
then  a  weapon  drawn,  or  has  ftricken,   &c J    which  was  Salk  'A7  i^^ 
not  the  intent  of  the  ad,  but  that  the  aft  intends  the  firft  406.  vide  umea 
ftroke  of  all-     And  in  this  manner  it  is  adjudged  by  eleven  Dougi.  36a. 
judges  againft  one,  Sir  Wf  Jones  Ret.  340.     And  the  word  °n  «***<*- 
[urftj  was  cautioufly  inferted,  for  this  ftatute  wis  enaxtcd  deti  $  ^  ^ 
in  the  time  of  king  James  the  firft,  (a)  when  many  animofi*  brtoginaipccMi 
ties  arofe  between  the  Englijb  arid  the  Scotch,  who  ufing  dag-  verdict,  *»d 
gers,  were  accuftomed  to  ftab  many  of  the  Engi\b  ex  impro*  ^f^J^?*, 
vifo>  which  could  not  have  been  done  by  a  flat  fword,  the  to  leave  it  uL 
ufual  weapon  of  the  Englifii ;  therefore  this  ftatute  was  de-  certain  whether 
figned  to  lecure  defencelefs  people  from  furprife,  fuppofing  ***  f*A  wai 
that  whofoever  ftruck  firft,  would  be  prepared.     And  if  the  %£*££ ^  '}*>» 
word  fir/1  (hall  not  be  expounded  in  this  manner,  the  ftatute  {ball  be  a'venuoJH*'  ^ 
will  be  eafily  eluded ;  for  if  A.  being  armed  comes  to  iJ.jaaasjeJnovo. 
who  has  no  arms,  and  gives  him  a  blow,  B.  naturally  gives  S  C*c°^4°6' 
another  to  A.  and  then  A.  ftabs  B.  by  this  conftru&ton  of  tbc*  ™fl|fia  °" 
the  ftatute  A.  will  be  out  of  danger  of  the  a£t,  becaufe  B.  hi*  fervam  to 
had  given  him  a  blow.     But  certainly  it  was -never  tjic  in-  deliver  up  a  key, 
tent  of  the  act,  that  a  cafe  fo  mifchievous  fliould  be  without  J*^  ^ 
remedy  and  punilhment.     fieGdes  that,  this  prefent  cafe  is  £™  'aufwlr 
(tronger  than  that  of  Jones  340,  for  there  the  party  that  was  ftrike*  him,  and 
killed,  ftruck  him  who  killed  him,  before  he  had  a  mortal  afteranexchange 
weapon,  fo  that  when  he  that  was  killed  ftruck,  he  could  jjj^^j* 
not  be  faid  to  have  been  in  danger  of  his  life,  and  to  have  ^and  x\iieTCm 
ftruck  in  defence  of  his  life.    But  in  this  cafe  the  party  withQ/whethe* 
killed  was  ftruck  firft  with  a  weapon  drawn,  and  which  tM» » murder. 
threatened   death;  and  then  in  fuch  a  cafe  it  is  natural, fzfv^jj"" 
that  a  man  fhould  ftruggle  in  defence  of,  his  life,  which  5  ^0*.  ag7'3' 
he  then  might  well  imagine  to  be  in  danger.    2.  The  Comb.  406.  * 
words  of  the  ftatute  are  [not  having  then  a  weapon  drawn,  Holt  481.   A^ 
now  in  this  cafe  Wells  bad  no  weapon  drawn,  for  he  had  no- jJf^SS 
viufficico;  provocation  followed  by  a  mortal  ftroke  is  murder.  S.  C.  Skinn.  666.  Com.  1 3.  Comk 
Vide  Foil,  difc,  ».  c.  v.  f.  I  7.  Mod.  133. 
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406.  Notwhh-  '  " 

change  of  biowi  thi°?  but  the'  handlc  °f  *  fc7thc»  wWch  ^longed  to  hi*  DU- 

before  fuch  finds  as  a  gardner,  and  it  is  no  weapon.  It  hath  been 
ftroke-  s.  C.  held,  that  a  candleftick,  bottle,  &c.  are  (a)  weapons  drawn 
skiun.  666.  within  the  aft ;  but  thefe  xefolutions  feem  to  be  without 
j!°^Li3aTC'*'oun<*at'IQn*  For  one  may  as  well  fay,  that  if  A.  comes  to 
Hawk.c.^f.17.  B.  in  his  (ludy  with  his  fword  drawn,  and  B.  takes  his 
c.3i.f.a6.iH?.P.  book  in  his  hand,  that  this  book  ihall  be  a  weapon  drawn, 
C  °  g°* * 8£*A  w'1'cn  's  abf»rd.  But  the  ftatute  intended  a  weapon  defenfi- 
^rfon  whohasa  ble  againft  a  weapon  ufed  to  kill.  And  though  thefe  refolu- 
power  of  conceptions  aforefaid  maybe  faid  to  be  in  Juvorem  vit*9  yet  it  is 
tion,  has  no  legal  but  mifericord\a  puniens.  And  for  thefe  reafons  they  prayed 
ftrikTw^h^n  ju(*gment  *0T  ^e  ^n8  uP°n  tnc  indi&ment  upon  the  ftatute 
inftrument  like-  of  ftabbing.  . 

ly  to  kai.  s.  c.  Againft  this  it  was  argued  for  the  prifoner  by  Sir  Bartho- 
Holt  481.— R.  lomenv  Shower  and  ferjeant  Levinz,  that  this  ftatute,  taking 

acl^awk^'  away  the  bcncfit  of  dcrg7»  ou8ht  t0  **  taken  ftriftly.  The 
*9.  f.  5.  Fofi.  words  are  [not  having  then  a  weapon  drawn]  which  [then] 
ixfc.  a.  c.  1.  mud  refer  only  to  that  which  was  mentioned  before  5  and  no 
*•  +l  **•  *-  c-  affray,  quarrel,  &c.  being  mentioned  before,  but  only  ftab- 
454  &^  3of ill. *^n?  ortru^ng»  lt  mtx&  rc'atc  t0  them;  and  confequently 
Ed.p.474j.kcl.  having  a  weapon  drawn  at  the  time  of  the  ftab  or  thruft  is 
133-  4  Bi.  Com.  fufficient.  The  intent  of  the  aft  was  to  prevent  murder  by 
i8».  fee  alio  furprife,  which  cannot  be  where  there  is  a  ftruggle,  quarrel, 
Palm.  545?  w.  or  blows  interchanged.  And  this  is  proved  by  the  form  of 
jonei  198.  Kci.  the  indictments  upon  this  occafion,  which  are  never  that  A. 
117. 1  H.P.  Caffaulted  B.  qui  adtunc  non  prius  percuflit,  and  then  A.  ftab- 
c.  36.  ift  £d.  p.  foi  B.  but  they  are  always  that  A.  dabbed  B.  qui  adtunc  non 
Words  cannot  prius  per cujftt.  Then  the  word  (jfirft]  immediately  following  the 
be  a  Efficient  word  [then]  and  being  coupled  to  it,  mud  refer  to  it.  For 
provocation,  the  words  are  [not  having  then  a  weapon  drawn  or3  then  firft 
So£\wmbT"  (truck]  then  the  words  being  disjunctive  by  the  word  [or] 
Kel.  s**i>.  tne  one  or  the  other,  viz.  whether  the  perfon  killed  had  a 
•  ■  ace.  j.  Kel,  weapon  drawn,  or  had  (truck  the  other,  before  he  was  ftab- 
60,  65,  130.     occ|j   prevents  the  penalty  of  the  aft.     tyow  in  this  cafe 

\°ktlk9*L  31  b°th  thcfe  *inP  haPPcned-  For  *•  Wills  had  *cn  a  wea- 
f.  i7,  33.  \  "pon  drawn,  viz.  the  fnead  of  the  fcythe,  which  being  point- 
BI.  Com.  aoo.  ed  with  iron  is  more  offenfive  than  a  candleftick,  bottle, 
in  an  indict-  cudgel,  £3V.  which  have  been  adjudged  to  be  weapons 
.  ST^wST  drawn'  S/^467.  Godb.  154.^.  204.  And  it  is  not  like 
ther  the  infer-  a  book  in  a  ftudy,  which  is  not  fo  offenfive.  2.  Wells  had 
tioiiofthcnamc  ftruck  the  prifoner,  before  he  was  (tabbed;  for  he  punched 
°*  thC  d!5w  *"m  with  the  nan(*le  or  ^ncad  of  tlic* fcvtne-  But  admit 
th^cWwiniio^ tnat  *c  word  Cfirft]  5n  thc  aa  ougnt  t0  bavc  hch  conftruc- 
fatal.  &  c.  tion  as  the  king's  counfel  would '  have  it,  yet  in  this  cafe 
11  Mod.  118.  non  conflate  but  IV el  Is  gave  the  fir  ft  ftroke  of  all,  for  it  is 
whctherWt  found  herc  that  Keite  ftrucfc  Wells,  and  that  Wells  punched 
too  uncertain     •  .         «        .     .  r  •  i   •      i  » •  n      /»  /» 

todefcrihe  the  nlfn»  "ut   rt  w  not  *a,d   ,n  tnC  vcr<"^>  JuPer  QM  OT  P°ft*<** 

wound  as  being  Wells  punched  him ;  fo  that  it  may  be,  that  Wells  ftruck  bhn 
in  depth  quite  nrft  of  all,  for  the  placing  of  tbele  words  before  thofe  is  no 

thro*  the  body. 

5.  C.  11  Mod.  Xi8.   And  to  charge  that  the  prifoner  ftnrch  Wjmw  the  nwrttl  wound.   Vide 
I  nte,  ao.    An  indictment  for  murder  m;ty  be  <ju*ft>ed  after  a  fpecial  verdi&. 
(4;  Vide  I  H.  P.  C.  i.  38.     ift  Ed,  p.  470.  4  ti»  Com.  x  ja^ 
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argument,  that  the  ad  which  thefe  import,  was  done  before 
the  ad  which  thofe  import;  for  the  words  could  not  be  ut- 
tered altogether.  The  arubaptifts  may  as  well  argue,  that 
becaufc  the  words  of  the  feripture  are,  go,  teach,  and  bap- 
tize all  nations,  that  the  word  teach  being,  before  baptize, 
people  ought  to  be  inflru&ed  in  the  gofpel  before  they  be 
baptized;  out  this  kind  of  argument  will  certainly  be  ex- 


To  this  objection  the  king's  counfel  anfwercd,  that  when  ^*  fg*dal  vcr" 
no  time  is  exprefled,  and  it  is  impoffible  that  all  mould  be  ^reftAe3** 
done  at  one  time ;  the  fads  (hall  be  conftrued  tc»  be  done  in  time  when  the 
time,  as  the  words  arc  placed,  efpecially  when  the  nature  of  fa<2$  it  dates 
the  thing  tends  to  fuch  conftrudlion.     As  here  it  is  found,  ™€K  do"e»  if 
that  after  that  WtUs  faid  to  Ke ite,  that  he  might  have  tbe^^^ 
key,  the  prifoner  then  drew  his  fword;  which  mud  be  in-  at  the  fame 
tended  immediately.     And  as  to  the  paflage  out  of  tbe  fcrip-  time,  it  fliall  be 
lure,  it  would  be  a  very  good  argument  for  the  anabaptifte,  mtcndtd  they 

.r  1  1         '  &  i°  r ,  r         .  were  done  in 

11  there  were  no  other  paifoges  there  expretsly  contrary ;  and  thc  ^^^  ^y 
then  the  canftrudion  of  the  doubtful  fentences  muft  always  are  dated, 
be  directed  by  thofe  which  are  exprefs. 

Sir  Bartholomew  Shower  and  ferjeant  Levinz  proceeded  in  J^J^J£n 
their  argument  for  the  priioner,  that  this  zfk  muft  be  taken  f^rds  ^ton  a 
ftri&Iy,  as  appears  by  Sty.  467.     For  if  two  men  draw  their  man  who  is  un- 
fwords  upon  one  man  unarmed,  and  the  one  only  gives  the  amied,  and  kill 
ftroke,  the  other  is  out  of  the  aO,  though  the  i^iament^^0^ 
may  recite,  that  either  of  them  made  the  ftroke.    And  if  it  WOUndis  within 
cannot  appear  which  of  them  made  the  ftroke,  then  both  of  the  datute  of 
them  are  out  of  the  ftatutie.    Now  the  intent  of  the  ad  was  fobbing.    R* 
to  prevent  murder  by  furprife,  but  in  this  cafe  there  was  no^'    ty^dm'# 
furprife,  for  there  was  at  the  beginning  an  expoftulation>  x  h.  p.  C.  c' 
aad  afterwards  hi  the  affray  Kate  retired ;  and  then,  it  being  38.    id  Ed.  p. 
in  a  large  kitchen,  Wells  might  have  efcaped,   and  could  468,  i  Hawk, 
not  be  fcidto  be  (tabbed  fuddenly,  and  fo  this  cafe  is  out  of  the  c*  3°*  '  7" 
intent  of  the  a&.    Befides  that  the  aft  provides,  («)  that  it 
Ihould  not  extend  to  killing  in  any  other  manner  than  is  here- 
mentioned ;  and  there  is  a  fpecial  provifo,  that  it  (hall  not 
extend  to  any  perfon,  who  m  chaftifmg  his  fervant,  con- 
trary to  his  intent  (hall  commit  manflaughter.     And  in  this 
cafe  without  doubt  the  firft  blow  was  defigned  to  correct  the 
fancy  rcf of al  of  the  key,  £sV.     And  the  mortal  blow  was  not 
with  intent  to  kill,  for  it  was  not  in  tbe  body,  but  was  de- 
figned as  a  coareclion,  as -well  for  tbe  preceding  faults,  as 
for  the  many  punching*  of  the  prifoner.;  for  which  they  con- 
cluded, that  this  was  out  of  the  a£L 

Holt  chief  juftice,  if  the  verdtS  is  imperfect,  no  judgment 
can  be  given,  but  a  venire  de  novo  ought  to  uTue.  For 
though  it  is  a  fpecial  verdid,  yet  it  cannot  be  amended  by 
the  notes  in  felony,  as  it  might  in  civil  caufes.     And  though 

(«)  This  a&  i«  in  general  confidered  at  being  merely  declaratory  of  the  common  law ;  P. 
act.  I  Bulft.  87.  J.  Kel.  S5»  Fod.  a  Difc.  c.  6.  f.  I.  Hawk,  c  30.  f.  5.  and  feveral  cafes,  though 
within  the  ftrid  kttcr,  and  not  laved  by  any  of  the  exceptions,  have  under  chxumdances  which 
woold  have  iuftified,  excufed,  or  alleviated  a  charge  of  murder  at  common  law,  been  held 
act  to  be  within  it.    See  feveral  indances  collected,  Fod.  a  Difc.  c.  6.  f.  1. 
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the  jury  have  found  a  killing  (which  the  counfel  objected 
was  the  fubftance  of  the  charge,  and  fo  too  perfect  to  be 
qtiafhed)  that  if  not  enough ;  for  the  jury  is  charged  with 
murder,  and  then  if  they  find  a  killing  fo  uncertain,  a9  that 
it  cannot  be  known  whether  it  be  murder  or  not,  it  is  an  im- 
perfection in  fubftance,  and  the  jury  could  not  difcharge 
themfclves.  But  here  the  verdift  is  certain  enough ,  for  it 
is  found,  that  Weils  faid  to  Keite%  that  he  might  take  the  key 
if  he  would,  and  then  the  prifoner  drew  his  fword,  which 
is  immediately  after.  And  to  this  opinion  Xurton  juftice 
agreed,  for  the  fads  muft  be  fuppofed  to  be  done,  in  the 
order  that  they  are  put  and  found  by  the  verdiCfc.  But 
Eyre  and  Rokeby  juftices  held  the  verdict  uncertain,  and  there- 
fore (by  them)  a  venire  facias  de  n$vo  ought  to  iflue. 

But  as  to  the  matter  in  law  Holt  chief  juftice  feemed  to 
be  ftrongly  of  opinion,  that  the  ftatute  intends,  by  the  firil 
ftroke,  any  ftroke  before  the  mortal  wound  is  given.  This 
point  came  in  queftion  at  the  beginning  of  the  lad  reign,  but 
was  not  determined.  And  therefore  (by  him)  if  A.  ftabs  B% 
who  before  had  given  him  a  blow,  or  had  afiaultcd  him,  A. 
is  out  of  the  penalty  of  this  a&.  But  the  other  juftices 
gavfe  no  opinion  to  this,  but  were  (ilent. 

As  to  the  fpecial  verdicl  upon  the  indictment  for  murder, 
Mr.  Crwper  and  ferjeant  Wright  argued. 

x.  That  there  was  here  a  malice,  in  Keite  \  for  the  fending 
for  the  key,  with  intent  to  difcharge  Wells,  {hews  that  Keite 
had  difpleafure;  and  though  there  was  new  provocation,  that 
does  not  hinder  the  former  difguft  from  continuing.  BeGdes 
that,  the  manner  of  behaviour  implies  malice,  tor  he  went 
away  to  fetch  his  fword,  and  brought  it  with  him,  which 
(hews  that  he  had  an  ill  defign ;  and  then  he  expoftulated 
with  Wells >  which  (hews  deliberation. 

2.  Admit  that  Keite  had  no  malice,  yet  to  kill  a  man  with* 
out  provocation,  or  provocation  fufficient  to  make  it  man- 
daughter,  will  be  murder.  Then  here  the  denial  of  the  key 
was  not  fufficient  provocation,  nor  a  faucy  anfwer  of  a  ftranger, 
much  lefs  of  a  fervant  who  is  under  the  care  and  protection 
of  his  matter,  and  confequently  he  ought  to  be  more  induf- 
trious  for  his  fafety.  If  A  kills  B.  for  diftorting  his  mouth 
and  mocking  him,  it  is  murder.  *Cro  El.  778.  7.  kel.  131. 
Hale  P.  C.  37.  ift  Ed.  455.  And  though  JVells  before 
the  mortal  wound  given  ftruck  Keite,  that  is  nothing,  for  it 
is  but  natural  in  defence  of  his  life,  fince  he  was  attacked 
with  a  naked  fword. 
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"But  againft  this  it  was  argued  by  Sir  Bartholomew  Sbawer 
and  ferjeant  Levinz  for  the  prifoner,  thak  murder  heretofore 
was  very  uncertain.    Sometimes  a  killing  fe  defendmdo^  and 
death^r  infortunium,  were  efteemed  murder.    By  the  canon 
law  the  puniihment  was  only  a  fine.     In  Stanford  16.  it  is 
called  occulta  occifio.     So  BraBon  and  Fleta.     2  Injl.  240. 
21  Edw.  3.  17.  fays,  that  it  muft  be  felleo  anitno.  3  Injl.  55. f 
ex  malitia  pracogitata.     Co,  Lit.  287.  b.  adds  with  a  man's 
will.    And  in  murder  it  is  not  material,  who  (truck  the  firft 
ftroke,  unlefs  all  the  fubfequent  a£ts  and  ftrokes  zxtfe  defen- 
dendo.    But  in  this  cafe  Wells  compelled  Keite  to  retire  by 
which  it  appears,  that  his  blows  were  oflfenfive,  and  not  de- 
fenfive,  which  were  fufficient  provocation,  without  making 
mention  of  the  refufal  of  the  key  and  unmannerly  anfwer.  if  a  j^j  enfuet 
If  two  fight  immediately  upon  a  challenge,  and  the  one  is  immediately 
killed,  it  is  but  manflaughter  5  aud  yet  a  challenge  is  but  a  "P°n  »  chal. 
{mall  provocation,  being  only  an  intercourfe  of  words.    In  jjj?*J»  tho'  ©ne 
Mich.  13  Jac.  1.  in  a  cafe  between  the  King  and  Nev/iery.  kiUcd*  ^but* 
A.  faid  to  B*  give  me  your  bowl,  B.  anfwered,  I  will  not  manflaughter. 
be  gulled  -,  and  after  fome  difpure  B.  killed  A.  with  the  bowl ; D- acc-  *  H.  p. 
and  yet  it  was  adjudged  but  manflaughter.     In  the  cafe  of  £-'-36.  iftEd. 
Mr.  Renter %  Cimbal  gave  no  ftroke  but  in  ftrugglinjg,  and  1  Hawk.4c.33i. 
yet  it  was  adjudged  but  manflaughter  in  Reneer.     Turner*%i.  *$. 
cafe  was  dill  ftronger ;  for  there  Turner's  footman  not  hav- 
ing cleaned*  his  miftrefs's  clogs,   Turner  (truck  him  with 
the  dog,  of  which  ftroke  he  died,  and  adjudged  manflaughter* 

In  April  1666  the  cafe  of  Hopping  and  Hun? ate.   J.  kef.  co. .,  .  ... 

^l  a  ir  j    d       1?  n  *      tr        " » man  is  ille- 

137.  was  thus;  A.  prefled  B.  who  was  a  ftranger  to  Hun-^j  *„&*&, 
gate,  Hungate  followed  the  prefs-mafter,  and  demanded  a  fight  aodreftrainedof 
of  bis  warrant,  and  after  feeing  it  faid,  that  it  was  no  warrant  *"»  liberty  and  * 
and  after  fome  words  exchanged,  Hungate  drew  his  fword  firft,  ^J*  £^  £ 
and  killed  the  prefs-mafter  5  and  it  was  adjudged  that  this  was  refcwIf^Tilu 
but  manflaughter.    Hob.  134.  fays,  if  (a)  two  mailers  be  the  perfoq  who 
playing  their  prizes,  the  one  kills  the  other  it  is  not  felony ;  «*»u»  him, 
and  yet  the  firft  aii  there  is  not  lawful.    So  A.  turns  B.  out  S^JTx. 
of  his  houfe,  B.  comes  to  burn  the  houfe,  A.  (hoots  B.  butacc/^ok'xl9$# 
manflaughter,  and  yet  the  firft  aft  was  unlawful.   j4.  know-  adm,   1  Hawk, 
ing  that  many  people  are  coming  in  the  ftreet  from  fermon,  *•  3*«  £  54.  t 
cafts  a  ftone  over  the  wall,  intending  only  to  frighten  them,  JJf  ^dQ'  C'V' 
&c.  3  Inft.  57  .fays,  that  this  is  murder;  but  that  is  notfcd  vid*  Foft.  ' 
law,  for  to  make  murder  there  muft  be  an  intent  to  kill.  Difc.  2.  c.  8:  f. 
Hale  P.  C.  c.  $9.  xft  Ed.  p.  475.  (Note,  Holt  chief  juftice  lo*  "• «» x3» 
agreed  with  this,  and  faid  that  the  opinion  of  Cote,  3  Injl.  X4° 
57.  was  too  general,  and  ought  to  be  qualified  with  the  dif- 
tindion  that  my  lord  Hale  makes,  H.  P.  C.  c.  39.  ift.  Ed. 
f.  475.  (})  where  the  a£k  is  done  with  a  defign  to  do  mifchief  (a)  Vide  J.  Kel. 
to  any,  and  where  mot).    But  in  this  cafe  the  firft  blow  was  40-  4*-  i*Hawk. 
a  lawful  corre&ion.   Paflion  is  a  natural  infirmity,  and  what c'  i9'£j 9'1* 
proceeds  from  that,  cannot  be  called  murder;  for  paflion  is  c°,'.  it  £  *' 


(i)  Vhi$  1  Hawk,  c  S9.  f.  6,  7,  I.    4  Bl.  Com.  19* 


a  fudden 
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a  fudden  motion,  and  murder  is  ex  malitia  pracogifota,  which 
implies  confideration.  And  the  rule  is,  that  when  there  is 
a  deliberate  a£t,  tending  immediately  to  death,  or  by  ne- 
cefTary  con  fee]  tie  rice,  it  is  murder-  But  in  this  cafe  there 
was  no  deliberation,  for  the  pri (oner's  paflion  might  well  be 
faid  to  continue,  from  the  refufal  of  the  key  until  the  mortal' 
blow  given.  Wherefore  they  concluded,  that  this  was  but 
manflaughter,  and  prayed  judgment  for  the  prifoner. 

has ipower  of      Holt  chief  juftice,  The  refufing  to  deliver  a  key  by  a  fcr- 
corre&ion  in     vant  to  his  matter,  who  had  a  defign  to  discharge  him,  is* 
corrcAmg  withno  provocation;  and  if  a  mafter  gives  correction  to  his  fer- 
mcntPacc!den""  vant>  lt  on$*t  to  be  with  a  proper  inftrumenr,  as  a  cudgel, 
tally  givct  a     fc3V.    And  then  if  by  accident  a  blow  gives  death,  this  would 
mortal  ftrokc,    be  but  manflaughter.    The  fame  law  of  a  fcbool-rnafter. 
•tit  but  man-     jjut  a  fWQrd  is  not  a  proper  inArument  for  correction,  and 
d'mc^i'h.  P. l^  cruelty  of  the  cut  will  make  a  malice  implied.  And  there* 
C.  c.  36.  id     fore  in  this  cafe,  if  Wells  had  not  been  killed,  Keite  could  not 
Ed.  p.  454-  &  have  juilified  this  fa£l  in  an  action  of  trefpa/s ;  for  it  was  iov 
c.  39.  ift  F-d  p-  moderate  correction,  and  therefore  Weds  well  might  return 
K<?L  6?.  13V   ^c  Wows;  fo  that  the  blows  of  Wells  could  not  be  called  a 
Foft.  Difr.  2.    provocation,  nor  the  firft  aft  of  Keite  lawful.  Then  the  words 
c.  1.  f.  4-  4  Bl.  Could  not  amount  to  a  provocation,  for  bare  words  caonot 
r  towk  Vm.  makc  a  provocation  to  kill  or  maim-    Therefore  in  1663,  J- 
f.  £    "  '       Kel.  64.  133.  Grey  commanded  bis  fervant  fi.  to  do  fomething ; 
and  afterwards  Grey  and  2?.  doing  their  work  at  the  anvil, 
Grey  alked  B.  if  he  had  done  the  thing,  B.  anfwered  yes ;  Grey 
told  him,  that  if  he  did  not  take  more  care  of  his  affairs  here- 
after he  fhould  go  to  Bride<u>ell\  B.  anfwered,  that  he  fiiould 
like  better  to  work  there,  than  to  ferve  Grey ;  upon  which  Grey 
killed  B,  with  a  blow  of  his  hamn.er  upon  bid  head,  and  it 
was  adjudged  murder.     In  the  cafe  of  Hopping  and  Hungate 
it  was  held  manflaughter  by  all  the  jufticesof  the  Common 
Fleas  and  barons  of  the  Exchequer ;  becaufe  though  Hungate 
was  a  ft  ranger  to  the  perfon  psefled,  yet  this  being  done  under 
pretext  of  authority,  it  concerned  every  fubjeft ;  but  all  the 
judges  of  the  king's  bench  held  it  murder.    And  ail  the  judges 
agreed,   that  if  this  was  no  provocation,  the  exchange  of 
(«)  D.  ace.  1  blows  afterwards  would  not  make  it  manflaughter.    For  (*) 
Hawk.  c.  29.  if  A.  of  malice  propenfe  aflaults  B.  B.  draws  his  fword,  j4* 
f'/7'  h3p  r  **C8  *°  a  wa^  *nc*  *crc  '"J*^-.  Fet  lt  IS  murder.    In  Re- 
*  40.   ift  kd.'  nitr*%  ca*c  Ci™*"1  ftruck  fi*k    In  burner9*  cafe  the  event 
p.  482.  was  extraordinary,  forie  could  not  intend  to  kill  the  boy  with 

the  clog.  But  if  A>  kills  B.  with  an  kftrtunent  of  iron,  &V. 
which  might  kill  in  probability,  without  any  provocation,  this 
will  be  murder.  But  the  other  juftices  did  not  give  their  opi- . 
nion.  And  this  cafe  being  argued  now  the  laft  day  of  the 
term,  the  court  did  not  give  their  opinions  to  the  matter  in 
law.  But  Holt  chief  jujtice  took  exception  to  the  indict- 
ment upon  the  ftatute  of  (tabbing,  that  it  was  only  faid  [not 

having 
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having  firft  ft  ruck]  but  it  is  not  faid  [not  having  a  weapon 
drawn]  for  if  the  prifoner  had  killed  %Wells,\hcr  that  he  had 
a  weapon  drawn,  he  would  be  out  of  the  intent  of  the  ftatute; 
and  therefore  all  the  court  held  this  a  fatal  exception.    Then 
to  the  indictment  for  murder,  Holt  chief  jufticc  took  feveral 
exceptions.     I.  Becaufe  it  is  faid,  pradic*us  J.  Keite  the  pri- 
foner in  ipfum  yacobrtm  Wells  infultum,  &c.fhi:,  ipfum  Joco- 
bum  Wells  cum  quo  dam  gladio,  (sfc.  quern  in  manu  dextray  &c. 
ipfum  Jac&butn  li'ells  in  etfuper^  l$c*pupu^\  &c.  and fo there  v 
is  one  Jacobutn  Wells  more  than  there  ougrtt  to  be.     2.  It  is 
faid  that  Keite  gave  to  Wells  a  wound  of  the  breadth  of  one 
inch,  //  profundi  tath  totally  through  the  body ;  which  (by 
him)  is  uncertain.     In  5  Co.   120.  a,  Long's  cafe,,  totalizer 
penetrans  in  et  per  corpus  was  held  well  enough  •,  but  there  was 
no pnfunditatis  mentioned,  and  there  are  no  precedents  which 
warrant  this  cafe ;  and  he  faid,  that  he  had  caufed  feveral 
indictments  at  the  Old  Bailey  to  be  fearched.     3.  It  is  per- 
n/Jit et  dedity  where  it  (hould  have  been  percujjtt  dansy  for  the 
former  is  not  fo  certain,  becaufe  it  might  be  by  another  ftroke ; 
but  the  precedents  are  both  the  one  way  and  the  other.     He 
did  not  fay  absolutely,  that  thefe  exceptions  to  the  indiftment 
of  murder  are  fatal ;  but  he  faid,  that  if  the  king's  cpunfel 
did  not  infill. to  demand  their  judgment  upon  the  verdift,  ht 
fliould  make  no  fcruple  to  quafti  it.     And  the  king's  coun- 
fcl  not  oppofing  it,  both  the  indictments  were  quafhed.    And 
HM  chief  juftice  gave  order  to  the  clerk  to  make  an  entry, 
quia  indi3 anient  minus  fujficiert  &c.  ideo%  fcV.    And  Mr.  Keite 
was  bailed,  to  be  tried  at  the  next  aflizes,  where  he  was  found 
guilty  of  raanflaughter,  and  had  his  clergy,  l£c.  and  died  of 
the  fmall  pox  1697  in  Wilt/hire^  his  own  country. 

Roc  vetf  Gatehoufe. 

S.  C.  Salk.  66 j.  Girth.  3*9.  Comb.  404.    5  Mod.  335. 

jSSUMPSlTm  which  the  plaintiff  declares,  that  inafmuch  .   „  Am/.u~s  - 

*§        t       t   r      t         l    •  1  I       1         1        1  •     •«••  In  a  declaration 

*A  as  the  defendant  being  indebted  to  the  plaintiff  in confiding  of  fe- 

for  goods  fold,  fuch  a  da) f/uper fe  ajfumpfit  to  pay  the  p  lain  tiff  veral  count*  «p- 

thefaid  fum;  cumque  etiam  the  plaintiff  had  found  meat,  l&c  °"  indebitatus 

for  J.  S.  at  the  fpecial  requeft  of  the  defendant,  .which  STftmL't 

amounted  to  fo  itwxctufuperje  ajjumpfit  to  pay  the  plaintiff,  native  c*fe  to 

&e*  Vcrditt  for  the  plaintiff,  arid  entire  damages  were  given,  the  affumpfit  in 

And  it  was  moved  in  arreft  of  judgment,  that  every  promife  ?heJ^{*  co.unt»  " 

U  a  diftinci  declaration,   and   that  in  the  fecond  promife  verd^a*  aVl«tft 

(which  for  greater  reafon  might  be  efteemed  a  new  count,  by  if  neceffary,  be 

virtue  of  the  words  cumque  etiam  J  non  con  flat  who  made  the  ex- ended  to  the 

promife,  J.  S.  or  the  defendant.    Perhaps  k  was  J.  S.  ^d^m^ltJn  Ac 

then  it  will  not  bind  the  defendant.    Then  damages  being  J*^  "a*^"  & 

given  ratione  pramiffbrum  vitiates  the  whole,  for  the  word  fee  poft/899. 

frtmiflbrum  extends  to  both  the  breaches  affigned.    And  this  1517- 

1*  uncertainly 
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uncertainty  is  not  aided  by  the  verdict,  and  it  cannot  be  made 
Thegiftofanac-good  by  intendment ;  for  the  promife  is  the^  of  the  a&ioni 
t! on  cannot  even  and  the  gift  of  an  action,  though  after  verdicl,  cannot  be 
after  wdia, be u\iCri  by  intendment.  Nov  co.  Cro.  Efiz.  «ii.  Trin.  a 
!S.ft^>-»-klf.r*.993.     London  vnf.  Hurt.    * 

Doujrl.  658.  » 

and  fee  ante,  1 09.  and  the  cafes  there  cited. 

But  e  antra  it  was  argued  for  the  plaintiff,  that  it  (hall  be 
intended,  that  the  defendant  aflumed  ;  for  the  money  paid 
was  to  his  ufe,  and  at  his  requeft.  Befides  that,  if  the  de~ 
0  fendant  (hall  not  be  the  nominative  cafe  to  ajfumpftty  then  there 
is  no  promife ;  for  it  has  no  nominative  cafe,  and  fo  no  da- 
mages were  given  for  it,  but  for  the  breach  of  the  other  pro* 
mite,  and  to  it  pramifforum  muft  relate.  But  it  would  have 
been  otberwife  if  there  had  been  a  promife,  but  not  a  bind* 
ing  one  in  law  for  fome  collateral  account ;  becaufe  the  jury 
not  knowing  the  law,  might  be  fuppofed  to  confider  it  as  a 
promife,  and  fo  give  damages  for  it.  But  here  there  is  no 
promife,  and  therefore  no  damages  given  for  it.  But  judg- 
ment was  given  for  the  plaintiff,  becaufe  the  cunque  etiam  in 
effect  is  all  one  with  ac  etiam,  and  fo  couples  both  the  fcn- 
fences  together,  and  makes  the  defendant  the  nominative 
cafe  to  govern  the  fecond  affitmpfit  as  well  as  the  firft.  For 
the  plaintiff's  caufe  of  action  arifes  from  both  the  promifes; 
and  it  cannot  be  fuppofed,  that  the  plaintiff  would  bring  an 
ajfumpfit  againft  the  defendant,  becaufe  J.  S.  made  the  pro-" 

fiSSomJ mifc'  Scc  l  Sid'  222'  *Latch-  AS^T^  Per  Holt  chief 
o^ScharebadCJuftlcc»  "  divers  confi derations  are  mentioned  in  one  affitmpfit, 
are  mentioned  in  and  one  of  them  is  void  and  the  others  good,  and  damages 
one  affumpfit,  arc  given  ration*  pr<rmiJforum>  this  will  not  arreft  the  judg- 
ed general  da-  mcnt>  becaufe  the  damage*  (hall  be  intended   to  bcr  given 

fllS kail  C  onty  for  thofc  that  arc  g°°d- 

have  his  judgment,  Per  Cur.  ace.  Cro.  Eliz.  848.  See  aUb  Sir.  1094.  poft.  139.  10.  Co  .13a  ». 

Chamberlain  verf.  Harvey. 

No  n^  anranhavc  S.  C  Carth.  3 96.  with  the  Arguments  of  Counfel  5  Mod. I  86.  Eatry,  vol.  1. 1 19. 
property: in  the   /qpRESPASS  for  taking  of  a  Negro  pretii  100/.  The  jury 

IheVwhHe^r  1  find  *  fPcc5.al  vcrdift  *  that  thc  f*thcr  of. thc  pWniiff 
England. R.  ace.  was  poflefled  of  this  Negro^  and  of  fuch  a  manor  mBarbadoes  ^ 
Salk.  666.  pi.  1.  and  that  there  is  a  law  in  that  country,  which  makes  the  2V/- 
vide  1 BL  Com.  gro  part  0f  the  rcai  cftate :  that  the  father  died  feifed,  whereby 
'  Therefor*  trcf-  x^c  maftor  defcended  to  the  plaintiffas  fon  and  heiri  and  that 
pafs  will  not  He,  he  endowed  his  mother  of  this  Negro  and  of  a  third  part  of 
uuieftwithavrr  the  manor;  that  the  mother  married  JVatkins,  who  brought 
quod,  for  taking  the  Negro  into  England,  where  he  was  baptized  without  the 
kS.  knowledge  of  the  mother;  that  Watkins  and  his  wife  arc 

VrcAiafj  lies  for  dead,  and  that  the  Negro  continued  feveral  years  in  England  x 
thetakinganap-  that  the  defendant  feized  him,  C5V.  And  after  argument  a£ 
Prcntjce-  Adm*  the  bar  feveral  times  by  Sir  Bartholomew  Shower  of  the  one 

S!°it.  &T™'  fidc>  and  Mr-  Du  of  thc  othcr>  lhi*  lcrm  li  was  adjudged, 
Comro.  54.  that 
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tuat  this  a£Hon  will  not  lie.  Trefpafs  will  lie  for  *ta1cing  of 
an  apprentice,  or  baredem  apparent  em.  An  abbot  might 
maintain  trefpafs  for  bis  monk ;  and  any  man  may  maintain 
trefpafs  for  another,  if  he  declares  with  a^er  quod  fervit  turn 
amijlti  but  it  will  not  lie  in  this  cafe.  And  per  Holt  chief 
jufticc,  trover  will  not  lie  for  a  Negro,  contra  to  3  Keb.  785, 
2  Lev.  201,  Butts  ▼.  Penny. 

Hdi  5  mil.  &  Mar.  C.  B.  between  Gelly  and  Cleve,  ad- 
judged  that  trover  will  lie  for  a  Negro  boy ;  for  they  are  hea- 
thens, and  therefore  a  man  may  have  property  in  them,  and  that 
the  court,  without  averment  made,  will  take  notice  that  they 
arc  heathens.     Ex  relatione  m'ri  Place. 

Pafcb.  5  Ann.  B.  R.  Smith  v.  Gould%poft.  1274,  adjudged  Trover  licg  not 
tbat  it  lies  not.  foranegroflaw. 

Dcrry  verf.  duciflam  Mazarine. 

S.  C.  Salk.  116.  646.  Comb.  403. 

T\ER  R /"brought  an  action  againft  the  duchefs  for  wages, rhe  wife  rf  ■ 
^aod  money  lent}  the  defendant  pleaded  (a)  coverture, ^jjj£j£ 
and  iffue  thereupon.     And  notwithstanding  that  there  was difabHity  of 
very  (Irong  evidence  at  the  trial,  that  the  duke  of  Mazarine  coming  into  this 
the  defendant's  hufband  was  alive  in  France ',  the  jury  find  country  maybe 
for  the  plaintiff;  becaufe  the  duchefs  had  lived  here  in  Eng-  ££  ^dm^l 
hud  for  twenty  years  as  a  feme  file,  and  had  contracted  con-  io8x.  1  Term 
timially  asfuch;  and  he  who  wa^s  her  huiband,  is  an  alien  Rep*  8.  and  fee  ' 
enemy.     And  it  was  moved  on  behalf  of  the  duchefs,  that  iT??lRcp*£% 
this  rcrdiQ  was  againft  evidence  and  law,  for  a  feme  covert  i^j.alrad^th 
cannot  be  foldy  charged  for  debts  and  contracts,  without  di-  Ed.n.  3. 1  Roll. 
rorcc  and  alimony,   although  the  huibrind  be  a  foreigner.  400.  1  Bulftr. 
BwbyJfc/chicfjuftice,  {b)  when  the-  hufband  is  an  alien  J£^  Jin.  15s. 
cwmy,  and  under  an  abfolute  difabilitv  to  come  and  live  batemen?F.  %. 
hoe,  the  law  perhaps  will  make  the  wile  of  fuch  a  hufband  a  Ed.  vol.  r.  p." 
chargeable  as  a  feme  file  for  her  debts  and  contracts.     For  r7-  fre  alfoBL 
rhig  cafe  does  not  differ  from  the  cafe  of  my  lady  Belknap  and  r9°3:   *' lcaft 

—      1     ■       wmr     i         •         •       r>         r  •  *         *  n    tt     n  the  flllt  IS  Untt- 

fflf  lady  IVeyland,  at.  Co.  Litt.  132.  b.  133.  a.  1  Roll.  Rep.  ceptionableafter 
4*>.  who  were  allowed  able  to  fue  and  to  be  fued  upon  the  verdia.    Vide 
abjuration  or  banifliment  of  their  hufbands,  as  if  they  had  *  Wilibn  308. 
hccnfole.     Ami  afterwards  the  plaintiff  had  his  judgment,  Ce,*?^ 
as  Mr.  Colman  told  me.  *t%  :   * 

f«;  In  Salk.  nbi  iupra  the  plea  is  dated  to  have  been  "  non  aflumpfit"  which  i«  moft  probable ; 
tet*i&otlKrw&,iti  all  likelihood,  the  fpecial  matter  would  have  been  fet  forth  in  the  Rcplica- 
•v*.  (*)  Id  the  marginal  abftracl  Salk  046.  and  in  1  Wilf.  398.  the  verdig  in  this  cafe  is  eon* 
*>rrd  a*  Heatly  againft  bw,  and  its  equity  made  the  grtoimd-of  the  rcfuial  of  the  new  trial, 
icd  fide  Salk.  and  Cctnb.  uhi  fupra  and  HI.  1 18 j. 

Redwood  verf.  Coward.  wii.]^.,8. 

&  a  ftdk.  3*8.    5  Mod.  313.     Holt  173.     tt  Mod.  109.  645. 

ERROR  of  a  judgment  of  the  palace  court  in  *ff»mpf«l™J^ 
after  verdi& ;  and  the  error  afligned  was,  that  in  thfc  ver-  jn  a  wdia. 
&&  the  record  is,  that  the  jury  ajfdent  damna%  where  it  ought  Vide  2  Saund. 
?obe^iwj/-asif  judgmentisentredwith^  t 

(.')  vfde  .«  *„  «*.  ,  c.  it  X.        '  ITlST? 

La  of 
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of  eonftderatumy  it  is  error,  and  for  tSis  the  judgment  (hall  bt 
reverfed.  But  againft  this  Ward  argued,  that  ajftdent  is  more 
elegant  La'in%  for  the  fimplc  verb  is  of  the  fecond  conjuga- 
tion, and  therefore  the  compound  ought  to  be  of  that  alio. 
And  for  authorities  there  is  Plowd.  34S*.  4  Co*  7.  b.  in  point. 
But  per  Holt  chief  juftice,  the  elegancy  of  the  Latin  is  not 
confiderable,  for  the  law  prefcribes  for  odd  words  \  but  there 
is  a  difference  between  a  verdi£l  found  by  lay  people,  and  a 
judgment  given  by  a  court.  Therefore  in  the  former  cafe  * 
if  the  words  are  of  the  fame  import  that  the  jury  intends, 
all  is  well ;  but  in  the  other  the  terms  of  art  mud  be  ufed. 
Concejfum  in  a  judgment  is  ill,  becaufe  the  judgment  does  not 
appear  to  be  given  upon  mature  deliberation,  as  all  judicial 
adls  ought  to  be.    Judgment  was  affirmed. 

Tisagrcatcon-  Rcx    verf    Burdctt. 

tempt  to  circv*  ' 

tWetothemeritt  TNformation  was  brought  againft  Burden*  farmer  of  AW- 

'  of  a  caufe  upon  \  gate  market,  for  extortion ;  and  the  extortion  was  afligned, 

Ae«ie,of^1    for  that  he  had  taken  divers  fums  of  money  of  -the  market 

Salk!  645.  Vide  PC0P*C  f°r  rcnt  f°r  tnc  u^e  °f  tnc  ^tl'e  *a^8  'n  tnc  market, 
Com.  60a.  But  and  divers  great  fums  for  fines.  And  at  nifi  prius  in  London  > 
cot  a  fuffici-  upon  the  general  iffue  pleaded,  the  defendant  was  found 
rm  ST**  t0  ?ulltv-  And  now  lt  was  movc*  bv  Sir  Bartholomew  Sficwer, 
Sa*(tho,afortrh<  Mr-  N*r*bej*  &c- to  fet  afidc  tnc  verdift.  And  twa  irregu- 
crown  upon  a  Inriries  were  afligned.  1.  That  a  certain  printed  pnper,  re- 
criminal  proft-  prefenting  the  pretended  ill  practices  and  the  pernicious  con- 
Secular*  ^c<luenccs  or"  t"cm>  vas  fent  to  all  perfons,  who  probably 
can  be*  fixed  upon  wo^d  be  of  the  jury,  to  induce  them  to  find  the  'defendant 
the  profecutor.  guilty.  2.  That  the  jury  took  with  them  out  of  court  an 
S.  c.  Salk.  645.  order  of  the  common  council,  without  the  leave  of  the  court 
iTthV^^to  or  confcnt  of  the  Parties-  And  they  cited  the  cafe  of  my 
take  anycvi-°  kdy  J°J*  where  a  verdict  was  fet  afide,  becaufe  the  jury  took 
denccwith  them  with  them  a  map  of  the  premifes  out  of  court.  But  as  to 
upon  retiring  thc  firft,  Holt  chief  juftice  faid,  that  it  was  a  great  crime  in 
i^thmit^ither  thofe  who  had  done  it;  and  he  faid,  they  fent  him  one  o? 
the  leave  of  thetnem  by  the  penny-poft,'but  calling  his  eyes  upon  the  title, 
court  or  confcnt  he  faw  what  it  was,  and  did  not  read  it;  bat  that  was  not 
«* Ahc  ^xl***'  ^XC(*  uP°n  tne  informers,  and  if  the  delivery  of  papers  by 
ButtheirvercUd  a  ft'anger  w^re  fufficient  to  avoid  a  verdid,  the  cafe  would 
lhall  not  on  that  never  be  decided.  As  to  the  fecond  point,  he  (aid,  that  it 
account  be  fet  was  irregular  to  take  the  a&  of  common  council ;  but  the 
,  afide  unlefs  the  mattcr  0f  tKe  acl  being  evidence  on  both  fides,  it  would  not 

£ t^t^arty    fet  afide  thc  Vcrdia-     .Th*  famC   ,aW  W   if  tl*  JUI7  ^  at 

only  for  whom  their  own  cods,  this  will,  not  fet  afide  the  verdicl,  but  it  is 
they  found,  fineablc.  In  my  lady  Jofs  cafe,  the  Knap  which  the  jury 
s;  c*  S*^  64J.  toQ^  with  them,  was  evidence  only  on  one  fide,  and  thcre- 
w.*Cro.  Eli*.  f°rc>  finding 'a  verdicl  accordingly,  it  was  fet  "afide.  And 
189. 1  Sid.  235.  as  to  the  fad  which  was  thc  ground  of  this  information,  it 
1  Keb.  824.  was*  urged  now  in  B.  R.  and  alfo  at  Guildhall,  by  ferjeant 
(a)  D.  acc.  Salk.  C45.  X*  M»d>  Hi.  Bro.  Vcrd.  pi.  19.  J  BL  Com.  375. 
^  .      Wright 


Hil./Term  8  &  9  Will.  3.  149 

Wright  at  the  ttial  of  another  information  for  the  like  fact  if  the  owner  of 
(for  there  were  feveral  preferred  againft  the  defendant)  that 'he  fbilof  a  mar- 
this  was  extortion,  becaufc  the  people  had  not  free  liberty  to  ^.tctC™aceCfo 
fell  their  wares  in  the  market  according  to  law.     And  he  TOmplct5^with 
compared  it  to  the  cafe  of  a  miller,  who,  if  he  takes  more  ftatls,  that  the 
for  toll  than  is  due  by  the  cuftom  is  puniflvable  in  every  leet.  market  people 
But  it  was  held  by  the  court  of  B.  R.  and  by  Holt  chief  jut  S^^£ ■* 
tkt  at  Guildhall,  that  if  the  defendant  erefts  feveral  ftalls,  (ulhgeV"* 
and  docs  not  leave  fuflkient  room  for  the  market  people  to  extortion.  Vide 
ftand  and  fell  their  wares,  fo  that  for  want  of  room  they  are  Jf  Co;  IO*fl *• 
forced  to  hire  the  ftalls  of  the  defendant,  the  taking  of  money  Hut^ 53.    » 
for  the  ufe  of  the  flails  in  fuch  cafe  is  extortion.     But  if  the  Term  Rep. 
peiplc  have  room  enough  clear  to  themfelves,  to  come  and  148.  Otherwife 
fell  their  wares,  but  for  their  farther  conveniency  they  volun-  J**?  Efficient 
tarily  hire  thefe  flails  of  the  defendant,  without  any  necef-  £gj*  ro<>m 
(icy compelling  them:  there  it  is  no  extortion,  though  the 
defendant  takes  a  fine  and  rent  for  the  ufe  of  them,    (a)  And  ,\  where  enf- 
the  cafe  of  the  miller  is  not  parallel  to  this  cafe,  for  there  torn  has  afcer- 
when  the  cuftom  has  afcertained  the  toll,  if  the  miller  takes  tained  the  toll 
more  than  the  cuftom  warrants,  this  is  perfect  extortion  :  but of  a mi^  uk*nS 
in  this  cafe  the  Jaw  has  not  appointed  any  ftalls  for  the  mar-  ™(omwaVranu 
ket  people,  but  only  that  they  (hall  have  the  liberty  of  the  i»  extortion. 
market,  which  the  defendant  does  not  abridge,  having  left 
them  room  enough  befide  the  place  where  the  ftalls  are  fetj 
arid  then  if  they  will  enjoy  the  convenience  of  the  ftalls, 
they  rmtft  comply  with  the  defendant's  terms.    Therefore 
this  cafe  rather  refemhles  the  cafe  of  new  mills,  where  thfe 
miller  is  not  reftrained  to  any  certain  toll  \  but  the  perfons 
who  will  have  their  corn  ground  there,  mult  comply  with 
the  miller's  demands;  and  whatfoever  he  takes,  it  rs  not  ex- 
tortion, becaufe  it  is  the  voluntary  agreement  of  the  parties. 
And  afterwards  thefe  difputes  were  fubmitted  to  the  arbitra- 
tion of  Sir  Bartholomew  Shower  and  ferjeant  Wright,  and  fo 
the  informations  were  ^continued.  • 

It  was  faid  by  Holt  cnicf  juftice*  at  the  trial  at  Guildhall,  £f  j£^Jr 
that  if  a  rmn  be  indicted  for  taking  extorfively  twenty  fliil-  greement  to 
lings,  and  there  is  but  proof  of  one  (hilling,  yet  the  defen-  take  conftitutes 
dim  is  guilty.     And  (by  him)  the  extorfive  agreement,  or"*"1?*  R-  acc- 
u furious  agreement,  is  not  the  offence,  but  the  taking;  for  vi^"g^ "^  or 
a  pardon  after  the  agreement,  and  before  the  taking,  does  not  extortion, 
pardon  the  extortion  or  ufury. 

Bennet  verf  Talbois. 

*.  C.  'Mod.  307.  Carth.  382.  Comb.  420.  Holt  66i.  Com.  26.  Salk.  aia. <■ 
la  Mod.  1?  1. 

T  Hunting  in  alie- 

RESPASS  quart  claufum  f regit  et  herbam  cum  duabu*  nofoloisadtion- 
vacciseonculcavit  et  confumpfu  et  inclaujovenatusfuit,  feV.  able  at  common 
•xylente  infer  tori artifice,  viz.  pannario,  et  alia  enormia,  isfc.  and  J***  ^J  ac~;  **** 
Bra.  334.  The  ftatute  as  to  inferior  tradcimea  pives  no  new  advantage  bat  it  merely  a  partial 
• -}<x'  cf  the  22  &  23d  of  Cur.  2d.  It  extends  to  all  inferior  tradeiinen,  however  they  may  be 
i>*l'fcii  »o  00:01  ui  critic  S.  C\  cit.  3  Bl.  Com,  215.  Scmb.  com.  a  WUf.  70 

concludes, 
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Where  a  ftatute  concludes,  contra  formam  flatuti.    Upon  not  guilty  pleaded* 

"Lb?7  TT  *  vcrdi^  *or  tnc  Plaintiff-    An<i  Webb  moved  in  arreft  of  judg- 

u^^party  m*11**  *•  That  it  is  not  faid,  that  the  defendant  is  not  quali- 

ha*  no  occafion  fied  by  eftate  to  hunt,  without  incurring  the  penalty  of  the 

in  order  to  avail  a£t  •  for  if  he  be,  he  might  hunt  by  law.     But  to  this  it  was 

himfclf  of  it,  to  ref0|vcj  by  the  court,  that  hunting  is  a  trefpafs  in  alieno  jolo  at 

^t»foraiam*common  *aw»  an(*  a^ionable.     '1  hen  the  new  ftatute  4  fa"  5 

ftatuti.  Will  &  Mar.  cap.  23./  10.  only,  as  to  this  point  of  inferior 

Suchacondufi-tradefmen,  repeals  the  ftatute  of  22  is  23  Car.  2.  cap.  9. 

0nfl^CnUnicT.  wn'cn  cnafls,  that  the  party  (hall  recover  no  more  cofts  than 

tinMfatoET damages,  when  the  jury  give  damages  under  forty  (hillings. 

reje&td  as  fur-  But  no  a£t  enables  the  party  to  hunt  in  another's  ground ;  and 

plu&ge.  R.  ace.  therefore  it  is  not  material,  how  the  perfon  is  qualified,  in  the 

pott.  X163.      cafc  pf  an  inferior  tradefrrian,  as  to  his  eftate*    Then  it  was 

moved,  that  the  plaintiff  having  concluded,  contra  formatn 

ftatuti)  this  goes  to  the  whole,  and  therefore  it  is  ill  j  for  the 

tfefpafs  is  an  offence  at  common  law,  and  not  againft  any 

(«)A,conclufion  ftatute.    But  to  this  Holt  chief  juilfce  anfwered,  that  (a)  if 

contra  formam  an  ^  cf  parliament  increafes  the  penalty,  or  deprives  the 

^"f^  party  of  the  benefit  of  the  common  law,  there  he  ought  to 

increafes  a  ****  conclude  contra  formam  ftatuti    But  if  a  man  brings  an  a&ion 

penalty,  or       for  fucb  an  offence,  and  for  a  thing  that  is  an  offence  only  at 

take*  away  the  common  law,  and  concludes  contra  formam  ftatuti ;  though  in 

bommo^lawC    grammar  this  goes  to  the  whole,  yet  the  court  will  refer  it 

Acrachifion*    only  to  the  offence  that  is  prohibited,  ifc.  by  the  ftatute,  and 

contra  formam  it  (hall  be  furplufagc  as  to  the  offence  at  common  law.    And 

ftatuti,  however  hc  rcfembled  it  to  the  cafe  of  Page  and  Harivood,  Allen  43. 

«^madcaUy  So  if  a  man  brings  an  action  for  an  offence  contra  formam 

mTllDeettended/fci/tf//,  where  there  is  no  ftatute,  there  the  contra  formam  fla- 

tofnch  things    tuti  (hall  be  furplufage.     And  he  cited  a  cafe  in  1  Vent.  103. 

only  tovuhich  it  wjjCrc  A.  brought  an  aQion  for  withdrawing  his  wife  contra 

caMe.  formam  flatuti%  and  becaufe  there  was  no  ftatute,  this  u  as 

adjudged  furplufage.^    But  in  this  cafe  the  aft  of  IVill.lz,' 

Mar.  does  not  create*  a  new  penalty,  but  is  a  re  (I  i  tut  ion  of  (b) 

the  common  la,w;  and  therefore  the  party  has  no  need  to 

declare  with  contra  formam  ftatuti  5  and  therefore  it  will  be 

the  belter  way  hereafter  to  omit  the  contra  formam  ftatuti  in 

fuch  cafes.     And  if  the  plaintiff  declares  that  the  defendant 

was  an  inferior  tradefman,  he  (hall  have  full  cofts.    Then 

here,  fince  he  has  declared  with  a  contra  formam  flat  ati%  where 

there  was  no  need  of  it,  without  doubt  it  (hall  be  furplufage. 

And  therefore  judgment  was  given  for  the  plaintiff,  nfl%  teV. 

And' in  Eaflcr  term  it  was  absolutely  given  for  the  plaintiff. 

(S)  This  diAum  Teems  rather  inaccurate,  a  party  not  being  intit'ed  to  cofti  at  common 
law.  Vide  1  Wilf.  317-    *  toft-  **8  a8o«  Say-  Cofu  *■ 

Rex 
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Rex  verf.  Yaitcs. 

yAIYE  S  was  conviQed  of  killing  rabbits  in  a  private  war-  Juftices  of  peace 
*  rcn,  by  inquiiuion  taken  before  a  juftice  of  peace,  and  was  c*01104  &°c  * 
fined  20s.  a  rabbit.     And  Mr.  Nor  they  moved  to  quafh  thej^j^^ 
inquifition,  becaufe  the  juftices  of  peace  have  lio  authority  vate  warren.  '" 
to  let  a  fine  upon  a  man  for  fuch  offence.    For  the  ftatute 
22  to*  23  Car.  2.  cap.  25./  4.  gives  treble  cofts  and  damages, 
but  no  fine.    And  the  ftatute  4  £$•  5  WllL  &  Afar.  cap.  23. 
extends  only  to  game,  which  cannot  be  extended  to  rabbits 
kept  in  a  private  warren.  And  of  this  opinion  was  the  whole 
court,  and  therefore  the  inquifition  was  quaihed. 

Walker  verf.  Stokoe. 

5.  C.  Carth.  36*. 

lirAL  KER  brought  a  writ  of  error,  which  was  quaihed ;  If  a  record  is 
™  and  now  he  brought  error  coram  vobis  reftdet,  reciting  f/W©ocercmovcdby 
vtmrefecimus  the  record  by  a  former  writ  returnable  in  curia  ^'Vthewrit 
tujra  coram  nobis.    And  Mr.  Nor  they  moved  foil  Michaelmas  \%  ajfcerwardT  ' 
term,  that  the  writ  of  error  coram  vobis,  &c.  being  entred  upon  quaihed,  the  re» 
rbe  fame  roll  with  the  former  writ  of  error  (as  it  (hould  be, cord  «mt*nuci 
otherwifc  the  whole  would  be,  though  after  verdift,  difcon-^  c£tt£ 
nnued)  and  it  is  apparent  upon  the  former  writ  of  error  that  poft.  1403  *;J« 
it  was  returnable- before  the  King  and  Queen;  then  finceYelv..6.  im. 
this  writ  recites,  that  the  former  writ  was  returnable  before  The  mifredtal 
the  King  only  in  his  court,  it  ought  to  be  quafhed.    But0ffe£™CTa^ 
againft  this  Mr.  Carthcw  argued,  that  fince  the  coram  nobis of  error  aram 
rrfidit  recites  that  in  a  record  concerning  fuch  a  matter  be-  «*"» »  fatal. 
tween^f.  and  B.  coram  nobis  jam  refidente,  &c.  there  is  error*1*  °"wrii°.(1ci" 
this  W  fufficient,  and  the  reft  is  but  furplufage,  that  will  not  ^"S^n-or!/. 
abate  a  writ  of  error,  which  is  but  a  commiflion  to  examine  w  vUU  nu.il 
errors,  and  has  no  need  to  be  fo  precife  as  an  original  writ,  bcentcredouh 
Befides  that,  the  coram  vobis  re/iJet  mentions,  that  the  record  {j^^™1* 
was  removed  before  the  King  and  Queen  by  a  formeV  writ  of 
error  returnable  coram  vobis  in  curia  nojira,  which  may  be  true 
and  good  Latin,  though   it  relate?  to  King  and  Queen. 
Sed  non  allocatur.    For,  per  curiam,  the  authority  of  the  court 
is  given  to  them  by  the  coram  vobis  rcfidet,  which  is  to  exa- 
mine errors  in  a  record  removed  in  a  writ  of  eiror  coram 
vobis  in  curia  ncftra,  and  there  is  no  fuch  writ,  or  perhaps 
there  was  fuch  a  one,  and  alfo  another  record  between  the 
fame  parties  removed  by  writ  pi  error  returnable  before  the 
King  and  Queen.    Then  here  the  coram  nobis  is  annexed  to 
the  return  of  the  laft,  and  therefore  ill.    For  though  the  for- 
mer writ  of  error  was  quaihed,  yet  it  is  not  as  if  it  had  never 
been,  for  it  is  there  ft  ill,  though  it  cannpt  be  proceeded  upon, 

and 
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and  the  king's  bench  ought  to  take  notice  of  its  being  quaihed 

by  them,  and  fo  ought  the  plaintiff  alfb,  the  coram  nobis  reftdet 

being  grounded  upon  it.     And  Holt  chief  juft ice  faid,  that  if 

the  writ  of  error  had  been  granted  in  the  time  of  the  King  and 

Queen,  and  then  the  Queen  had  died,  arid  then  the  record 

had  been  brought  into  the  king's  bench,  this  had  been  fuch  a 

In  a  frit  to  de-  record  as  the  coram  nobis  reftdet  defcribes.     And  he  took  the 

fcatarccord,any  diftinftion,  (a)  where  the .  fuit  is  to  defeat  a  record,  then 

variance  in  the  tj,c  variance  is  fatal  5  but  where  the  fuit  goes  to  another  col- 

rclord^  u"^  latCral  matter»  and  not  t0  dcfeat  the  r^ordi  thcre  *  »  Other- 

Vide  Yclv.  an",  wife.  And  upon  this  diftinflion  the  cafe  in  31  4£if*pL  t.  is 
1  Sid.  138.  Str.  held  to  be  good  law,  becaufe  the  difcharge  of  the  aide  prier 
xno.poft.704  is  but  collateral  to  the  demand  in  the  aflife.  And  for  thefe 
347.  iaoa.       ycafons  the  writ  of  error  coram  vobis  was  quaflicd,  ni/i,  &c.  (b). 

(a)  And  therefore  Holt  C.  J.  faid  he  did  not  approve  the  refolutlon  of  Gay  v.  Adams.  1 
Saund.  391.     (h)  Aad  it  was  afterwards  quaihed  abfolutely.     Carth.  370. 

Benzen  verf.  Jeffries. 

The  matter  ofaTl^OTION  was  made  for  a  prohibition  to  the  court  of 
ftiip  may  hypo-  JV£  admiralty,  where  a  fuit  was  profecuted  againft  a  (hip, 
neceflariearcven  which  the  mafter  had  hypothecated  for  neceflaries,  being  upon 
upon  land  in  the  the  fea  in  ftrefs  of  weather.     And  the  fuggeftion  was,  chat 
courfe  of  the  .  the  agreement  was  made,  and  the  money  lent,  upon  the  land, 
twA^S* So*  v'Zm  in  ^c  Port  °^  London,  it  being  a  Venetian  veffel,  which 
695.  Adm.  1.  came  here  by  way  of  trade,  and  not  ftrefs  of  weather.     But 
Vex.  443-  D-    per  Holt  chief  juftice,  the  mafter  of  the  {hip  has  power  to  hy- 
t^I^cz*I55,pothecate  it,  out  he  cannot  fell  it ;  and  by  j he  pawning,  the 
xaMod   406    ^'P  '>ecomc8  liable  to  condemnation.     This  was'  refolved  in 
The  admiralty  folcmn  debate  in  the  cafe  of  Cofiard  r.  Lrujtiey  2  Will,  fa* 
is  the  proper     Mar.  B.  R.  Comb.  t.35.  Holt.  48.  Then  there  is  no  remedy 
court  to  fue  in,  |,crc  for  t^e  hypothecation,  but  by  way  of  contract.     There- 
thM^tion.  yP°"fore  fince  the  king's  bench  cannot  do  right  to  th£  parties,  it 
D.  ace.  pott,     will  not  hinder  the  admiralty  from  doing  them  right.     For  if 
806.  983.         the  king's  bench  allows  the  hypothecation,  arid  yet  denies  the 
remedy,  it  will  be  a  manifeft  coritradi&ion.     An  a&ion  was 
brought  upon  the  ftatute  2  Hen.  4.  cap.  n.  for  fuing  in  the 
admiralty  upon  an  hypothecation,  and  it  was  held  to  be  Out  of 
the  ftatute,  in  the  time  of  my  lord  Hale.    And  as  to  the  ob- 
jection, that  the  contraft  was  made  upon  the  land,  and  the 
money  paid  there  j  it  muft  of  neceliity  be  fo,  for  if  a  man  be  in 
diltrcls  upon  the  fea,  and  compelled  to  go  into  port,  he  muit 
receive  the  money  there,  or  not  at  all.  And  if  his  (hip  be  impair- 
ed by  temped,  to  that  he  is  forced  to  borrow  money  to  refit, 
otherwifc  flie  will  be  loft,  and  for  fecurity  of  this  mooey  he 
pledges  bis  (hip ;  fince  the  caufe  of  the  pledging  arifes  upon 
the  fea,  the  fuit  may  well  be  in  the  admiralty  court.    But  be- 
caufe there  was  a  precedent,  where  a  prohibition  in  fuch  cafe 
had  been  granted;  the  court  granted  the  prohibition,  ami 

ordered 
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ordered  the  plaintiff  to  declare  upon  it,  for  the  law  fecmed 
clear  to  them,  as  before  is  faid. 

Rex  verf  Penny. 

$$C.  Comb.  414. 

TH  E  defendant  was  indi&ed,  for  having  fpoken  thefe 
words  of  Mr.  Alar  tin  a  juftice  of  peace:  /  did  not 
care  if  all  the  Martins  had  been,  hanged  five  years  ago*  And  the 
juftice  u  now  turned  out  of  the  .ommijjton.  And  upon  motion 
this  indidment  was  qualhed,  for  an  indictment  does  not  lie 
for  tbcfe  words,  but  Mr.  Martin  {hould  have  rccourfe  to 
his  adlion. 

Draper  verf.  Glaflbp. 

pER  Holt  chief  juftice,  if  the  defendant  pleads  non  of  limitations  may 
fumPfiU  he  cannot  give  in  evidence  the  ftatute  of  limi-  be  given  in  eri- 
tations,  becaufe  the  ajfumpjtt  goes  to  the  pr* /#r-tenfe ;  but  *™*  UJ*°  ■* 
upon  nil  debet  pleaded  the  ftatute  is  good  evidence,  becaufe , ^^  4?g.a^ 
the  ifluc  is  joined  per  verba  de  prafenti^  and  without  doubt  vide  Bl.  70a. 
nil  debet  by  virtue  of  the  ftatute;  and  it  is  no  debt  at  this  Burr.  2630. 
tune,  though  it  was  a  debt.  £99-  ^°^ 

421.  Cowp.  548.    But  not  on  non  ajTumpfit.    R.  kc.  Silk.  278." 

The  prefident  and  college  of  phyficians  verf. 
Talbois. 

A  corporation 

TH  E  plaintiffs  brought  an  a£Uon  again  ft  the  defendant  may  fee  fay  their 
tarn  quam%  for  [a]  pradtifmg  without  licenfe,  l&c.  And  n.ame  °f  «**- 
ferjeant  Darnall  took  exception,  that  the  a£tion  was  mif-  ft^diM  w1^! 
conceived,  for  it  (hould  have  been  fued  fingly  in  the  name  of  prcii power  giv- 
the  preGdent  according  to  Cro.  Jac.  12 1,   159.     Cro.  Car.  en  them  to  fee 
1 86.    But  per  cnn<im>  the  precedents  have  been  the  one^^^*-   *• 
way  and  the  other ;  and  this  fcems  to  be  the  better  method,  JJJ  J^p^* 
for  being  a  corporation,  it  is  natural  fpr  them  to  fue  by  their  47s. 
name  of  creation. 

(a)  Vide  14  &  15  H.  8.  c.  5.  f.  1. 13. 

Bracy 's  Gafe. 
T>RACT  was  examined  before  commiffioners  of  bankrupts  JS^JpdJEfc 
*~*  for  having  taken  certain  goods  of  A.-  who  was  a  bank-Nttnre.*HLacC. 
nipt,  and  Bracy  made  depositions.    Afterwards  the  com  mif-  poft.  705. 9*7. 
fioners  of  bankrupts  affigned  thefe  goods  to  the  creditors  of  Str* 6*6:  71*- 
d.  who  brought  an  adion  againft  Bracy.    And  now  Bray  JS5^^ 
moved  in  B.  R.  that  he  might  have  a  copy  of  the  depqfi-  t90^m  d.  •a'! 
lions  in  order  to  defend  himfelf,  upon  allegation  that  they  Bl.  44. 45.  scr. 
were  in  nature  of  a  public  memorial,  and  that  by  ignorance  *?*•   1*H*" 
and  farpnfe  he  had  fubfrcibed  many  things  to  hU  prejudice.  SSS&St 

bankrupts  are  of 
a  prftate  natnr:,  and  the  ctmrt  will  cot  order  the  party  who  made  them  a  copy. 

But 


15+  Mil.  Term  8  &  9  Will.  3. 

But  the  motion  was  denied ;  for  per  curiam  thefe  dcpofitions 
are  not  of  a  public  nature,  but  taken  by  the  commiflioners 
to  defend  themfelves ;  and  therefore  they  could  not  order  a 
copy  of  them. 

John  Arthur's  cafe. 

S.  C.  Salk.  495.    Holt  518. 

fc£rca^tbc^°^^-'r^ttr  was  out,awcd  for  burglary,  and  now  he 
rererfcdwUhout  J  brought  error  to  reverfc  it.  But  per  Holt  chief  jultice, 
a  fci.  &.  a-  he  muft  lue  a  fcire  facias  againft  all  the  lords  mediate  and 
gaioft  the  lords  immediate  j  or  the  more  expeditious  way  is,  that  he  may 
m^*teasLa?c ^fu88cft  uP°n  the  record,  that  he  has  no  lands,  and  if  the 
Comb!C37*-aD.attorncy  general  confefles  this,  he  has  no  need  to  fue  a  fcire 
ace  Bro.  fci.  iifacias. 
pL  68.  Bro.  Ut- 

jagary.  pi.  10.  Vide  4  Mod.  366.  10  Mod.  188.  Unlefi  the  attorney  general  will  confefta  fug- 
geftion  that  the  outlaw  hat  no  land*.   R.  ace.  1  2  Mod.  $45  •  626. 668.  Bro.  fci.  fa.  pL  194. 

Hoc  verf.  Na thorp. 

Wheretheorigt-  S.  C.  3  Salk.  154. 

nal  is  evidence  T^  Efolved  per  curiam^  that  the  immediate  copy  of  an  ori- 
SotracWu  *V  ginal  is%8°od  evidence  where  the  original  itfelf  is 
evidence.  P.  evidence.  Therefore  the  copy  of  a  (a)  church  regifter,  the 
Cur.  ace  Lynch  copies  of  (b)  town  books,  of  (c)  proceedings  in  courts  baron, 
v.  Clerk.  3  Salk.  0f  proceedings  in  the  ecclefialtical  and  admiralty  courts,  and 
107!  Semb.  ace.  *c  coW  °*  a  Probatc  of  a  will  which  concerns  perfonal 
poft.  746.10  Co.  goods,  is  good  evidence^  but  the  copy  of  a  probate  of  a 
oa.b.Cowp.17.  teftament,  as  to  the  real,  is  not  evidence,  becaufe  (d)  the 
Dough  57».      probate  itfelf  is  not  evidence  in  fuch  cafe. 

(a)  Per  Cur.  ace.  Dougl.  166.  D.  ace.  DougL  571.  n.      (b)  Semb.  ace.  Str.  116.  joy. 
ft)  D.  ace.  DougL  S7**  n«   (*)  R-  *«•  poft  774- 

The  courts  will  Tregany  verf.  Fletcher, 

take  notice  that  r\  RR  O  R  out  of  the  great  feflions  in  Wales.  "Replevin. 
aVwKT  H*  The  defendant  makes  conufance,  that  A.  B  feifed 
court.  of  JBlackacre,  &c.  in  fee,  devifed  them  to  C.  D.  in  tail,  and 

Arecoverywith-  C.  D.  fuffered  a  common  recovery,  apd  made  a  fubfequent 

tTw^fu1  dccd>  b7  which  hc  aPccd»  that  thc  rccovcry  of  Blackacre 
^gocTunta  inter  alia  (hould  be  to  the  ufe  of  J.  G.  for  Security  of  a 
reverfal.  Agr.  3  rent-charge,  and  that  it  (hould  be  lawful  to  him  to  diftrain 
Co.  a.  for  arrears  of  rent,  and  then  he  avers  that  the  rent  was 

vfcfoTare^Tet  arrcar>  an<*  f°T  f^c  arrcar8  he  makes  conufance  as  bailiff 
*y,  the  deed  of  to  J.  G.  The  plaintiff  demurs.  And  judgment  was  for 
declaration  the  avowant.  Upon  which  the  plaintiff  brought  error.  And 
?mi|dn£t  p***  Northey  took  exception,  that  in  pleading  the  common  reco* 

s5ir  676.    vcry %t  %s  ^^ that  thc  wrJt  °* entrv  m  thc  Pifi  *ffucd  out  °^ 

Comb.  403.  the  exchequer,  and  does  not  fay,  out  of  the  court  of  ex- 
Vide  9  Co.  xi.  chequer.  Sed  non  allocatur.  For  per  Holt  chief  juftice,  if 
wk  k  *  l^crc  was  no  °"g'na'>  ^e  rccovcrv  would  be  good  until  re- 
moved tolead  vcrfal  \  but  farther  thc  king's  bench  will  take  notice,  that  the 
the  ufci  cf  a  recovery,  a  parol  averment  that  the  recovery  wa§  (offered  to  other  area,  is  inad* 
msffible.  S.  C.  balk.  676.  R.  ace.  Cro.  Jac.  19.  per  Cur.  ace.  9  Co.  10,  b.  poft.  289.  And 
fuch  ufes  can  in  pleading  only  be  confeJTed  tod  avoided.    S.  C.  Salk.  676. 

e  -  chequer) 
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exchequer  in  Wales  is  a  court;   and  therefore  it  is  well  Bnt  fuch  *w 
cnough.     2.  Exc.   That   the   defendant   (hould   not   havejj^^ybc 
pleaded  the  deed  as  a  declaration  of  ufes,  but  as  9  Co.  ii-  b.Xiki £?£ &}>(*- 
Dowman's  cafe.     And  per  Holt  chief  juftice,  if  a  precedent  quent  deed  of 
deed  be  made,  whereby  it  is  agreed,  that  the  recovery,  which  declaration  s. 
is  to  be  fuffered,  (hall  oc  to  fuch  and  fuch  ufes,  and  a  rcco-  £• St^  <*76- 
ycrj  is  afterwards  fuffered  accordingly ;  one  cannot  aver  the  £ *I0  j,a^2" 
.recovery  to  be  to  other  ufes  than  thole  mentioned  in  the  deed,  390.    '    '  ^^ 
without  (hewing  a  new  agreement ;  but  if  the  ufes  vare  de-  And  facfa  ufcf 
dared  by  a  fubfequent  deed,  there  they  arife  by  the  recovery,  JJJ0^8' c 
and  there  may  be  a  parol  averment,  that  the  Recovery  wasjnanav* '    ^ 
toother  ufes  j  but  a  fubfequent  deed  is  very  ftrong  evidence. a  rent-charge. 
In  cafe  of  a  precedent  deed  he  mull  confefs  and  avoid,  but th*  defendant 
in  cafe  of  a  fubfequent  deed  a  mart  may  traverfe  the  ufes.  f^^g^ 
And  therefore  here  the  defendant  (hould  have  pleaded  qua  laads^mitof 
quiiem  ruuperatio  habit  a  fuit%  &c.  to  fuch  and  fuch  ufes.  which  the  rent 
2.  The  defendant  pleads  here  a  grant  of  a  rent-charge  out TO)  granted,  s. 
of  the  place  where,  lie.  inter  alia,  whereas  he  (hould  have  £*  sc^|jk"  *S£ 
fhewn  all  the  particular  lands;  for  the  plaintiff  may  come 6^°**'  I>°^ 
and  reply,  that  you  have  purchafed  part,  whcrcbv(^)  the 
intire  rent  is  extin£t.    This  method  of  pleading  is  ill.    Adr 
jmnatur. 

faj  Vide  Sav.  69.'  Noy  5.  Litt.  Sed.  ail.    Co.  Litt.  147.  b.  148*  a* 
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Sir  John  Powell 
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Wilmore  verf.  Clerk  and  Howard. 

The  recogni-      ,___ 

zance  of  bail  it  HH  H  E  plaintiff  had  obtained  judgment  in  an  a&ion 
forfeited  by  the  J^  againft  J.  S.  in  which  the  defendants  were  bail,  and 
inventus  otTthe  a^cr  non  $  lwvtf,'/wj  returned  upon  a  capias  ad  fatufaciendmm 
ca.  fa  R.  ace.  againft  J.  S.  the  plaintiff  Wilmore  fued  a  fcire  facias  againft 
Cro.  Jac.  165.  the  defendants  as  bail,  but  before  the  return  of  the  writ 
StM7dl7  *b  r7  Jm  *"  funrcndercd  himfelf  in  difcharge  of  his  bail.  Upon 
M.  *4  &' «.'  *w^ich  it  was  moved  by  ferjeant  Monition  on  behalf  of 
Agr.aWiif.67.the  defendants,  that  all  proceedings  upon  the  fcire  facias 
D.accpoft.  721.  might  be  (laid.  To  which  it  was  obje&ed,  that  this  matter 
Smade  befo"  ou8*lt  t0  ^  pleaded,  and  was  not  proper  for  a  motion,  cf- 
thecourfrif€sonPcc*ally  ^nce  the  defendants  had  accepted  of  the  plaintiff's 
the  return  day  of  declaration,  as  in  this  cafe  they  had  done.  Zed  ncn  allocatur. 
the  laft  fci.  fa.  J? or  per  Curiam,  the  condition  of  the  recognizance  is,  that 
ftayA«rowBd-if  thc  defcndant  •**  coiidemned  in  the  a&ion,  he  (hall  pay 
ing§  againft  the  the  condemnation,  or  render  his  body  to  prifon.  The  quef- 
bail.  (a)  tion  then  will  be,  at  what  time  this  render  ought  to  be. 
VidcBurr.1360.  And  the  law  fays,  it  ought  to  be,  when  the  plaintiff  in  the 
^e 3  ^Ij^' original  aQionhas  fignified,  that  he  will  fue  execution  againft 
423.  poft.  720.  the  body  (for  he  may  fue  execution  againft  the  goods  and 
Tho*  they  may  lands  by  elegit  or  fieri  facias  if  he  pleafes)  which  he  does 
have  accepted  a  ^  ty  fujng  0f  tne  fapiaj  ad  fatisfaciendnm.  So  that  if  a 
But  foch0renderrcnclcr  ^  mac*e  upon  the  return  of  the  capias  ad fatisfaciendum* 
cannot  be  plead-  cepi  corpus,  the  bail  may  plead  this  in  a  fcire  facias  upon  the 
ed.  R.  ace.  Cro.  recognizance,  or  in  debt  upon  the  recognizance  5  for  the  bail 
J*^l6^'a?cmay  plead  (c)  all  the  fame  picas  in  debt  upon  the  recogni- 
*°  '  '  '  zance,  that  they  may  plead  in  fcire  facias  upon  the  recogni- 
zance.   But  if  non  ejl  inventus  be  returned  upon  the  capias  ad 

fa)  ftus  is  the  modern  practice  too,  except  in  proceedings  by  original  (Imp.  Pr.C.  B.  ad.  Kd. 
413.  Imp  Pr.  B.  R.  3d  Ed.  350.)  for  there  on  a  render  before  the  court'rifes  on  the  quarto  dio 
poll,  of  the  return  day  of  the  laft  fci.  fa.  the  court  will  (lay  the  proceedings  againft  the  bu.ii 
Imp.  ubi  fupra.  Burr,  a  1 34.  Sec  alfo  Hanfley  v. -Page,  Barnes  4to.  £d.  75.  I  Wilf.  269.  270. 
Mafon  v.  Bruce,  Barnes,  410.  Ed.  66.         (b)  Vide  Burr.  1360.        (c)  D.  ace.  ante  81. 

fatisfac'und'titn^ 


Hil.  Term  8  &  9  Will.  3.  157 

faitfacitndufrty  the  condition  of  the  recognizance  is  broken 
and  a  render  can  never  after  be  pleaded.     Nor  would  the 
court  heretofore   accept  fuch   a  render.     Cro.  Eliz.  738. 
Altfcn  v.  Byjion.     But  a  great  mifchief  accrued  from  this 
pra&ice ;  for  then  they  fued  a  capias  ad fatisfaciendum  return- 
able the  next  day,  fo  that  the  bail  had  no  time  to  bring  in 
the  body.    To  prevent  which  mifchief  the  judges  indulged 
the  bail  fo  far  as  to  permit  them  to  render  the  body  upon  the 
return  of  the  firft  fcire  facias,  if  the  capias  ad fatis faciendum 
vas  returnable  de  die  in  diem.     Cro.  Eliz.  618.  pi.  4.     But 
if  the  capias  ad  fatis  faciendum  was  returnable  at  the  next  fun*, 
mons,  then  the  bail  was  held  ftridly  to  render  the  principal 
upon  the  return  of  the  capias  ad  fatijfaciendum,  and  not  after. 
Cro.  Eliz.  738.    But  when  Popham  was  made  chief  juftice,   • 
he  extended  this  favour  fo  far,  as  to  admit  a  render  any 
time  before  the  return  of  the  fecond  fcire  facias,  or  upon 
Ac  Ttmmfedente  curia.    But  this  was  difallowed.     3  Bulft. 
182,  Moor  850,  the  Spani/b  ambaflador  v.  Gtfford.     But 
the  pradice  of  the  King's  Bench  bath  continued,  and  is  now 
ufed  as  Popham  had  eftabliflied  it;  fo  that  they  always  ad- 
mit a  render  upon  the  return  of  the  fecond  fcire  facias,  fe- 
bntt  curia,  or  any  time  before.    So  if  fcire  feci  be  returned 
upon  the  firft  fcire  facias ;  then  the  render  muft  be  upon  that 
return.    But  all  the  admittances  of  thefe  renders  are  ex  gra-> 
tiacurU,  and  not  ex  merito  jufliti*\  for  the  condition  of  the 
recognifance  is  broken  by  the  non-render  upon  the  return  of 
the  capias  ad  fatisfaciendum.    And  therefore  thefe  renders  can 
never  be  pleaded,  but  the  party  muft  be  relieved  by  motion ; 
it  is  faid,  Litt.  Rep.  194.  that  r>y  the  courfe  of  the  common 
pleas  a  render  may  be  made  after  the  return  of  they&Y* 
faias,  but  the  court  now  doubted  of  thnt,  and  Cook  chief 
prothonotary  faid,  that  the  pradice  was  always  contrary.' 
But  Powell  juftice  faid  he  remembered,  that  Mr.  juftice  Twif 
&n  cited  a  cafe  in  the  king's  bench,  where  the  render  was 
made  upon  the  day  of  the  return  of  the  fecond  fcire  facias, 
but  it  was  at  a  judge's  chamber  after  the  court  was  up,  and 
jW  render  was  difallowed.    But  Treby  chief  juftice  faid,  that 
it  famed  to  be  a  good  render.     And  Ccot  chief  prothono- 
tary certified  to  the  court,  that  fuch  renders  had  been  fre- 
quently allowed.     And  a  f  ulc  was  made  to  (lay  proceedings  a.  pica  ^  pav. 
upon  the  fcire  facias.    Note;  It  was  rcfolved  this  term  uimeut  by  the" 
A  R-  in  a  cafe  between  Confers  and  Alan  and  Rawlins,  1 2  p«*««^pai»  tyh* 
Mat.  112.  where  the  bail  pleaded  in  fcire  facias  upon  ^ci^^^^J** 
recognisance,  payment  by  the  principal  before  the  return^  £/  Jf  ^ad. 
of  the  fecond  fcire  facias  againft  the  bail,  that  the  plea  was 
tad,  for  in  ftri&nefs  of  law  the  recognizance  was  forfeited 
by  the  fuing  out  of  the  firft  fcire  facias  againft  the  bail. 


Owen 
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Owen  verf.  Saunders. 

The  death  of  A  S  S I S  E  de  liber o  tenemento  in  Kent.  The  plaintiff  made 
SllArtM  t\  P^int'for  the  office  of  clerk  of  the  peace,  whereof  he 
vacate theclerk- was  fcifed,  until  the  defendant  difleifed  him.  The  defendant 
fhipofthcpcacc.  pleads  in  perfon,  that  the  plaintiff  was  never  feifed  of  an 
Scc4Mod.  167-cftate  whereof  he  could  be  difleifed,  and  if  he  was,  then 
2l!J5b'  a°&  Ju  nul  tort  nul  tiff*'/"'-  Tnc  recognitors  of  the  aflife  find  a  fpc- 
rtj'rsiiow  cial  verdia-,  they  find  the  ftatute  1  WilLli  Mar.fif  t. 
426.506.  516.  cap.  ai./.  5.  which  ena&s,  that  the  cujlos  rotulorum  of  the 
A  bare  power  county  (hall  nominate  and  appoint  a  fit  perfon  to  be  clerk 
tLvb^SuA  of  thc  ?**cc  1uandiu  fi  benegeferit,  who  by  himfelf  or  his 
by  parol.  fufficicnt  deputy  fhould  execute  thc  faid  office,  which  aft 

Ifacaftoarotn- appoints  an  oath  to  be  taken  by  him  before  he  enter  upon 
brum  has  only  uj8  0ffiCCf  that  he  hath  not  given,  bfc.  any  thing  for  the  faid 

j££ST*e  officc»  tbc7  find  lhat  thc  Carl  otmncbelfea  was  c uflos  rotu. 
derk  of  thc  lor  urn  of  trie  county  of  Kent  rn  1689,  l  Will  to*  Mar.  and 
peace.  that  he  then  by  writing  under  his  hand  and  feal  nominated 

A**&Bf*mto™&  aPPointcd  tnc  plaintiff  0«w/  to  be  clerk  of  thc  peace 
J^n°c  ^^^  durante  bene  placito\  that  this  was  brought  into  the  feffions 
der  a  power  of  of  the  jufticcs  of  peace,  and  that  upon  the  reading  thereof 
nominating  a  difpute  arofe  concerning  thc  validity  of  it,  and  upon  which 
^benc^fe  tncearl  of  Winchelfea  at  the  next  general  feffions  held  25  June, 
gefferitHf^oid.  ifyot  came  into  the  court,  and  without  any  reference  to  the 
A  nomination  to  writing  faid  in  the  hearing  of  all  prefent,  I  do  nominate  and 
thecierkflup  of  appoint  the  faid  Philip  Owen  {viz.  the  plaintiff)  to  be  clerk 

thef/wdV'  I  °*  tnc  P62**  accor<tf n£  to  tnc  a^  °f  parliament,  that  Mr. 

nominate  and   Owen  was  admitted,  and  took  the  oath  according  to  the  aft, 

appoint  1.  s.  to  and  executed  the  faid  office  until  September  following ;  that 

Be  clerk  of  the  the  lord  Winchelfea  died,  and  the  lord  Sidney  (now  earl  of 

lo^nVTcTrf  *  ^mney)  ***  madc«  cuflos  rotulorum  of  the  county  of  Kent ; 

parliament,"  is  and  that  he  nominated  and  appointed  the  defendant  Saunders  n 

good.  to  be  clerk  of  the  peace  by  deed,  quamdiufe  bene  gefferit  5  that 

he  was  Qualified,  and  was  admitted ;  that  the  defendant  dif~ 

,  turbed  tnc  plaintiff  Owen  in  the  execution  of  the  faid  office, 

&c.    Tins  cafe  was  feveral  times  argued  at  the  bar  by  fer- 

ieant  Darnall  and  ferjeant  Birch,  SsV.  for  the  plaintiff,  and 

oy  Gduld  and  Wright  King's  ferjeants  for  the  defendant ;  and 

now  this  term  it  was  folemnly  argued  on  the  bench.     And 

Powell  juftice  for  the  defendant  faid,  that  he  would  confider 

four  things. 

1 .  The  nature  of  this  office. 

a.  If  an  office  be  grantable  by  parol. 

3.  If  this  grant  durante  bene  placiio  be  good.     And, 


4.  if 
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4.  If  the  nomination  of  Owen  by  the  earl  olWincbetfea 
was  good  by  parol.  -y    ^ 

1.  And  as  to  the  firft  point  he  faid,  that  it  had  been  ob-  Thccd^°^hc  zsy 
jefted,  that  this  clerk  of  the  peace  was  originally  but  a  deputy  J^y,  ^Staid  "* 
to  the  cuftos  rotu'orum,  and  therefore  not  properly  an  officer,  officer  from  the 

But  he  was  of  opinion,  that  he  is,  and  was  originally  an  of-  cttfto*  ">tulo- 

ficer,  and  not  merely  a  deputy  to  the  cuftos  rotuhrum.     The  JJJJJj   ™*  x* 

(Unite  12  Ric.  2.  cap.  io.  appoints  wages  for  him,  and  there  €onL  Holt  188. 

he  is  called  the  clerk  of  the  juftices  of  peace;  and  he  is  in 

nature  of  an  attorney  general  to  the  king.    In  2  Hen.  7.  2. 

te  is  called  the  clerk  of  the  peace.     And  though  it  was  ob- 

je&ed,  that  the  Statute  of  x  Will.  &  Mar.  enafts,  that  the 

cuftos  rotuhrum  (hall  appoint  the  clerk  of  the  peace  with  power 

to  make  a  deputy ;  yet  that  (he  faid)  was  needlefs,  for  the 

clerk  of  the  peace  might  make  a  deputy  by  the  37  Hen.  8. 

caP-  *  /•  3-  rod  he  does  not  derive  (his  power  from  the  cuftos 

rotuhrum,  but  from  the  aft.    So  that  it  feemed  very  clear  to 

him  that  it  is  an  office.  A  fa^  .^  a 

2.  As  to  the  {Second  point  he  faid,  that  the  21  Hen.  7.  37.  court  cannot  be 
is  an  exprefs  authority,  that  an  office  cannot  be  granted  retained  for  life 
without  deed,  especially  if  it  be  an  office  for  life.  A  Reward  b*  P"^  *■*• 
of  a  court  for  life  is  not  retainable  without  deed,  but  a  ftew-a?b^Cro?Tac!* 
ard  may  be  retained  for  years  by  parol;  but  fuch  a  one  is  526.  Co.  Liu! 
not  properly  a  fteward*  for  he  cannot  take  furrenders  out  of  6i.b.Co.Oomp2. 
court,  but  nc  may  hold  a  court,  or  take  furrenders  in  court. Co?' f#  4S*  **■ 

I  Leon.  227.    Godb.  142.    Dier  248.  «•  pi.  79.  SL^te^ 

for  yean.  But 
fata  fteward  cannot  take  furrendert  out  of  court.  R.  eont.  Cro.  Jac.  526.  Scmb,  cont.  4  Co.  30. 
a.  D.  coot.  4  Co.  $0.  b.  Co.  Compl.  Cop.  f.  45.  Ed.  1 764.  p.  104.  &  Co.Litt.  jo.  a.  13  Ed. 
n.  6.  fee  aho  poft.  66a  Co.  Litt.  58.  a.  13  Ed.  n.  j.  ante  76.  Com.  84. 

Obje&ion.  The  King  by  parol  nominated  W/efl  to  be  clerk 
of  the  crown.     2  Anderf.  1 19.  Dyer  150.  b.pLi. 

Anfwer.   The  queftion  there  was,  whether  the  perfon  was 
capable,  and  not  whether  the  King  could  grant  without  deed. 
And  it  is  probable,  that  the  party  obtained  letters  patent  af- 
terwards.    But  if  the  cafe  there  be  looked  upon  as  an  autho- 
rity, that  the  King  can  grant  an  office  for  life  by  parol,  it  is 
an  extraordinary  cafe;  tor  that  the  King  cannot  grant  an  of- 
fice without  deed  is  very  manifeft.     And  the  admiilion  there  Admiffion  of  an 
cannot  m.ike  the  party  an  officer,  for  that  is  only  to  admit  officfr  conveyf 
him  to  the  cxercife  of  it;  fo  that  it  muft  be  fuppofed,  that^T^  b0u^er 
he  had  iettets  patent,  or  otherwife  the  cafe  there  cannot  be  of  excrcifing  it. 
law. 

3.  As  to  the  third  point  he  faid,  that  after  the  ftatutc  of 
37  Hen.  8.  the  cuftos  rotuhrum  might  grant  the  clerkflup  of 
the  peace  durante  bene  platito,  but  fince  the  new  aft  \.W.$S 
Mar.  it  muft  be  for  lire.  For  though  there  are  no  negative 
words  in  this  laft  aft,  yet  becaufc  a  grant  quamdiufe  bene  gefi> 

ferit 
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ferit  (which  this  new  a£fc  appoints)  is  contrary  to  a  grant  du* 

rantt  bene  placito  (which  was  allowed  by  the  former  zO)  this 
A  ftatute  tho'  ^attcr  a^  *8  a  ^pcal  °f  e^c  former.  For  where  two  ads  arc 
it  contain*  no  affirmative,  though'  there  be  no  negative  words,  yet  the  lat- 
ncgative  words,  ter,  being  contrary  to  the  former,  amounts  to  a  repeal  or  the 
repeals  all  for-  former.  And  this  point  was  refolved  in  the  king's  bench 
Xfk  U*  Pafcb  7  Will.  3.  Cowb.  317.  4  Mod.  m.Holt,  190,  after 
inconGfent.  feveral  arguments.  For  the  plaintiff  Qiutn  obtained  a  man- 
D.  ace.  11  Co.  damns  direfted  to  the  juftices  of  peace  of  Kent,  to  reftore  him 
63* a-  ?Wijf  to  ^  °®cc  °f  °lerk  °*  c^e  peace ;  upon  which  they  return* 
ilnft.  m  •*  th*  appointment  of  the  plaintiff  by  the  earl  of  lvinchelfea% 
Co.iJtt.  115.1.  durante  bene  placito^  bV.  and  the  court  of  king's  bench  refolved, 
13th  Ed.  n.  $.  that  no  peremptory  mandamus  could  be  awarded ;  for  the  earl 
Str.  no*.  0f  jfTtnchelfea  had  but  a  bare  authority  by  the  a&,  to  appoint 
oug '  *79'      the  clerk  of  the  peace  quamdiufe  bene  gejerit,  and  therefore 

not  having  purfued  his  authority,  his  appointment  is  void  and 

not  warranted  by  the  a&. 

Objeflton.  But  he  faid,  that  it  might  be  afltcd,  why,  if 
Own  has  been  admitted  according  to  this  grant  durante  bint 
placito^  he  fhould  not  be  in  for  life,  and  the  words  durante  hem 
placito  rejected  ?  As  in  r  o  Co.  34 .  a .  it  is  held,  that  the'appoint- 
ment  of  matter  of  an  hofpital  during  the  will  and  pleafure  of 
the  appointer,  where  he  otfght  to  be  appointed  for  life,  was 
good;  for  the  words  [will  arid  pleafure  J  (hall  be  reje&ed  as 
vpid  ;  and  when  he  is  nominated,  he  is  matter  by  force  of 
the  letters  patent.  And  why  not  in  this  cafe  ?  But  to  this 
he  anfwered,  that  there  was  a  difference  ber ween  the  mafter- 
(hip  of  an  hofpital  and  an  office.  The  firft  is  in  nature  of  an 
incumbency,  and  the  m  after  as  foon  as  he  is  appointed,  with 
his  brethren,  hath  the  whole  eftate  in  him,  and  may  main- 
tain a  writ  of  right.  1  Vent.  icr.  And  it  is  repugnant  to 
appoint  any  limitation,  for  by  the  grant  he  hath  the  whole 
eftate.  Dav.  45.  a.  b.  If  "the  King  grants,  and  limits  no 
eftate,  it  is  void;  but  in  the  cafe  ot  an  incumbency  fuch  a 
grant  in  the  King's  cafe  is  good,  becaufe  it  is  not  capable  of 
a  limitation,  nor  is  grantable  in  reverfion ;  but  an  office  is  ca- 
pable of  a  limitation,  and  the  grantee  has  no  more  eftate  in 
him,  than  it  pleafes  the  grantor  to  limit.  And  fo  there  is  a 
difference.   '  * 

4.  As  to  tlje  fourth  point  he  held,  that  this  nomination  by 

parol  was  not  good,  for  he  fa  id,  that  it  is  a  rule  in  law,  that 

incorporeal  eftates  will  not  pafs  without  a  deed.    Ufes  at 

common  law  might  be  created  by'parol,  becaufe  the  law  took 

no  notice  of  them,  but  fince  the  (a)  ftatute  no  ufe  will  arife 

h?  UfC  Cdhn<>t  ty  parol.  Pop.  47.    In  fome  cafes  offices  are  grantable  with- 

roiTsec  acZPa"  °ttt  <*ec<*»  as  where  in  corporations  the  officers  are  ele&ed, 

aCu-.i.  &$.  becaufe  the  election  is  notorious  enough;  but  where  the 

£  7-  (a)  %■}  H.  8.  c.  10. 

mayor 
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mayor  of  a  town,  or  a  particular  perfon,  has  power  to  no 
minare  an  officer,  it  ought  to  be  by  deed. 

Objection.  That  in-  this  cafe  the  cujlos  rotuhrum  had  but  a 
power,  and  this  might  be  executed  at  common  law  by  parol % 
as  where  an  executor  had  had  lands  devifed  to  him  to  fell,      # 
he  might  fell  by  parol.      19  Hen.  6.  23.      Co.  Lit.  113.  /ar. 

Anfwer.  The  executor  might  fell  in  that  cafe  by  parol9 
becaufe  the  grantee  was  in  by  the  will,  and  had  no  need  to 
make  a  title  by  the  executor,  but  might  plead  that  he  was  in 
by  the  will,  and  give  the  pow.r  in  evidence.  But  in  this 
cafe  no  man  can  make  a  title  by  the  a£l  of  parliament,  but 
rouft  ftiew  in  pleading  that  the  cujlos  rotuLrum  appointed  him. 
But  a  power  cannot  be  always  executed  by  pnrol,  for  the  king 
hasnoouke  in  him,  but  a  power  to  grant  and  nominate, 
jet  this  mud  be  by  deed)  and  why  not  in  the  cafe  of  the 
cujlos  rotufarum  ? 

Objection.     A  presentation   may  be  by  parol.    Co.  Lit.  a  prefent^Hoa  1 

120.  a.  Cro.  Jac.  248.       "  to  a  Jiving  h^fl 

parol  it  good.  D. 

Anfwcr.     That  is  but  a  bare  nomination,  and  the  bifhop*^  ButTdo- 
for  good  caufe  may  refufe.     But  in  the  cafe  of  of  donative  it  nation  mutt  be 
muft  be  by  deed.     The  fame  law  in  the  cafe  of  the  maftcr-ty  ****-  vide 
(hip  of  an  hofpital.     And  the  reafon  is,  becaufe  it  carries  a*^Cwn«  *> 
freehold  incident  to  it.     Now  the  grantee  of  this  office  hath 
a  freehold,  and  fo  it  was  adjudged  Pafch.  or  Tritu  3  IFilly 
&  Mar.  Harcourt  v.  Fox  (4  Mod.  167.  Comb.  209.   12  Afods 
42.  Holt.   189.  and  very  much  at  Jorge,  1  Show.  426'  506. 
516.)  where  the  cafe  was  thus;  jhe  earl  of  Clare  being  cujlos. 
rctulorum  of  the  county  of  Middlefex,  appointed  Harcourt  to 
be  clerk  of  the  peace  for  that  county  quamdiu  Je  bene  gtjferit, 
and  afterwards  the  earl  of  Clare  was  removed,  and  the  earl 
of  Bedford  made  cujhs  rotulorum%  who  nominated  Fox ;  and  ic 
was  adjudged  in  the  king's  bench,    that  Fox  was  not  well 
nominated,  becaufe  Harcourt  being  nominated  to  hold  this 
office  quamdiu  Je  bene  gejjerity  his  office  did  not  determine  by 
the  removal  of  the  cujlos  rotuJorum,  as  it  would  have  done 
before  the  (latute  of  1  Will  &  Mar.  and  this  cafe  was  af- 
firmed in*  the  houfe  of  lords.  Sbo.  P.  C.  158.     In  auditor 
CurlSs  cafe,  1 1  Co.  4.  a.  the  words  of  the  a£l  were,  that 
the  king  (hould  name,  fafr.  and  jrefolved,  (a)  thaf  it  muft  («)  Vide  Fits* 
be  under  the  great  feal  of  England.    And  it  is  all  one  with  9°-  »9* 
the  word  grant.     And  though  it  has  been  objected,  that  this 
was,  becaufe  the  king  is  tied  to  circumftances  by  reafon  of 
the  dignity  of  his  perfon.     Anfw.  That  was    not  confiderted  The  kin?:  may 
at  all  in  the  cafe.    If  A.  devifes  Dale  to  fuch  perfon  as  the  ^P™1  ^"JJ 
king  (hall  name,  here  the  king  may  nominate  by  parol;  fo  nomination^rt 
the  king  may  prcfent  to  a  church  by  parol,  becaufe  the  pre-  Tent  to  a  church, 
fcntee  u  in  by  inflitution  and  induction.    Share  imp.  60  B«acc.Co.Litt. 

.    Jac.  %4$.  I  Brownl.  162.    Moor.  874.  or  appoint  bit  mini*!  au^cWncs. 

Vol.  I.  -  M  .     •    .- .    So :; .    .."„.'... 
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Bat  he  cum*  So  the  king  may  retain  a  chaplain  by  parol.  Cro.  El.  424. 
faf*  hi  ^fcifb?  Moor.  193.  But  where  there  is  an  intereft  derived  from  him 
h?deedLD.Bc.\  lt  cannot  be  by  parol.  And  the  king  has  the  fame  power  in 
1>.  and  Stud,    taking  as  giving.     7  Co.  12.  a. 

))ial.  1.  c.  8.  1 

Com.  346.  g^  ;f  jjjc^  js  a  oare  power  in  any  one,  this  may  fome- 
tjmes  be  executed  without  deed ;  as  where  the  chief  juftice 
of  the  common  pleas  appoints  an  officer,  if  a  memorandum  be 
made  of  it,  it  will  fuffice.  But  that  is  not  like  oar  principal 
cafe.  Befides  that  the  inconvenience  will  be  great,  if  a  free- 
hold be  fuffercd  to  pafsby^ro/;  for  then  a  nomination  at 
dinner,  or  at  drinking,  wiH  be  fufficient  to  transfer  a  free- 
hold, which  will  be  inconftftent  with  the  rules  of  law,  which 
require  greater  folemnity  in  palling  fuch  eftates,  to  the  end 
that  the  fad  may  be  notorious ;  which  defign  of  the  law,  if 
this  be  permitted,  will  be  totally  fruftrated :  for  which  reafons 
he  concluded,  that  judgment  ought  to  be  given  for  the  de- 
fendant. 

But  againft  this  it  was  argued  by  Treby  chief  juftice,  and 
NtviU  juftice,  for  the  plaintiff.  And  Treby  chief  juftice  faid, 
that  he  would  confider,  whether  the  grant  by  deed  was  good. 

1.  As  to  the  firft  he  faid>  that  he  would  fubmit  to  the  refo- 
lution  of  the  king's  bench  in  the  cafe  of  Rex  v.  Onoen  upon 
the  mandamus >  that  it  was  not  good  ;  though  it  feemed  to  him, 
that  10  Co.  34.  was  againft  that  refoltrtron;  for  here  the 
words  [during  pleafurel  will  be  void,  as  they  were  there ; 
and  the  diftinftion  which  his  brother  Powell  had  made,  would 
not  aid  it ;  for  in  this  cafe  that  nomination  by  the  enjlos  ro- ' 
tultrupt)  fince  the  ftatute  has  enaded  that,  it  (ball  be  quamdtu 

fe  bene  Z*$*rtt*  is  **  incapable  of  any  other  limitation,  as  the 
maftcrlhip  of  the  hofpital  was. 

2.  But  as  to  the  fecond  point  he  was  of  opinion,  that  judg- 
ment ought  fo  be  given  for  the  plaintiff,  becaufe  the  nomi- 
nation was  good  by  parol.  And  he  faid,  that  he  would  con- 
fider. 

L.  What  a  grant  is. 

2.  What  a  nomination  is. 

3.  This  office.    And, 

4.  Authorities  and  objections. 

The  proper  \.  As  to  the  firft,  he  (aid,  that  a  grant  is  a  gift  in  writing, 

modedcoaw^y^  which  an  incorporeal  freehold,  (3V.  ought  to  be  conveyed, 

^SSSS^bf  u  rent$  **'•  lVtfts  fymboleogr.  lib.  j.part  z.f.  290. 

*  gfaqtCorpucal  ky  livery.    D.  ace.  %  BL  Com.  317.  Co.  Lite.  9.  fc. 

And 
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And  corporeal  inheritances  were  paffed  by  livery  and  feoff* 
roent.  All  inheritances  according  to  the  genera]  rule  may 
pafs  by  one  of  thefe  means,  and  the  law  has  not  appointed  a 
third.  But  the  king  in  refpeft  of  bis  perfon  mult  grant  by 
letters  patent,  and  cannot  make  a  feoffment  by  parol. 

2.  As  to  the  fecond,  nomination  is  a  declaration  by  words, 
whether  the  words  be  in  writing  or  fpoken.  If  A.  grants  a 
leafe  to  B.  for  fo  many  years  as  J.  S.  (hall  name,  J.  S. 
may  nominate  by  parol.  Cuftom  that  the  lord  ,-admiral  may 
nominate  and  appoint  by  parol  a  regifter  of  the  admiralty 
court,  is  good  by  the  opinion  of  the  court.  Dyer  152.  i.pl. 
9-153.  a.  pi  10.  Ufe.  Bendl.  50.//.  89.  If  a  nomination  by 
parol  is  good  by  cuftom,  a  mu/to  fortiori  it  is  good  in  cafe  of 
an  a&  of  parliament.  Then  it  is  here,  as  much  as  if  the 
ad  had  faid,  that  the  nominee  of  the  cuflos  rotulorutn  ihould 
hare  the  office  during  his  life ;  fo  that  after  the  cuflos  rotuhrum 
has  nominated,  the  nominee  is  in  by  the  act. 

3.  The  original  of  this  office  of  cuflos  rotulorutn  is  not  very  „ 
clear;  but  in  probability  the  truft  ofjhe  confervation  of  the 

roils  was  committed  to  one  of  the  juftices  of  the  peace,  and 
then  he  was  called  cuflos  rotulorutn  \  and  probably  by  the  con* 
fent  of  his  brethren  he  nominated  the  clerk  of  the  peace* 
He  is  called  fo-13  Hen.  4.  10.  pi.  33.  And  in  Dier  175. 
h.pl.  26.  it  is  faid,  that  it  feems  in  reafon,  that  the  juftices  \ 

were  before  clerks.  12  Ric.  %.  cop.  10.  calls  him  cJerk  of 
the  juftices,  and  appoints  him  wages.  2  Hen.  7.  1.  firft 
makes  mention  of  the  cuflos  rotulorutn ;  then  comes  the  1 1 
Hen.  j. cap.  15.  and  appoints  two  juftices  of  she  peace  so 
controul  the  ettreat  of  the  ftiefifts,  who  ought  to  be  named 
by  the  cuflos  rotulorutn. 

Before  the  y^Hen.  8.  cap.  1.  the  clerk  of  the  peace  was 
eonftitated  by  parol  only,  and  that  without  deed,  as  the  pie* 
amble  implies  by  the  ufe  of  the  words  [nominate  and  appoint]}. 
When  the  preamble  mentions  the  king,  it  makes  ufe  of  the 
word  [grant]  when  of  the  cuflos  rotulorutn,  it  makes  ufe  of  the  . 
words  [nominate  and  appoint ;]  which,  as  before  is  (hewn, 
is  by  parol.  The  cuflos  rotuhrum  might  nominate  the  clerk 
of  the  peace  for  a  lefs  time,  than  he  was  cuflos  rotulorutn,  but 
not  for  a  longer  time ;  and  the  cuflos  rotulorutn  himfelf  was 
but  at  the  win  of  the  king.  And  after  this  ftatute  of  37  Hen. 
6.  he  mirht  be  nominated  by  parol,  or  at  leaft  the  one  way 
or  the  other,  for  a&s  of  parliament  ought  to  be  taken  in  the 
vulgar  fenfe. 

The  ftatute  of  1  Will.  &  Mar.  mates  ufe  of  the  word* 
[nominate  and  appoint,]  which  ought  to  be  expounded  ac- 
cording to  the  expofition  of  the  common  law  j  fo  that  now 
M  2  Guce 
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fincc  the  new  ftatutc  nomination  by  parol  is  good,  for  the 
aft  had  no  defign  to  alter  the  constituting  of  this  officer,  in 
*  which  the  word  [grant]  is  omitted,  and  perhaps  de  indujlria. 
And  this  way  of  nomination  continued,  notwithftanding  that 
it  is  now  made  a  freehold. 

The  common  law  allows  nomination  by  pare/,  and  es- 
pecially of  under  officers.     Dyer  114.  b.  pi  63.    Faux  the 
blazer  was  difchargedby  parol ^  though  it  feemed  to  him,  that 
this  was  hard.     The  chief  juftice,  who  is  in  by  grant  of  the 
king,  by  cuftom  may  nominate  a  clerk,  feV.  who  may  have 
a  greater  cftate  than  the  grantor.     So  it  was  in  the  cafe  of 
A  ftatute  in  aid  thc  regifter  of  the  court  of  admiralty.   When  a  ftatutc  makes 
be*conariKd  as  u^c  °^  wor^8»  which  have  relation  to  a  cuftom,  they  ought  to 
the  cuftom  it-    be  interpreted  accordingly,  as  if  the  cuftom  came  in  quef- 
iclf,  if  it  came  tion,  it  lhouldbe  interpreted.    And  therefore  the  (a)  ftatute 
in  qucftion,       Qf  w^|js  infertcd  the  words  [in  writing]  for  otherwife  a  dc- 
poft.  aoi.  '       v*^e  Dy  Paro*  wou^  navc  paflcd  lands,  as  they  were  paifcbie 
by  fome  cuftoms  before.     So  in  this  cafe  trie  ftatute  ufes 
the  words  nominate,  feV.  and  therefore  it  ought  to  be  con- 
ftrued  as  the  common  law  would  conftruc  it,  which  is  by 
parol. 

Betides,  where  an  officer  can  conftitute  another  officer, 
who  is  to  continue  in  his  office  for  longer  time  than  he  who 
conftitutes  him  is  to  continue  in  his*,  this  muft  be  by  cuftom 
or  aft  of  parliament.  For  by  the  common  law  no  man  can 
grant  the  acceffary>  for  longer  time  than  he  hath  intereft  in 
the  principal.  1  Rcll.  Mr.  5 1 1.  /.  8.  13.  But  by  virtue  of 
a  cuftom  or  ftatute  he  may.  As  the  chief  juftice  of  the  com* 
mon  pleas  may  nominate  an  officer,  who  (hall  be  in  for  his 
life;  or  the  lord  of  the  manor  for  one  day  may  grant, 
and  the  grantee  by  the  cuftom  {hall  be  in  for  his  life.  There- 
fore in  this  prefent  cafe  the  clerk  of  the  peace  after  nomina- 
tion is  in  by  the  aft ;  and  without  donbt  an  aft  of  parliament 
is  not  inferior  to  a  cuftom  in  efficacy.  But  it  has  been  proved 
before,  that  freeholds  and  inheritances  will  pafs  by  cuftom 
without  deed  by  parol  \  as  where  lands  are  devifed  by  cuftom, 
there  is  no  livery  to  pafs  them,  nor  deed ;  for  though  there 
is  a  will,  yet  it  is  no  deed.  So  the  clerks  of  affile  are  not 
fa)  D.  ace.  a  (a)  officers  by  Wtflm*  2.  but  by  cuftom,  nor  can  they  be  in 
Inft.  4*5.  by  grant,  for  they  have  a  freehold,  while  the  juftices  have 
but  an  cftate  at  will. 

Objeftion.    That  in  that  cafe  the  juftices  grant  the  clerk- 
(hip  of  affife  by  deed. 

Atifwer.     A  writing  fcaled  and  delivered  mar  be  part  of 
a  cuftom,  and  yet  may  not  be  abfolutely  neceffary.    Raft. 
0$uare  impedit,  Procbein  avoidance  t .    If  a  cuftom  then  has  fo 
(*J  3»H.  8.  c.  z.  and  now  fee  %$  Car.  a.  c  3.  f.  $• 

much  . 
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much  power,  much  more  has  an  aft  of  parliament ;  and  I;  nee 
the  legiflators  have  omitted  the  word  grant -in  this  aft,  the 
court  ought  not  to  put  it  in. 

As  to  the  admiflion,  he  did  not  believe  that  neceffary,  be- 
caufe  the  aft  makes  no  mention  of  it ;  nor  is  the  entry  upon 
record  more  maternal,  than  as  it  amounts  to  an  evidence. 

As  to  Dyer  150.  2  Anderf.  119.  he  faid,  that  though  they 
were  authorities  for  him,  yet  Gnce  it  was  but  a  (ingle  cafe, 
he  did  not  rely  much  upon  it.  .  K 

Objeftion.  The  words  of  the  aft  in  auditor  Carle's  cafe 
were  nominate  *ud  appoint,  and  yet  the  king  executed  it  by  , 

grant.  , 

Anfwer.  Where  the  king,  his  heirs  or  fuccoflbrs  may  no- 
minate, this  raifes  an  inheritance  in  them,  and  they  may  well  v 
derive  an  eftate  of  an  inheritance  out  of  them ;  but  that  dotis 
not  hold  place  in  our  cafe,  and  therefore  the  cafes  differ. 

Objeftion.  It  is  not  policy  to  permit  freeholds  to  pais 
without  folemnity,  feV. 

Anfwer.     It  is  true,  that  Doflor  and  Student ,  fyrkins,  Lit- 
tleton and  Coke,  feem  to  fay  fo ;  but  yet  a  rent  may  be  afligned  An  aflignmeut 
for  dower  by  parol,  or  rent  for  owelty  of  partition.    Peri.  feci.  °,™cU  tf  7/ 
62.  U  LiL  34.  h.  169.  a.  Hob.  153.  Littlet.fea.  251,  2.      tVoTb/£a?oi7 

pood.  Sod  vide 
19  Car,  1,  c.  3.  f.  I.  &  Co.  Lift.  169.  a,  13th  Ed.  n.  4.     Vide  March.  7-VllS- 

Objection.  Non  conftat  to  what  aft  of  parliament  the 
earl  of  Wwcheljea  referred  bimfelf, 

Anrwer.  It  muft  be  intended  the  firft  of  Will.  &  Man 
for  that  aft  in  efreft,  as  to  this  purpofe,  repeals  the  aft  oi" 
Hen.  8.  (which  point  Powell  juftice  agreed.) 


\ 


And  for  thefe  reafbns,  by  the  opinion  of  thefe  two  judges 
againft  Powell  juftice,  judgment  was  given  for  the  plaintiff. 

Note,  that  Powell  fenior  juftice  was  ftrongly  of  this  opinion 
of  the  chief  juftice  upon  the  argument  of  the  cafe  at  the  bar  j 
but  be  died  before  this  refolution  was  given. 

Afterwards  error  was  brought  upon  this  judgment  in  B.  R.  -'saikT^of  5  ' 
where  the  cafe  was  argued  leveral  times.     And  afterwards  Mod.  368. 
Hdt  chief  juftice  pronounced  the  opinion  of  the  court,     i.  Carth.  426.  1% 
That  the  cvfios  rotulorum  may  appoint  the  clerk  of  the  peace  Mod* l** 
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by  parol.  For  when  the  aft  of  I  Will,  £s*  Mar.  fays  that  the 
eufos  rotulorum  fhall  appoint,  and  he  does  it  accordingly,  it 
is  but  the  execution  of  a  power,  and  not  properly  a  grant; 
for  every  grantor  (hould  have  an  intereft  to  grant,  bat  the 
ruflos  rotulorum  has  no  intereft,  at  moft  but  at  the  will  of  the 
king,  and  therefore  he  cannot  transfer  an  eftate  for  life.  Te- 
nant for  life  of  a  manor  or  park  makes  a  bailiff,  or  parker 
for  life •,  it  mud  be  by  6c^^9  becaufe  it  is  a  grant ;  but  it  is 
,  determined  by  the  death  of  the  tenant  for  life.  If  a  man 
makes  leafes  for  thrfee  lives,  there  mud  be  Kvery;  but  if  te- 
nant for  life  with  power  to  make  leafes  for  three  lives  makes 
1  a  leafe  accordingly*  livery  is  not  neceflary.   If  a  man  derifes, 

that  his  executors 4hall  fell  land,  Isfc.  fale  may  be  made  with- 
out livery.    The  fame  law  if  a  man  devMc  that  his  executors 
(hall  grant  a  rent,  they  may  do  it  without  deed.    Co.  Lttt. 
\y.     Many  corporations  have  power  to  make  a  town  clerk, 
-  and  they  create  him  by  election ;  and  the  town  clerks  have 
freeholds,  and  may  have  affife,  if  they  are  disturbed.    (Note, 
that  Mr.  Crifpe  faid  that  in  London  they  create  the  town  clerk 
under  the  common  feal,  but  per  Halt  it  is  not  neceflary.)  i. 
No  law  require!  no  nomination  to  be  by  deed.    And  Dyer 
t'50.  is  a  cafe  in  point,  that  [nominate]  does  not  import 
a  grant  by  deed  in  a  cuftoxn,  much  left  does  it  import  it  in  an 
aft  of  parliament.    But,  2*  All  the  court  was  of  opinion, 
that  this  was  not  a  good  appointment.     1.  Becaufe  it  does 
not  fay,  that  the  earl  of  Winchelfea  appointed  Mr.  Owen  to 
be  clerk  of  the  peace  of  the  county  of  Kent,  nor  in  troth  of 
any/  other  county.    Objeftion  &  Thefe  words  molt  be  ex- 
pounded according  to  the  circumftances.     Anfwcr:  That 
will  be  dangerous  to  the  plaintiff,  for  then  notwithftanding 
the  finding  of  the  jury  thefe  words  emft  refer  to  the  deed. 
2.  He  nominates  Owen  clerk,  according  to  the  aft  of  parlia- 
rnent.    The  aft  appoints  three  things  to  be  done.     1.  To 
appoint  the  officer.     2.  To  limit  the  eftate.    3.  To  (hew 
now  it  (hall  or  may  be  executed,  viz.  by  deputy.    Now  here 
the  cuflos  rotulorum  has  not  done  any  one  of  them,  and  there- 
fore this  being  a  bare  authority  not  purfued  is  void.     3.  It 
is  uncertain  what  aft  the  cuftot  rotulorum  intended,  for  there 
are  two  of  them,  that  of  Hen.  8.  and  that  of  Will,  fcf  Mar% 
4.  'The  verdift  is  contradiftory,  for  the  words  [do  nominate 
and  appoint  the  faid  Philip  Owen]  muft  refer  to  the  deed,  for 
no  Owen  is  mentioned  before  but  him.    And  therefore  for 
thefe  reafons  all  the  court  were  of  opinion,  that  this  judg- 
ment ought  to  be  revcrfedj   and  the  judgment  was  re- 
verfed  accordingly  Trin.  ra  Will.  3.  &'M.     And  after- 
•  wards  upon  (a)  err6r  brought  in  parliament  in  Hilary  vaca- 

tion 1699,  this  laft  judgment  was  reverted,  and  the  judgment 
of  the  common  pteas  affirmed  (or  the  benefit  of  Mr.  Uwn9 
who  died  within  three  or  four  days  after  this  judgment  was 
given  ro  parliament. 

(a)  See  the  ifllgiuncnt  till.  Eat.  s;S. 

Kempe 
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Kcmpc,  verf.  Crews.  lot  ha.  7  win. 

r    ?    •      <  >C.  B.  Roc* 

S.  C.  L«tw.  1577.  Pkidinga,  Lutw.  1573.  voL  3-  *3*  l684"    jpjr^l-*  &/ 

TRESPASS  far  his  ck>fc  broken,  called  Broadchfe  in  |»¥C  been  mate- 
Devon/hire,  and  for  taking  and  impounding  three  cows,  rial,  it  (hall  be. 
&V.    To  all,  befides  the  taking  and  impounding,  the  defen-  *"*#?*?**? 
dantplcadjnot  guilt?;  and  as  to  that,  he  fays,  that  he  was^;1^    y]£ 
pofiefied  for  a  long  term  of  years  of  the  place  where,  E$V.  &r.  973. 
that  he  demifed  to  Williams  for  part  of  the  term,  rendering  The  cattle  of  a 
rent;  and  for  rent  arrear  he  took  the  cattle  in  the  P^c^SedSr^ 
where,  &c.  as  a  diftrefs,  &c.    The  plaintiff  replies,  that modferart5iaafaL 
the  cattle  were  not  levant  and  couchant ;  upon  which  iflue  is  vice  the  inflaoc 
taken,  and  verdid  for  the  plaintiff.     And  Darnell  ferjeant  d»ey  eopieupon 
©OTed  for  a  repleader,  becaufe  this  was  an  immaterial  "ff^^t^^f^ 
For  if  the  cattle  were  upon  the  land,  though  they  came  by  trcf,,°jf  tnCy 
cfcape,fheyraavbe  diftrained  for  rent,  though  they  were  not  cametherconei* 
levant  and  coucbanU  Co.  Lit.  47.  b.  But  if  this  rule  is  laid  toothcr  b7 the  dc~ 
general,  yet  this  difference  will  reconcile  all  the  books;  i^J^rS! 
the  cattle  are  trefpaflcrs  upon  the  tenement,  the  lfffor  may  com.8Co.lit! 
diftratn  them  for  rem,  though  they  were  not  Uvpnt  and  47-b.  13th Ed.u. 
tmbant\  but  if  they  enter  into  the  land  by  tlie  tenant's  de-  3-  Scd  rge  » 
fcalt,  becaufe  the  fences  were  not  repaired,  there  they  muft  \ y";J  ^  £ 
btlevani  and  couckant>  before  they  are  liable  to  diftrefs  for  with hiacoa&ut, 
rent  41  Ed%v.  3.  26.  b.  22  Edw.  4,  49.  1  Roll.  Abr.  668.  D.  ace.  Cro. 
takes  notice  of  thefc  books  and  others,  and  feems  to  make  £liz-  5/°*  3  *Jr 

al«    j-a-    a-  Com.  8.  bee  alfo 

this  difUndion.  %  Vcnt  J0  3 

Lev.  aoo.  Pr.  c. 

Gould  king's  ferjeant  for  the  plaintiff:  The  iflue  is  not  Own.  7.  ay  em. 
immaterial.     For  though  Coke  lays  down  a  rule,  that  catt'e  JJJSu^'the 
which  come  upon  the  land  by  eicape  may  be  diftrained  for  \^ft  (lf  tChe 
rent,  yet  the  books  there  cited  do  not  warrant  this  opinion,  tenant,  not  until 
For  thie  difference  is  between  an  ancient  feignory  and  a  rent after  notice,  r. 
Je  novo.   All  the  books  that  Cole  cites  are  of  an  ancient  feig-  *\c'  Dgr£c7'  hm 
wry,  and  there  the  lord  may  diilrain  what  he  finds  upon  the  bi.  Com.^ciL 
land,  though  the  cattle  have  not  been  levant  and  couthant.lAtt. 47. b.  13 A 
And  it  is  reafbnable,  becaufe  the  lord  has  no  btlier  remedy  E^3-R^onr- 
but  dtftrefc,  far  he  cannot  have  an  aflife  until  the  tenant  makes  ^jjJJJJ!^  dj^ 
refcous,  isfc.    Befides,  that  ancient  fervices  were  fmall,  and  dant  juibfics 
for  this  reafon  the  mifebief  was  not  fo  great.     But  on  the  taking  the  cattle 
other  hand  it  would  be  very  mifchievous,  if  the  leflbr  might  «?■  &™£«r  a*  a 
diftrain  the  cattle  of  a  ftranger,  before  they  were  levant  and  if^SaS^ 
omebanu   For  if  a  man  referves  a  rent  greater  than  the  value  neniiy  that  they 
of  the  land,  it  would  be  unreafonahle  that  the  cattle  of  a  were  not  leva* 
ftranger  coming  in  by  efcape  Oiould  be  relponfible  for  it.  Be-  ^^j^1 
(ides,  that  in  this  £aft  the  leflbr  might  have  debt  againft  his  demurr/r,  buT 
kflce,  but  the  klord  eould  not  have  debt  againfl  his  tenant,  uaexecpuonati: 
And  this  difference  U  warranted  by  Dyr  317.  b.pl.  9.  Cro.  ***  vewtta. v 

&-  55°- 
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F**  55°f  ty  eVnlmtfley%  and  t  Leon,  7.  hy  Mdnvjood.  And 
Do*lor  and  Student  Dial.  1.  af^.  7.  £tf.  1721.  fol.  27.  ex- 
prefsly  con t radiO s  Co.  Lit.  47.  £•  And  Palm.  43.  Laty9/  cafe 
fays,  that  when  cattle  cfcape,  and  the  owner  retakes  them 
upon  frefh  purfuit,  there  are  not  diftraiuable  for  rent; 
oihrrwife  if  they  had  been  levant  and  couchant.  In  Hil.' 2.0 
&  21  Car.  2.  C.  B.  Rot.  1-770  Colwellv.  Milntsy  a  cafe  in 
point.  There  the  plaintiff  brought  trefpafs  for  the  taking  of 
his  horfe ;  the  defendant  ju (lifted  the  taking  of  it  for  a  diftrefs 
for  arrears  of  rent  incurred  upon  a  demife  by  the  defendant 
of  the  place  where,  tsV.  to  the  plaintiff;  the  plaintiff  replied, 
that  the  horfe  was  not  levant  and  couchant  \  iffue  thereupon, 
and  verdict  for  the  plaintiff;  and  Pajcb.  21  Car.  2.  ferjeant 
Seys  moved  in  arrcft  of  judgment,  that  this  was  an  immate* 
rial  iffue;  and  then  abfente  I  Hid  juftice,  the  court  fee med  to 
incline  to  that  opinion;  but  Trin.  2t  Car.  2.  fflld being 
prefent  in  court,  the  plaintiff  had  judgment  by  the  opinion  of 
the  whole  court.  ; 

But  admit  that  this  had  been  ill  upon  demurrer,  yet  fince 
here  the  defendant  has  taken  iffue  upon  the  replication,  and 
verdid  is  found  for  the  plaintiff,  the  defendant  has  flipped  his 
opportunity,  and  the  plaintiff  (hall  have  his  judgment.    And 
he  cited  IKoll.  Rep.  241,  Gwyn  verf.  Davenport,  and  Crom 
Jat.  44,  Franch  verf.  T ringer,  to  prove  that  a  collateral 
iffue  being  taken  and  found  tor  the  plaintiff,  though  the  iflue 
is  not  good,  yet  the  plaintiff  (hall  have  his  judgment,  becaufe 
the  defendant  (hould  have  avoided  the  ill  replication  by  plead- 
ing.    And  in  Michaelmas  term  laft  pad  Powell  juftice  was 
Tot  the  ferviccs  of  opinion,  that  in  cafe  of  an  ancient  feignory  the  lord  may 
of  an  ancknt    di drain  cattle  for  the  fervices,  which  came  in  by  efcape, 
fr igniory,  the    though  they  were  not  levant  and  couchant y  although  it  be  in 
^wr  ««lc  <tefaul*of  th«  fences,  which  the  tenant  of  the  land  ought  to 
he  can  find  on  maintain,  becaufe  the  lord  has  nothing  to  do  with  the  re* 
the  land.  D.  ace  pairing  o£  the  fences.     But  in  cafe  of  rent  referved  upon  a 
%  Saand.  190.    jcafe  for  y€ars  the.leffor  cannot  diftrain  fuch  cattle,  until  they 

^V^d     bc  levant  and  ***d™*>  for  if  the  leflbr  had  had  thc  ,a"d  *n 
Ed. p.* .u.  and   bis  own  hands,   he  ought  to  have  repaired  the  fences; 
fee  2 Rod.  ttep.  and  when  he  puts  in  a  leffee,  he  ought  by  covenant,  isV.  to 
124.  Scd  vide    ODligc  him  to  repair.     And  therefore  in  that  cafe  if  the  Jaw 
i^kSt*!'*!'  'wouJd  Mow  the  leffor  to  diftrairt  the  cattle  of  a  ftrangcr, 
which  come  in  by  efcape,  before  that  they  be  levant  and 
couchant >  it  would  be  in  effect  to  allow  a  man  to  take  advan- 
tage of  his  own  wrong.   Therefore  the  opinion  of  Coke  can* 
not  be  maintained  fo  generally,  no  book  warranting  it,  tin* 
)efs  10  Hen.  7.  21.3.   Therefore  it  muft  be  intended,  that  if 
%v  >  •    the  cattle  come  in  by  default  of  the  owner  of  the  cattle,  then 

*'»  '*  they  may  be  d  jftrained,  before  ihcybt  levant  and  couchant^ 
Hen.  7^1.  15  Hen.  7. 17.  but  if  in  default  of  the  tenant  of  the 
land,  there  they  cannot  be  diftrained  until  they  have  been  levant 
and  couchant j  that  is  to  fay,  for  rent  upon  leafes  for  years.   1  c, 

Hen* 
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v  '  » 

/far.7.  17.  And  in  fuch  cafe  the  leflbr  fhall  not  take  the  cattle, 
before  that  he  has  given  notice  to  the  owner  that  they  are  upon 
the  land  -liable  to  his  diftrefs.  And  if  the  diftrainer  chafe 
cattle  in  a  place  liable  to  his  diftrefs,  and  gives  notice  to  the 
owner  of  the  cattle,  and  he  does  not  come  to  take  them 
away,  they  are  now  become  di (trainable.  But  in  cafe  of  di- 
ftrefs by  the  ancient  feignory  aforefaid,  the  owner  may  pre- 
vent the  diftrefs  by  making  frefc  purfuit.  15  Hen.  7.  17. 
2  RdL  Rep.  124.  GiU  v.  Ganven.  But  in  this  cafe  nothing 
appears  of  any  default  in  the  fences ;  but  the  plaintiff  has  only 
replied  that  the  cattie  were  not  levant  and  couchant  \  but  he 
fhould  have  gone  on  and  fhewn  the  default  in  reparations  by 
the  tenant ;  and  then  if  the  verdift  bad  been  for  the  plaintiff, 
he  woold  have  had  his  judgment.  But  now  the  judication  of 
the  defendant  is  prima  facie  a  bar ;  to  defeat  which  the  plaintiff 
only  fays,  that  the  cattle  were  not  levant  and  couchant ;  which 
maybe  true,  and  yet  the  juftification  good ;  fornbtwithftanding 
any  thing  that  appears  in  the  cafe,  the  cattle  were  diftrain- 
able,  though  they  were  not  levant  and  couchant.  And  there- 
fore it  feemed  to  him,  that  the  iffue  was  immaterial.  But 
he  laid,  that  it  might  be  a  qoeftion,  whether  it  was  not  aided 
by  the  ftatutes  of  jeofails  r  for  if  it  has  but  the  femblance 
of  an  iffue,  it  (hall  be  aided  \  and  that  might  be  the  reafort 
of  the  judgment  in  Colwell and  M'dnes  cafe* 

But  per  Treby  chief  juftice,  where  the  cattle  efcape  acci- 
dentally, there  they  are  not  diftrainable,  until  they  have  been 
levant  and  couchant  \  but  if  they  efcape  by  default  of  their 
owner,  they  are  diftrainable  the  firft  minute.     But  in  this  .  . 

cafe  it  does  not  appear,  by  what  means  they  came  into  the 
plaintiff's  land.    Therefore  fince  the  defendant  has  taken 
iffue  upon  the  levancy  and  couchancy,  it  muft  be  intended 
after  verdict  agaiuft  him,  as  much  as  if  he  bad  faid  that  he 
will  admit  that  they  came  in  by  fuch  means,  whereby  the  le- 
vancy and  couchancy  fhould  be  material,  to  intitle  him  to 
the  diftrefs.    But  if  the  defendant  had  demurred  upon  the  re- 
plication, then  it  muft  have  been  taken  more  ftror.gly  again  ft 
the  plaintiff,  and  then  it  would  have  been  ill.     Or  other  wife 
the  defendant  might  have  rejoined,  that  the  cattle  came  in  by 
the  plaintiff's  default.    But  now  after  this  iffue  it  (hall  be  ta- 
ken more  ftrongly  againft  the  plaintiff.     And  (by  him)  if  a 
repleader  is  to  be  awarded,  the  replication  (hall  not  be  fet 
afide,  but  only  the  firft  jeofail,  which  was  the  taking  of  iffue  upon  a  repiea- 
upon  it  by  the  defendant.     But  (per  Powell  juftice)  the  re-  derail  the  plead- 
plication  is  part  of  the  iffue,  and  ought  to  be  fet  afide  if  a  »»|sfliallbcrec- 
repleader  is  granted ;  for  when  a  repleader  is  awarded,  no  er-  £j^'  *"  *!£•  * 
ror  ought  to  be  left  upon  the  record.     And  therefore  if  the  Cowp.  510. 
declaration  be  good,  and  the  bar,  replication  and  rejoinder 
ill,  if  a  repleader  be  awarded!  all  ought  to  be  iet  afide  but  the 
~  dcclara- 
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declaration.     And  judgment  was  given  for  the  plaintiff,  on- 

/    lefs  caufe  (hould  be  (hewn  to  the  contrary  the  firft  day  of  this 

Hilary  icrm.  At  which  day  Darnell  argued,  as  he  had  argued 

before,  that  this  was  an,  immaterial  iffue,  and  that  upon  a 

repleader  they  ought  to  begin  where  the  firft  fauk  is  made, 

And  that  is  where  the  immaterial  iffue  is  tendered' and  not 

where  it  is  taken.     21  Hen.  6.  14.  7  Hen.  j.  3.    22  Hen. 

Arepteaderftiall  6.  19.    Long  5  Ed.  4.  108.    Br*.  Repleader  18,  21,  3 1,  35. 

never  be  granted  And  he  faid,  that  the  difference  is,  that  if  the  vcrdr&  paffes 

inerf0Vn° who  ^  a?ainft  him  who  madc  thc  fid**"* »  pleading,  there  nor*- 

made^he  firft    jpfoder  (hall  be  granted ;  but  it  is  otberwife  if  it  pafies  for 

fault  in  pleading,  him  :  which  dtitin&ion  is  warranted  by  15  Hen.  7.  4.  Bro. 

R.cont.Str.994.  Repleader  23,  24.    24  Hen.  6.  57.    Hofi.  U2.    Tafker  v, 

th£'\%9?i£  Sa,Ur-  Now  in  thU  cafe  thc  Pkifltiff  madc  thc  foft  fau!t » 
7I95 "  pleading,  and  the  verdift  paled  for  him,  and  therefore  a  r*- 

f  leader  ts  grantable.    And  the  reafon,  why  it  whs  denied  in 

the  cafe  ofColiveli  zndMilnes,  might  be  becaufe  the  plaintiff 

perhaps  prayed  it  himfelf,  becaufe  he  did  not  think  the  da* 

mages  good  that  were  given  by  him  $  but  here  the  defendant 

prays  it.     But  it  was  adjudged  by  the  whole  court,   that 

no  repleader  (hould  be  awarded.     For  it  is  not  totally  an 

irpmaterial  iffue;  for  perhaps  the  defendant  chafed  she  cattle 

upon  the  land  liable  to  his  diftrefs,  and  then  levancy  and 

couchancy  is  material ;  and  the  court  will  intend,  that  it  was 

fo  after  a  rerdi&.     And  therefore  judgment  was  given  for 

the  plaintiff. 

Bellafis  verf.  Burbriche. 

S.  C.  Lutw.  214.  Pleadings,  Lutw.  2x3.  Vol,  3. 177. 
In  cafe  for  the 

^mefndeddfor  C*  A  S  E  for  refcous-  Thc  Pontiff  declares,  that  he  the 
S^thc^plaintiff  \-J  *oth  °f  March*  1 692,  Hemifed  a  meffuu  e  and  lands  ly> 
nred  not  ftate  |ng  in  Holme,  Berkley*  and  North  B.  in  Torybire%  to  Robin- 
that  hefraveno»yjw>  for  onc  yCar>  an<f  fo  from  year  to  year,  quamdiu  ambabus 
S^rfN«i&^'y 'f«^#»  rendering  ill. per  annum  rent,  fo  long  as 
rentbecamedue  the  lefle*  Chould  occupy  the  prermfles  i  that  Robtnjon  virtute 
upon  a  leafe  for  dimijjionis  intravit%  etfuit  inde  poffejjionatus  \  and  that  the  plain- 
years,  aver  oc-  tjff  the  20th  of  November  1694,  feifed  five  quarters  of  bar- 
tKerat  was  ,CT»  &'• in  ^fuperpramijfa  dimijfa  nomine  Jijlri8hnis%  for  rent 
pjyableonlydur-  of  one  year  and  a  half  ending  at  Michaelmas  1694,  and  that 
ing  occupation,  the  plaintiff  impounded  this  corn  in  quodam  horrto  premiBo* 
<hcw  any  thing  rum^  an(j  had.  a  defign  to  fell  it  according  to  the  ftatute ;  but 
kfe'tMyT  thc  ^fcndant  the  26th  of  November  at  Holme  aforefcid  the 
The  venae  may  corn  in  the  barn  being  did  refcue  and  carry  away.  Not  guilty 
come  from  the  pleaded.  Verdift  for  thc  plaintiff.  And  in  Michaelmas  term 
refcww«Cwtdi.  aft  P**1  Wright  ferjeant  moved  in  arrcft  of  judgment  divers 
LuOohiin'j:  W  caceptipns. 

ther  the  vHl 

where  the  demife  was  made,  or  the  diftrefs  taken.  See  now  24  G.  2.c.i8,f.  3.Thisit  a'penala&ioo, 
See  ridt  2  Term  Rep.  T54.  A  leafe  for  a  year,  and  fo  from  year  to  year  quamdiu,  &c.  is  a  leafcfor 
two  years, and  afam—dsitwilL  S.  C.  Salk<  4x3.  pi.  2.  R.  ace.  poft.  280.  D.  ace  Co.  Irftt.  45*  b. 
Scd  vide  Salt  4x3.  pL  4.  poft.  708.  Salk.  4x4.  pL  6. 1  Term  Rep.  ;6i,  162.  380,  Bl.  S3S- 

1,  E*c. 
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x.  Esc  That  the  plaintiff  has  not  faid,  that  he  gave  no- 
tice of  this  diftrefs,  and  without  notice  he  could  not  fell  it 
bf  the  ftatute.  Sed  non  allocatur.  For  the  plaintiff  does  not 
hj  that  be  fold  it,  for  the  refcue  prevented  the  fale,  but  that 
he  intended  to  fell ;  fo  that  if  the  defendant  had  not  refcued 
the  corn,  the  plaintiff  might  have  given  notice  fufficient  to 
make  legal  (ale  within  the  intent  of  the  aft. 

2.  Exc.  It  appears  that  the  plaintiff  diftrained  for  the  rent 
oft  year,  after  the  year  was  determined,  which  he  could  not 
do,  fince  it  was  but  a  leafe  at  will  Sed  nan  allocatur.  For 
k  was  a  good  leafe  for  two  years,  and  after  that  at  will. 

3.  Esc.  It  does  not  appear,  when  the  tenant  entxed,  of  Upon*  leafe  fo 
how  long  be  occupied.  Sed  non  allocatur.  For  in  cafes  of  ^Wj^*n^ 
kafes  for  years  the  rent  becomes  due  frorarthe  leafe,  and  not  {^  nev£.  <£ 
from  the«ntry  \  and  he  has  no  need  to  aver  occupation,  be-  cupies*  centra 
caufe  the  leice  is  liable  to  pay  the  rent,  whether  he  occupies  «P«»  *  ***  *" 
or  not.  But  in  cafe  of  kafes  at  will  occupation  mull  te^^h.^* 
arerred.  at.bongl.440- 

4.  Esc.  In  this  very  leafe  the  words  are,  rendring  rent  fo 
long  as  the  leflee  (hall  occupy ;  -and  then  modus  et  conventio 
linevnt  legem*  Sed  non  allocatur.^  For  fince  it  is  faid,  that 
the  leficc  entered  wrtute  dimifioms  etfuit pojfcftonatus,  it  fhall 
be  intended  after  verdift,  that  he  occupied  for  fo  Jong  time 
as  the  plaintiff  has  declared,  that  the  Tent  was  arrear. 

5.  Ere.  That  there  is  not  here  any  good  venue,  for  the 
demife  is  laid  in  three  vills,  Holme,  Berkley,  and  North  B. 
and  the  plaintiff  fays,  that  he  took  the  corn  in  etfuper  demiffn 
frtmija,  which  extends  to  all  the  three,  and  that  he  impound- 
ed it  inquodam  borreo prtmijjbrum  which  alfo  extends  to  all 
the  three ;  and  the  whole  is  in  iffite,  as  well  the  demife,  ta- 
king, (sV.  as  the  jrefcuc,.  and  therefore  the  venue  ought  tq 
come  oat  of  all  three.  \md  this  is  warranted  by  Cra.  Eliz. 
620,  Atiion  v.  Borham>  which  is  a  cafe  in  point.  And  it  is 
maaifeft  that  the  demife,  (0V.  are  in  iffue,  for  if  there  is  no 
demife  then  there  cannot  be  anv  rent,  if  no  rent  no  diftrefs, 
if  no  diftrefs  no  refcous.  2.  This  is  not  aided  by  the  verdi& 
by  21  Jac.  i.  cap.  13.  becaufe  it  is  a  penal  aflion,  and  penal 
attions  are  excepted  out  of  that  aft.  It  is  a  penal  a&ion,  be- 
caufe treble  damages  are  riven  in  it  by  the  new  ftatute,  which 
were  not  recoverable  by  the  common  law.  And  it  is  fuch  a 
peasladion  as  the  ftatute  of  jeofails  has  no  defign  to  aid,  as 
appears  by  15  tf  17  Car.  2.  cap.  8.  where  debt  for  tithes  is 
excepted  out  of  the.provifo,  by  which  it  appears,  that  the 
fadiament  was  of  opinion,  that  othcrwife  debt  for  tithes  • 

would 
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would  have  been  within  the  provifo,  and  thereby  excluded 
from  the  benefit  of  that  act,  for  the  preventing  of  which  they 
excepted  it  out  of  the  provifo.     Now  this  action  is  not  lefs 
penal  than  the  action  of  debt,  and  consequently  is  within  the 
provifo,  fince  there  is  no  exception  toexempt  it.     And  as  to 
this  point,  the  whole  court  was  of  opinion,  that  it  was  a  pe- 
nal action.     But  Po%vell  juftice  faid,  that  it  would  be  a  ques- 
tion, whether  penal  actions  (hould  beconftrued  to  extend  to 
cafes  where  the  party  grieved  brings  the  action,  or  whether 
it  (hould  be  extended  only  to  common  informers.     It  was 
The  party?™  v-  adjudged  in  this  court  Trinity  term  Jaft,  that  where  the  party 
ed  is  imitled  to  grieved  brings  the  action  upon  a  penal  law,  be  (hall  have  cofts, 
*oft»inanaaibnff  hc  r£C0Ver,  but  contra  if  it  be  brought  by  a  common  in- 

« on  a  penal  law.  -  n    '  .  r    P         *  -  . 

•Vide  Burr.1723  former.  But  as*  to  the  exception  of  the  venue,  £.utnvyche 
jTerm  R^p.  71.  ferjeant  argued,  that  the  venue  was  well  laid,  for  which  he 
Scd  vide  ctiam,  cited  Cro.  Eliz.  619.  Sydenham  v.  Robins,  cafe  for  obftruct- 
An^erf  "6  *  'n8  °f  a  waY  >  tnc  plaintiff  declares,  that  he  was  feifed  in  fee 
Cro.  Eli*,  j 7 7.  of  a  houfe  in  D.  and  that  he  and  all  thofe,  i$c.  had  a  way 
fiplk.  30.  over  the  defendant's  clofe  in  B.  &c .     Not  guilty  pleaded ; 

the  venue  was  from  B.  and  objected,  that  it  ought  to  have 
been  from  both  vills ;  but  adjudged  good,  for  upon  not  guil- 
ty pleaded,  the  obflruction  was  properly  in  iffue  ;  but  if  the 
ifliie  had  been  upon  the  prescription,  it  had  been  otherwife. 
And  Noy  9  Banning* %  cafe.  But  this  Hilary  term  the  court 
gave  their  opinion,  that  the  venue  was  well  enough.  For 
though  the  demife,  (which  was  of  land  in  Berkley,  Holm, 
zndNorth  B.  rent,  diftrefs,  (s"c.  were  in  iffue  at  the  trial,  and 
ought  to  be  proved  ;  yet  the  principal  affair  in  queftion,  for 
which  this  action  was  brought,  was  the  refcue,  which  was  at 
'Holme,  and  from  whence  the  venue  came  well  enough.  And 
they  cited  Hob.  305,  Strede  v.  Hartley.  Hutt.  39,  Clerk  o. 
Wood.  Cro.  Jac.  513,  Dalton  v.  Barnard.  Cro.  Eliz.  75 f, 
Leeifa  cafe.  But  Treby  chief  juftice  faid,  that  he  had  a  ma- 
nufcript  report  of  the  cafe  in  Cro.  E/iz.  619.  2  Roll.  614, 
tfnd  that  by  his  report,  which  was  much  preferable  to  the 
printed  books,  that  judgment  was  arretted.  But  in  the  prin- 
cipal cafe  judgment  was  given  for  the  plain  tiff  for  the  reafons 
aforefaid. 

*  Hool  verf.  Bell. 

S.  C.Lutv.  1x30.  Pleadings,  Lutw.  1117.  Vol.  3.  139. 

Executor  of  any  "TJ  EPLEVIN  for  horfes  taken  by  the  defendant  in  a  place 
tenant  for  life  of  J^  caljcd  The  fable  \n  Yorkjhire.  The  defendant  made  con- 
ma^diftiSnfor  ufance  as  bailiff  to  Robert  Knowless  and  fcews,  that  the  lord 
arreara  incurred  J/^rrf  was  feifed  of  the  manor  of  Tin/ley  in  York/hire,  witfa 
mthelifcofthejhcapptjrtcnanccg  in  fee,  whereof  the  place  where,  feV.  is 
5^TSdCo*  parcel;  and  being  feifed,  the  fixth  of  March  22  Car.  2.  granted 
Utt/161 1 a  13th  to  Francis  Knonvles  a  rent  charge  of  60/.  per  annum  payable 
Ed.  n.  4. 162. b. 
13th  Ed.  n.  1. 
and  fte  all  the  learning  on  thia  fubjeft  18  Vm.  54*. 

yearly, 
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yearly,   with    claufes  of  diftrefs,   in  the  manor  of    7i>».  in  an  avowry 
Ay,   for  life,  lie.   that  Francis   Knowles  made   his   will,  ^^h"0' 
and  made  his  brother    Robert  Knowles  his.  executor,  and  locusinquoww 
died;    that  Robert   Knowles  proved    tbe   will,     and  that  in  the  i'eifm  of 
for  arrears  of  this  rent-charge,  incurred  in  the  life  of   theth    wiutiffor 
relator,  the  defendant,   as  bailiff  to  Robert  Knowles,  took*^™* 
thefe  horfes  in  the  place  where,  &c.  as  a  diftrefs,  as  in  parcel  w|len  thc  ar- 
of  the  land*  and  tenements,  prtditlo  Roberto  Knowles  ut  execu-  rears  incurred. 
tori  Francifci  Knowles  fecurtdum  formam  flatuti  oneratdrum  rt  particularly  if 
Mgatorum.    The  plaiutiff  demurred.     And  Pemberton  fcr-  {£  ^J^ 
jeantfor  the  plaintiff  argued,  that  this  avowry  was  ill;  for  wa*  fcifcd  in 
the  executor  of  tenant  for  life  is  not  within  the  ftatute  of  fee.        % 
32  Hen.  8.  cap.  37.    For  the  ftatute  recites,  that,  forafmuch 
as  executors  had  no  remedy  by  the  common  law  for  arrears 
of  rent :  +his  ad  gives  them  a  double  remedy,  viz.  diftrefs  or 
debt.    But  the  executors  of  tenant  for  life  nad  debt  at  com- 
mon law  for  rent  incurred  in  the  life  of  the  teftator.     And 
therefore  C*.  Lit.  162.  a.  fays,  that  tenant  for  life  muft  be 
intended  tenant  pur  outer  vie,  fo  long  as  cejluy  que  vie  lives  in 
this  ad.     So  Cro.  Car.  339,  Turner  v.  Lee,  the  judges   laid 
down  a  rule,  that  where  the  executor,  &c.  had  remedy  by  ' 

debt  at  common  law,  this  ftatute  did  not  give  him  diftrefs.. 
Therefore  in  the  principal  cafe  the  executor  having  remedy  . 
by  debt  by  the  common  law  for  the  arrearages  in  the  time 
of  the  teftator,  who  was  tenant  for  life,  he  has  no  remedy 
by  diftrefs  given  by  this  ad.  Sed  non  allocatur.  Y or  per  cu- 
riant)  this  ad  of  32  Hen.  8.  is  a  remedial  law,  and  (hall  ex- 
tend to  the  executors  of  all  tenants  for  life 5  and  the  law  has 
been  taken  fo  always  fince  the  ftatute,  and  has  never  been 
queftioned.  4  And  the  words  of  the  ftatute  are  general  enough 
to  extend  to  all.  And  in  Cro.  Eliz.  332,  Lambert  v.  Auf- 
tint  this  feeros  to  be  admitted,  and  therefore  thcrule  in  Cro. 
Car.  339.  fo  generally  taken,  cannot  be  law. 

2.  Exc.  The  defendant  has  not  averred,  that  thc  place 
where,  lie.  was  in  the  feifin  of  the  plaintiff,  before  thefe 
arrearages  incurred;  nor  that  the  plaintiff  claims  by,  from, 
or  under  him,  who  was  tenant,  and  ought  to  have  paid  the 
rent,  and  by  failure  of  this  averment  he  hath  put  himfelf  out 
of  the7  benefit  of  the  ad ;  for  the  ad  gives  the  diftrefs  only 
againft  him  who  was  tenant  of  the  land,  when  the  rent  in- 
curred, or  againft  thofe  who  claim  by  from  or  under  him  ; 
and  that  fuch  averment  is  neceffary,  Cro.  Eliz.  547,  Miles 
v.  Wilkugkbyy  is  exprefs,  and  the  cafes  of  Andrew  Ognel%  4 
<*.  48.  b.  and  Edricbe,  5  Co.  I18.  a.  muft  be  fuppofed  to 
have  had  fpecial  averments,  though  the  pleadings  do  not  ap- 
pear in  the  books.  •  \ 

But  as  to  this  exception,  Lutwycbe  ferjeant  argued,  that  the 
thing  in  its  nature  does  not  require  a  precife  averment,  be* 
caute  it  does  not  lie  in  the  conufance  of  the  avowant,  who 

was 


174  Hil.  Term  8  &  9  Will.  3. 

was  tcnani  when  the  rent  incurred,  but  tfiore  properly  in  the 

conufance  of  the  plaintiff     Defides  that  the  defendant  has 

An  eftate  of  in  Ihewn,  that  the  lord  Stafford  was  feifed  in  fee.    Now  an 

heritance  fball  eftate-tail  (hall  be  pref timed  to  continue,  unlefs  the  contrary 

beprcfumedto  appcar   plowd.  193,431,  much  more  (hall  a  fee  be  pre- 

Continue.    D.    r  ,  *  .   •    ***  7  «r  ^  •  ^     " 

acc.T.  jonct  fumed  to  continue.  A  precife  averment  is  not  neceffary,  as 
*8a.  Vide  poft.  appears  by  the  cafe  of  Miles  and  Wilhugbhj^  Cro.  Eliz.  547. 
*SS*>  For  there  it  being  laid,  that  the  heir  of  the  devifee  was  feifed, 

it  adhuc  feilitus  exiflit%  it -was  held  well  enough.  Now  the 
defendant  has  faid,  that  the  place  where,  bfc .  was  onerat,  et 
obi: gat.  to  the  diftrefs  of  the  executor fecundumformamJlatuti% 
which  neceffarily  implies  continuance  in  the  hands  of  fome 
one  who  claims  under  the  grantor.  And  this  Hilary  term, 
after  feveral  arguments  at  the  bar,  the  court  gave  their  opi- 
nion, that  the  avowant  has  no  need  to  (hew  that  the  land 
was  in  the  fcifin  of  the  plaintiff;  or  that  the  plaintiff  claims 
by,  from,  or  under,  him  who  was  tenant  when  the  arrear- 
ages incurred ;  but  it  is  more  natural,  that  the  plaintiff  (in 
cafe  he  is  not  liable)  (hew  how  he  is  not  liable.  The  cafe 
of  Miles  and  Willougbby  is  an  authority,  that  a  precife  aver- 
ment is  not  neceffary ;  and  as  that  cafe  is  reported  1  Roll. 
Rep.  370,  in  Hungerford  and  HartilantPs  cafe,  it  is  faid,  that 
A  general  aver- a  general  averment  was  adjudged  good.  Now  a  general 
ment  is  not  tra- averment  is  not  traverfable  by  the  plaintiff,  for  that  would 
vcrfcble.  ^  fnc^  an  j^uc  u^Qn  ^  aVowant  as  he  could  riot  prove. 

Therefore  in  fuch  cafe  the  plaintiff  (hould  have  pleaded  over, 
and  (hewn,  what  eftate  he  nad  had  ;  upon  which  the  avow- 
ant might  take  iffue.  But  the  better  way  is,  that  the  plain- 
tiff, if  he  is  not  liable,  (hew  how  he  is  not  liable  as  afore- 
faid.  And  there  is  no  precedent,  that  the  avowant  ought  to 
make  fuch  an  averment.  Cro.  Eliz.  332.  8  Co.  64.  k 
Fofter*s  cafe.  Winch.  Entr.  1015.  And  if  the  cafe  of  An- 
drew Ognel  had  fuch  averment,  it  was  fuppofed  by  the  coun- 
fel  at  the  bar,  (the  record  of  which  cafe  cannot  be  found) 
yet  it  would  be  but  one  precedent  againft  many.  And 
therefore  judgment  was  given  by  the  whole  court  for  the 
avowant. 

Intr.  Trin.  8 

wm.R0t.x761.  Grace  Faux  verf.  Barnes. 

C.B.  ^ 

In  Dower  if  the  T\OWER*  The  tenant  pleaded  that  the  demandant's 
life  of  the  baron  ***  hufband  was  in  life.  And  iffue  thereupon.  And  it  was 
j,5Vtlj^iffuf»J  tried  in  court  by  witnefles.  And  the  court  faid,  that  very 
tfS^St  fmal1  evidence  would  be  fufficient  in  fuch  cafe. 

Vide  Ace.     % 

Roll.  Abr.,577.  578.    ax  Vin.  io>  10.  3  BL  Com.  336. 

Soper 
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Soper  verf.  Dible. 


m  ;.«.  Ci^y 


jS  S  UMP  S  IT  upon  a  bill  of  exchange.    The  plaintiff 

■^  declares,  that  fecundum  confuetudinem  et  ufum  mtrcatorum  c~M*d~  °^ 

the  acceptor  is  bound  to  pay,  isfc.  without  (hewing  the  cut-  j**^  tu^ 

torn  at  large.     And  the  defendant  demurred.     And  it  was  £^JUs**  - 
adjudged  for  the  plaintiff.  And  per  curiam,  it  is  a  better  way,  J     <J 

than  to  (hew  the  whole  at  large. 

Pinkncy  verf.  Hall. 

CASE.    The  plaintiff  declares,  quod  infra  hoc  regnum  i„  a  declaration 
Angli*  there  is,  and  time,  whereof,  tsfc.  hath  *  been  a  upon  1  btti  of 
cuftom,  that  if  two  merchants  are  partners  jointly  mer- exchangethere 
chandizing  together,  and  the  one  of  them  fubfcribes  a  bill £  f«  forththe 
for  the  payment  of  money  by  him  and  his  partner  mentioned  cuftom  at  Urge, 
thereto  another  or  his  order,  that  then  both  the  pinners  are  R.  ace.  poft 
bound  bj  the  fubfeription  of  that  fingle  perfon  \  and  that  if  X54V !n  ade" 
the  perfon,  to  whom  this  bill  is  payable,  indorfes  it  payable  S7^°° 
to  any  other  perfon,  that  then  thofe  partners  ought  to  pay  change  the 
fuch  bill  upon  notice,  to  him  to  whom  k  is  made  payable;  plaintiff  may  in 
then  the  plaintiff  {hews,  that  J.  S.  and  the  defendant  #«tf  ££j^t 
were  partners  jointly  merchandizing;  and  that  J.  S.  fub- [ta^the cuftom -- 
fcribed  a  bill  of  too/,  payable  to  Hutcbins  or  his  order  by  of  England, 
himfdf  and  his  partner,  and  that  Hutcbins  indor/avit  billam.  And  need  not 
frtdmom  folubilem  to  the  plaintiff,  that  the  defendant  had **£ *r™™' 
notice  thereof,  and  upon  demand  did  not  pay,  Site.    The  dc-  change  drawn 
fendant  demurred.  by  one  of 

festal  partners 

i.  Exc.  That  the  declaration  being  per  confuetudinem  Ah-  £ip  nJ^aaT 
futy  &c.  was  ill,  becaufe  the  cuftom  of  England  is  the  law  by  the  partner- 
of  England,  of  which  the  judges  ought  to  take  notice  with-  ftiP  account 
out  pleading.     Sed  non  allocatur.  For  though  heretofore  this  w^UJ^the 
has  been  allowed,  jret  of  late  time  it  has  always  been  over-  vfcfej  Vera, 
ruled ;  and  in  an  a&ion  againft  a  carrier  it  is  always  laid  per  477.  29a.  Sty. 
cenfuetuduUlH  Anglr*%  &c.  370.  Salk.  29a. 

In  a  declaration 

a.  Exc.  Though  lex  niereatorta  is  part  of  the  law  of  <£«£-occafiontoaYer 
land,  jet  it  is  but  a  particular  cuftom  among  merchants ;  arid  that  the  bill  wa» 
therefore  it  ooght  to  be  (hewto  in  London  or  fomc  other  par-  dr*wn ^n  ■*: 
ticolar  place.  Sed  non  allocatur.  For  the  cuftom  is  not  re-  Averment  ia 
drained  tetany  particular  place.  And  Hardr.  485.  it  is  laid  a  declaration  on 
aihert.     '  a  bill  of  ex- 

change that  the 

7.  Exc  It  is  not  faid,  that  the  (aid  J.  S.  promifed  for  the  a,  payable  utbt 
defendant  and  himfelf  upon  the  account  of  trade,  and  it  m*y  plaintiff,  iagood. 
be,  that  it  was  for  rent  or  fome  other  thing,  for  which  the 
partner  is  not  liable.     Sed  non  allocatur.    For  the  plaintiff 

having 


*r- 
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having  declared  fo  fpecially  .">on  the  cuftom,  it  (hall  be  in- 
tended,  this  was  for  merchandizing,  efpecially  fince  the  de- 
fendant had  demurred  generally.     And  if  the  cafe  had  ken 
%  otherwife,  the  defendant  might  have  pleaded  it. 

4.  Exc.  That  the  declaration  is,  that  Hut chins  indorfavit 
bitiampraditlam  folubilem  to  the  plaintiff,  which  is  nonfenfe, 
for  it  ought  to  be,  that  he  indorfed  the  bill  that  the  defendant 
(hould  pay,  toV.  tied  non  allocatur.  And  judgment  given 
for  the  plaintiff. 

^     t   .      In  an  a&ion  for  '  /*»       1  r    r!       1 

?J*~<-*      a  battery  if  the  i-  V^OOK    Verf.    bCaJ. 

ZowdTVv\{lm  s.  c.  3  silk,  1x5. 

mag«  arefna-"  HP  R  E  S  P  A  S  S,  affault  and  battery.  The  plaintiff  de* 
equate,  the  X  dares,  that  the  defendant  cum  manu  fua  ipfum  7kowam 
C°£f  W*U  in" .  Cookfuperfttiiftt  um  ocitlum  percujfit  et  violavit  it  a  quod  the  faid 
thcr  aftcrvcr-"  ^omas  Cook,  viz.  the  plaintiffyf/iirwj  itihabilis  dtvenit  adfcr'i- 
did,  vide  1  bendmn  vellegendumy  being  an  officer  of  the  excife,  fcfr.  Not 
Ixron.  139.  A.  guilty  pleaded.  Verdici  for  the  plaintiff.  And  Bvch  fer- 
?^nd1'  I5w  j  Jcant  moved,  that  the  court  would  increafe  the  damages,  upon 

J,ltt.5I.I  Mod.'  /r  j       -A         <i  1  1    •       -a-  l     j  1    n.    1  •         -  r»        *■  V 

*4.  i  Sid.  108.  aradavit»  that  the  plaintiff  had  loft  his  eye.  But  the  court 
T.  Jones  183.  ordered  the  plaintiff  to  appear  in  court  in  perfon,  for  other- 
Sty.  310.345.  wife  they  faid,  that  they  could  not  increafe  the  damages; 
Ijatch.  M3.  x  Upon  wh}cn  tj,c  plaintiff  was  brought  into  court.  And  after- 
Or  writ  of  in-  wards  the  court  after  feveral  motions  refolved, 
quiry.  i  Roll.  I.  That  if  the  word  mayhemiavit  is  not  in  the  declaration, 
Abr.  573.1. 10.  yet  if  the  declaration  be  particular,  fo  that  it  appears  by  the 
4  i%\ti5Xt%  defcription,  that  the  wound  was  a  maim,  it  is  fufficient* and 
pi.  4.  Tho'the  tne  court  may  increafe  damages.     RajL  Etit.  46.  a.  S  H<n. 

wound  was  not    4.   21.   b* 

technically  de-  2#  Refobred,  that  the  court  may  increafe  the  damages  if 
declaration  as  a tnc  woun^  be  apparent,  though  it  be  not  a  maim.  And  (0 
maihem.  it  was  done  in  the  cafe  of  lord  Fo/iot,  Sty.  3 10.,  1  Roll*  Abr, 

Or  even  tho*  in  573.  /.  13.  7  Vin.  278.  //.  4.  2  Danv.  452.  p/.  4.  There- 
fa&  it  wai  not  fore  jn  t^;s  cafe^  b^aufe  tne  wound  is  vifible,  though  it  be  no^ 
Sty.3io. D^acc.  ma'm  (f°r  fc  is  not  a  maim  becaufe  the  eye  is  not  wholly  out 
T.  j™.  1K3.  but  the  plaintiff  only  declares,  quod  inhabilis  ad  Ugendum  vel 
Prodded  the  fcr'tbendum  devenii  by  the  wound)  yet  damages  may  be  in- 
dechntionpar-  crcafed#     And  pw,//juftice  faid,  that  Holt  chief  juftice  was 

ticularized  it.         e    .  ,    .  *%'     r        n        »/ •    n.-     \     1  «      1      ■   r 

Ace.  Sty.  345.  0*  that  opinion.  So  {per  Powell  julticej  though  the  lofs  01 
1  Sid.  to8.  uad  a  nofe  is  not  a  maim,  to  bring  an  *&\on  felwiee  for  the  lofs 
▼Me  1  Mod.  24.  0f  itt  yet  the  court  may  in  fuch  cafe  increafe  the  damages. 

nifipTiismad^  AM  ne  faid* tnat  tnc  cottrt  mignl  increafe  the  damages  upon 
acertifl  ate  of  a  writ  of  inquiry,  becaufe  that  was  but  a  bare  inqueft  of  of- 
h.  Ace.  1  Sid.  flee,  (a)  and  a  cafe  between  Swaljey  and  Babington  was  cited, 
108.  fed  vide  wnerc  m  a  general  ad  ion  of  affault,  battery,  and  wounding, 
Either by*in-  uPoa  view 'the  damages  were  increased  about  four  years  ago, 
dorfment  on     upon  the  motion  of  ferjeant  LovelL 

thepoftea.  vide  . 

Latch.  123.  Or  (if  a  judge  of  the  crnirt  by  word  of  mouth.  But  not  unlef*  the  plaiixtlif  ap» 
pears  in  perfon.  Vide  1  Leon.  139.  A.  Bendl.  158.  Litt.  51.  t  Mod.  14.  The  judge  at  nifi 
priuft  cannot  increafe  the  damages.  Ace.  I  Roll.  Abr.  573.  t  99.  %  Danv.  453.  M.  2  Vu\ 
479.  M.  pi.  1.  \     \  :    . 

(<)  Ace.  Pro..  Tit.  Abridgment  pi.  7.  %  Roll.  Abr.  673. 1.  53.  Str.  Xiyj.     %  WIX  itf- , 
374,3Wilf.  6a.  ^Wilf.368. 

?.  Refol^l  , 
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3.  Refolved,  That  the  jufticcs  of  njfi  prius  could  not  in*  Cook* 
crcafe  the  damages;  but  if  evidence  be  t»i\en  of  a  jreat  £*»*. 
wound,  they  may  indorfe  it  upon  the  pofl<*>  and  upon  that 
certificate  the  court  here  will  incrcafe  rne  &  t;  ages.  .8  h'nK 
4.  23  Latch  223.  H'joptr  wf.  Pjpty  where  there  was  nei- 
ther may Ixmiavit  in  the  declaration,  nor  the  wound  defcribed 
efpecialiy;  yet  it  being  indnr fed  upon  the  pojlea,  that  evi* 
deuce  was  j^iven  of  a  wound,  the  damage}  were  incre.rfcil 
upon  the  view.   ^9  Fdw.  3.  20.  b   22  Edw   3.  11.     tiardr. 

408.     But  per  P^tvfli  juftice  if  the  caufe  be  tried  before  a  v 

judge  of  *he  fame  court,  where  the  motion  is  made  to  in* 
creafe  the  damages,  there  i*  no  need  to  have  any  indorfement 
upon  the  p>Jita.  {Note,  This  caufe  was  tried  before  himfelf  ) 
The  damages  in  the  principal  cafe  were  increafed  to  40/. 

Note,  In  the  argument  of  this  cafe  Darnell  ferjeant  fa  id,  Son  a/fault  dr- 
thae  Jon  ajfavit  demefne  was  adjudged  a  good  plea  in  mayhem.  ™c^e  »  »  good 
But  per  curiam,  a  man  cannot  juliify  a  m«im  for  every  a (Ta u It,  fo^11  *n  u^00 
as  if  A.  ftrike  B.  B.  cannot  juftify  the  drawing  his  fword  and  vide  1  Wilf»  5. 
cutting  off  his  hand  *,  but  it  mud  be  fuch  an  afl'ault  whereby  Rait.  £m.  45. 
in  probability  the  life  may  be  in  danger.    Afterwards  2  j1?w*%  a-  V  B?*  to 
in  an  a&ion  of  mayhem  brought  by  Cockreft  attorney  againft  ^J^S^'t ***  . 
Stnitb,  Salk.  642    II  Med.  43.  the  defendant  pleaded,  yStffhould  prove 
ajfjtiU  demefne^  and  iffifc  being  joined  there  upon,  H'At  chief  «hat  the  affault      \ 
juflicc  directed  a  verdift  for  the  defendant,  (a)  the  hrli  affault  WiUvcr7vioicr.i. 
being  tilting  the  form  upon  which  the  defendant  fat,  where- 
by he  fell  -,  the  maim  was,  that  the  defendant  bit  off  the 
plaintiff's  finger, 

fjj  But  the  ground  apoo  which  tike  court  according  10  n  Mod.  *$•  confiderat  the  maifaem 
ftutranfed  w^i  that  the  pi  a  iu  tiff  in  the  frufUfc  ran  his  finger  towards  the  defendant's  cyes.^ 

Zouch  vet  J.  Thompfon. 

ACT  IO  N  of  deceit  was  brought  by  the  plaintiff  Zouci  revcrfe  a  fine  of 
as  lord  of  an  ancient  demefne  manor,  upon  a  fine  levied  anticm  dcmeJne 
ot  land  held  of  him  as  of  the  faid  manor;  in  which  he  fliews,  j™d*  **"■  *J>e 
that  the  manor  of  Odiam  is  ancient  demefne,  and  that  thec**|jfo°  a^ 
lands  whereof  the  fine  was  levied,  were  at  the  time  of  levy-conufe*.  S.  C. 
ingof  the  fine  held  of  the  faid  manor,  and  impleadable  la&dk,  *ao.  3. 
the  court  of  the  lord  of     ic  faid  manor,  according  to  the  ^^  3*  Jflw/ 
cuftom  of  the  faid  manor  j  that  the  plaintiff  at  the  time  of  on  Fines,  ad  Ed!      r> 
the  levying  of  the  fine  was,  and  yet  is,  lord  of  the  faid  ma-3oi?VidcaWilf!  r *    (*t  *±\c 
norj  that  the  conufor  and  conufee  of  the  faid  fine  are  both  *7  and  againft  ' 

dead;  and  therefore  he  prays,  that  the  fine  may  be  annulled, ^fine^not 
and  he  rcftored,  fa)V.  Upon  which  a  venire  facias  iflued  be  reverfed  as  to 
againft  the  heir  of  tbe  conufee  and  tbe  terretenant.  The  one  man  and  rc- 
terretenant  fays  nothing.  But  th«  heir  of  the  conufee  comes  main  «ff*euai 
in,  and  confefles,  that  the  fine  was  as  aforcfaid  levied ,  but  J^jJ^^; 
Semb.  zee.  Cr.-  EL  471.  10C0.  50.  a.  yide  I  Bao  Ahr.  1  xa.  I  Leon.  aop.  com.  Bro.  Fines  de 
lerres  101.  D.  cont.  T.  Jones  tSl.  Five  years  non-claim  upon  a  fiiie  with  proclamations  no 
W  to  an  adion  of  deceit.  S.  C.  Salk.  a  to.  3  Salk.  35.  vide  1  Wilf.  17.  In  drceit  to  reveife  a 
Tute  of  antient  demenfe  lands,  fufficiecrt  to  aver  that  the  plaintiff  wa%  when  the  fine  was  !*- 
*iri  and  ftiU  is  lord.  S.  C.  Salk.  axo.  3  Salk.  33.   Lutw.  713. 

Vol.  I.  ,  N  he 
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Zouch  2  he  farther  faith,  that  20  Car.  2.  a  leafe  was  made  of  thefe 
w/(/  lands  (of  which  the  fine  was  afterwards  levied)  to  J.  S.  re- 
deemable  upon  payment  of  1000/.  that  in  the  leafe  there 
was  a  covenant  to  levy  a  fine  •,  that  this  leafe  came  to  his 
anceftor  by  feveral  mean  aflignments;  and  that  the  fine 
was  afterwards  levied  to  corroborate  the  mortgage ;  and 
therefore  he  prayed,  that  he  claiming  as  a  purchafer,  this 
fine  might  (land  in  corroboration  of  his  fecurity.  The 
plaintiff  demurs.  And  in  this  term  Gould  King's  ferjeant 
for  the  defendant  argued,  that  the  conufor  and  conufee  being 
both  dead,  the  lord  had  fufFered  his  time  to  elapfe  v  for  the 
deceipt  died  with  the  perfons,  and  therefore  fuch  a&ion  can- 
not be  brought  after  the  death  of  the  parties.  And  all  the 
precedents  are  of  actions  of  deceipt  brought  in  the  life  of 
the  parties.  Rajl.  Entr%  100.  b.  F.  N.  B.  98.  A.  8  H. 
4.  22.  And  there  is  no  cafe  where  it  was  brought  again  ft 
an  heir  ;  but  the*  heir  of  the  lord  of  the  manor  may  bring 
fuch  a.£lion,  becaufe  it  is  in  exhaeredationem  fuam.  The  fame 
law  of  the  reverfioner  of  a  demefue  manor  experftant  upon 
aji  eftate  fer  life.  F.  N.  B.  99.  E.  If  ia  precipe  quod 
reddat  the  tenant  lofes  by  default,  deceipt  liesjiot  after  the 
death  of  the  fummoners.     35  Hen.  6.  46.     6  Edw.  4*  3. 

2.  If  the  conufee  inferts  more  lands  than  the  agreement 
comprehends,  he  (hall  be  committed  to  gaol,  which  cannot 
be  after  his  death.  Co.  Mag.  C/j.  216.  The  King  had  a 
fine  for  the  deceipt.  And  in  8  Hen.  6.  ,2.  per  Rclfe,  it  is 
fa  id,  that  the  lord  may  have  fuch  action  after  the  death  of 
.  the  party,  which  the  other  jufticcs  denied. 

But  it  was  adjudged  by  the  court,  that  deceipt  will  well 
lie  in  fuch  cafe  againft  the  heir  of  the  conufor  or  conufee  \ 
for  it  is  a  real  deceipt,  and  does  not  refemble  the  perfonal 
deceipt  of  twnfummons.  And  if  the  law  were  otherwifc,  if 
the  parties  died  the  dext  day  after  the  fine  levied,  the  lord 
of  the  manor  mufl  be  barred  of  his  right  of  inheritance  for 
ever.  But  in  the  cafe  of  fummoners'the  writ  mud  of  ne- 
ceffity  fail,  for  default  of  trial,  for  the  trial,  muft  be  by  ex- 
amination of  the  fummoners.  Aod  per  Levitts  ferjeant,  it 
is  a  real  acl;on,  and  therefore  notitfiutur  nor  fine  (hall  be  in 
it;  to  which  the  judges  gave  no  anfwer. 

2.  Serjeant  Gould  argued,  that  a  fine  may  be  avoided  for 
'  part,  and  itand  good  for  part ;  as  where  a  fine  is  levied  of 

-  lands  gildable  and  of  lands  in  ancient  demefne;  and  that  as 
well  in  writ  of  deceipt  as  in  writ  of  error.  Fitz.  Deceit.  44. 
reverfal  as  to  part,  and  good  as  to  other  part.  7  Hen.  4:  44. 
8  Hen.  4.  24.  17  Edw.  3.  31.  So  in  this  cafe,  though  the 
fine  be  reverfed  as  to  the  lord,  yet  it  may  remain  good  as 
td  the  tenant;  becaufe  if  it  ihould  be  reverfed  in  the  whole, 
the  party  would  Jofe  his  mortgage. 

<  But 
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But  it  was  adjudged  by  the  court,  that  a  fine  may  be  re-  A  fine  m*T  *>* 
rerfed  as  to  part  of  the  land,  and  remain  good,  as  to  the  re-  ^ ^thc  l° 
fidae;  but  it  cannot  be  reverfed  in  toto  as  to  one  man,  and  lands,  and  fhni 
remain  good  in  toto  as  to  another;  which  mud  be  in  this  good  "  to  the 
cafe,  if  this  fine  remain  good  as  to  the  tenant,  and  be  re-  "ft#  Acc*  Fit£- 
verfed  in  toto  as  toMlie  lord. 

VT.  Jones  374.  F.  N.  B.  98.  P, 


liiceit.  44. 
I  Roll.  Abr. 
I.  43- 1>.  ace, 
Z  Leon.  290.  Semb.  Ace.  March.  137. 


3.  Gould  ferycznt  faid,  that  the  fine  was  levied  24  Car.  2. 
then  thefine  with  non-claim  will  bar  the  deceipt.  But  per 
curiam  the  law  is  contrary:  for  a  fine  may  eftablifh  the 
right  of  another,  but  cannot  eftablifh  its  own  defecls. 

4.  Gould  ferjeant  for  the  defendant  argued,  that  it  does 
not  appear  what  intereft  this  pretended  lord  of  rhe  manor 
bad  in  the  manor  at  the  time  of  levying  of  the  fine.  For 
it  is  not  enough  to  fay,  that  he  was  Jomimts,  £sV.  but  "he 
ought  to  (hew  what  eftate  he  then  had,  and  that  it  has  con- 
tinued until  this  time.  For  no  man  but  the  lord  himfelf 
can  rererfe  this  fine,  the  heir  of  the  conufor  cannot.  Co. 
Mag.  Cb.  216.  Therefore  the  lord,  to  intitle  himfelf  to 
tbisadion,  ought  to  (hew,  what  eftate  he  then  had,  and 
not  aver  barely  (as  he  ha6  done  here)  that  he  was  dominus, 
faV.  et  adhuc  eft.  But  per  curiam,  it  is  well  enough ;  for  if 
the  lord  has  determined  or  aliened  his  eftate,  &e.  the  de- 
fendant ought  to  (hew  it,  and  abate  his  writ.  And. upon 
this  point  it  was  adjourned  to  be  argued  again.  And  after 
argument  it  was  adjudged  Mich.  9  fVill.  3.  that  the  fine 
ftould  be  annulled. 
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Sir  George  Treby  Chief  Juftce. 

Sir  Edward  Nevill 
Sir  John  Powell 


}jujlices. 


WeJIes  verf.  Necdham. 

S.  C.  Lutw.  995. 
A  foreign  at- 

den^on  non^"  XV.  attachment  may  be  given  in  evidence  in  indebitatus 
aflumpfit,  per  ojfumpfit  upon  //on  ajfumpht  pleaded,  though  heretofore  it 
Cur.  Ace.  Bl.  Was  ufual  to  plead  it  fpecially.  And  per  Levin*  ferjeant, 
a34  vide'sidn  tne*pra£lice  has  been  accordingly  for  more  than  twenty  years 
639!  Salk.  ifcx  fcft  Paft. 
291. 

Nicholfon  verf.  Sedgwick. 

S.  C.  3  Salk.  67. 

CASE.  The  plaintiff  declares,  quod  inter  mercatores  et 
alios  negotiantes  intra  hoc  regnum  there  is,  and  time 
a  note  payable  whereof,  &c  hath  been  a  cuftom,  that  if  any  merchant  or 
to  a  particular  otncr  trader  make  a  bill  or  note  in  writing,  by  which  he 
c«no"  maiiltalu  affumes,  to  pay  to  any  other  perfon  or  the  bearer  of  the  bill, 
an  aclion  fuch  a  fum  of  money,  that  then  fuch  perfon,  who  makes 

thereon  in  Iu»  fuch  note,  is  bound  by  it,  to  pay  fuch  fum  to  fuch  perfons  to 
—InTrh  wnom  tne  note  l*  ma(*e  payable,  or  to  the  bearer  thereof; 
maker.  R^Acc.  tnen  the  plaintiff  (hews,  that  the  defendant  Sedgwick  being  a 
3  Lev.  199.  goidfmith,  made  a  note  in  writing,  by  which  he  promifed 
Semb.  Ace.  t0  pay  to  one  Mafotf%  or  to  the  bearer  thereof  100/.  that 
Mod  'o^siinn  Mafon  delivered  the  note  to  the  plaintiff  for  100/.  in  value 
33a.346.C0ml!  received  j  and  that  for  non-payment  of  this  100/,  by  the  de- 
204.  s<d.  vid.  fendant  to  the  plaintiff  upon  demand  the  plaintiff  brought 
e  contra  aShow.  tnis  a£tion  againft  the  defendant.  Non  ajfumpftt  pleaded,  and 
a6rrcenu  a™.  vcr<*i&  f°r  tnc  plaintiff.  And  it  was  moved  in  arreft  of 
3  &4Ann.c. 9. judgment  by  ferjeant  Wright ',  that  this  a£tion  could  not  be 
f.  1.  Burr,  1  j  16.  brought  in  the  name  of  the  bearer,  but  it  ought  to  be 
brought  in  the  namt  of  him  to  whom  it  was  made  payable. 

3uod 
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Quoifuit  concejfum  per  curiam  \  for  tbc  difference  is,  where    n.cholpon 

the  note  is  made  payable   to   the   party  or  bearer,    and        *<rf" 

where  it  is  payable  to  the  party  cr  order ;  in  the  latter  cafe    Sedgwick. 

the  indorfee  has  been  allowed  to  bring  the  aftion  in  his  own 

name;  for  there  can  be  no  great  inconvenience,  becaufe  the 

indorfement  of  the  party  muft  appear  upon  the  back  of  the 

note,  or  fome  other  thing  fufficiently  intimating  his  aflent; 

but  where  it  is  payable  to  the  party  or  bearer,  if  the  bearer 

be  allowed  to  bring  the  action  in  nis  own  name,  it  may  be 

very  inconvenient;  for  then  (a)  any  one,  who  finds  the  note  (a)  Vide  Burr. 

by  accident,  may  bring  the  aft  ion.     And  thougli  this  laft  45*-45&- 1513, 

has  been  frequently  attempted,  it  has  never  yet  prevailed. DougMu. 

And  therefore  iu  a  cafe  in  this  court  between  Horton  and 

Ciggs,  the  goldfmith,  3  Lev.  299.  this  difference  was  taTcen 

and -agreed;  and  the  judgment  there  (being  the  fame  cafe 

with  this  principal  cafe)  was  arrefted.     But  the  court  faid  * 

that  the  bearer  might  bring  the  aftion  in  the  name  of  him 

to  whom -the  note  was  made  payable.     And  judgment  was 

arrefted,  «j/f,  tsV.    And  the  fame  point  was  refolved  in  B.  R. 

between  Hodges  and  Stewart,  Hit.  4  to*  5  WtiL  to*  Mar. 

Sali.  125..      12  Mod,  36.     Skirt*.   332.  346.     Comb.  204, 

But  there  it  was  refolved,  that  the  (b)  indorfement  to  the  (b)  Ace  Pofh 

bearer  binds  the  party  who  immediately  ihdorfes  it  to  him.  ^44-  * 

The  principal  point  was  alfo  refolved  Mich.  6  Will,  to"  Mar. 

B.  R.  between  Sir  Thomas  Efiourt  and  Cudivortb. 

The  ftaruits 

LitUevtood  verf.  Smith.  *hkh  limit  the 

quantum  of  cod  • 

FALSE  judgment  was  brought  upon  a  judgment  given  whcre  the  da- 
in  the  court  baron  of  the  honour  of  Pomfrct  in  Torh^^^ 
dire.    And  ferjeant  LuPwyche  moved  for  reverfal  of  the  judg-tend  to  courts 
ment.     1  Exception.    That  this  action  was  an  ad  ion  uponin  which  dama- 
the  cafe  for  words,  and  upon  iflue  joined  the  jury  affeffed  39^*  ^f *  cannot  b* 
ud.  damages,  &c.  and  the  court  gave  3/.  cofts  de  w^'-Snoiim'of  409, 
xnento  which  he  laid  was  til  by  21  Ja.  1.  cap.  16./  6.  which  s.  C.cit.  6  Vin, 
ena&s,  that  if  in  cafe  for  words  the  jury  give  left  than  40/.  35°-  vide  Pott. 
damages,  the  plaintiff  (hall  have  no  more  cofts  than  da-W*  3  Sa^. 
mages.     And  he  faid  that  this  ftatute  extends  to  thefe  in-' pre^so"4" 
Verier  courts,  for  the  words  of  the  aft  are  [any  the  courts  No  exception 
of  record  at  Weftminfier^  or  any  court  whatfoever]  which™*  betaken 
words  are  fo  general,  that  they  comprehend  all  courts.     But  a/ter  verdl^  to 
the  court  inclined  ftrongly,  that  this  inferior  court  was  not  tl-n9  in  a  <jccia. 
within  the  intent  of  the  aft ;  for  if  it  were,  this  aft  would  ration  the  time 
totally  take  away  their  power  of  giving  coils  de  increment  in  *_hcn  .tnc  cauic 
fuch  cafes  to  more  than  40s.  for  the  jury  there  can  in  »o  „u*d?semb" 
cafes  give  damages  beyond  30^.  iia\  (tour  if  they  did  fo,  acc.  Com?  12. 
the  court  would  nave  no  jurifdiftidn  in  the  caufe)  and  con-  Salk.  662. 
fequentry  the  court  in  no  fuch  cafe  could  give  cofts  de  were-?**}*1*™*™01 
menu  above  40/,  which  was  never  the  intent  0/  the  aft.    But  Jt™iub&  Jv£aed 

«•  afwr  *wK&.     To  a  plea  concluding  to  the  country  a  replication,  "  qucud  quod  the  dc- 
feadajit  ||4|h  uodfred  an  uTue ;  tfce  plaintiff  doth  the  like*'  is  no  joinder. 

this. 
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#-  this  a&  ought  to  be  intended  of  courts,  in  which  the  jury 

wr/ui        may,  if  they  pleate,  give  more  than  40J.  damages;  but  in 

Smith.       court3  baron  they  cannot.     And  by  Wright  ferjeant  (who 

was  not  concerned  in  the  caufe  as  counfel)  cods  de  incrc* 

mento,  according  as  the  cafe  requires,  are  given  in  all  courts 

baron  in  E'igiand,  notwith (landing  the  aft  of  James  1. 

2  Exc.  That  no  time  is-  laid  in  the  plaint,  when  thefe 
words  were  fpoken,  and  therefore  they  might  be  fpoken  after 
the  plaint  entred.  But  per  curiam,  that  fhall  never  be  in- 
tended after  a  verdift,  but  the  contrary. 

3.  The  third  exception  was  to  the  joining  of  the  iffue, 
for  the  plaintiff  comes  and  fays,  quoad  quod  the  deiendant 
has  tendered  an  iffue,  praeditlus  the  plaintiff  /v./z/^r,  which 
is  nonfenfe,  and  no  iffue  joined.     Of  which  opinion  was  the 

'      '  whole  court,  who  faid,  that  it  would  be  of  ill  confequence 

to  approve  fuch  a  precedent.     And  therefore  for  this  reafon 

*  judgment  wa$  reverfed. 

Stic  of  timber  CT*Reby  chief  juftice  reported  to  the  other  juftices,  that  it 
UmdTbTVarol1  was  a  <lucft*on  before  him  at  a  trial  at  nifi  priuj  at  Guild- 

good  within  the  ball>  whether  the  fale  of  timber  growing  upon  the  land 
4th  fc&ion  of  ought  to  be  in  writing  by  the  ilatute  of  frauds,  or  might  be 
19th  Car.  1.  \>y  parol?  And  he  was  of  opinion,  and  gave  the  rule  ac- 
c*  3*  cordingiy,  that  it  might  be  by  parol,  becaufe  it  is  but  a  bare 

chattel.     ,And  to  this  opinion  Powell  juftice  agreed. 
► 

Villars  verf.  Parry  and  Moor. 

A  joint  judg*  S.  C.  Comb.  397. 

xnent  again  ft 

hail,  upon 1  a  fc-  rnp  H  E  defendants  were  bail  for  Clerk  in  a  fuit  brought 
^™^,as  1  by  the  plaintiff's  tcftator,  and  were  bound  in  recog- 
s.  c.   %  nuance  jointly  and  feveraily  for  200/.  Judgment  was  given 

v'n.  374.  againft  Clerk,  who  brought  error  in  B.  R-  and  the  judgment 

Ami  aftrr  tbe    wa8  affirmed.     Upon  which  the  plaintiff's  teftator  fued  a 

frm  in  which  it  /../••  Ai  •  •    n     i      i     •.    r%  j 

is  rnt.rcd  not  fctrt  fount  upon  the  recognizance  again  it  the  bail  Parry  and 
a™mo4blc.S.C.  Moor,  who  pleaded  that  no  capias  ad  fafisfaciendum  iffued 
iVin.  374.  againft  Clerk.  The  plaintiff  replied,  that  there  was  a  ea- 
Sed  v»dc  ^ft.  j;as  a&  fatisfocietidum  fued  and  returned,  bV.  and  therefore 
Jrfiniftcria!  tx-  prayed  judgment  to  have  execution  of  the  feveral  fums  men- 
rors  nny  be  tioned  in  the  recognizance  againft  the  defendants.  The  de- 
amended  at  any  fondants  demurred.  And  judgment  was  given  for  the  plaintiff, 
IcTstTw"  and  mXx*&*  that  tne  Pontiff  (hould  have  execution  de  prat- 
ard  ride  poft.  ditlis  feparahbus  fummis  2coo/.  et  2000/.  againft  the  de- 
895.  Str.  113s.  fendants  jointly,  whereas  the  fare  facias  was  feveral.  And 
2 V t'  ¥°\}Cr  V"  &'re&  ^crjeant  movcd>  that  this  might  be  amended,  becaufe 
Barne^o.  the  fare  facias  is  right,  and  that  ought  to  govern  all  the  pro- 
edit.  118.  Rex.  v.  Atlcinfon,  E.  T.  14  G.  3.  B.  R.  Judicial  one*  only  during  the  term  in 
vhich  the  jucigmeM  is  entered.  Per  cur.  ace.  Str.  139.  and  vide  Gilb.  C.  B.  ad  edit.  142. 

ceeding*. 
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cccdings.    But  Levinz  ferjeant.  e  contra  argued,  that  the  juclg-      Villars 
raenr  ought  to  have  been  that  the  plaintiff,  ihpuld  recover         W-" 
againft  the  defendant  Parry  2000/.  and  againft  the  defend-  AWY' 

ant  Moor  2000/.  But  as  the  judgment  is  entered  for  200c/. 
and  2000/.  each  of  them  is  charged  with  4000/.  which  is 
erroneous,  but  not  amendable,  becaufe  it  is  an  error  in  law. 
For  if  a  record  be  right,  and  an  ill  judgment  in  fabftance  is  Judgment 
given,  it  is  not  amendable.     Therefore  if  debt  is  brought  a£ainft  an  rxc- 
againft  an  executor,  and  judgment  given  apiinft  him  de  bonis™™  .^^^ 
propriis,  this  is  not  amendable.     The  fame  law  if  a  capwtnrhe  is  only  re- 
is  entred  inftead  of  a  miferkordia,  becaufe  it  is  error  in  the  iponfible  de  Jo- 
judgment  of  the  court  in  the  Jaw;  which  cafes  the  court *"  ¥**ari'  « 
agreed.     And  Treby  chief  juftice  faid,  that  if  this  had  been  '£  Cunt."Burr. 
upon  a  joint  lien,  the  judgment  mud  have  been  joint;  but  2730. 
here  the  plaintiff  by  his  feveral  fcire  facias  has  made  it  a  fe-  a  capiatur  for  a 
veral  lien,   and  therefore  the  judgment  ought  to  be  feve-  roifer\co'? ia,nf 

.        „    ' .  .   .  .  J    .  ^  .     °  ...      amendable  led. 

ral.     00  it   is   plain  error    in   law,   and   not  amendable.  Vl^c  x $  &  i7 
But  if  it  had  been  John  for  Thomas,  this  had  been  only  vi-  car.  a.  c.  8.  f. 
immclerici,  and  amendable.  Or  if  this  motion  had  been  made J-  4  Ann.  c.  16- 
the  fame  term  in  which  the  judgment  was  given,  it  mighty*"  miftakcin 
have  been  amended;   becaufe  the  judgment  in  the  eye  of the chriftian 
the  law  is,  all  the  term  in  which  it  is  pronounced  in  the  nam*  of  one  of 
brcaft  of  the  court.    But  as  the  Cafe  is,  all  the  jultices  agreed  the  Paltics»  »*• 
that  it  was  not  amendable.     Mich.   10  Will.  3.  B.  R.  the  ^X  21^ 
writ  of  error  was  quaihed,  and  afterwards  a  new  writ  of 
error  was  brought  upon  the  faid  judgment.     Poj}.  547, 

Errington  verf.  Thompfon,  Thcfa<fKof» 

S.  C.  21  Vin.   10a.  pi.  13.  fkV^ftk 

DEBT     upon     bond     in     London.      The     defendant  ftatvd  to  have 
pleads  a  releafe  dated  at  Nenvca/He  upon  Tine.*    The  aiifen  in  the 
plaintiff  demurs.     And  Girdler  ferjeant  for  the  plaintiff  ar-c5;un7.in^_h[ch 
gucd,  that  this  is  a  tranfitory  adion,   and  therefore  tlic^Se"™^1 
plaintiff  might  lay  it  where  he  pleafed.     Then  the  releafe,  r.  ace.  a  Leon, 
which  the  defendant  pleads,   is  alfo  tranfitory ;  and  when  79-  3  L5°»-  97- 
the  defendant  pleads  tranfitory  matter  in  bar,  he  ought  tpCrg*  hiiz' I?4' 
conform  to  the  plaintifPs  declaration.     Co.  Lit.  282.  a.  b.  \  LcvA^o. 
I  Sound.  85.     6  Co.  47.     Therefore  Mich.  5  Will.  &  Mar.  1  Kcb.  186. 
C.  B.  ret.  797,  Bare  v.  Cafe,   Debt  was  brought  upon  a  Pcr  cur-  »<*• 
bond  in  London  \  the  defendant  pleaded,  that  the  contract  ^g'po-h* 
wasufurious,  made  in  Surrey  \  the  plaintiff  demurred  gene*  10I/         " . 
rally;  and  adjudged,    that  although  the  plea  in  bar  con- See  alfo.  Cn. 
tained  criminal  matter,  yet  becaufe  it  was  tranfitory,  it  was  Eliz*  99-  Yciv- 
ill  pleaded,  and  the  plaintiff  for  that  caufe  had  judgment.  "*  s""  22, 

t?      •  7     1  r»    ?  1    -n     tt  \         r  J        to.  ante,   1 20. 

00  in  a  cafe  between  Fyke  and  Fullen  the  fame  term,  in  co-  a  deed  dated  at 
Tenant  upon  a  leafe  for  life  of  land  in  London,  the  defend-  a  particular 
ant  pleaded  (a)  a  releafe  at  Northampton,  and  adjudged  ill;  Placc.i,,.^n,g" 
for  it  ought  to  have  been  pleaded  at  London,  where  the  plain-  p™  i*tr^\ 

6  Mod.  195.  218  Salk.  660.  Poft.  1043-     ll  Mod.  ,57.  Cowp.  177. 

{a)  According  to  the  report  of  this  cafe  in  Lutw.  343.  the  matter  pleaded  was  the  ct>  ht'i 
•f  the  IdJor,  upon  which  eveat  the  tatfc  dct  ;«u;±cd. 

tiff 


in 
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Ehrxnqto*  tiff  brought  his  aOion,    And  it  is  no  obje&ion,  to  fay  that 
*"fo'       this  releafc  in  the  principal  cafe  bore  date  at  Neweaftle\  for 
■omfsok.      |h0Ugh  |t  \xzi%  date  there,  it  may  have  been  delivered  it 
London,  and  tradhio  facit  char  tarn.    And  fo  it  is  held  in  Dier 
lately  printed   167,  b.  in  tnargine.    The  court  agreed  the 
cafes  put  by  ferjeant  Girdlerf  becaufe  the  deeds  there  did  not 
bear  date  at  any  particular  place  \  and  then  they  are  altoge- 
ther tranfitory,  and  mud  purfue  the  declaration  of  the  plain- 
tiff    But  where  a  deed  bears  date  at  a  certain' place,  it  is 
local,  and  mud  be  pleaded  there.    So  Co.  Lit.  <S.  a.  fays,  that 
it  is  difadvantageous  to  the  grantee,  to  have  the  deed  bear 
1fiA«*4t4<t%tt<idate  at  any  place  certain,  which  is  for  the  reafon  aforefaid. 
*  any  place      And  in  the  principal  cafe  if  the  plaintiff  had  replied  non  eft 
abroad,  it  xqtj  fa&um%  the  venue  rouft  have  come  from  Newcaftle.    And  as 

^wt^*0"  to  the  fuppofition,  that  it  might  be  dated  at  another  place 

«wa  viz  to  nave        ■    •  .*  r      •  V       »  »  r  *      1  • 

been  made  at    anc*  delivered  at  London %   the  court  anfwered,  that  datum 

.my  place  in.      prima  facie  fignifies  deliberatum.     And  Powell  juftice  faidt 

England.  tt,at  ;f  a  jced  bears  date  at  Bourdeaux  in  France^  one  may  dc- 

^c"£  *cc;     dare  upon  it,  for  neceffity,  to  be  made  in  quodant  loco  vocaU 

Mod.  128.        Bourdeaux  in  France  in  IJlington  in  Middlejcx  \  but  if  it  be 

Salk.  660.        pleaded  in  bar  of  an  action,  it  ought  to  be  conformable  to 

10  Mod.  155.    |hc  plaintiff's  adlion,  becaufe  the  place  where  it  bears  date 

BurtheVlace     *s  not  1U  £n%fand*    ^ut  ^ lt  bc  dated  at  Bourdeaux  in  partibus 

•broad  mxxkitfotronfmarinis,  one  cannot  declare  upon  it  here,  {a)  But  Trebj 

be  mentioned  in  chief  juftice  faid,  that  the  old  opinion  in  the  old  books  was 

u's  description.  tfcat  if  a  bond  bears  date  at  A.  in  regno  Galliae,  it  rs  not 

'  io«C 6Mod    t"a^e  *n  England  \  but  the  new  and  better  opinion  is,  that 

«8.  silk.  659.  in  fuch  cafe  it  may  be  laid  in  pleading  to  be  made  where 

D.  ace.  CoWp.  the  a&ion.  is  brought.    But  where  a  deed  is  dated  at  one  place 

*77,  in  England^  it  cannot  be,pleaded  to  be  at  another.    Therefore 

the  court  advifed  the  plaintiff  to  waive  bis  demurrer,  and 

take  iffue  upon  the  plea;  to  which  it  was  confented. 

(a)  R.  ace   Ltttw.  950.  fed  vide  Lat.  4.  ro  Mod.  *«y.  Cowp.  lyfc. 

Sha*w  verf.  Simpfon. 

S.  C.    19  Vin.  195.  pi.  7. 

IN  cafe  agahrft  a  bailiff  for  the  falfe  return  of  nulla  bona 
upon  a  fieri  facias  y  the  o/ieftion  was  upon  the  evidence  at 

ciudVd  b°nth  the  tria1'  whcthcr  the  bai,iff  of  a  hherty  (ha!l  bc  oo^tad** 
*er;rfi  re!  *  m  P<>int  OI"  evidence  by  the  return  of  the  fheriff  ?  And  per 
turn.  curiam,  be  is.  concluded.*    And  if  the  iheriff  makes  any 

other  Teturn  than  that  which  the  bailiff  makes  to  him;  he 
<*)  Vufc  u  jd.  may  ]javc  hk  (a)  aaion  againft  the  (heriff.  And  it  was  faid, 
*'  c'  s'  that  Bolt  chief  jnfticc  was  of  this  opinion.    Sec  36  Hen.  &• 


Baker  \ 
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Intr.  Trin.  8  * 

Baker  verf.  Wall.  RoViis*  *  / 

EJeQment  for  a  houfe  and  land  called  Dumfey  in~*— upon  An  cftatc  tail 
the  demife  of  Jane  Wall.     Upon  not  guilty  pleaded  the  ™^^£ 
jury  find  a  fpecia!  verdift ;  that  Daniel  Wall  fen  tor  was  feifed  out  wor(js  Qf 
of  the  lands  in  queftion  in  fee,  and  had  ifiue  two  fons  Daniel  procreation.^ 
zndjobn,  and  made  his  will  in  writing  in  this  manner  :  "  Item9  D-  acc.Co.  Lite. 
"  I  devife  to  Daniel  my  elded  fon,  all  that  my  farm  called  *^po"  gf0, 
"  Dum/ey  to  him  and  his  heirs  male  for  ever,  if  a  female,  my  Com.  115.  and 
"  next  heir  (hall  allow  and  pay  to  her  200/.  in  money  or  fee  3  Salt.  336. 
"  nl,  a  year  out  of  toe  rents  and  profits  of  Dumfey%  and  Uiall "  M<^;  **y-     v 
«  have  all  the  reft  to  himfelf,  I  mean  my  next  heir,  to  him  ^.^J^    * 
"  and  his  heirs  males  for  ever  :n   the  jury  find  further,  that  hcirgencral  may 
the  devifor  died,  that  Daniel  the  fon  entred,  and  died  leaving  take  by  pur* 
iiloe  but  one  daughter,  the  leflbr  of  the  plaintiff;  that  the  ^^j^.* 
younger  fon  John  entred  into  the  land  in  queftion ;  that  Jant  ^0J  exPrefiJy 
WalltnxxeA  upon  him,  and  leafed  to  the  plaintiff,  who  entred ;  excludes  the 
that  John  JT^/Zre-entred,  and  eje&ed  htm,  upon  which  the  heir  general, 
plaintiff  brought  this  ejedment;  et  ft  Isfc.     A  nd  it  was  ar-  j^j^fjg' Ahr' 
gued  at  fevcral  days  by  ferjeant  Levinz  and  fcrjeant  Wright^  g%    taEd. 
for  the  plaintiff,  that  the  jury  had  found  the  lefior  the  heir  at  307.    R.  ace 
law  of  the  devifor;  then  there  rauft  be  either  exprefs  words,  *  v<rn-  7*9* 
or  the  manifeft  intent  of  the  party,  confident  with  the  rules  of  *£c '^™ *44* 
law,  apparent,  to  difinherit  her*,  for  it" is  a  rule,  that  (a)  an  oilb. Eq.Rep. 
heir  (hall  never  be  di  {inherited  by  implication.  As  to  the  fir  it,  116. 131,    x 
there  are  no  exprefs  words  here,  at  leaft  not  fufficient *,  for  as  £9.--Abr.  De- 
to  the  words  [if  a  female  then  my  next  heir,  fafr.]  now  1.  x^^^V' 
Next  heir  by  itfelf  without  addition  of  male  or  female  is  not  5  Burr.  2615.  * 
a  good  name  of  purchafe.     But  2.  admitting  that  it  might  be  BI.  687. 
a  good  name  of  purchafe,  yet  here  the  defendant  is  not  next  Sec  alfo  NcJ£ 
heir;  for  the  plaintiff's  lefior  is  next  heir  to  the  devifor :  And  £*£  *$'  a  °* 
one  cannot  make  a  man  a  purchafer  by  the  name  heir,  un-  xjihEd/n.  a. 
Ids  he  be  aftualry  heir,  as  Hobart  fays  in  Counden  and  Clerl\  D.  com.  x  Co. 
cafe.    Hob.  31.     And  though  it  may  be  obje&ed,  that  the  £?*' b-    ^°- 
defendant  was  defigned  by  the  devifor,  to  be  lpecial  heir ;  and  b!*n&  i^hEft 
that  Hale  chief  juftice  was  of  opinion,  1  Vent.  381.     1  Mod.  n.  3.  fee  alfo 
161.    a  Lev*  79.  {b)  that  one  may  make  a  fpecial  heir  a*P.Wms.  1. 
purchafer  by  the  name  of  heir ;  yet  that  is  but  a  new  opinion,  5*c"a  £ha^b 
and  not  warranted  by  law.     And  as  to  the  cafe  that  he  cites,  Devifes.  H.  pif* 
1  Ventr.  381.  where  a  man  taking  notice,  that  his  brother  6.  ift  Ed.  331, 
(who  was  dead)  had  a  fon,  and  that  he  himfelf  had  three  8  vin-  3*7. 
daughters,  who  were  his  heirs,  he  gave  to  them  2oqoA  and  p   X3' 
to  his  brother's  fon  he  gave  his  land,  by  the  name  of  his  heir 
male,  provided  that  if  his  daughters  difturbed  his  beir,  that 
then  the  devife  to  them  of  the  2000A  (hould  be  void;  and 
it  was  refolved,  that  the  devifor  taking  notice  that  others  <weie 

( •)  Vide  Cowp.  657.  DoujrJ.  730.  Prec.  Chan .  440. 45a.  3  Wilf.  41$. 

fi)  The  cafe  in  which  Hale  Ch.  Juftice  delivered  this  opinion,  was  upbn  ft  covenant  to  ftaod 
fcifrd  to  ufes,  and  in  Burr,  and  Bl.  ubi  fupra,  the  court  of  B.  R.  certified  that  they  (houla1  ba 
if  tbe  Cimc  opinion  in  a  cad  npon  a  deed. 
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his  heirs,  the  limitation  to  the  (on  of  his  brother  by  the  name 
of  heir  male  was  by  a  good  name  of  purchafe  :  «s  to  that  cafe 
they  faid,  that  the  devifor  exprefsly  took  notice,  that  his  three*, 
daughters  were  his  heirs,  and  therefore  it  was  altogether  his> 
defign  to  exclude  them.  But  in  this  cafe  the  devifor  did  not 
take  fuch  notice  of  the  leflbr  of  the  plaintiff,  nor  could  he, 
becaufe  fhe  was  not  then  in  being.  But  in  the  cafe  in  Vtn- 
tris  the  daughters  were  in  ejfe  at  the  time  of  the  devife.  Be- 
fides,  j!hey  argued  that  no  intent  appeared  here  to  exclude  the 
daughters,  becaufe  the  words  (faid  they)  are  fenfelefs,  and 
fuch  as  out  of  them  no  manifeft  Signification  can  be  collecled. 
And  for  this  reafon  the  claufe  (hall  be  void,  and  the  leflbr  of 
the  plaintiff  (hall  take  as  heir  by  defcent. 

But  it  was  adjudged  per  curiam,  upon  great  confideration, 
that  the  defendant  ought  to  'have  judgment.  For  T.  they 
faid,  that  it  was  very  manifeft,  that  the  devife  to  Daniel  the 
fon  was  an  eflate-tail  male.  For  though  in  a  deed  it  had 
been  fee,  yet  in  a  will,  to  gratify  the  intent  of  the  devifor,  the 
law  will  fupply  the  words  (of  his  body)  2.  It  is  apparent, 
that  the  devifor  had  a  defign,  that  if  Daniel  had  a  daughter, 
(he  (hould  not  have  the  lands.  For  the  words,  [if  a  female 
*  then  my  next  heir,  C3V.]  muft  be  intended  as  if  he  had  faid, 

but  if  my  fon  Daniel  (hall  have  only  ifiue  a  female,'then  that 
perfon,  who  would  be  my  next  heir,  if  fuch  iffue  female  of  Da- 
niel was  out  of  the  way,  (hall  have  the  land.     -And  farther  to 
make  his  intent  more  manifeft,  he  gives  a  rent  to  fueh  fe- 
male out  of  the  lands,  which  demonftrates  that  he  had  no  defign 
that  (he  (hould  have  the  land  ;  for  fhe  could  not  have  both  the 
The  intent  of  a  land  and  a  rent  ifluing  out  of  the  land.   Then  the  rule  of  law 
devifor,  if  con-  js>  tnat  where  the  intent  of  the  devifor  is  apparent,  if  it  does 
!^lesofWutthC  not  contradicl  the  rules  of  law,  it  ought  to  be  purfued.  Then 
oujHittobcpur-  it  ought  to  be  confidered  here,  how  far  the  intent  of  the  de- 
fucd.  D.acc.  1  vifor  will  confift  with  the  rules  of  law.     If  the  devifor  had 
Bro.  c.  C.  143.  faid  no  more  than,  my  next  heir  (hall  then  have  the  land,  that 
-co  3 iVcrni^13^  not  ^>een  a  800c*  namc  °f  purchafe  ;  becaufe  it  does  not 
Rep-  63i*  S9h  import  either  male  or  female  ipecially,  but  fignifies  the  heir 
~  "*  general.     But  if  he  had  faid,  next  heir  male,  that  had  been  a 

fpecial  heir,  and  good.  1  Co.  66.  b*  Archerr%  cafe.  Then 
here,  when  the  divifor  fays,  I  mean  my  next  heir  to  him,  &c 
by  the  words  [to  him]  which  are  of  the  mafculine  gender,  it 
is  apparent,  that  he  intended  male;  and  thefe  words  [to  him] 
are  tantamount  to  the  word  male  *,  fo  that  it  is  the  fame 
thing,  as  if  he  had  faid,  I  mean  my  next  heir  male,  which  as 
before  Is  faid,  is  a  good  name  ot  purchafe  as  fpecial  heir. 
Then  it  is  clear,  that  the  devifor  intended,  that  fuch  heir  male 
(hould  be  a  purchafer,  becaufe  he  goes  on,  and  limits  ir,  and  to 
his  heirs  males  for  ever ;  fo  that  it  is  like  1  Co.  66J.jircherys 

cafe. 


2  P.  Wmi 
74I.  Dougl. 
327.  and  vide 
Burr.  2579. 


Eaftcr  Term  9  Will.  3.  .187 

cafe.    And  as  to  the  objection,  that   John  is  male,  but  not       Baker 
heir,  for  Jane  the  heflbr  of  the  plaintiff  is  right  heir  to  the  de-        ™^ 
vifor;  and  Hobart  fays,  that  no  man  can  take  as  purchafer  by 
the  name  of  heir,  but  he  who  is  right  heir  •,  the  court  an- 
fwcred,  that  this  is  generally  true,  where  the  devife  is  to  the 
right  heirs  of  7.  S.  &c.  without  faying  more ;  but  if  theparty 
takes  notice,  that  he  has  a  right  heir,  and  fpecially  excludes 
him,  and  then  devifes  it  to  another  by  the  name  of  heir ;  this 
fcall  be  a  fpecial  heir  to  take,  as  I  Fentr.  381.  the  cafe  put  by 
Hale  chief  juftice.     So  in  this  cafe  the  devifor,  after  having 
excluded  all  females  who  fhould  be  his  right  heirs,  gives  it  to 
his  then  next  heir  male,  tsfr.  which  is  a  good  fpecial  heir. 
And  Treby  chief  juftice  faid,  that  the  infertion  of  one  word,, 
viz.  if,  in  the  firft  claufe  of  the  will,  would  put  it  beyond  dif- 
pute.    As  if  it  fhould  be  read,  I  give  to  my  eldeil  fon  Darnel    .   ' 
and  his  heirs,  if  male,  for  ever,  if  female,  then,  Wr.    This 
will  make  it  a  very  clear  cafe,  and  make  his  intention  very 
clear  alfo,  which  is  a  thing  very  confiderable  in  the  cafe  of  ^^ba  *™£ 
wills.  And  therefore  in  a  cafe  lately  referred  by-the  lord  chan-  exweffing  the 
cellor  to  Holt  chief  juftice  and  himfelf,  between  Hodgkinfon  devifor's  whole 
and  Star,  /*.  feifed  of  lands  in  fee  had  iflue  two  fons  B.  and  C.  m^rcft,  his 
and  made  his  will,  and  devifed  feveral  lands  to  B.  and  that  B.  j^ £"*** 
(hould  renounce  all  his  right  in  Blcahacre  (of  which  the  de-  r.  acc.  Hi>b.  %. 
vifor  was  then  feifed)  to  C.  and  it  was  objected,  that  this  was  Cowp.  352. 
no  devife  of  the  land  to  C.     2.  That  if  B.  fhould  releafe  his  PofL  83'- 
right,  this  was  intended  to  benjnly  an  eflate  for  Hie  ;  but  be- j'™  WQ z  *  ^od! 
caufe  the  words  were  [all  his  right]  it  was  apparent,  that  A.  45.  Voir.  157. " 
intended,  that  C.  fhould  have  fee  -,  and  accordingly  they  cer-  a  P-  VVms- 
tifed  their  opinions  to  the  lord  chancellor.     He  alfo  cited  523* %  A*k* %1% 
another  cafe  lately  adjudged  in  C.  B.  where  J.  S.  having  a^^p'^j, 
remainder  in  fee  devifed  all  his  remainder  to  J.  N*  and  ad-  1  Roll  Abr. 
judged,  that  a  fee  was  devifed.     Therefore  in  the  principal  834- 1- 26. 
cafe  the  intent  of  the  devifor  being  apparent,  and  not  contra-  ?iiik'  23£' Prcc* 
ry  to  the  rules  of  laws,  it  ought  to  be  fulfilled.  And  therefore,  Yotr'^t   3 
per  totam  curiam,  judgment  was  given  for  the  defendant.         V.  Wn».  295. 
poft.  1324.  3  Atk.  48*.     Cowp.  299.     D.  acc.  Dougl.  734.  vide  I  Vez    226. 

Shapcott  verf  Mugford.  wak^V 

CA  S  E.     The  plaintiff  declares,  that  he  was  poflefled  of  j£  33"C?°J 
divers  clofes  in  B.  which  he  fowed  with  corn,  and  when  thepropri^oTof 
it  was  ripe,  he  reaped  it,  and  made  ir  into  {Leaves,  and  duly  tithes  for  not 
fevered  the  tithes  thereof  from  the  other  nine  parts  ;  that  the  taking thcm 
defendant  was  proprietor  of  the  tithes;  that  the  plaintiff  re-  JJ£*'  ^^ 
quired  the  defendant  to  take  away  the  tithes  off  his  land,  but  Palm.341.38r. 
that  the  defendant  did  not  take  them    away  in  convenient  Ley.  69.  Gcdb. 

time,  but  fuffered  them  to  continue  there  upon  the  land  from  3a9-    D-  acc- 

3  BuLlr.  337. 
I-ateh.  8.  Noy.  31.  and  the  plaintiff  may  declare  with  a  per  quod  the  grafa  did  not  grow 
where  the  tithes  lay,  and  he  could  not  put  his  cattle  into  the  clofc  to  departure  the  refidut  of 
the  grab,  left  they  (hould  hurt  the  tithes. 

the 
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Stu?co*T    the  fourth  of  June  6  Will.  3.  until  the  firing  of  this  a&ion; 

M  Tf'  t>  ^r  ?V0{*  &er  totum  tetnpu*  p'tdiclam  the  gra6  did  not  grow 
where  the  corn  lay,  and  the  plaintiffloft  the  benefit  of  the  re- 
ftdue  of  the  grafs  in  thatclofe9becaufehe  could  not  departure 
hi*  cattle,  for  fear  of  doing  damage  to  the  corn.  Not  guilty 
pleaded.  Verdift  for  the  plaintiff  and  intire  damages  given. 
Serjeant  Gould  moved  in  arreft  of  judgment,  that  the  aftion 
will  not  He,  becaufe  the  plaintiff  might  have  prevented  any 
injury  which  this  corn  could  do  him.  .  For  as  foon  as  the 
tithes  are  duly  fevered,  the  property  of  them  is  veiled  in  the 
parfon  \  then  if  upon  notice  he  does  not  carry  them  away, 
they  may  be  di drained  as  damage  feafant,  or  trefpafe  will  lie 
agatnft  him.  As  where  an  executor  does  not  remove  the 
goods  of  the  teftator  in  convenient  time  after  his  death,  the 
owner  of  the  houfe,  where  they  are,  may  have  trefpafs  againft 
him.  Cro.  Jac.  204,  Stodden  v.  Harvey.  Then  when  the 
law  has  prefcribed  a  remedy,  the  party  mud  be  content  with 

Tor  in  kft  im-  lt*  an(*  ma^  not  Vvc  ***?  ot^cr*     ^nd  therefore  in  this  court 
mediately  hiju-  in  a  cafe  between  Thornton  and  Aulien%  intr.  Hit.  4  £3*  5  Will 
riouMref-        &  Mar.  C.  B.  R<tt.  1051.  the  plaintiff  brought  eafe  agaioft 
^o  "r  aftion    *^c  defendant,  and  declared  that  he  was  pofleffed  of  a  cloft, 
scefpoft  1401.  and  ^e  defendant  dug  pits  in  it,  t&c.per  auod>  farY.and  after 
8  Mod.  275.     verdift  for  the  plaintiff  it  was  adjudged,  that  the  action  will 
Str.  635,  63*-   not  ]ic ;  becaufe  the  canfe  of  action  was  properly  txefpafs, 
4«  W  IT*     *°r  wn*cn  (^e  PartX  m*£nt  have  an  »&ion  of  trefpafs,  but  could 
*    899.  Burr.       not  turn  it  into  an  adion  upon  the  cafe.    But  the  court  an- 
nt 4.  1559.     fwered,  that  doubtlefs  in  the  principal  cafe  the  aftion  would 
%  war.  313.     )ic#  anci  f0  thcy  faid  it  had  often  been  adjudged.    See  t  RolL 
Ab.  109.   I  Danv.  206.    2  Vin.  1:5.  //.  36,  37.  And  though 
it  (hould  be  admitted,  that  the  plaintiff  might  have  had  tref- 
pafs againft  the  defendant  for  not  taking  away  the  corn  in 
convenient  time,  yet  this  was  no  argument,  becaufe  in  many 
cafes  the  law  allows  a  double  remedy.    But  they  held,  as  this 
cafe  was,  the  plaintiff  could  not  have  trefpafs,  but  only  cafe. 
Trefpafs  lies  not  For  he  could  not  have  trefpafs  quare  vi  et  armis  be  did  not 
y/u*»  /2yf»>r»non  fea-     take  away  his  corn,  which  is  but  a  non  feafance.     But  they 
'    y$  «    '  knee.    R.aec.  agreC(^  that  the  cafe  of  Thornton  v.  Auften  was  good  law,  for 
ad.  Re*      '    l^c  plaintiff  turned  that,  which  was  properly  trefpafs,  into 
D.acc.  aBulftr.  an  adion  upon  the  cafe,  only  with  the  defign  to  evade  the 
3i»-  1  Roll,     ftatute  of  22  &  23  Car.  2.  and  to  get  full  cofts>  though  the 
RWilf3u        damages  were  under  40/.     And  that  judgment  of  the  cafe  of 
%       •  3X*      Thornton  and  Aufien  the  judges  of  the  King's  Bench  approved. 
[Note  for  this  fame  rcafon  this  term  between  Hills  and  Clerk 
the  plaintiff  brought  cafe  againft  the  defendant  qunre  amputa- 
vit  et  fpoliavit  his  corn,  by  which  he  loft  it  i  after  verdiel  for 
the  plaintiff  upon  the  general  iffue  pleaded  judgment  was  ar- 
tefted.] 

» 

Then 
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Then  Gould  todk  another  exception,  that  the  plaintiff  has    Shapcott 
hid  two  fereral  damages  in  his^er  quod,  and  in  tire  damages     M^" 
are  given,  then  if  the  adion  does  not  lie  for  the  one  part,  the        hM* vk0" 
whole  (hall  be  arretted ;  but  (by  him)  theaftion  does  not  He 
for  the  lofs  of  the  benefit  of  the  grafs  becaufc  he  could  not  de- 
pafturehis  cattle,  Wc.   for  ,he  might  have  put  in  his  cattle 
without  danger  ;  for  if  the  defendant  did  not  take  a\fay  his 
tithes  in  convenient  time  after  notice,  the  plaintiff  might  put 
in  his  cattle ;  and  though  they  eat  the  &>rn,  yet  it  would  be 
damnum  obfque  injuria.  Then  to  fuffcr  the  plaintiff  to  bring  an  x 

adion  upon  afuppofal  that  he  could  not  put  in  his  cattle  when 
he  might ;  is  to  fuffcr  *im  to  maintain  an  a£Uon  for  his  own 
negligence,  whkh  the  law  will  not  permit.  Againft  this  Bird 
ferjeant  for  the  plaintiff  anfwered,  that  the  plaintiff  could  not 
have  put  in  his  cattle;  no  more  than  if  feffee  for  years  at  the 
end  of  his  term  leave  corn  upon  the  land,  the  leflbr  might  put 
in  his  cattle  to  eat  it,  which  he  cannot  jaftify.    For  where  a 
right  is  once  veiled  in  a  party,  he  who  deftroys  it  (hall  be  a 
trefoaffor.     And  he  cited  Mich.  22.  Car.  2.  B.  R.  Rot.  249. 1^°,Jh0ef^c§ 
Lutfcomb  verf. Porter , the  cafe  in  termini*  with  the  prefent  cafe;  S^notrcanoTe 
and  after  vcrdift,  judgment  there  was  given  for  the  plaintiff,  th^m  in  a  can- 
Am!  it  was  adjudged  ^*r  curiam  in  this  principal  cafe,  that  the  venient  time, 
plaintiff  could  not  put  in  his  cattle,  and  eat  the  corn ;  for  if**  ,°^c^ots 
foat  (hould  be  allowed  it  would  fubvert  the  foundation  of  this  ^  j^his^at? 
aflion  for  the  other  part,  which  hath  often  been  adjudged  tic  and  eat 
maintainable.    Betides  that  it  is  unreafonable,  that  the  plain-  them. 
tiff  himfetf  fhouM  be  judge,  what  is  convenient  time.  And  10 
permit  him,  if  the  corn  is  not  removed  at  the  day,  to  put  in 
his  cattle,  and  eat  all  the  corn,  would  be  a  much  greater  lofs 
to  the  parfon,  than  that  which  the  plaintiff  hath  fuilained  by 
the  continuance  of  the  corn  upon  the  land.     But  it  is  much 
more  reafonable  to  permit  the  plaintiff  to  bring  an  action 
againft  the  parfon,  and  fo  the  court  to  be  judge  of  the  reafon- 
ablenefs  of  the  time,  and  that  the  recompense  be  proportion* 
able  to  the  lofs  ftiftained.     And  therefore  judgment  was  given 
for  the  plaintiff.  * 

Harnon  verf.l^otd  Jermyn. 

t n  cafe  for  a 

CfcSE  againft  the  defendant  for  a  feffe  return,  he  being  Mfc  «*««  to  » 
baiHff  of  the  liberty  <rf  St.  Edmtmdjbvry.  And  f.he  plain-  ^^n^hr! 
tiff  declare  J,  that  lie  recovered  judgment  in  C.  B.  againft  J.  t^jf  t°h^dccla- 
S.  for  fo  rrtuCh,  upon  which  he  fued  a  fieri  facias  dire&ed  to  ration  feta  out 
thelheriffof  SuffM*  which  woe  delivered  to  him,  qui  virtute  the  fubftance 
ejufdem  brew  yet  pro  execution  inde%  man  davit  to  the  defendant  ^^^the"* 
aitunc  capitals fenefcbaUc  libertatis  de  Bury,  qui  virtute  ejufdem  {herhT/ir  tie 
brew  levied  20/.  and  made  a  falfe  return,  fcrV.    Not  guilty  execution  thereof 

made  his  man- 
date td  the  defendant,  it  will  after  rerdid  st  leaft  he  good,  tho'it  does  not  ftate  fpecifically  the 
tenor  of  the  mandate.  The  bailiff  of  a  liberty  cstmot  execute  procefe  unleTt  he  has  a  warrant 
from  the  flwriff,  D.acc.  Keihr.  86.  b.  Dalt.  459.  Imp.  71.  Such  warrant  mvft  be  in  writing. 
But  there  is  no  occafion  for  a  fcparate  warrant  upon  every  writ :  a  general  warrant  to  execute 
aft  writs,  is  fufficieift.  A  declaration  cannot  be  amended  in  fubftance  after  a  verdict. 

pleaded, 
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H wT*  P'ea^C(l»  ana"  tne  vcrdifl  for  the  plaintiff.  And  ferjeant  Lut- 
JeTmvn.  wftbe  moved  in  arreft  of  judgment,  that  here  was  no  mandate 
to  the  bailiff;  for  it  is  faid,  that  the  (her  iff  commanded  him, 
but  it  is  not  faid  what  to  do.  But  the  words^fcri facer*  t  (hould 
have  been  infer  ted,  for  want  of  which  the  declaration  was  ill 
For  the  mandate  of  the  (heriff  in  effeft  is  the  foundation  of 
this  a&ion.  For  if  there  was  no  good  mandate  the  defen- 
dant was  not  bound  to  execute  the  writ,  and  then  all  the  pro- 
ceedings afterwards  will  not  prejudice  him.  Upon  which  at 
another  day  ferjeant  Levinz  moved  that  the  plaintiff*  might 
amend  ;  for  he  faid,  that  this  was  but  vitium  clerici%  and  there- 
fore amendable  by  the  (tatute  o*'  8  Hen.  6.  He  therefore 
prayed,  That  upon  attendance  with  the  warrant  the  record 
might  be  amended  by  it.  But  it  was  denied  by  the  whole 
couct,  for  this  is  the  fubftantial  part  of  the  declaration.  And 
it  has  never  been  feen,  that  where  attorney  has  miftaken  a 
deed  in  pleading,  or  the  date  of  a  releafe,  that  this  has  been 
amended  by  the  deed.  No  more  can  an  amendment  be  grant- 
.  ed  in  this  cafe.  But  at  another  day  ferjeant  Levinz  moved 
that  this  declaration  was  good  without  amendment.  For 
when  it  is  faid,  that  virtute  ejus  brevis  et  pro  execution  inde 
mandavit)  Ufc.  it  is  a  fufficient  command  to  levy  the  debt, 
for  it  is  a  command  to  execute  the  writ  which  commands  to 
levy  the  debt.  And  Raft.  Entr.  275.  a.  is  in  point  as  the 
principal  cafe  is.  And  in  cafes  of  return  it  is  always  faid, 
mandavi  ballivo,  qui  nullum  dedit  refponfum  5  without  faying 
what  to  do.  And  he  faid,  that  this  exception  was  moved  at 
a  trial  before  Holt  chief  juftice  and  he  over-ruled  it.  And  in 
fa£t,  faid  he,  the  (heriffs  make  no  warrants  to  the  bailiffs  of 
liberties,  but  they  only  fend  the  writ  to  them  ;  and  they  ex- 
ecute it  upon  fame  general  warrant,  which  they  have  from 
the  (heriffs  to  execute  all  writs  according  to  the  agreement 
between  the  (heriffs  and  bailiffs.  But  (per  curiam)  this  ge- 
neral warrant  ferves  for  a  warrant  to  every  particular  cafe, 
for  there  mud  be  a  warrant  in  writing,  becaufe  a  command 
by  parol  to  the  bailiff  of  a  liberty  is  not  fufficient.  And  the 
difference  is  between  a  return  and  pleading :  for  in  cafe  of 
a  return  it  is  generally  tnandavi  bal/ivo,  but  in  pleadings  it 
mud  be  {hewn  at  large.  But  in  this  cafe  the  whole  court 
held,  that  the  pro  executione  inde  was  a  fufficient  mandate, 
efpecially  after  a  verdift,  and  therefore  judgment  was  given 
for  the  plaintiff. 

Yabflcy  verf.  Doblc. 

S.  C.  x»  Vin.  95. 

Confeffion  of  rr^HE  queftion  was,  if  the  confeffion  of  an  under-(heriff\ 
^££&h  J  of  aacfeape  be  any  evidence  againft  the  hish-flieriff; 
evidenceagainft  and  adjudged  that  it  i6.  For  though  the  (heriff  is  fuable,  yet 
the  fheriff.  tnc  under  (heriff  gives  him  a  bond  to  fave  him  harmlefs,  and 
therefore  it  will  all  fall  upon  him.  And  therefore  his  confef- 
fion is  good  evidence,  becaufe  in  cfiett  it  charges  himfelf. 

Coplefion 
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*    Coplefton  verj.  Piper.  wl3.c.b. 

Rot.  1231. 

TRefpafs  quare  claufum  necnon  mefuagium  et  tenementum  ^fpaflfor  en- 
f regit  et  quondam  par cellam  hordei  a/port  avitt  bfc.  Upon  tcring  a  mcffu- 
not  guilty  pleaded,  verdid  for  the  plaintiff,  and  intire  dama-  ag*aod  teoi> 
ges  given.    And  laft  Eafter  term  Gould  Ki  ng's  ferjeant  moved  u^\Vncxcf  ^ 
in  anrcft  of  judgment,   i.  That  the  word  tenementum  is  too  a^°r  Vgr^^ 
general  and  uncertain,  for  it  fignifies  any  thing  that  can  be  But  trefpafs  for 
holden.    But  the  Powells  juftices  faid,  that  eje&ment  (a)  de  taking  away  a 
urn  tenemento  is  ill  for  the  uncertainty,  becaufe  in  that  a£Hon  ^"jjfj?*^* 
the  thing  itfelf  muft  be  recovered,  and  tenementum  may  figni-  di^  bad  for  ^e 
ij  a  thing  for  which  ejeQment  will  not  lie,  as  an  advowfon,  uncertainty. 
£5V.  hat  in  trefpafs,  where  damages  only  are  recoverable,  the  vide  anlc»  ao 
word  will  ferve  well  enough.    But  in  this  cafe,  it  being  after  poft"  M1' 
verdiA,  they  will  intend  that  it  fignifies  the  fame  with  me* 
fuagiumt  and  fo  furplufage,  and  no  damages  given  for  it.    To 
which  Trebj  chief  juftice  agreed.  2.  Gould  argued,  that  the 
declaration,  was  too  uncertain,  for  the  jury  could  not  know, 
for  what  quantity  of  barley  the  plaintiff  declared,  for  the 
word  parcel  is  very  uncertain      And  therefore,  Cro.  Eliz. 
B6$r  866.  trover  for  parcella  pifcium  Anglice  ling,  judgment  Trover  for  a 
was  arretted  for  the  uncertainty.    5  Co.  34.  b.  Playter9^  cafe.  Parc*l  of  ling, 
Bcfides  that,  it  does  not  appear,  whether  this  parcel  was  fe-  jj?l aftcr  vcr~ 
vered  from  the  ground,  or  growing  upon  it;  in  which  cafe6 vide  gtVt  lg9t 
the  defendant  muft  have  different  pleas,  for  in  the  firft  cafe 
he  might  juftify  by  diftrefs,  in  the  laft  he  muft  make  title  to 
the  land.    And  therefore  the  plaintiff  ought  to  have  declared 
for  fo  many  loads  of  barley,  teV.  But  as  to  this  the  court  faid, 
that  after  verdi&  they  will  intend,  that  it  was  fevered  from     < 
the  land.     But  as  to  the  other  exception  they  faid,  that  this 
differs  from  Planter's  cafe ;  for  in  that  cafe  there  was  neither  T  f   ,  , 
quantity  nor  quality,  but  here  there  is  quality.     And  Treby  nci^o/hay, 
chief  juftice  faid,  that  in  the  term  before,  trefpafs  pro  tribus  good  after  vir 
flruibusfoeni,  jfnglice  ricks  of  hay,  was  adjudged  good  after  di<a-  R-  acc- 
verdi&.     And  Powell  junior  juftice  faid,  that  trover  pro  una  *  Modm  a8?* 
parcella  fili  had  been  adjudged  good  in  the  King's  Bench ;  and  Trover  for  a  * 
yet  there  it  fecms  that  there  was  uncertainty  in  the  quantity  parcel  of.tfuead 
and  quality  alfo,  for  there  -are  feveral  forts  of  thread.     So  *?°*  ?lcr  VCIV 
that  they  feem  to  be  of  opinion  that  the  principal  cafe  was  ^,v^e6lM°d* 
well  enough;    but    upon   the  importunity  of   the  defen-  Vent. 53.  27a, 
dam's  counfel  it  was  ftaydd  till  the  plaintiff  fhould  move  3*9, 
for  his  judgment.     And  now  this  term  Darnall  ferjeant 
moved  for  judgment;   and  faid  that  it  was  good,    after- 
vcrdia  at  leaft.     And  he  cited  Stile  i99,  75,  224,   35?,  SSSSS 
353.     Cro.   Jac.   664,  605.     Pojcb.    1694.     B.  R.  Ethe-  wine,  gocd. 
yick  v.  Calendar.     Trover  de  tribus  pedis  vini  branditati, 

{a)  R.  ace.  Str.  834.  See  3  Wilf.  aj.  Makepeace  v.rjopwood,  1  Barnes  117.  Cro.  Eliz, 
116.  186.  Poph.  197,  003.  Noy.  $4.  1  Sid.  *</$.  a  Kcb.  8 a,  3  Mod.  238.  Scd  vide  Cowp, 
3jo.  &  1  Term  Rep.  u. 

Anglice 
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Co  j»  tlestov  Angliee  brandy  wine ;  the  defendant  demurred  generally ;  and 

Piper*        exception  there  was  taken,  that  pecia  was  a  very  uncertain 

word;    but   it   was   adjudged   well  enough    after    verdict. 

And  in  that  cafe  Holt  cited  a  cafe  between  Brafey  and  Roe, 

trover  pro  qua  titer  pedis  tra&i  grajetti,  Angliee  drawn  grafett, 

Trover  Ibr  four  which  was  adjudged  good  upon  demurrer.     But  Treby  chief 

piera  of  drawn  jufijce  fay,  that  a  piece  of  fluff  was  a  quantity  known  to 

Jpon  demurrer  con^  °*  *°  many  yards  5  but  a  parcel  of  barley  is  no  quan- 

Vidc.  Sty.  75.  >  tity  known.     And  therefore  laft  Michaelmas  term  in  a  cafe 

between  Smith  and  Theobald,  trover  de  quadam  pair  eel  10  culmt, 

after  verdict  judgment  was  arretted,  nip,  tsfr.  And  in  Trin. 

1%  Car.  2.  jff.  R.  Rot.  373.  trover  de  quadam  par  cell  a  fili,  it 

was  adjudged  ill  after  verdift.   And  therefore  he  thought  that 

judgment  ought  to  be  arretted,  and  it  was  arretted,  nifi,  &c. 

Reynpldfon  v.  Bl^keand  the  bifhopof  London. 

<^ Whether  all  Pleadings.  Lev.  Ent.  141.  Poft.  Vol.  3.  s;8. 

vicarages  are  irr-  /*  °      ** 

dowed.  vide  15  t^tr\  H  E  plaintiffs  brought  quart  impedit  %  for  hindring  them 
R/ a.  c  6.  4  H.  J[  to  prefent  to  the  church  of  St.  Andrews  Wardrobe  in 
Com *  -  87*  B1  London ;  and  declare  that  by  the  great  fire  of  London  2  Sept. 
Q.  Whether  in  l6<56.  the  parifh  churches  of  St-  Anne  Bla&kfriors  and  St. 
an  averment  Andrew**  Wardrobe  were  burnt ;  and  that  by  the  a&  12  Car.  2. 
that  one  indow- ^a  ,  f#  jt  was  ena<3ed,  that  the  parifhes  of  St.  Anne  BlaA- 
«eater~VaIu*  fri^rs  and  St.  Andrew 'j  Wardrobe,  fhould  be  united,  and  that 
than  another,  the  parifh  church  of  St.  Andrew's  Wardrobe,  (hould  be  rebuilt, 
the  value  of  the  and  (hould  be  the  parifh  church  of  both  partfhes;  that  the 
rnajor  ought  to  feverai  patrons  of  the  refpecVtve  parifh  churches  fhould  prt- 
tler  a^delicet.  ^ent  ty  turns  to  this  new  church ;  and  that  the  patron  of  that 
<^  Whether  in  church,  of  which  the  indowments  were  of  the  greater  annual 
pleading  the  value,  fhould  have  the  firft  presentation;  then  the  plaintiffs 
1  Sr  b^dee?"  avcr» that  tliC  indowmcntsof  the  redory  of  the  church  of  St. 
th7 party "ught  Andrew* s  Wardrobe  were  of  greater  annual  value  than  the  in- 
not  to  lhcw  the  dowments praediQae  vicar  iae  ecclejiae  of  St.  Anne  Blackfrian  j 
confideration  thcn  the  plaintiffs  fhew  that  Sir  Thomas  Gage  was  feifed  in 
jyfjj*617  °f  fee  of  the  re&ory  impropriate,  to  which  the  vicarage  of  St. 
IVadi&tis  Anne  Blacbfriars  adtutrc  pertinebat,  and  being  fo  feifed  of  the 
where  it  has  no  redtory,  and  being  verus  indubitatus  pat r onus  inde%  dedit  rt 
antecedent  for-  concejfu  by  indenture  the  faid  re&ory  to  the  plaintiffs  and  di- 
wordwithwhich  vcrs  ot*crs  an<*  tnc»r  hetrs»  as  furvivors  of  whom  the  plain- 
it  is  ufed  »  tiffs  bring  this  quare  impedit  i  and  fhew  farther  that  James 
material,  and  Cade  incumbent  at  the  time  of  the  fire  of  the  church  of 
mCTtbncd  be-  St'  Andri,u!s  ^ardrobe  died,  whereby  the  church  became 
fore.  S°  c.  3  vo^  >  t'3at  King  Charles  IL  as  patron  of  the  church 
Lev.  435.  R.     of  St.  Andrew's  Wardrobe  prefented  Stoning,  who  was  ad- 

ace.  poft.  137..  mitted,  inftitwted,  and  induced,  which  was  the  firft  turn 
VideooVin.  '  '  "       * 

S14.  4  Bac.  94.  The  appendanc*  of  a  vicatag*  to  a  reclory,  is  deftroyed  by  an  onion.  In 
quare  impedit  the  plaintiff  (hould  (hew  a  Frcfentatton.  S.  C  3  Lev.  435.  R.  ace.  Su. 
J006.  D.  ace.  F.  K.  B.  .1.1.  H.  Vaugh.  56.  WatC  c.  42.  ad  ed.  441,  to  446.  Vide  %  Roll. 
Abr.  376.  Q.  R.  S.  j  7  Viiu  417.  (^c.  R.  c.  S.e.  5  Co.  9$.  a.  Or  flate  fpeciilly  why  he  can- 
not. Vide  F/&.  B.  33.  H.  Vaugh.  56.  Str.  1008.  Bl.  77*.  Watf.  nbi  fapxa.  Bro.  Qua.  Imp, 
138.  Roll.  Abr.  8c  Vin.  ubi  fupra.  If  upon  an  union  the  right  of  premutation  is  given  by  rotation 
to  the  feverai  patrons  of  the  united  churches,  in  a  quare  impedit,  for  the  firft  of  any  of  the 
turn*  in  the  rota,  the  plaintiff  muft  (hew  a  prefcMauoa  to  the  church  in  tight  of  which  he 
claims.    R.  ace.  Bl.  7 ;&.  3  Wilf.  aai. 
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afor  the  fire  j  that  Stoning  died  6  Will.   tSJ*  Mar.  where-  Reynolds©* 
by  toe  church  became  void ;  and  it  pertained  to  the  plain-        *^J 
tiih  to  prefent  as  the  fecond  turn,   &c.   and  the  defen-       **•***• 
dante  dillurbed  them,  ad  damnum,  &r.  the  bifhop  plends  his 
common  plea  as  ordinary  $  ■  and  the  defendant  Blake  demur* 
to  the  declaration. 

This  cafe  was  argued  feveral  times  at  the  bar  by  Gould 
\xAWright  King's  ferjeants  for  the  defendants,  and hy  Pan- 
brrton  and  Birch  ferjeants  for  the  plaintiffs.  And  feveral 
exceptions  were  taken  to  the  declaration,  to  which  the  court 
gave  no  refolution. 

1  Exc.  That  the  plavntifrs  have  declared  ill,  becaufe  they 
fay,  that  the  indowment  of  the  church  of  S7.  Andrew's  Ward- 
nbe  was  of  greater  value  than  the  indowment  praediclae  vi- 
cariae  ecclefiae  de  St,  Anne's  Blackfriers.  Nqw  if  this  had 
been  two  churches  appropriate,  this  might  have  been  well, 
becaufe  every  church  is  indowed  of  the  tithes,  glebe,  He. 
but  all  vicarages  are  not  indowed;  therefore  the  priintifrg 
ftould  have  (hewed  before,  that  the  vicarage  was  indowed, 
which  indowment  the  defendant  might  have  traverfed. 

2  Exc,  The  plaintiffs  mould  have  faid,  that  the  indow- 
ment of  the  one  is  of  greater  value  than,  viz.  of  fuch  a 
value.  And  though  it  is  not  obligatory,  nor  conclufive  to 
the  trial,  yet  for  conformity  in  good  pleading  it  ought  to 
have  been  fliewn.     6  Co.  47.  a. 

3  Etc.  The  plaintiffs  have  pleaded  a  grant  by  deed  of 
the  rectory,  to  which  the  vicarage  of  St.  Anne's  Blackfriers 
appertained,  by  Sir  Thomas  Gouge,  and  have  not  alJedged 
any  conCderation  ;  fo  that  the  ufe  will  be  to  Sir  Thomas  and 
his  heirs,  and  executed  by  the  ftatute,  and  fo  no  title  in  the 
plaintiffs. 

4  Exc.  The  plaintiffs  have  declared,  that  Sir  Thomas 
Gouge  by  deed  dedit  et  conceJSt  the  rectory  to  which  the  vi- 
carage appertained.  Now  a  rectory  will  not  pafs  by  grant, 
becaufe  it  confifts  of  glebe  land,  &c.  And  the  general 
practice  is  to  make  livery  of  feifin,  and  the  books  compare 

it  to  a  manor.     16  Hen.  7.  3.  b.  3  Hen.  7.  14.  a.  21  Hen  J***  f°r  yeaw 
7.  11.  b.     Leafe  for  years  of  a  rectory  is  good  without  p«rf™     b[£ 
deed,  becaufe  it  contains  glebe  land.     The  fame  law  of  arol  good, 
parfouage.      19  Hen.   8.    12.     If  the    plaintiff  had    faid 
generally  that  bir  Thomas  Gouge  dedit  et  conceffit%  the  court 
would  have  intended  livery;  but  not  now,  becaufe  he  has 
faid  that  it  was  by  deed,  wnich  deftroys  the  intendment.  f       ,      -    r 
And  fo  it  was  adjudged  Pafch.   15  Car.  2.  C  B.  George  v.  £?^3L 
Burr;  a  conveyance  of  lands  was  pleaded  by  dedit  et  con-  ftro/edbyflicw- 
ctjjit per  chartam  feojfamenti ;  and  it  was  held  ill,  becaufe  the  inS   ■'■'*■  *** 
wcrd  chart  m  dctlroyed  the  intendment  of  livery,  whicl  [C9J  *:t  w#* 
Vol.  I.  O  thebTd5:i 
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Retkoldson  tbctourt  would  have  had,  if  it  had  been  pleaded  by  dtdit 
vcrfus        generally. 


BLaki. 


But  the  court  took  no  regard  to  thefe  objections;  and 
the  judges,  when  they  gave  judgment,  made  but.  three 
points  in  their  arguments. 

1  Point.  Whether  the  plaintiffs  have  fufficiently  aver- 
red,  that  the  indowment  of  the  church  of  St.  Andrew's 
Wardrobe  was  of  greater  value  than  the  indowment  of  the 
church  of  St.  Anne's  Blackfriers.  For  tie  a&  has  appointed, 
that  the  patron  of  the  church,  whofe  indowment  is  of  the 
greater  value,  fhould  have  the  firft  turn :  fo  that  the  in» 
dowment  of  the  churches  is  the  meafure  by  which  the  turns 
muft  be  governed.  And  it  was  objected  by  the  defendant's 
courtfel,  that  the  plaintiffs  have  not  made  a  fuffkient  aver* 
ment  as  to  this  point;  for  (faid  they)  the  plaintiffs  have 
averred,  that  tTie  indowment  of  the  church  of  St.  Andrew's 
Wardrobe  is  of  greater  value  than  the  indowment  praediBae 
vicariae  ecclejiae  de  St.  Anne's  Biackfriers  ;  whereas  they  have 
not  made  any  mention  of  any  vicarage  before,  to  which 
this  relative  word  ftratdiclat  can  refer;  and  for  this  reafon 
the  averment  is  not  fuificieot ;  and  by  this  the  indowment, 
which  is  a  fubftantial  part,  is  not  traverfable.  And  Gould 
ferjeant  for  the  defendant  argued,  that  the  court  could  not 
rejeQ  this  word  praediclae\  for  (by  him)  the  difference  is, 
that  where  the  matter  appears  once  well  upon  the  record, 
and  then  zpraedic?  or Jciiicet  which  is  repugnant  follows,  there 
the  court  will  rcjeft  the  pratdicT  ox  Jciiicet  becaufe  there  ap- 
pears enough  before  to  be  a  foundation  of  a  judgment ;  but 
where  that  which  follows  the  praedicT  or  fcilicet9  is  material, 
and  the  point  of  the  aftion,  and  not  well  (hewn  upon  the  record 
before,  there  it  cannot  be  rcjeded  nor  amended.  And  up- 
on this  reafon  the  cafes  Cro.  Jac.  149,  Jennings  v.  Mark- 
ham.  Telv.  1 10,  Mordant  v.  Waldenf  Cro.  Jac.  618,  Han- 
bury  v.  Ireland,  are  grounded.  There  is  ajfo  a  difference 
when  the  cafe  is  after  verdift,  and  when  upon  demurrer. 
As  Pafch.  4  Will,  tf  Mar.  C.  B:  Benjamin  Drnnis  brought 
trefpafs  againlt  Robert  Earl  for  breaking  his  clofe ;  and  the 
record  was,  Robertas  Earl  attachiatus  fait  ad  refpondendum 
Be nj amino  Dennis  quart  cLwfum,  [$c.  J regit ',  fcfr.  then  comes 
the  declaration  and  fays,  et  unde  idem  Benjaminns  queritur 
quod praediclus  Benjaminus%  l*fc.  the  defendant  juftified  for  a 
way,  £sV.  and  iflue  thereupon,  and  verdid  for  the  plaintiff* 
and  upon  motion  in  arreft  of  judgment,  adjudged,  that 
Hi  is  being  after  verdid,  and  it  appearing  upon  the  record 
that  rhe  defendant  broke  the  clofe,  it  fhould  be  amended. 
,  But  this  principal  cafe  is  upon  a  demurrer,  and  the  matter 
does  not  appear  well  laid  before  upon  the  record,  becaufe  no 
church  is  mentioned  before ;  therefore  for  this  reafon  the 

d«claratiou 
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declaration  is  ill,  and  the  word  fraediff  cannot  be  reje&ed.  IUtnoabsp* 
Bur  the  whole  court  reiblved,  that  the  averment  was  fuffi-      £ak 
cicnt,  for  they  would  reje£fc  the  word  praediclae  as  furplu-  A 

fage.    And  Powell  juftice  cited  Anon,  Hardr.  330.  as  a  cafe 
of  the  fame  nature. 

2.  The  fecond  point  was,  whether  by  this  union  the 
appendancy  x>f  the  vicarage  of  St.  Annis  Blachfners  to  the 
reftory  was  deftroyed *,  for  if  it  were,  it  would  be  fatal  to  _ 
the  plaintiffs,  becaufe  there  were  not  fufficient  words  in 
(tie  grant  of  Sir  Thomas  Gouge  to  convey  an  adyowfon  in 
jpofs  to  the  plaintiffs,  and  confequently  the  plaintiffs  had 

no  tide. 

3.  The  third  point  was,  whether  the  -decliration  was 
good,  notwithftanding  that  the  plaintiffs  had  not  fhewn  any 
prcfentation  to  the  church  of  St.  Anne's  Blackfriers  ?  And  as 
to  tbe  fecond  point,  Powell  juftice  vwas  of  .opinion*  that  the 
appendancy  was  not  deftroyed,  but  that  the  right  of  pre- 

'fentation  every  fecond  turn  to  the  new  church  became  ap- 
pendant to  the  re£kory,  as  the  vicarage  was  before.    For  parfbn,  patron 
the  better  clearing  of  which  opinion  he  fa  id,  that  he  .would  and  ordinary,  * 
confider,  1.  What   an  union  was*  at  common  law.     And  mijjht  make  aa 

{by  him)  at  common  Jaw,  the  parfon,  patron,'  and  ordi-  union1  at  camr 

7  •  i_  i_  r  1       l       iT  •.!.         monlaw,  ace. 

nary,  might  make  union  of  two  weak  churches,  without  saik.  ,$,     ^ 

the  confent  of  tbe  King.     $0  Ed.  3.  26.  27.  if  they  were  the  churches 

very  poor,  becaufe  the  King's  concern  was  very  fmall :  but  wc*«  very  P?°* 

if  they  were  of  xeafoaable  value,  then  the  King's  c00^^*^^^11*' 

mud  concur)  becaufe  an  advowfon  was  a  thing  which  lay  16.  ad  ed.  pT 

in  tenure,  and  might  be  held  in  capitt%  and  therefore  the  306.  if  they 

King  might  be  prejudiced  in  his  ward;   and  fecondly,  hewer?of  rca* 

might  be  barred  of  a  cafual  profit,  as  a  lapfe,  which  ^tJ^k^^^. 

pn3>ability  might    happen  fooner  where  there  were  twocurrcncf  wai  " 

churches,  than  where  there  was  but  one;  but  yet  the  or- neceffary |acc. 

dimry  was  the  chief  aftor,  and  therefore  if  (a), the  confent^-^-i01; 

of  the  King  was  fubfequefct,  it  was  fufficient.  Ly  .*Lai£  Cr°" 

...         &  .        n  --if-'-f  f   «•  500.  D.  ace. 

Union  was  made  concur renttbus  his  quae  in  hac  parte  jde  Watl4.  c.  16.  ad. 

ytre  requirebantur  \  and  exception  was  taken,  -that  it  was cd-  p.  326. 

not  faid  by  whom  the  union  was  made ;   but  it  was  an- 

fwered,  that  this  was  the  ^a£t  of  a  ,fpiritu,al  judge,  and  the      . 

common  law  would  not  examine  it,    no  more  than  fen-tTwon  o{  *?lm 

fences  of  the  fpiritual  court,     u  Hen.  7.  j8.  26.     And  at  ^™«£* 

that  time  the  law  was  very  uncertain  what  churches  were  8.  cap.  21.  ace. 

poor  enough,  which  gave  occafion  to  the  making  of  the s*  J**- 

ad  n  Hen.  8.  cap.  2i.  the  making  of,  which  aft  gave  ju- 

rifdidion  to  the  common  law,  to  examine  if  unions  were 

veil  made.     As  marriages,   though  they  were  originally 

atxriusfcri,  yet  when  the  a£t  of  parliament  meddled  with 

them,  it  gave  jutifdi&ion  to  the    temporal  judge;    and 

therefore  2  Roll.  Ab.  778.  *r.  V'tn.  594.  Mordant  verf. 

P'Mn.  the  common  law  took   fo  far  notice   of   unions  . 

J  •         '  At  common  law 

,  -  .   .     ,     -  .  .  a  rr«!iihition 

lay  to  a  fuit  in  the  fpintual  court  CT14  voidun|op, 

9  ?  #fter 
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r*ymoldsgm  2fter  t^c  a#  t^lt  tj,c  juaws  granted  a  prohibition  to  the 
Blake.  ipintual  court,  for  filing  the  parilhioners  to  come  to  a 
*  church  upon  a  union,  where  the  union  was  void.  And  it 
was  a  queftion,  whether  this  aft  did  not  exclude  all 
unions  at  common  law?  But  it  was  held  by  three  judges 
againft  Popham,  that  it  did  not.  Cro.  Eliz.  500.  Moor  408. 
pi.  599.  &  661,  pi.  904.  2  Rc/L  Abr.  778,  21  Vin.  595. 
pi.  u  Aujled  n.  Twine. 

An  union  can-       *•  He  faid,  that  he  would  confider  the  operation  of  fuch 

not  be  made  to  a  Union, 
take  eifeel  im- 

[hfch^rJhTob^    And  as  to  tha*  he  faid* that  lt  was  gcnera,,y  madc  in  time 

fuppreffed  is°  or"  vacancy  of  the  church,  foi;*if  the  church  was  full,  the 
full,  without  aft  of  the  ordinary  could  not  prejudice  the  incumbent,  for 
theoonfentof  by  the  union  the  incumbency  would  be  deftroyed;  there- 
VK^w^r  fore  if  the  church  was  full,  the  confent  of  the  incumbent 
16.  adLed.  p.  was  neceflary.  But  if  the  church  was  full,  and  the  in- 
530.  cumbent  would  not  confent,  the  union  could  not  be  made 

After  an  union  je  vertfs  in  praefenU  \  bat  it  mi^ht  be  made  de  verbis  in 
X°coShe/^r^  V'and*  vocaverit,  &c.  tf  H.  7.  1 4.  And  after  the 
parishioner*  of  union  the  ordinary  might  compel  the  parilhioners,  to  come 
the  f».pprc(icd  to  the  church  to  which  the  union  was  made,  and  to  pay 
church  toco»net|iC;r  tithes,  by  procefs  in  his  court,  and  no  prohibition 
the  union  Is  *  was  pan  table.  And  this  was  no  prejudice*  to  the  pjrifluo- 
made,  and  pay  ners,  becaufe  their  wodus's  continued  good ;  but  the  pa- 
:ii<fir  tithes,  &c.  rifh,  as  to  taxes,  duties,  rates,  reparations  of  the  church, 
f^vide  Skinn.  y .  continued  diftin&.  Hob.  67.  The  reparations  muft 
•  Notwithftand-  °e  feveral,  for  otherwife  it  might  be  prejudicial  to  the  pa- 
ing  an  union  the  riihioncrs,  becaufe  the  old  church  might  be  much  Icfs  in 
m^dus's  of  each  pr0portion  than  the  new.     But  the,  union  made  it  but  one 

^ra«.CSaJknUC" cburch  md.  onc  beneficc>  ana  !t  is  the  benefice  to  which 
i*\.  andca'h  the  union  is  made.  10  Co.  136.  a.  Then  if  there  is  but 
parifh  as  to  one  benefice  the  other  is  perfectly  extinct.  But  Hobart 
•taxes,  duties,  ,jg#  fivs>  tnat  jf  a  man  natn  a  benefice,  with  cure,  of  the 
ti^churc^'&c  va^ue  or*  e'Knt  pounds  per  annum  and  more,  he  cannot 
continues  dif.  without  qualification  and  difpenfation  procure  another  with 
tindvidtCarth.  cure  to  be  united  to  it  afterwards,  although  they  make  but 
ss8Watf.  c.  one  benefice.  And  it  feemed  to  him,  that  the  opinion  of 
\\** '334-  Skin.  Hobart  was  good  law.  2.  What  becomes  of  the  advow- 
588.  6i6.  16  fon?  The  ad  vow  fon,  faid  he,  is  but  the  right  of  prefeof- 
and  17 Car.  1.  jng  an  incumbent  to  the  church  or  benefice;  then  if  there 

Cj3  'f  *  w  's  a^ter  tnc  un*on  **'*  one  cnurcn  an(*  onc  benefice  (as  is 
&  hi!c.i%.  proved  before)  then,  there  could  be  but  one  advowfon,  ami 
But  the  advow-  that  is  of  the  church  to  which  the  union  is  made. 

ion  of  thj  {up-  .  , 

prcflVd church  He  f  •,      ht  h  H  confulcr  thc  difference  be- 

accSalk.  x6f.  tween  tenants  in  common  and  coparceners  of  advowfons, 
Watf.  c.  16.  ad.  and  patrons  of  united  churches. 

No  union  cen  he  made  if  either  of  the  benefices  is  of  she  annual  value  of  81.  mitfcout 
qua:ir*«Mtijn  and  diipcnCition.  Vj/Je  37  H.  8.  c.  ai.  16  &  17  Car.  2  c.  3.  and  Watf.  c.  16 
id.  ed.  p.  i*g. 

1.   D? 
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A  writ  of  right 

i.  By  tenants  in  common  (he  fold)  he  did  not  mcan^dvowfon  muft 
where  a  man  feifed  in  fee  of  an  advowfon  accepts  a  fine  of  ^ebr^^0 
it,  and  grants  and  renders  every  fecond  turn;  but  where  ^huS\ctighx^ 
man  feifed  in  fee  of  an  advowfon  grants  a  moiety  of  it.     In  cording  to  his 
fuch  cafes  the  writ  of  right  mud  be  dt  medietate  advocationis.  riSht- 
But  where  one  church  has  two  feveral  incumbents,  and  two  ^y^^f^ 
feveral  advowfons,  and  each  of  them  has  a  diftin&  moiety  of  in  poffeffion  ai> 
the  tithes,  there  the  writ  of  right  muft  be  de  advocation  cording  to  their 
medittatis  tcciefiae,  and  the  quart  impedit  in  this  laft  cafe  ««/-C?^"IOOa: 
wedittattm  tcclefiac  or  ecckfiam ;  but  in  the  cafe  of  tenants  inhat  J£y*ra] -^ 
common  they  (a)  muft  all  join  in  quart  impedit  againft  acumbemsand 
fl  ranger;  and  fo  if  the  one  ufurp  upon  the  other,  the  other  federal  advow- 
has  no  remedy ;    but  if  (b)  they  do  not  join  in  the  prefenta-  fon8»t each  P*" 

t     i»n/  r  r  j     -^    i_  r     .  tron  has  with 

tion,  the  bithop  may  refute  to  admit  the  prefentce.  refpect  to  his 

adwmfon  a  fqparatc  right,  D.  ace.  Co.  Lit.  18.  a.  w  Co.  136!  a.  Aod  a  feparate  poffeffion.  g. 
arc.  to  Co.  135.  b.  5  Co.  joa.  a.  D.  ace.  F.  N.  B.  39.  b.  Co.  Lit.  17.  b.  18.  a.  and 
i,;th  Ed.  n.  1.  Tenants  in  common  have  feveral  rights,  but  a  joint  poflcffioTi,  Coparcener* 
frvcral  right?,  ace.  Co.  Litt.  18.  a.  and  cither  a  joint  peffeflion,  or  feparate  fucceffive  pcflW- 
fions  of  the  whole;  act.  Co.  Lit.  18.  a.  Patrons  of  united  churches  have  fevefal  rights  *r,d 
fmral  fucceffive  pojfcffions  of  the  whole.     Vide  Bl.  770. 

2.  In  cafe  of  coparceners  of  an  advowfon,  their  right  is 
feveral,  and  therefore  becaufe  the  advowfon  is  but  one,  the 
writ  of  right  muft  be  de  medietate  advocationis  \  but  their 
poffeffion  is  partly  joint  and  partly  feveral ;  for  if  they  .all 
join  in  a  prefentation,  the  bifhop  is  bound  to  accept  their 
prefentee,  and  if  they  are  difturbed,  they  fliall  join  in  quart 
impedit  \  but  (r)  if  they  do  not  agree  among  themfelves, 
the  bithop  may  refufe  all  their  prefentees;  but  if  the  (d) 
eldeft  prefent  alone,  the  bifliop  is  bound  to  accept  her  prc- 
fentee  by  particular  privilege  which  (lie  hath,  which  (e) 
privilege  goes  to  her  aflignee,  &c.  But  if  they  make  com- 
pofition  (which  (f)  may  be  by  parol)  if  a  ftranger  ufurp, 
the  again  it  whom  the  ufurp  at  ion  is  made  may  maintain  a 
quart  iuipedit  againft  a  ftranger,  whether  the  composition 
be  according  to  common  right  or  otberwife.  But  their 
pofTeffions  are  fo  joint  that  they  cannot  ufurp  one  upon  ano- 
ther, no  more  than  tenants  in  common. 

3.  Patrons  of  united  churches  have  alfo  feveral  rights,  and 
therefore  the  writ  of  right  ought  to  be  de  mt diet  ate  advoca- 
tionis; and  their  pofleflions  are  alfo  feveral,  fo  that  one  may 
ufurp  upon  the  other,  and  drive  him  to,  his  quart  impedit ; 
and  each  of  them,  if  he  be  difturbed,  (hall  have  his  quart  im- 
ftdit  againft  a  ftranger.  So  that  tenants  m  common  have 
feveral  rights  but  joint  pofTeffions;  coparceners  feveral 
rights  but  pofleflions  partly  joint  and  partly  feveral ',  but 
patrons  of  united  churches  have  both  rights  and  pofleflions 
fereral.  To  prove  which  diverfity  he  cited  33  Hen.  6.  1  x. 
$Hen.  7,  8.  14  Htn.  6.  15.  Co.  Lit.  186.  b.  trc.  Eiiz. 
688,  Wind/or9*  cafe.  Co.  tnt,  '489.  a.  (g)  which  laft  books 
prove,  that  though  in  cafe  of  united  churches  there  is  but 
one  advowfon  in  right,  yet  every  patron  has  the  whole  ad- 

(*)  Ace.  5  H.  7,  S.-Co.  Litt.  197.  b.  (b)  D.  ace.  Co.  Litt.  186.  b.  fc)  Vit'e  Co.  Litt.  186. 
h.  (i)  Watf.  c.  8.  ad  Ed.  116.  Co.  Litt.  186.  b.  Kcilw.  1.  2  In*.  365.  54  H.  6.  40.  6.  4?. 
W.  3.  u.  b.  fe)  R.  ace.  1  Vez.  340.  Cro.  fcliz.  1 8  D.  ace.  Watf.  c.  8.  id  Ed.  116.  Co. 
Litt.  iS6.  b.  166.  b.  and  13th  Ed.  n.  a.  %  Inft.  365.  ff)  D.  ace. foil.  537.  Bro.  Qua.  Imp 
*»*•  .(1)     nd  fee  10C0. 135.  b.  r 
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^ETNototoN  vowfon  to  his  turn ;  but  the  writ  of  right  mud  be  according 
bT«        t6  *c  "^     ^  Wiadom  y.  Kempes,  Moor  867.    Dier  299. 

/>/.  31. 

4.  He  faid  he  would, conGdcr,  what  would  deftroy  an  «p- 
An  appendancy  pendancy.  If  an  advowfon  by  aft  of  the  party  be  once  fe- 
if  fevered  by  a£  vered  from  the  manor  to  which  it  is  appendant,  though  but 
de^ro  ^J^"  fof  an  inftant,  it  becomes  in  grofs,  and  the  appendancy  is  de- 
poft!°30i'  3°**  ftroycd  for  ever.  And  therefore  the  difference  is,  if  a  man 
tf  byadoflawfeifed  of  a  manor  to  which  an  advowfon  is  appendant,  ac- 
fufpcndcd  only,  ccpts  a  fine  <rf  the  advowfon,  and  grant  and  renders  every 

fecond  turn,  by  the  alternate  turn  the  appendancy  continues. 

But  if  he  levies  a  fine  of  the  advowfon,  and  accepts  a  grant 

and  render  the  appendancy  is  totally  deftroyed,  becaufe  there 
(m)  F.  N.  B.  wa$  an  inftantaneous  feverance.  So  (a)  if  there  be  two 
6a.  F.  poft.  301.  coparceners  of  a  manor,  to  which  an  advowfon  is  appendant, 
537-  and  they  make  partition  of  the  manor,  without  taking  no-, 

tice  of  the  advowfon,  the  advowfon  at  each  turn  continues 

(b)  8  Co.  79.  b;  appendant,  (b)  but  if  they  make  exprefs  exception  of  the  ad- 
Co.  Lit.  1 12.  a.  vowfon  upon  the  partition,  it  becomes  in  grofs.  If  they 
Fitz.  Quar.  maj*c  partition  of  the  manor,  and  the  demefnes  ate  allotted 
»*li  59.  tQ  ^  onc^   ancj  tjjC  fgjyices  lo  the  other,  the  manor  is 

(c)  Di  ace.  1  deftroyed,  (c)  and  the  advowfon  becomes  in  grofs.  (</) 
Leon.  VH.  But  if  thc  one  dies  without  lfiue,  fo  that  the  demefne 
hi  Bu°8  ^^  defcend  t0  her  w^°  **as  t'lc  fcrvices,  or  vice  verfa,  the 
(tin.  ace  1  n13001  *•  revived,  (e)  and  the  advowfon  becomes  appen- 
JLeon/aoV.       dant  again,  becaufe   it  was  by  ad  of  law.    So  that  the 

diverfity  is,  where  the  feverance  is  by  aft  in  law,  and 
where  by  the  aft  of  the  party.  17  Ed,  3.  38.  iT 
Hen.  7.  5.  The  queition  then  will  be,  if  the  union  be 
an  aft  in  law  ?  And  he  was  of  opinion,  that  it  .was,  be- 
caufe it  is  made  by  the  fpiritual  judge,  who  is  the  chief 
aftor  in  it.  And  though  the  advowfon  be  deftroyed  by  the 
union,  yet  when  it  is  fevered  in  turns,  each  turn  becomes 
appendant  (till,  becaufe  it  is  done  by  aft  in  law,  which  does 
not  alter  the  nature  of  the  thing.  And  that  up  ion  does  not 
deftroy  the  appetldancy,  he  cited  Dier  259.  b.  as  an  expre/s 
authority,  and  Windjor\  cafe  is  an  authority  in  point.  For 
that  was  a  quart  impedit  for  a  church  united  as  appendant,  atf 
appear*  by  Cro.  £hz.  68&.  If  then  at  common  law  union 
would  not  deftroy  the  appetldancy,  much  lefs  will  an  aft 
of  parliament  do  it,  which  is  an  aft  of  the  htgheft  law, 
which  defigns  to  do  no  wrong  to  any,  but  only  to  take  away 
the  incumbency,  and  give  to  each  a  fecond  turn  inftead  of 
it,  and  in  the  fame  plight,  as  he  had  the  advowfon  before* 
Therefore  he  was  of  opinion  in  this  cafe  that  this  aft  of 
parliament  had  not  deftroyed  the  appendancy,  but  that  the 
plaintiffs  had  good  title  to  preient  every  fecond  turn  by  the 
grant  of  the  reftory. 

But  Nevill  juftice  and  Treby  chief  juftice  agatnft  this  for 
the  defendants  argued,  that  the  appendancy  was  deftroyed 
by  the  tinion,  and  then  nothing  pafled  by  the  grant  of  Sit* 

tbom'ar 
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Tbmtj  Gougt  to  the  plaintiffs.    For  the  ad  quam,  £sV.  con*  Reynolds'o* 

veyed  nothing,  if  there  was  no  appendancy.     And  Treby        W*' 

chief  jufiice  faid,  that  union  was  originally  the  fubjeft  of  the      Blak** 

canon  law,  concerning  which  there  are  many  rules  which 

have  been  received  by  the  common  law,  and  thereby  became 

part  of  it,  for  the  interpretation  of  which,  regard  might  be 

had  to  the  fpiritual  law,  in  which  they  were  firft  ufed.    Cro. 

Eliz.  501.    And  in  foreign  countries  rights  of  advowfon  and 

patronage  are  determined  in  fpiritual  courts,  but  our  conv 

mon  law  admits  of  no  fuch  thing.     £ht  ?  2  Inft.  273.  Do  ft. 

and  Stud.  Dial.  2.  c.  36. 

Linwood  provinc.  159.  conflitution  Ot bonis  35.  fays,  that 
by  union  the  church  which  i6  united  is  extinft,  and  of 
the  two  benefices  the  more  worthy' (hall  be  retained;  and  all 
union*  ought  to  be  perpetual  and  unlimited,  and  by  con* 
fent  of  all  the  parties  concerned  ;  but  the  patrons  are  more 
than  confenters,  for  they  extinguifli  an  old  intercft ;  for  the 
church  united  is  a  new  thing  created,  and  there  is  ano- 
ther patron  and  patronage  created  than  were  before;  fo 
that  this  church  is  not  the  ancient  reclory  nor  vicarage, 
but  novum  a/iquid  Urilum  compofed  of  both ;  and  he  who 
is  made  patron  by  the  ordinary  (for  the  patronage  may  be 
limited  as  well  to  one  as  to  both)  may  have  a  quare  im- 
pedit,  though  he  has  not  had  execution  by  presentment. 
pEdw.  3.  27.0.     So  that  it  mud  be  a  n$w  advowfon,  x 

which  is  created  -f  and  not  the  old,  which  continues.     And^^J^^^ 
this  new  advowfon  is  not  appendant,  neither  in  refpe&  of  «fcheat,  they 
the  one  nor  of  the  other ;  but  it  is  like  the  cafe  of  an  become  parcel 
efcheat ;  where  Blackacre  is  held  of  the  manor,  and  efchtfais,  of  ***  «nanor. 
it  is  incorporated  and  become  pajcel  of  the  manor.    So 
that  the  vicarage  here  is  extind  and  the  advowfon  alfo  (and 
if  the  vicarage  were  not  extinft,  it  would  be  againft  the 
plain/iff,  for  then  the  (a)  quare  ?mpedit  ought  to  be  brought  («)D.acc.Com. 
for  the  vicarage)  and  inftead  of  the  vicarage  every  fecond  .v,o.  p.  N.  b. 
turn  is  given  to  preflnt  to  this  new  church,  which  is  inJ*H, 
grofs,  and  cannot  be  appendant.     And  k  fcemed  to  him, 
that  the  patronages  of  the  diftincfc  parishes  were  annihilated, 
and  a  new  advowfon  created,  which  mould  go  every  fecond 
turn  to  the  feveral  former  patrons,  which  is  a  new  advow- 
fon in  grofs.     And  tnough  it  might  be  objected,  that  there 
was  here  the  agreement  of  all  parties,  that  the  fiecond  turn 
(hould  come  inftead  of  the  vicarage,  and  in  the  fame  plight 
as  that  was.    He  confefled,  that  union  was  wholly  by  agree- 
ment; and  the  parties  have  power  to  appoint  the  turns, 
but  not  to  make  an  appendancy,  for  no  confent,  but  time  . 

immemoriaj  only,  can  do  that.     Appendancy  confifts  wholly  con^s  whoity 
in  prefcription^  and  pafies  in  grants  under  the  words  ^/w  in  prefcription. 
fertinentiu.     It  is  true,  that  in  pleading  there  is  no  need  toCo-  L«t.  121,  b. 
lay  a  prescription.     4  Co»  37.  a*  Tirringbanfs  cafe.     But  it*L  ?73"     .. 
mull  be  always  taken  that  it  was  by  pr^fcription.     Then  u^c^do11* 
Dcceffity  to  lay  a  .prtfeription.    Co.  lit.  112.  b.  and  13th  Ed.  n.  a.  a. 

there 


103  Eafter  Term  9  Will.  3 

IUyholdson  there  cannot  be  here  any  appendancy,  becaufe  the  begin* 
.  vofi*  ning  of  this  new  church  and  advowfon  is  well  known,  and 
Blaks.  fl,cwn  in  the  declaration.  Betide*,  that  it  is  impoflibleto 
make  a  new  church  appendant,  for  that  would  be  in  eflFe&j 
to  make  that  which  is  done  at  this  day,  to  be  done  long 
fcgo.  As  to  the  cafe  of  Dier  259.  which  is  the  only  cafe, 
where  quote  impedit  is  brought  Upon  an  united  church  ;  the 
words  of  the  book  ate  [£f  tfltttt  femble  en  Vautre  cafe  per 
Popinim  d'afeuru]  which  imply,  that  others  were  of  a  con- 
trary opinion.  2.  This  point  of  appendancy  is  an  unne- 
ceffary  queftion  there,  as  appears  by  reading  the  cafe. 

Objeaion,  Wind/or**  cafe,  Cro.  Elfc.  688* 

Anfwer.  That  was  not  a  church  united,  nothing  of  it  ap- 
pears in  any  of  the  other  reports  of  the  cafe,  nor  in  tr.c 
record  itfelf,  but  it  fcems  to  be  an  imaginary  difcourfe  of 
/  Crote ;  but  yet  there  were  the  words  adbuc  pertinet^  whicb  are 
wanting  in  this  cafe;  but  there  was  no  neceflity  there,  to 
fpeak  of  an  union,  for  he  would  fuppofe  (which  is  not  at 
all  improbable)  that  there  were  two  lords  of  two  adjoining 
manors,' who  contributed  to  the  building  of  the  church ;  the 
one  contributed  more  by  one  part  than  the  other,  and  fo 
referved  to  himfelf  two  turns,  and  the  other  lord  had  the 
third  turn ;  fo  that  there  was  no  neceflity  to  refort  to  CroW* 
imagination  of  an  union,  to  maintain  the  declaration  In 
Windfor\  cafe 5  but  this  fuppofition  is  much  more  probaUe 
and  agreeable  to  the  rules  of  law,  for  pntronum  fac'tunt  dos9 
Wa^e  ma^bt  *ed*fic*fio>  frndus.    Heretofore  it  was  doubted,  whether  the 
appendant  to  *  advowfon  of  the  vicarage  was  appendant  to  the  reftory,  17 
th«rcrtary,vid§iirf*i;.  ?.  $1.  and  it  wa$  long  before  a  vicar  obtained  the  rc- 
Moor  894.        ptJte  of  a  corporation  5  but  it  is  now  fettled,  that  it  ma)r 
^aIm^,R"  be  appendant  to  the  reftory ;  and  Coke  fays,  that  it  maybe 
Rep.  235.  Cro.  appendant  to  a  manor. 

Jac.  385. 

M™r-  894-  t  As  to  the  diverfities  tajcen  by  Powell  juftice  between  te- 
jDanv.501?  nants  xri  common,  and  coparceners  of  advowfons,  and  pa- 
a  vin.  596.  pi.  trons'of  churches  united,  he  faid  that  the  books  were  clear, 
14*  and  he  agreed  with  thcta.     But  compofition,  he  faid,  mijit.t 

make  an  advowfon  appendant  to  become  in  grofs,  but  not  e 
contra. 

If  a  man  brings  quare  impedh  for  an  advowfon  appendant 
to  a  manor,  he  has  no  neceflity  to  (hjw  prefcription  for 
the  appendancy,  but  may  fay  generally,  tnat  ne  was  feifed  of 
a  manor,  to  which  the  advowfon  is  appendant.  In  the  fame 
manner  in  this  cafe  when  the  plaintiff  has  once  executed  his 
turn  by  prefentment  in  quare  impedit  afterwards  he  has  no- 
thing to  do,  but  to  fhew,  and  fay,  that  he  was  feifed  of 
every  fecond  turn  ut  in  groffb,  and  has  no  need  to  derive  his 
title  higher.  Vaugh.  2.  Cro.  Eliz.  8ti.  3  Leon.  163, 
Cheverton'%  cafe. 

.    Objection 
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Retvolbsom 
Objection.    This  would  do  a  wrong,  to  deftroy  the  ap-       w/w 
pendancy,  and  convert  it  into  an  advowfon  in  grofs.  Blake. 

Anfwer.  An  advowfon  in  grofs  is  as  beneficial  as  an  ad-  1 

vowfon  appendant,  and  this  turn  given  by  the  a£t  of  parlia- 
ment comes  inftead  of  the  vicarage,  but  cannot  be  appen- 
dant, becaufe  it  is  impoflible,  fince  all  the  world  knows  that 
it  begun  but  by  the  aft.  And  though  the  union  is  by  aft  of  par-  A  ftatmtc  co». 
liament,  it  is  not  material ;  for  when  an  aft  concerns  a  parti-  *?**}**  1*** 
cular  eftate  it  is  but  a  higher  fort  of  conveyance.  And  then  5f  but  a  higher  " 
it  makes  ufeof  the  terms  of  the  common  law  the  court  ought  fort  of  convey 
to  make  fuch  conftruftion  as  the  commonlaw  would  have  ance,  and  to  be 

made.    For  which  Teafons  he  wa3  of  opinion,  that  the  ap-  ?****£  *• 

j  l_  n^  j  A^     ~i  *    fuch.  vide  ante 

pendancy  was  wholly  destroyed.  ^  • 

As  to  the  third  point,  whether  the  declaration  was  good 
holwithftanding  that  no  prefentation  was  laid  to  the  church 
of  St.  Anne's  olackfrierSt  all  the  court  was  of  opinion  that 
the  declaration  for  this  fault  was  ill,  and  therefore  that  judg-- 
fnent  ought  to  be  given  for  the  defendant. 

Powell  juftice  faidt  that  a  p  efentation  to  a  church  is  the 
only  pofieflion.  A  grant  will  veft  a  title  in  the  grantee,  but 
nothing  will  give  pofieflion  but  a  prefentation.  Then  it 
would  be  abfurd  to  maintain  a  pofteflbry  aft  ion  without  a 
pofieflion.  Therefore  a  prefentation  is  always  neceflary  for 
the  maintainiog  of  a  quare  impedit,  except  in  fome  fpecial 
cafes ;  as  if  a  man  found  a  church,  and  before  he  prefents  he 
is  difturbed,  he  (hall  maintain  a  quare  impedit  without  (hew- 
ing a  prefentation,  by  (lie wing  the  fpecial  matter.  So  if  a 
church  has  been  appropriated  time  whereof,  &c.  fo  that  none 
knows  who  was  the  laft  incumbent,  if  the  appropriation  be 
diflbived,  fo.tha'  the  church  reverts  to  the  heir  of  the  firft 
founder ;  if  ho  be  difturbed  he  may  (hew  the  fpecial  matter, 
and  maintain  a  quare  imp  edit  without  (hewing  a  prefentation. 
The  fame  law  if  a  man  be  difturbed  after  recovery  in  a  writ 
of  right  of  advowfon,  before  he  has  prefented,  though  hereto- 
fore it  was  a  queftion.  So  where  the  King  is  intitled  by 
office,  that  J.  S.  died  feifed  of  an  advowfon,  &c.  though  this 
does  not  give  the  King  fuch  pofieflion,  as  the  office  gives  of 
lands  (for  there  before  a  man  can  controvert  the  King's  title 
he  mult  traverfe  the  office,  but  in  the  cafe  of  an  advowfon'if 
the  King  brings  a  quare  imped  it  a  man  may  controvert  his 
tide  before  he  has  traverfed  the  office) ;  yet  the  King  upon 
fuch  office  may  maintain  a  quare  impedit  before  prefentation. 
But  in  this  cafe  a  prefentation  (hould  have  been  (hewn,  which 
the  defendant  might  have  traverfed.  And  though  it  was  ob- 
jected, that  the  act  made  ufe  of  this  word  patron  as  defignatio 

perfonat 
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Retnoldsom  perfottae,  and  therefore  the  averment  that  Sir  Thomas  Gouge  wzn 
vtrfu*  vtrus  et  indubitatus  patronus  was  enough  ;  the  court  apfwer- 
ed,  that  if  the  a£t  intended  this  word  patron  as  dejignatio  per- 
Jonae%  then  it  mult  be  an  advowfon  in  grofs,  and  confequently 
the  plaintiffs  would  have  no  title,  by  the  refolution  of  the  fe- 
cond point.  But  it  appears,  that  the  ad  did  npt  defign  it  as 
a  designation  of  the  pcrfon,  but  refers  it  to  the  former  right ; 
and  therefore  the  plaintiffs,  to  ir.title  themfelves,  ought  to 
make  Sir  Thomas  G0a£f  compleat  patron  in  law,  which  thould 
be  by  (hewing  a  prefentation.  For  if  there  were  an  ufurpa- 
tion  upon  Sir  Thomas  Gouge,  and  the  fecond  turn  had  happen-* 
ed  during  the  ufurpation,  the  ufurper  mud  prcfent,  until  he 
is  removed.  And  Powell  juftice  faid,  that  Raft,  Entr.  522.  a. 
was  a  cafe  almoft  in  point,  and  gave  great  light  to  the  mat* 
ter  of  the  union,  and  that  in  quare  impedit  a  prefentation  mud 
be  ihewn  before  the  union,  and  by  reafon  of  which  defed 
alone  Powell  juftice  was  of  opinion,  that  judgment  ought  to 
be  given  for  the  defendant.  Treby  chief  juftice  faid,  that  if  the 
plaintiffs  had  claimed  it  as  the  old  vicarage,  that  then  a  pre- 
fentation ought  to  be  {hewn  as  well  in  this  as  in  all  the  otber 
cafes  of  quare  impedit  put  by  Powell  juftice,  for  prefentment 
makes  a  title  where  there  is  none,  and  proves  a  title  where 
there  is  one.  Vaugh.  9,  10.  Str.  lot  T.  But  as  this  cafe 
is,  he  doubted  more  of  this  than  of  the  fccond  point ;  for  the 
quare  impedit  i*  not  brought  for  the  vicarage  which  isdeftroy* 
ed,  but  for  the  new  chtirch  ;  and  therefore  this  title  to  the 
vicarage  feems  bat  inducement.  But  yet  he  faid,  that  he  in* 
dined  to  believe  that  the  plaintiff?  (hould  have  laid  a  prefen- 
tation, becaufe  general  pleading  is  always  difallowed,  as  well 
in  cafes  upon  ftatutes  as  at  common  law.  Hob.  295.  IV. 
Jones  6.  it  Hen.  7,  8.  5  Ed.  4.  5.  b.  And  though  it 
isobj'ected,  that  the  aft  fays  [the  patron,  &c .]  and  the  plaintiffs 
have  averred,  that  Sir  Thomas  Gouge  was  patron  t  yet  they 
ftiould  have  ibewn,  how  he  was  patron,  for  the  reafons  afore- 
faid  given  by  Powell  juftice.  And  though  it  was  obje&ed, 
that  lflue  might  be  taken,  whether  he  was  patron  or  not ;  he 

Vhcre  a  pcrfon  anfwercd,  it  was  difficult  to  travcrfe  fo  general  a  word  as  pa- 

notawgci^J  ncral  iffue,  which  is  28  AJJif.  22.  But  one  ought  not  to  re- 
ly  that  he  is  ly  upon  that  book,  becaufe  pleading  was  not  then  arrived  at 
natron  or  heir,  anv  perfection.  One  cannot  take  ifiue  upon  the  word  heir, 
ftwhowheis  fefr.  For  which  reafons  he  was  of  opinion,  that  the  decla- 
16.  ration  was  ill  in  this  point  alfo.     Judgment  was  given  for  the 

defendant. 

Note,  Powell  juftice  faid  to  Treby  chief  juftice,  that  licit 
chief  juftice  agreed  with  him  as  to  the  fecond  point  againft  the 
opinion  of  Treby.  In  error  brought  in  B.  R.  the  judgment 
was  affirmed,  but  reverfed  in  parliament  afterwards,  as  Lt- 
viftz  reports,  3  Lev.  43  7.    Lev.  Ent.  143. 

Ludding- 
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Luddington  verf.  Kime.  '"wJlMto. 

S.  C.  3  Ix»  431.    Salk.  *»4-      3Danr.  Ahr.  183.  pi.  *4-     I  Eq-  Abr.  C.B.  Rot.  I.j6r. 

Dc»ifc    D.  pi.  13.    4th  Ed.  p.  18a.  -  ZAt****.//- 

REplwin  of  cattle  taken  in  fH/Iougbby,  in  a  place  called  Th<  wordiffne    j2/_ 
Wtffi,  1 1  No  v    3  IT*  tf  aW.    The  defendant  J^ES, 
make*  conufancc  as  bailiff  to  ay  msf  arid  thews,  that  bir  iho-  0f  limitation  are 
mas  Bamardiflon  was  feifed  in  fee  of  the  place  where,  &c.  and  ingrafted  upon 
bcinjr  fo  feifed  20  08cb.  3  Wiftf.  fa*  Af/ir.  demifed  it  to  Syms,  *«.  ^  b*  a 
to  have  and  to  hold  from  the  aofh  of  Oclaber  3  W.  li  Mar.  ™*f  g^ 
until  the  25th  of  March  following  ;  and  the  defendant  as  bai-  rrarnc  3d  Ed. 
Kffto  Syms  took  the  cattle  in  the  place  where,  &c.  damage  107.  R.  ace. 
feafant,  &c.    The  plaintiff  pleads  in  bar  of  the  conufancc,  88^f°gtr353,a 
that  Armyn  Bellwgbam  was  feifed  in  fee  of  the  place  where,  \£  ^'/o 
c«fr.  and  licenfed  the  plaintiff  to  put  in  his  cattle,  &V.  and  Mod.ikx.GUb. 
travcrfcs  the  feifin  in  fee  of  Sir  Thomas  Barnardijion.  Upon  1*  &  Eq.  10, 
which  iffue  is  joined.     And  the  jury  find  a  fpecial  verdtfl,  ^on><^tv* 
that  Sir  MichatI  Armyn  being  feifed  in  fee  of  the  ma%ior  of  wilf  3*42, "144, 
IVtlloughbj,  whereof  the  place  where,  £sV.  eft  et  adtuncfuitfar-  Vide  x  Vent. 
ceila9nudc  his  will,  by  which  (after  a  devife  of  a  rent-charge  *3*-  Fearae,3d 
out  rf  the  faid  manor)  he  devifed  the  faid  manor  to  Evers  ^£££xa 
Armyn  for  life  withour  impeachment  of  wafte,  and  m  cafe  which  may  tak» 
that  he  mould  have 'any  iffue  male,  theft  tofuch  iffue  male  arid  effect  at  a  cod* 
his  heirs  for  ever,  and  if  be  mould  die  without  iffue  male,  ^SnVrc,liai,H 
then  to  Sir  Thomas  Barnardijion,  nephew  to  the  devifor  and  tc^onftruedao 
his  heirs  for  ever  j  the  jury  find,  that  Sir  Michael  Armyn  died,  executorvdevifc 
that  Evers  Armyn  entred,  and  was  feifed  prout  /ex  pojulat ;  R.  ace,  a  Jaund. 
and  being  fo  feifed  fuffered  a  common  recovery  to  the  ufe  of  38°-  *  Sid.  4f- 
himfelf  and  his  heirs  for  ever ;  and  devifed  this  manor  to  Ar-  lc^  '  "9* 
mjn  Bellingham  and  his  heirs  for  ever  j  and  died  without  hav-  r>.  ace.  iTerm. 
ing  any  iffue ;  that  Sir  Thomas  Bamardiflon  entred,  and  de-  Rep.  63a. 
mifedtoSpwj  ;  that  Armyn  Bellingham  entred  upon  him,  and  fcarac3lf<K 
licenfed  the  plaintiff  to  put  in  his  cattle,  and  that  he  did  ac-  *j^^Jocft£| 
cordingry ;  and  that  the  defendants  as  bailiffs  to  Syms  took  limited  after  a 
the  cattle  damage  feafant  j  etjt  &c.     This  cafe  wis  argued  contingent  If* 
feveraTtin^  by  ferjeant  Pemberton  for  the  plaintiff,  and  kr-™^°^*c' 
jeant  Birth  tor  the  defendant  in  Eajhr  term  8  Will.  3.  and  s.C.cit.Fearne 
oy  ferjeant  Wright  for  the  plaintiff,  and  ferjeant  Levinz  for  3d  Ed.  160.  R, 
the  defendant  in  Hilary  term  8  Will.  3.     And  now  in  this  acc-  *  sid-  47- 
term  the  judges  pronounced  their  opinions  in  folemn  argu* \£m\\1'  j? 
ments  on  the  bench.  acc.  Fearne  3d 

Ed.a76.i77, 
The  firft  point  tliat  was  made  in  this  cafe  was,  whether  the  ao4.  *95-  &* 
eftatederifed  to  Evers  Ar  my  nwzs  an  eftate  tail,  or  for  life  only.  X0^n<An  eftate 
If  it  was  an  eflate  tail  it  would  be  olear  fox  the  plaintiff,  for  maY  be  limited 
then  it  would  be  a  common  cafe  j  Evers  Armyn  tenant  ki  tail,  to  feyeral  per- 

remainder  to  Sir  Thomas  Bamardiflon  in  fee,  Evers  Armyn  fons  ™  fec 

'    uponconcufrent 

contingencies  S.  C.  cit4  Fearne  292.     R,  ace.  1  Sid.  47.     I  Lev.  II.     X  Keb.  119.     3  Witt. 

137.    Doogl.  151.  vide  Dougl.  486.  n.  a.    The  deihii&ion  of  the  particular  eflate  deftroj* 

the  contingent  remainders  which  depend  upon  it.     S.  C.  cit.  Fearne  3d  Ed.  a8a.  R.  ace.  X 

Co.  66.  b.  1  Sid.  47. 1  Lev.  11.  Raym.  28.  x  Keb.  119.  3  Wilf.  237.  Dougl.  a5i.    D.  ace. l 

1  Co.  13a  b.  1  Keb.  753.  vide  Fearne  3d  Ed.  241  to  a6a.    A  recovery  fuffered  by  the  partico* 

far  tenant  givet  him  a  good  right  againil  any  pcrfon  vyho  claimi  under  a  contingent  remaiaVj 

terS,  C.  cit  Fearne  3d  Ed.  a8a< 
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Luudington  may  well  fuffcr  a  common  recovery,  and  bar  all  remainder*. 
™fi*  But  the  whole  court  refolved,  that  Evers  Armyn  had  but  an 
KmE-       eftate  for  life. 

Powell  juftice  faid,  that  he  would  confider,  I.  The  cafe  as 
if  the  devife  to  the  iflue  male  had  been  omitted,  w'z.  as  if  the 
words  had  been,  I  devife  to  Evers  Armyn  for  life  without  im- 
peachment of  wade,  apd  if  he  die  without  iflue,  then  to  Sir 
Thomas  Barnardijlon  in  fee.  2.  He  faid,  that  he  would  con- 
fider  all  the 'words  colle&ively,  as  they  are  in  the  will. 

I.  As  to  the  firfl  he  faid,  that  there  were  apt  words  to  raife 
an  eftate  tail  by  implication,  as  Cro.  Jac.  415,  448.  9  Co. 
127.  b.  But  in  all  thefe  cafes  no  exprefs  eftate  for  life  was 
devifed.  But  where  there  are  words  which  convey  an  exprefs 
eftate  for  life,  as  in  this  cafe,  there  fubfequent  words 
will  not  create  another  different  eftate  in  the  fame  party  by 
imjmcation;  for  which  he  cited  Dier  171.  a.  pi.  7.  330/ £. 
pL  20.  Cro*  Eliz.  248.  Moor  593.  2  Leon.  226.  Cro.  Eliz. 
15.  \6.  Moor  123.  3  Leon.  130.  4  Leon.  41.  1.  Med. 
189.  2  Roll.  Rep.  281.  1  Bulft.  219.  And  though  my 
lord  chief  juflice  Hale  in  1  Vent.  230.  was  of  a  contrary 
opinion  (to  whom  he  bore  a  great  deference)  yet  he  could 
not  concur  with  him  ;  for  the  books  cited  by  Hale,  viz.  t 
Roll.  Abr.  837.  /.  l.  Moor  682.2  Roll.  Abr.  253./.  46.  %/. 
249,  273.  depended  upon  particular  reafons.  But  Plunht 
v.Holmes  intr.  Hit.  1658,  B.  R.  Rot.  521.  1  Sid.  47.  1 
Lev.  ti.  Raym.  28,  1  Keb.  29.  1  r 9.  is  art  exprefs  au- 
•  thority  for  this  opinion  of  his  own;  where  (a)  a  man  devifes 

to  his  fon  T.  for  life,  and  after  bis  deceafe,  if  be  die  without 
iflue  living  at  his  death,  to  L.  fcsV.  it  was  adjudged  that  T. 
Kotwithftand-  had  an  eftate  for  life  only.     But  Treby  chief  juftice  in  his  ar- 
ing  an  exprefs    gument  faid,  that  if  the  devife  had  been  to  Evers  Armyn  for 

foHtfe^en^1^'  a°d  lf  hC  dicd  without  i{fuc  malc»  *hcn  to  Sir  ™»W. 
take  an  eftate*7  Barnard\fton%  that  this  had  been  an  exprefs  eftate  tail  in  Evers 
tailbyimpliea-  Armyn  \  becaufe  it  could  not  be  fuppofed,  that  the  devifor 
tion.  Per  cur.   intended  to  rnake  a  breach  in  the  eftate,  viz,  that  Evers  A<- 

6©c  l  8  Mo™3  myn  fl10U^  ^avc  lt  *or  ^xs  ^c» and  wnefl  ne  died  it  (hould  re- 
ado!  R.cont.  vert  to  the  heir  of  the  devifor  until  the  iflue  of  Even  Armyn 
t Vera. 427.     were  dead,  for  it  could  not  goto  the  iflue  of  Evers  Armyn, 

4t?'wD  C0°t'  admitting  ^iat  lt  was  nat  an  eftatc  ta''l  m  Evers  Aimyn,  be- 
1    .     mi.  154.  caufc  ti1€rc  wa5  no  devife  to  the  iflue  of  Evers  Armyn%  and 

Sir.Tbomns  Barnardijlon  could  not  have  it  until  Evers  Armyn 
.t|  was  dead  without  iflue,  and  therefore  in  the  tntti  im  it  mull 
k1C-^1^!>!^1!  revert  to  the  heir  of  the  devifor,  which  wa6  apparently  aeainft 
fpeds  00  more  his  intention,  D^ndes,  that  (by  him)  tenant  in  tail  in  many 
power  than  a  refpe&s  is  but  a  bare  tenant  for  life,  as  to  charge,  tfc.  And 
W  tenant  for  tijOUgh  the  words  without  impeachment  of  watte  were  added, 
v*nt.  a*2.CvioV  t-hat  will  not  binder  it  from  being  an  eftate  t«iil.  For  which 
afll.Com.  115.  he  cited  Old  Bendi  3 i.pl.  126.  as  exprefs  in  point.     Note,t 

That  is  a  limitation  by  fine. 

(n)  The  devife  in  Plunket  r.  Holmes  was  "  to  Thomas  fc*  life,  and  if  he  di.  d  withwrt 
iffoe  h>jn<r  at  his  death  to  a  fon  by  another  venter  and  his  heirs,  but  if  Thomas  h?d  ifliie  liTir? 
at  hit*  death  to  Thowasaud  hi«  heiu,"  which  brings  it  in  fcvaal  particular  *  vcrj  ih\m  ibis  r*0. 

A; 
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As  to  the  fecond,  PoweU  juftice  faid,  confidering  all  the  T^e  word 
words  collectively  asthey  were  in  the  will,  that  Evers  drmynuJjb*s^ ^J^ 
had  but  an  eftate  for  life ;  and  the  whole  court  agreed  with  t;on|i8  nomen 
him.  And  they  held  farther,  that  the  iflue  male  of  Even  Ar-  coUedtivum. 
myn  (if  there  had  been  any)  would  have  taken  a  fee  by  pur-whcnawor<lof 
chafe.  For,  i.Tbey  held,  that  thqugh  the  word  iflue  is  fome- ^T^^ 
times. conftrued  as  heirs,  and  a  word  of  limitation,  yet  in  a  804.Fitzg.-321. 
devife  it  may  be  a  word  of  purchafe  as  well  as  of  limitation,  vidci  Bro.'c. 
When  it  is  taken  as  a  word  of  limitation,  it  is  cc\lk <::ive,  and  c-  a*°» 
fignifics  all  the  defendants  in  all  generations ;  but  when  ft  is  LuDD,N°T0N 
taken  as  a  word  of  purchafe,  it  may  denote  a  particular  per-      Kn«? 
fon,  asCn?.  Eliz.  40.  SaviL  7^.  1  Anderf.  132.  2  Lean.  35. 
prove,  that  this  word  iflue  maybe  de/ignatio perfotme.     And 
Treby  chief  juftice  faid,  that  words  lets  apt  had  been  uied  and 
allowed  good,  for  words  of  purchafe.     1  Co.  '95.  b.  Feoff- 
ment (a)  to  the  ufc  of  A.  for  life,  and  after  his  death  to  the  /V  Vid«i  Ark. 
ufeof  his  heirs,  and  the  heirs  females  of  their  bodies-,  thec.3^.  ro'    " 
word  heirs  was  allowed  for  a  good  name  of  purchafe.    So  Fearnc  3d  Sd. 
I  Co.  66.  b.  Archer**  cafe.     And  yet  heir  isHSiore  naturally  mi- 
appropriated  to  limitation  than  to  purchafe  *,  but  becaufe  it 
appeared  that  the  intention  of  the  parties  was  to  ufe  it  as 
dejignatio  perJonae%  and  a  word  of  purchafe,  it  was  allowed 
good.  Much  more  (hall  the  word  iffue  he  allowed  a  good  word 
of  purchafe,  where  the  party  intends  that  it  (hall  be  fo,  and 
that  intention  is  apparent.     But  the  chief  cafe  upon  which 
they  relied,  was  the  cafe  of  Clerk  v.  Day,  1  Roll.  Ab.  839-  /. 
32.  Cro.  Eliz.  313.  Given  148.  Moor  593.  {b)  the  record  of 
which  they  bad  feen ;  and  though  no  judgment  is  entred  up- 
on the  roll,  yet  Moor  (who  reports  the  cafe   as  depending 
more  than  a  year  after  the  time  of  which  the  other  reporters 
make  mention,  and  who  probably  reports  it  more  exaftly, 
for  Croie  was  then  but  a  young  reporter,  and  Rolle  reports 
it  but  by  hearfay,  for  then  he  had  not  begun  to  ftudy  the  law) 
reports,  that  judgment  was  given.     And  that  cafe  is  a  ftrong, 
er  cafe  than  this  in  queftioh ;  and  Hale  chief  juftice  mentions 
the  fame  cafe  in  1  Vent.  232.  and  feems  to  allow  it.     The 
fecond  queftion  then  will  be,  whether  the  intention  of  the 
teftator  appears  in  this  cafe,  that  the  word  iflue  fhould  be 
bjlgnatio  ptrfonae,  or  whether  he  defigned  it  to  be  a  word  of 
limitation?  And  they  held,  that  the  teftator  defigned  it  to  be 
a  defcription  of  the  per  fon,  becaufe,  he  added  a  farther  limi- 
tation to  the  iflue,  viz.  and  to  the  heirs  of  fuch  iflue  for 
ever.  In  the  cafe  of  King  v.  Melling%  3  Keb.  zoo.  Hale  chief 
juftice  (aid,  if  the  limitation  had  been,  to  the  iflue  of  the  iflue, 
or  the  heirs  of  the  iflue,  in  that  cafe  the  word  ,iffue  (hould  be 
taken  as  dejignatio  per fonae%  and  the  iflue  had  been  a  purchafer. 
And  Treby  chief  juftice  faid,  that  this  cafe  is  diftinguifhable 
from  aU  the  other  cafes :  for  the  words  are!  if  he  (hall  have 

(h)  Sec  an  accurate  ftate  of  this  cafe  as  taken  from  the  roll,  and  which  differed  from  all  the 
rcfOfUfcf  it,  Ktzg.  x+     Pearoe.  3d  Ed.  joi. 

any 
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LTrjLCT0N  anY  Hue  Aen  to  fuch  iflue, -&c.  Now  the  words  [(hall  have) 
Kiut,   .    arc  conditional,  and  have  refpe£t  to  the  birth  of  a  fon  not 
then  in  effi ;  and  the  word  any  is  all  the  fame  as  one.    Then 
in  common  fpfech  when  a  man  has  a  fon,  it  is  faid  that  be 
hath  iffne ;  fo  that  it   is  almoft  the  fame  thing  as  if  he  had 
faid,  if  Even  Armyn  fhall  have  any  one  fon.     And  this  is  not 
a  drained  conftru&ion,  confided  ng  all  the  circum (lances  of 
♦he  cafe,  for  in  Burchet  and  Durdant's  cafe  the  court  ex- 
pounded the  words  [heir  then  living]  to  be  all  one  as  the 
word  fon.  Then  in  this  cafe,  if  it  had  been  the  word  fon,  it 
had  been  without  controversy.    And  though  it  was  objeQed, 
that  iflue  is  a  collective  word,  and  that  if  Even  Armyn  had  had 
two  fons,  it  had  been  uncertain  which  of  them  (hould  take  ; 
he  agreed,  that  iflue  was  a  colleftiye  word,  but  fometimes 
alfo  it  was  taken  Amply j  and  when  it  fhall  be  the  one  of  the 
other,  mud  be  determined  by  the  circumftances  of  the  cafe  $ 
and  therefore  in  this  cafe  the  firft  fon  fhould  have  taken.  But 
Powell  juflice  faid,  that   if  Even  Armyn  had  had  two  fons, 
and  then  Sir  Michael  Armyn  had  devifed  to  the  iflue  of  Even 
Armyny  both  the  fons  of  Even  Armyn  would  have  taken ;  be* 
caufe  iflue  is  a  colle&ive  word,  and  it  would  not  have  been 
void  for  uncertainty,  as-is  faid,  Cro.  El„  742.  2  Anderf.  134. 
which  cafe  he  denied  tS  be  law.    And  Bridgman  chief  jufticc 
of  the  common  pleas  had  denied  the  fame  cafe  heretofore, 
in  the  cafe  of  Bate  and  jimherft  y.  Norton.  Raym.  $3.   2  The 
court  faid,  that  if  this  (hould  be  conftrued  an  eftate  tail  in 
Even  Armyn ,  fome  of  the  words  in  the  will  muft  be  rejected, 
as,  1.  The  claufe  without  impeachment  of  wafte,  for  every 
tenant  in  tail  is  difpunifhable  of  wafte.     a.  The  word  heirs 
limited  after  iflue  male  ;  which   will  apparently  oppofe  the 
intent  of  the  devifor,  for  he  intended  that  all  the  daughters 
of  fuch  iflue  (honld  inherit,  for  the  words  will  convey  a  fee 
to  the  iflue  \  but  if  it  (hould  be  made  an  eftate  tail  in  Even 
Armyn,  all  the  daughters  of  the  iflue  would  be  excluded,  be- 
caufe  it  mull  be  an  intaij  male,  if  it  is  any  mtail. 

Obje£Uon.  It  was  obje&ed  at  ihe  bar,  that  it  was  the  de* 
vifor's  intent,  that  every  iflue  male  of  fivers  Armyn  fhould 
take  ;  but  if  the  court  conftrue  this  a  purchafe  in  the  iflue 
male,  then  a  pofthumous  fon  of  Even  Armyn  cannot  take. 
For  if  he  could  take,  it  muft  be,  cither  by  way  of  contingent 
remainder,  or  of  executory  devife.  Not  the  firft,  becaufe  the 
remainder  will  not  veft  before  the  particular  eftate  deter- 
mines, viz.  before  the  death  of  Even  Armyn,  And  execu- 
tory devife  it  cannot  be  to  fuch  a  pofthumous  fon,  becaufe  it 
will  not  happen  within  the  ufual  time  allowed  for  executory 
'  devifes  to  take  effeft,  which  is  but  the  fpace  of  the  life  of-one 
man  then  in  effe ;  but  this  would  be  too,  long  a  tirme,  being 
aftejr  the  dcatjh  of  Even  Armyn. 

An  w.. 
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Anfw.  But  to  this  objeftibn  Powell  juftice  faid,  that  there 
were  (/1)  two  forts  of  executory  devifes;    the  one  where  (*)  vide  Fearne 
the  intire   cftate  paiTe§  out   of  the  devifor,  as  Cro.  Jac.  3<*  cd.  303. 
500.?*//*$  and  Brown's  cafe.  2  Roll.  Rep.  217.  (which  Trehy  LuD"*°T0M 
chief  juftice  faid  was  properly  the  executory  devife) ;  the       kimi* 
fecond  fort  is  -a  fort  of  future  devife,  in  which  in  the  mean 
while  the  land  defcends  to  the  heir  of  the  devifor,  as  Hainf- 
worth  and  Pretfs  cafe,  Cro.  jEliz.  919.  Moor  644.  and  the 
time  allowed  for  fuch  to  take  effeft,  was  no  more  than  one 
life  then  in  ejfe.  But  Pitt//// juftice  faid,  that  if  this  had  been  .    . 

a  devife  to  Even  Armyn  for  life,  and  if  after  his  death  he  ^^iS 
(bald  have  a  pofthumous  fon  born  by  his  wife,  then  to  fuch  fon  at  &c.  0f 
fon  and  his  heirs,  and  if  not,  then  to  Sir  Thomas  Barnardifion  devifee  for  lift, 
in  fee,  be  was  of  opinion,  that  if  Even  Armyn  in  fuch  cafe  »H  by  *»y 
ftould  have  a  pofthumous  fon,  he  would  have  taken  by  way  ^^""sjf 
of  executory  devife ;  for  though  this  would  not  happen  within  Bun-.  %J59, 
v  the  life  of  Even  Armyn >  yet  happening  fo  fhort  a  time  after  Fearne  3d  ed. 
the  death  of  Even  Armyn,  as  it  muft  be  to  be  the  fon  of  Even  *"•  y^J**", 
Armyn,  he  was  of  opinion,  that  this  would  have  been  a  good  "f£ y     u* 
executory  devife.    But-  Treby  chief  juftice  doubted  much  of  7 

that,  and  was  of  opinion,  that  the  time  allowed  for  execu- 
tory devifes  to  take  efle£l  ought  not  to  be  longer  than  the 
life  of  one  perfon  then  in  ejfe ;  and  fo  it  was  held  in  Snow  arid 
Cutler'%  cafe,  1  Lev.  136.  But  in  this  cafe  the  whole  court 
was  of  opinion,  that  this  was  a  contingent  remainder  to  the 
iflue  of  Even  Armyn  in  fee  *,  and  therefore  a  pofthumous 
fon  could  never  take  for  want  of  a  particular  eftate  to  fup- 
port  the  remainder,  until  he  came  in  ejfe.  And  if  the  limita- 
tion had  been  to  the  firft  fon,  it  had  been  the  fame  thing,  for 
a  pofthumous  fon  there  could  not  have  taken  v  and  though 
the  intent  of  the  devifor  might  oe  otherwife,  yet  his  intent 
could  not  controul  a  rule  of  law  fo  ftrongly  eftabliflied,  that 
a  contingent  remainder  ought  to  veft  during  the  particular  r^Sntomuft 
eftate,  or  eo  inftante  that  it  determines.  And  for  thefe  reafons  veft  daring  the 
all  the  court  held  that  Even  Armyn  took  an  eftate  for  life  by  cxiftence  or  at 

this  devife,  remainder  contingent  to  his  iffue  male  in  fee.         ^e7cr^  inftal!t 

b  -  of  the  determi- 

nation of  the  particular  eftate.  R.  ace.  Salk,  227.  4  Mod.  282.  Cartk.  309.  Camb.  252. 
12  Mod.  53.  Holt.  228.  Skinn.  430.  3  Lev.  408.  %  Saund.  380.  3  Kcb.  XX.  a  Lev.  39. 
Scmb.  ace.  poll.  31  x.  and  vide  Fearne  3d.  ed.  233,  tq  262. 

2.  point.  The  fecond  point'  was,  whether  this  eftate  K- 
m'ued  to  Sir  Thomas  Barnardifion  was  a  remainder  vefted,  or 
contingent,  or  an  executory  devife.'  If  it  was  a  remainder 
vefted,  then  Even  Armyn  being  but  tenant  for  life,  by  his 
recovery  had  forfeited  his  eftate,  and  Sir  Thomas  Barnar* 
di/ion  might  take  advantage  of  it ;  or  if  it  was  an  executory 
devife  to  Sir  Thomas  Barnardifion  the  recovery  will  not  bar 
k;  but  if  it  was  a  contingent  remainder,  then  it  was  deftrojr- 
*d  by  the  recovery  fuffered  by  Even  Armyt. 


Nevill 


*o8 
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Remainder 
vetted  orcon- 
tlngcnt. 

LUDD1NGTON 
verfus 
KlME. 


Nevill  juftice  was  of  opinion,  that  this  was  a  remainder 
vetted  in  Sir  Thomas  Barnardiflon%  for  which  he  relied  upon 
Hutt.  1 1 8,  Napper  v.  Sanders.  Cro.  Car.  265.  Bsreton  v. 
Nichols.  And  as  to  the  cafe  of  Plunket  v.  Holmes%  1  Sid. 
47.  he  faid,  that  admitting  it  to  be  law,  it  differed  from  this 
cafe  ;  for  there  it  was  one  intire  claufe,  but  here  there  arc 
intervening  ctaufes  between  the  devife  t6  Evers  Armyn,  and 
that  to  Sir  Thomas  Barnardi/ton  ;  wherefore  he  was  of 
opinion,  that  the  recovery  was  a  forfeiture  of  the  eflatc  of 
Evers  Armynf  and  that  Sir  Thomas  Barnardtjlon  might  take 
advantage  of  it,  and  confequently  that  the  judgment  ought 
to  be  for  the  defendant.  But  Treby  chief  juftice  "and  Powell 
juftice  held,  that  this  was  a  plain  contingent  remainder  |  and 
though  Evers  Armyn  forfeited  his  eflate  upon  the  recovery,  yet 
it  deftroyed  the  contingency.  For  where  a  contingency  is 
limited  to  depend  upon  an  eftate  of  freehold,  which  is  ca- 
pable to  fupport  a  remainder,  it  {hall  never  be  conftrued  an 
executory  devife,  but  a  contingent  remainder.  2  Saund. 
388.  and  Reeve  and  Longs  c«*fe  adjudged  in  C.  B.  and  af- 
firmed in  B.  R.  Salk.  2ZJ.  4  Mod.  282.  Qtmb.  252.  Carth. 
309.  12  Mod.  53.  Holt.  228.  3  Lev.  40$.  Skinn.  430.  up- 
on error  brought ;  though  the  judgment  was  reverted  in 
the  houfe  of  lords,  but  (a),  l$c.  For  executory  devifes  are 
only  admitted  in  cafes  of  neceflity,  with  caution  that  they  do 
not  introduce  any  inconvenience,  a$  perpetuities,  tsY.  Co. 
Lit.  18.  a.  1  Co.  85.  b.  Vaugh.  269.  The  firfl  remainder 
therefore  in  this  cafe  was  a  contingent  fee  to  the  iflue  male 
of  Evers  Armyn  ;  and  this  remainder  to  Sir  Thomas  Bar- 
nardiflon  is  contingent  alfo,  not  contrary  to,  but  concurrent 
with  the  former,  according  to  the  notion  in  Plunket  and 
Holme's  cafe  and  is  a  contingency  with  a  double  afpe&.  For 
if  Evers  Armyn  had  had  iflue  male,  then  the  remainder  had 
veiled  in  fuch  iflue  male  in  fee ;  if  he  died  without  iflue  male 
(that  is  to  fay,  faid  Treby  chief  juftice,  if  he  never  had  iflue 
male)  then  to  Sir  Thomas  Bamardiflon  in  fee.  And  thefe  are 
not  remainders  expectant,  the  one  to  take  efleft  after  the 
(b)  vide Dougl.  other,  but  are  (b)  contemporary.  And  as  to  the  objection, 
4S7.  ».  a-  that  this  differs  from  the  cafe  of  Plunket  and  Holmes %  becaufc 
there  were  intervening  claufes,  they  anfwered  that  that:  would 
make  no  difference. 

And  as  to  the  objection,  that  this  remainder  was  veiled  in 
Sir  Thomas  Bamardiflon. 

They  anfwer,  that  after  a  contingent  fee  is  limited,  no 
fubfequent  limitation  can  be  veiled.  10  Co.  85.  n.  Leonard 
Loveisi  cafe.  But  the  devife  here  to  the  iflue  male 
is  a  fee,  as  before  is  faid,  and  therefore  the  remainder 
to  Sir  Thomas  Bat  nardiflon  could  not  veft,  But  where 
the    mean   eftate*    are    particular    eftatcs  (whether    they 


(m)  By  this  &:.  is  to  be  undefftood  "  contrary  to  the 
Wk.  228.    a  Lev.  404- 


.f  ajon  ©r  all  the  judgct."  Vide 


aj» 
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are  vcftcd  or  not)  a  remainder  limited  over  may  veft.  '  And  Lotdikctoh 
the  cafes  HjU.  118.  and  Cro.  Car,  363,  are  of  mean  particu- 
lar eftates,  and  therefore  there  the  remainder  might  well  veft ; 
forin  the  latter  cafe  (which  is  ill  reported  by  Croie)  it  appears 
in  Littlet.  Rep.  159.  253.  285  315.  344  that  the  mefne 
eftate  was  adjudged  an  eltate  tail  \  and  therefore  that  will 
be  no  authority  to  govern  this  cafe.  Therefore  they  con- 
cluded, that  Evers  Armyn,  having  deftroyed  the  contingent 
remainder  limited  to  Sir  Thomas  Barna'dijfon  by  the  recove- 
ry, gained  a  fee ;  and  though  it  was  tortious,  yet  it  will  be 
good  againft  all  perfons,  but  the  right  heirs  of  Sir  Michael 
Armjn  the  devifor. 

Serjeant  Levin*  objeQed,  that  upon  this  verdi&the  plain- 
tiif could  not  have  judgment,  for  when  Evers  Armyn  fuffered 
the  recovery,  and  entred,  having  forfeited  hiseftate  for  life, 
he  became  a  difleifor ;  then  when  Sir  Thomas  Barnardijion 
entred,  he  was  a  difleifor;  then  when  Armyn  Bellinghatr.  en- 
tred, claiming  by  the  devife  of  .the  difleifor,  lie  could  not  ty 
in  at  a  better  condition  than  the  diflTeifor  was,  and  therf  forfc 
when  hc*entred  he  was  a  difleifor ;  fo  that  Sir  Thomas  Bar- 
nordi<hn  was  feifed  in  fee  at  the  time  of  the  demife  to  &ym*  \ 
and  whether  it  was*  a  rightful  or  a  tortious  feifin,  againft  a 
difleifor,  is  not  material.  And  therefore  the  iflue  is  found 
for  the  defendant. 

But  to  this  objection  the  court  anfwered,  that  Armyn 
Beliingham  entred  by  title;  for  admitting  that  Evers  Armyn 
was  a  difleifor,  yet  he  had  right  againft  all  perfons  except  the 
diflfeifee,  and  confequently  his  devifee  has  th*jfome  right;  and 
then  the  feifin  of  Sir  Thomas  Barnardijion ,  which  he  had 
giined  by  abatement,  was  avoided  ;  and  fo  the  iflue  for  the 
plaintiff.  And  therefore  (./)  judgment  was  given,  that  the  plain- 
tiff (hould  have  return,  Jiv.  For  judgment  is  entred  upon 
the  record  for  the  plaintiff,  (b) 

SERJEANT  Pemberton  moved  to  amend  a  fine,  in  which  F">e  amended 
Sir  John  Forth  was  conufee,  and  Sir ^tfw,Wtf ^^  ScchurelSe  ufca 

conufor, which  was  levied  off  the  manor  of  Ighjte/d,  where  them  ^c  name  of 
deed,  which  declared  the  ufe6,  was  of  the  manor  of  Ightfield,  the  manor  of 
which  was  the  true  name.     And  it  was  amended.  ™h!cIJ  h  *»• 

levied.' vide 
ante  1 34-    Cnrife  c.  8.    N.  tin*  is  every  day's  practice  in  the  C.  B, 

'*)  Note  in  3  \jcv,  435.  the  parties  are  W\&  to  have  come  to  a  corupromife  before  any  judg* 
■v«t  given ;  but  that  fuch  compromife  was  not  conchi3ed  upon  until  after  judgment,  is  very 
dear  from  Silk.  1x5.  5th  Ed.  n,  a  Bro.  P.  C.  5  Srr.  804.  Fit*.  21.  2a.     3  Wiif.  140. 

(J)  This  judgment  was  in  effect  a$rmcd  in  the  Woufc  of  J^ords  in  Barnardiflon  and  Carter, 
1  Bra.  P.  C.  x.  and  fee  t  P.  Wmi.  ,506. 


Vol.  I.  t  Birt 
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j.^.b!roliU"  Blrt  qui  tarn  vtrf.  Roth  well. 

1608. 

ri£^nf a*~  HPHE  P,ainti^  brou?ht  an  afl5on  UP°*  the  ft»*ute  « 
pttbttTnatute,  X  &e,u  '•  r*P-  '3*  f°r  *5^  for  non-refideticy  67  the 
it  even  after  *  defendant  for  five  months.  The  defendant  pleaded  a  former 
▼?rdid  fatal,  a&ion  depending.  The  plaintiff  replied,  that  it  was  brought 
cxw^fSTrcfcrt  °7  fr?«d, . &c.  And  iflue  thereupon  and  rerdift  for  the  plain- 
to  the  ftatutc  tiff.  And  Jenner  ferjeant  moved  in  arreft  of  judgment,  that 
fce  has  i-  the  plaintiff  has  mifrecited  the  (latute.  For  he  fays*  that  by 
fcribed.  s.  C.  a  ftatute  made  at  the  parliament  held  and  begun  the  third  of 
?9  vin.7<i!a  November  21  H.  8.  at  Weflminftery  &c.  whereas  there  if  no 
pi.  *i.  D.  ace.  fuch  ftatute  ;  for  the  parliament  was  held  the  third  of  No* 
poft.  38a.    .    vember  at  London  >  and  was  adjourned  afterwards  to  Weftmxn- 

1b^JfZi?c  Aer* and  hc  citcd  Cr* Eliz%  853"  ^"^  v"  *»***•     And  fo- 
S^rjfa«k^ic,lnt  **"£*'  of  tn«  faroc  Gdc  produced  a  copy  of  the  writ  of 
at  which  alia-  fummons,  which  was  to  appear   the  third  of  November  at 
tare  was  made   Bridewlt  in  London  \  and  lo  is  the  title  of  the  ad  upon  the 
eri^on*tf1hc  pw'wmcnt  rolls,    jkv/az  *  r««/ra  for  the  plaintiff,  faid,  that 
ftatme?0        *n  the  precedents  are  as  the  plaintiff  has  declared.    Rdft. 
Whereaparlia-  Entr.  599.  *.  Robin f  Entr.  414.  exprefs.     And  the  (a)  de> 
S^iS*^  to  fcndant  *n  n**  P'€a»  nas  P^CI4cd  the  ftatute,  as  the  plaintiff 
pu^ularfey    na8  donc  'n  *"•  declaration.     And  the  parliament  might  meet 
fiich  da?  i«  in-'  the  third  of  November  at  London,  and  be  adjourned  the  fame 
eluded.  S.  C.     day  to  Weflminfter.     But  he  confeflcd,  that  the  fureft  way  of 
<**•*?  Vin.       pleading  is  to  (hew,  that  the  parliament  was  held  fuch  a  year 
Thepradkeof  0*  tnc  King,  without  taking  notice  of  the  commencement, 
entering  recor-  which  is  good  pleading.    And  as  to  the  cafe  in  Grobe,  the 
datun  to  pre-    exception  was  taken  there,  but  what  was  done  upon  it  n§u 
▼ent  the  alter-  conpatm  But  Weight  anfwttred,  that  it  appeared  by  the  printed 
Vufc .     ftatute  book,  that  the  parliament  was  not  held  at  all  at  IVejl- 
mtnfter  the  third  of  November ;  for  it  is  faid, 'that  it  was  pro- 
rogued to  Wefiminfier%  and  continued  there  forty-four  days, 
vi±.  ufque  ad  the  Seventeenth  of  December.    Now  tbere  art 
forty-four  days  exclufive  of  the  third  of  November.     For  the 
ufque  ad  in  fuch  cafes  of  a£U  of  parliament  always  include! 
the  day  to  which  the  ufque  ad  is  applied ;  to  which  the  court 
agreed,  but  in  all  other  cafes  the  ufque  ad  is  exclufive  of  the 
day ;  but  in  cafes  of  ads  of  parliament  it  is  ufually,  faid, 
that  the  parliament  was  held  ufque  ad  fuch  a  day,  quo  die  if 
was  prorogued.     And  Treby  chief  juftice  faid,  that  the  word 
prorogation  was  not  found  upon  the  rolls,  until  the  rime  of 
Edward  the  Fourth.    But  as  to  the  principal  cafe,  the  court 
faid,  that  they  ought  to  be  very  nice,  how  they  proceeded  in 
this  cafe,  fince  there  are  many  precedents  of  the  fame  na- 
ture, and  therefore  curia  advifare  vutt.     Then  it  was  moved 


ation 
is  out 


{«    Vide  Cro.Jae.  119.  , 
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on  the  belulf  of  the  defendant,  that  a  rtcariatur  might  been-       But 
tied,  to  binder  any  alteration  of  the  record.    But  per  curiam,  _     *• 
that  practice  is  not  now  in  ufe.    But  C*k  chief  prothemotary       rmvrtLL- 
fcid,  that  the  ufe  heretofore  of  entring  a  recordaiur  was,  rv- 
corjttur,  that  this  record  is  without  alteration  or  interline- 
ation :  and  then  if  there  were  any  alteration  afterwards,  ic 
would  appear  upon  die  record,  to  have  been-  made  after  the 
rtcwdfitvr  entred.    But  now  the  practice  is,  to  make  a  rule 
of  court,  that  all  things  (hall  continue  infimtu  quo  \  and  then 
it  (hall  be  tried  by  affidavit,  whether  there  has  been  an  alter- 
ation or  not.    iV^343* 

v.  Lee. 

An  mJ&tjtut 

FALSE  judgment  was  brought,  to  reverfe  a  judgment  of  inferior  court 
an  inferior  court,  where  the  plaintiff  declared,  that  the  muft  tee  the 
defendant  being  indebted  tp  him  in  fuch  a  fum  for  money  be-  2e1tro■rifcl,  °* 
fore  to  him  lent!  he  aflumed  to  pay  him  at  fuch  a  place  tnfra  have^wSen  ** 
jurifdici'ftifM  curiae     The  defendant  pleaded,  non  ajfumpjit  within  the  jn»  . 
infra  fen  an/m.    And  upon  iflue  joined,  verdid  for  the  plain-  ^&wM>ther- 
tiff,  and  judgment.     And  exception  was  taken,  that  it  is  not  c^!^wai  **  * 
bid,  that  the  money  was  lent  iufrajurifdiEiiomm  curiae. ,  And  did,  bid.  *rT 
for  this  caufe  the  judgment  whs  revet  fed.    For,  per  curiam,  acc/i  Sid.  6j. 
though  the  debt  is  tranlitory,  and  is  a  debt  in  every  part  of  JL ***-  J°*    * 
England^  yet  it  ought  to  be  laid,  to  arife  within  the  jurifdic-  5£  XJ8£ey9°" 
tion  of  the  inferior  court*     But  if  the  plaintiff  had  (hewn,  117.  js6.    r    . 
that  the  money  had  been  lent  infrajurifdiclioneln  curiae,  or  if  it  &b*  84a.  381. 
had  been  for  goods  there  fold ;  the  plaintiff  would  have  had  no  *  sa- *7-  *• 
need  to  fay,  that  the  defendant  aflumed  to  pay  1 nfi  a  jurifdic-  y^t  *'    x 
tirnum  curiae ;  becaufe  the  law  creates  the  promrfe  upon  the  Keb.  164. '  1 
creation  of  the  debt  j  which  debt  being  within  thejurifdi£lion,Jhow-  39J«  T. 

the  promife  JImH  be  intended  there  alfo.  .    £*•  23°-  P* 

*  ijio.    a  Will. 

16.  1  Term.  . 

in.    I),  ace.  Cowp.  20.    x  Saond,  75.  quod  vide.     See  alfo  x  Keh.  481.  5x1.  jai.  Raym. 

7.c  1  Lev.  96.    Str.  827.  port.  795.  1040.    But  it  need  not  ftatc  thepromUe  to  have  been 

■ude  wit  in  It.    D.  com.  pod.  1041. 

Earl  of  Hereford  verfm  Sy1y. 

Thckinfcwhen    • 

TR  E  S  P  A  S  S  for  taking  of  a  boat     The  defendant  ^J&" 
plead*,  that  it  was  wrecked,  and  caft  by  NtTie  fea  upon  rogative  wait* 
(he dole  of  the  plaintiff,  and  that  the  defendant  feifed  it  aabe-auvofhisplead- 
bnging  to  the  King.    The  plaintiff  repjjes,  and  pwferibw^^g^4 
for  wreck.    The  defendant  demurs.  And  motion  was  made,  s  R^io^*^ 
that  the  defendant  might  waive  his  demurrer,  becaufe  the  10  Mod.  20c/ 
King  was  concerned,  and  take  iflue.     But  per  curiam,  that  ^ojrh,  6j.     x 
it,  when  the  King  is  party  to  the  record,  he  has  fuch  a  pre-  %V££7'  f* 
wgative  1  but  ever?  perfon,  who  fets  up  a  title  for  the  King  Bro.  PrJr©*/ 
has  it  not,  as  the  defendant  does  in  this  cafe.     But  adjour-  pi.  64.  D.  arg. 

Mun  Hardr.  83.  and 

vide  Dy.  53. 
But  no  other  parfon  though  he  may  fet  up  a  title  under  the  Kin ',  can. 
?2  Drinkwell 
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DteinkweH  ve'rjl  Fawkea. 

3f  TwritTf-  T^  E  B  T  "P0"  JadPll€nt-  The  defendant  pleaded  in 
fued  after  the  U  abatement,  that  a  writ  of  error  was  fued  fuch  a  day  up- 
tefte  isinadmir-  on  the  judgment,  which  writ  of  error  is  dill  depending  unde- 
fiblc.  R.  cont.  termined,  toV.  The  pkimiff  replies,  that  the  original  in  debt 
Skinn.  6a.  ^T.  was  ^^  before  the  writ  of  error  was  fued,  as  appears  by  the 
Vent.  363.  tifl*  of  the  original.  The  defendant  rejoins,  that  the  origi- 
Kaym.  161.  %  nal  bore  tefte  fuch  a  day,  which  was  before  the  writ  of  error 
Keb.  173.  189.  was  fucj  .  DUt  that  in  Ia£t  the  original  was  not  fued  out  un- 

mb  pofc  409!  t51  *uc^  a  ^^  w*"ck  was  a*tcr  *c  w"1  °*  crror  was  fuwJ- 

486.  The  plaintiff  demurs,  fuppofing  that  the  defendant  was  ef- 

topped  by  the  tefte  of  the  original.     And  of  that  opinion  was 

7reky  chief  juftice,  who  cited  this  cafe  as  adjudged;  debt 

was  Drought  upon  a  penal  law,  which  by  the  ftatute  ought  to 

be  fued  within  a  year ;  the  defendant  pleaded  the  flatute,  and 

that  one  year  was  elapfed  before  the  fuing  of  the  aft  ion,  feV.  the 

plaintiff  replied,  that  he  fued  an  original  tefte  fuch  a  day,  which 

was  within  the  year ;  the  defendant  rejoined,  that  though  the 

'  writ  bore  tefte  within  the  year;  yet  it  was  fued  after  the  year; 

the  plaintiff  demurred  ;  and  adjudged  by  the  whole  court,  that 

none  (hall  be  admitted,  to  aver,  that  an  original  was  fued  at 

any  time  contrary  to  the  tefte.    But  -PonW/ juftice  was  of  the 

contrary  opinion,  and  faid,  that^f  a  man  is  arretted,  and  af- 

'*{  ViK  b^bT tcrwards  a  writ  ls  fuc<*  with  a  ufte  antedated ;  in  (a)  falfcim- 

fopnu    *    U  X  prifonment  this  may  be  avoided  by  pleading.  Adjournatur. 

Braithwait  ver/l  Matthews.  C.  B. 

UmaiSd  MATTHEWS  libelled  againft  Braithwait  in  the  fpi- 
in  the  fpiritual  «*  %i  ritual  court,  for  having  faid,  Matthews  is  a  rogue,  1 
court  for  words  cheating  rogue,  and  keeps  rogues  company.  Prohibition 
d^leTtctm.  was  granted. 

mon  law.  D.  ace.  poft  »43«  ™k  Com.  Dig.  Prohibition  G.  14.  edit.  1780.  vol.  4.  p.  507* 
508.    "Words  charging  a  man  with  cheating,  are  actionable.    R.  ace.  Burr.  Iq88. 


The  fpiritual 


Hilliard  verf.  JefFrefon. 

cVuVhwno  "  A  Parion,  libelled  Againft  the  defendant  in  the  fpiritual 
jurifdiclion  £\  court  at*  fork,  for  having  cut  elms  in  the  church-yard, 
where  the  right  prohibition  was  granted,  upon  fuggeftion,  that  they  grew  on 

tofreehoW  his  freehold. 

comes  in  quel- 

tion,  R.acc.  Str.  1013.    X  Wilf.  17.  D.  ace.  pod.  543.  vide  Com.  Dig.  Prohibition  F.Juad. 

edit.  1 7  80.  vol.  4.  p.  49> 
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Sir  John  Holt.  Chief  Jujtice. 

Sir  Thomas  Rokeby    O 

Sir  John  Turton         .   \JuJlices. 

Sir  Samuel  Eyre  J    • 


Dr.  Groenvelts  cafe.  ?  /  * 

TT\R«  Grotnvelt  being  committed  lafi  vacation  by  the  cen-  Where  a  man  u 
1 3  fors  of  the  .college  of  phyfician?,  was. this  term  brought  fin5<*  «"l  com- 
intothe  King's  Bench  by  habeas  corpus,  upon  which  the  gaol-  "£ttcd  (oran 
cr  returned,  that  .the  faid  doaor.  being  examined  laft  vaca^f^^ 
tion,  and  convi£t,  by  the  cenfors  of  the  college  of  phyficiahs  the  fentence, 
for  his  ill  pra&ice  upon  the  body  of  7*  &  in  the  year  i6o2,,*hethcr  the 
by  which  the  faid  7.  5.  died,  was  fined  by  the  faid  confers  ^SSS^ 
20/.  and  committed  to  gaol, ,  until  he  (hould  be  delivered  by  payment  of  the 
the  (aid  college,  or  otherwise  by  due  courfex  of  law.    Upon  fine  only,  or  by 
which  return  the  court  refolved  feveral  points.    .  way  of  diftmA 

• '  }>unifnmcnt. 
R.  ace.  Skinn.  676.  All  fines  for  offences  belong  de  jure  to  the  king*  S.  C  3  Salk.  265.  I  a 
Mod.  119.  But  he  may  grant  them  over.  S.  C.  3  Salk.  265.  12  Mod.  11 p<  Vide  1.  W.  & 
M.Scfc.  %,c.  %.  f.  I.  a  Inff.  48.  His  power  however  of  pardoning  any  offence*  and  thereby 
preventing  the  fine,  continues  notwithstanding.  S.  C.  3  Salk.  265.  it  Mod.  119.  R.  ace. 
Skins.  676.'  and  vide  2  Hawk.  391.  c.  37.  f.  33.  The  king  cannot  transfer  or  extinguiJh  his 
right  to  pardon  -offences.  S.  C.  3  Salh.  265.  12  Mod.  119.  1  Show.  284.  27  H.  8 .  c.  24. 
Mala  praxis  in  a  phyfician  is  an  offence  at  common  law.  S.  C.  3  Salk.  %6c.  12  Mod.  Jiy. 
The  proceedingi  of  the  college  of  phyficians  again  ft  pcrfons  for  mala  praxis  arc  in  the  nature 
tf  criminal  profceutions.  S.  C.  3  Salk.  265.  12  Mod.  it 9.  And  therefore  prevented  by  a 
pardon  of  the  offence  a    S.  C.  3  Salk.  265.     12  Mod.  119. 

1.  Ref.  That  the  fentence  or  judgment  was  too  general, 
for  the  caufc  .of  .commitment  ought  to  be  certain,  to  the  end 
that  the  party  may  know  for  what  he  faffers,  and  how  he  may 
repin  his  liberty ;  if  he  was  committed  for  the  fine,  it  ought 
to  be  until  he  pay  the  fine  ;  but  if  the  intent  of  the  cenfors 
was  to  pimifli  him,  not  only  by  fine,  but  ano  by  imprifon- 
ment,  they  ought  to  have  made  them  two  diftinft  parts  of 
the  judgment,  by  condemning  him  to  prifoti  fo  long,  and 
from  thence  alfo  until  he  (hould  pay  the  fine. 

2.  Ref.  That  the  King  is  creditor  poena  (as  Rokeby  juftice    , 
termed  it)  and  that  all  fines  for  offences  de  jure  belonging  to 
him  y  becaufe  it  is  his  correction,  and  the  public  revenge  is 

in  his  hands ;  but  yet  the  king  may  grant  them,  as  in  this 
P  3  cafe 
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Dr;^*?§tM-  cafe  be  bas  done  to  the   college  of  phyfieiaris ;  and  in  like 
VCaI«*  '    manner  many  Iprds  of  liberties  haver  the  fines  for  offences 
committed  within  their  lordfhips, 

3.  Ref.  That  although  the  fine  belongs  to  a  fubje£t  by 
the  King's  grant,  as  in  this  cafe  to  the  college  of  phyficians  \ 
yet  the  King  by  pardon  of  the  offence  before  the  fine  is  fct, 
may  in  like  manner  pardon  the  fine.  And  as  to  the  objection, 
that  by  this  means  the  King  may  make  his  own  grant  in- 
effe&ual ;  the  court  anfwered  and  refolvcd,  that  the  King 
neither  by  grant  nor  otherwife  can  pafs  hispower,  or  extin- 
guish that  power  which  he  hath  to  pardon  offences.  Former 
Holt  chief  juftice  it  is  a  perfonal  trait  and  prerogative  in  him, 
for  a  fountain  of  grace  and  bounty  to  bis  fubje&s,  as  he  ob- 
ferves  them  deferving  or  ufeful  to  the  public.  And  per  Roke- 
by  juilice,    as    he   cannot  but  have  the  adminiftration  of 

Eublic  revenge,  fo  he  cannot  but  have  a  powar  to  remit  it  by 
is  pardons,  when  he  judges  it  proper.  Of  neeeffiry  then, 
when  the  offence  is  pardoned,  the  fine  is  deftroyed,  to  whom* 
foever  it  may  belong*,  becaufe  the  fine  is  the  penalty  of  an 
offence ;  and  as  there  is  no  offence  where  the  crime  is 
pardoned,  fo  there  cannot  be  any  penalty  impofed  for  the 
offence. 

'  4.  The  fourth  point,  if  the  mala  praxis  of  the  do£tor  in 
the  year  i6y2  was  not  pardoned  by  the  feveral  ads  of  grace 
which  have  been  made  fince ;  for  then  the  commitment  was 
illegal,  the*  impofed  only  for  a  punishment,  and  not  for  the 
fine.  And  it  was  argued,  that  this  power  of  correflion  in 
the  hands  of  the  college  was  in  nature  of  a  private  judica- 
ture ;  inftttutcd  for  the  redrefs  and  reparation  of  tho*e  per* 
fons,  who  lofe  their  friends  by  fuch  prejudicial  means;  that 
it  is  their  fatisfa&ion  and  right,  as  an  appeal  is ;  for  this 
malcpra&ice  has  injured  a  private  perfon.and  the  law  allows 
him  latisfacVion  by  this  puuifhment  *,  the  name  of  the  King 
is  not  ufed  in  the  proceedings,  as  in  an  indictment  or  infor- 
mation ;  therefore  the  offence  ought  to  be  regarded,  not  as 
an  injury  to  htm  but  to  the  party,  for  which  this  punHhment 
is  quafi  a  recompence,  and  therefore  cannot,  be  pardoned,  no 
more  than  an  appeal. 

But  the  court  refolved,  that  mala  praxis  is  a  great  mifde- 
meanor  and  offence  at  common  law  (whether  it  be  for  cu- 
riofity  and  experiment  or  by  negleft)  bccaufe.it  breaks  the 
truft  which  the  party, has  placed  in  the  phyfidan,  tending 
direOly  to  his  deftruflion.  But  yet  the  King  may  pardon  it, 
as  be  pardons  greater  crimes.  And  the  proceedings  againft 
the  dodor  in  this  cafe  were  not,  as  was  obje&ed,  for 
reparation  to  the  party,  for  that  ought  to  be  by  aQion 
upon  the  cafe,  nor  is  it  a  civil  proferuiion  as  an  appeal  is  t 
but  a  fort  of  criminal  proceeding  for  the  correction  of  the 
*  do&or  ;  and  that  therefore  it  could  not  be  at  this  time  (after 
fo  many  general  pardons)  impofed  upon  him*  And  the  doc- 
tor was  difcharred. 
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Rex  verf.  Ingram  et  ai\  To  ^  ^^ 

fJNgram  and  a  hundred  others  being  found  guitar  *f  *  not  of  a  riot  on 
*  npon  two  inquifitions  tak€n  before  juiticcs  of  peace  ac-  view  Wcr  is 
cording  to  13  Heft.  4.  cap.  7.  (a)  now  moved  ia  acrclt  of  £  J^J :^f- 
judgment.  Upon  which  thefe  points  were  refoived  by  the  court.  Wiider-<hcriff 

an*  be  a  party.  S.C11  Mod.  1*3  Salic.  539.  Girth.  383.  Comh.  423  D.  ace  Comb.  173- 
vide  ftaym.  386.  Bat  to  an  inqnifition  after  the  riot  he  need  not. .  &  C  11  Mod.  1*3.  Salk. 
593.  Carth  3S3.  Coa&  41$.  R.  ace.  Comb.  173  vide  J  Hawk.  c.  65.C  33.  fuch  inquifition 
flwdd  import  to  be  taken  for  the  king  only,  Vide  ia  Mod  Salk.  St  Carth.  ubi  fupra.  But  it 
will  not  be  bad  tho*  it  import  to  he  taken  pro  corporc  eoniitatus  alio.  It  may  be  taken  after 
ifc  expiration  of  a  month  from,  the  time  of  die  riot.  S.  C.  la  Mod*  113.  Salk.  593.  Carth, 
jlj.  Comb.  423.  Sanb.  ace.  CoraV  173.  Vide  1  Hawk.c  65.  f.  31.6  MwL  141.  >  Sid.  184. 
ace  bow  the  ibc  1  Geo:  I.  cap.  5* 

i.  When  a  riot  is  fupprefled  by  the  juftioes  together  with 
the  (heriffj  having  th*  p*fe  comitates  with  them  /or  that  pur- 
pofc,  and  they  £onv&  the  rioters  by  a  record  of  the  force 
spoil  their  proper  view,  the  fheriff  ought  to  be  a  party  to  ' 
fuch  ioquiurion,  and  to  he  ought  by  the  19  Htn.  7.  c.  13. 
Bat  if  the  rioters  difperfc  of  themfdves,  and  after  they  are 
parted,  an  inquifition  is  made  of  it  by  two  juftioes  of  peace } 
that  is  no  need  that  it  appear  by  toe  inquifition,  that  the 
fheriff  was  party  to  the  inquiry;  bceaufe  the  jufticcs  may 
make  the  inquifition  without  him* 

2.  When  the  conviAkm  of  a  riot  is  by  inquifition  taken 
before  two  juftices  of  peaces  the  inquifition  has  no  need  to 
he,  as  taken  pro  domino  rtgfit  carport  comitatus9  hot  pro  do- 
w»  rege  h  fufficicnt,  or  rather  better ;  for  their  inquiry  is 
not  for  the  county,  but  for  the  King,  and  to  is  the  conftant 
form  of  fuch  imjuefts.  But  when  an  inquifition  is  by  the 
grand  jurr,  then  it  ought  to  be  pro  domino  rege  et  corpore  coh 
miiatui.  Sir  William  Williams  objcAcd  that  et  corpore £t>mita* 
t'us  was  ill,  becaufe  their  authority  was  not  divided,  or  de- 
rived partly  from  the  King  and  partly  from  the  county,  but 
from  the  King  only,  and  executed  only  for  him  \  and  there- 
fore (by  him)  k  ought  not  to  be  pro  corpore  comhatus.  But 
this  nicety  was  not  regarded,  and  the  court  feeined  10  be  of 
opinion  that  they  were  the  fame. 

3.  That  tho'  the  words  of  the  flatute  are,  that  the  jufti- 
ces, l£c.  (hall  make  inquiry  within  one  month  after  the  riot, 
(3V.  yet  an  inquiry  by  them  after  the  mouth  is  good.  For 
the  ftatute  intended  only  to  haiten  their  proceedings,  by 
fcbje&ing  them  to  the  penalty  in  cafc  they  did  not  make  en- 
quiry within  the  month,  and  not  to  reftrain  their  authority 
to  the  month,  fo  as  it  could  not  be  executed  afterwards ;  for 

^he  lapfe  of  the  month  makes  them  incur  the  penalty,  but 
does  not  determine  their  power. 

(•)  By  13  H.  4.  c  7.  f.  I.  If  any  riot  affembly  or  rout  of  people  a*awft  the  !«*  be  ma^ie 
in  parties  of  the  realm,  the  jaftjecsof  peace,  three  or  two  of  them  at  the  kaft,and  the  fheriff  or 
andcr-AerUFof  the  county  uhcre  fuch  riot,  aneinhly.or  rout  flr.ill  be  tiiudc,  hcrr alter  Ihall 
come  with  the  power  of  the  county,  (if  net  d  be)  to  arrelt,  and  (hall  arrcft  them  ;  wid  rhr. 
toe  jaftices  and  fhcriff  or  uadei-fteriff,  (hall  have  power  to  record  that  which  thry  {hall 
find  fo  done  in  their  presence  againft  the  law ;  and  th*t  b>  the  lecord  of  the  lame  juftio;*  and 
&emf,or  under-sheriff,  fuch  trefpafTeis  and  cdTrnckrb,  (hall  he  mnvid  in  the  lame  manner  «nd 
form  as  11  contained  in  the  ftatnte  of  forcible  entries.  And  if  it  happens  that  fuel)  tref  t  wflera 
and  offender)  be  departed  before  the  coming  of  the  faid  juftices,  and  fhcriff,  or  under-Oierift^ 
tkat  the  feme  jnjttccs,  three  or  two  of  them,  (hall  diligently  inquire  tithin  a  month  after  luck 
riot,  tnembl 7,  or  rout  of  people  Co  made,  aad  thereof  frail  hear  and  determine  according  to 
Ike  law  of  the  land.  ° 
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3*Jft5r."-  *      Guilliam  verf.  Hardy. 

mtntb  Pthc  (^urL  L  AIM  brought  *  fcire  facias  againft  the  defendant  19 
pr&cipal'irfuft  bail to  7*  *•  m  an  »&»on  brought  by  the  plaintiff  Gitf/- 

ih«wthatitwas//tfi7i  againft  him  in  the  palace  court,  in  which  adion  the 
made  before  the  plaintiff  obtained  judgment ;  and  th\& /eire  facias  was  to  (hew 
6rftfti#fathC  caufe,  why  the  plaintiff  fhould  not  have  execution  generally, 
s.  C.  3.  vin.  &c»  The  defendant  pleads  payment  by  the  principal  before 
505.  pi.  6.  R.  the  return  of  the  fecond  fcire  facias  ;  which  was  agreed  to 
ace*  12  Mod.  be  a  bad  plea,  becaufc  the  recognizance  was  forfeited  by  the 
ante  137**'  rcturn  of  *be  firft  fcire  facias.  The  plaintiff  demurs,  and  ad- 
B.  R.  may  a-  judged  that  the.  fcire  facias  ought  to  abate.  And  refolved, 
wardaceruorari  That  a  record  may  be  removed  into  the  King's  Bench,  as 
to  remove  wcy  by  certiorari  out  of  the  King's  Bench,  as  by  certiorari 
from°an  in-       out  °^  ^c  Chancery  and  removal  hither  by  mittimus. 

ferior  court.  S.  C.  4  Vin.  331  pi.  6.  in  marg.  The  fame  law  in  C.  B.  fo  lie  Id  by  all  the  judgei 
Hil.  8&9W.3.  C.  B.  1696.  Bro.  certiorari,  pi.  1  J.  4  Vin.  331.  pi.  6.  A  fare  facias  in 
B.  R.  upon  the  judgment  of  an  inferior  court  rrmft  (hew  how  it  "Was  removed  into  B.  R.  S.C. 
Salk.  320.  Carth.  390.  On  a  removal  by  certiorari)  the  plaintiff  can  only  have -execution  within 
the  inferior  jurifdidUon.  S.  C.  3.  Salk.  3*0.  R.  ace,  Hutt.  117.  I.itt.  357.  360.  363.  D.acc. 
I  Lev.  134.  Vide  I  Sid.  213.  1  Kcb.  749.  Cro.  Gar.  23.  See  alfo  %  Inft.  23.  F.  N.  B.  246.  k 
19  G.  3.  c.  70.  f.  4.  Seen*  on  a  removal  by  writ  of  error.  S.  C.  3  Salk*  320.  R.  ace.  I  Sid. 
%iy  I  Lev.  134*  I  Keb.  735.  749.  V.  ace.  Hutt.  117. 

If  the  judgment  of  an  inferior  court  is  removed  into  B. 
U,  by  certiorari,  and  the  party  fues  a  fcire  facias  to  have  ex- 
ecution upon  fuch  judgment ;  he  ought  to  fliew  in  his  fcire 
facias  that  it  is  the  judgment  of  fuch  an  inferior  court  removed 
hither  by  certiorari*  and  ought  to  (hew.  the  particular  limits 
of  the  inferior  jurifdittion,  and  pray  execution  within  the 
particular  limits.  But  if  the  judgment  be  removed  into  B. 
R.  by  writ  of  error,  and  affirmed,  the  party  may  have  exe- 
cution in  any  part  of  England*  for  by  the  affirmance  it  is  be- 
come the  judgment  of  the  King's  Bench.  But  in  z  fcire 
facias  upon  fuch  a  judgment  affirmed  here  the  plaintiff  ought 
to  alledge,  that  it  was  removed  hither  by  writ  of  error.  And 
with  this  agrees  1  Sid.  2:3.  1  Lev*  134.  1  Keb.  7351 
749.  fa*  Rifam  verf.  Godwin.  Hutt.  117.  Litt.  357. 
360,  163.  And  therefore  becaufe  in  the  principal  cafe  the 
fcire  facias  did  not  exprefs  by  what  means  the  judgment  was 
removed  into  the  King's  Bench,  and  general  execution  is 
•  prayed,  where  it  does  not  appear  to  the  court,  that  tbey  can 
grant  fuch  general  execution)  for  perhaps  the  record  was  re* 
moved  by  certiorari.  For  this  rcafon  the  court  adjudged, 
f  that  the  fcire  facias  ought  to  be  abated, 

a  record  by  The  fctre  facias  was  ill,  becaufe  it  recited  the  judgment 

41  ficut  per  in-  of  the  inferior  court, ft cut  per  infpeclionem  recordi  nobis  conftat  j 
fpeAioncmrr-  for  [f  thc   defendant  pleads  nul  tiel  record,  it  ought  to  be 

S/'^sIc!*^^*6  record  itfe!f>  and  not  Pr  inIPeaionem  rec°rdi- 

3  silk.  320.    "But  it  ought  to  have  been  prout  patet  per  recordum.    And 

18  Vin.  185*    therefore  for  tbefe    reafons  the  fcire  facia*   was  abated* 

pi.  3.  in  marg.   jacob. 

Vide  Raym.       J 

jo.  &  x 8  Vin.  185.  pi.  3.  vide  4  Ann.  c.  x 6.  f.  1.  ante  93. 

Parker 


Eafter  Term  9  Will.  3.  ai? 

Parker  verf.  Mcllor. 

S.  C.  Carth.  398.     1%  Mod.  iaa.    19  Vio.  15.  pi.  3. 

REPLEVIN.    The  defendant  plead*  property  in  7^tSSST 
S.  and  prays  reform  habendo.     And   exception   was—j^* JJepoint 
taken  to  the  plea,  that  the  defendant  could  not  have  re- of  the  adion 
turn,  becaufe  he  confefled  the  property  in  a  ftranger.     And  th«  defendant 
Mr.  Ctrtbiw  for  the  defendant  cited  a  cafe  between  Butcher  Jjjf  ^££/*" 
and  Porter,  HiL  4  Will.  \£  Mar.  where  property  was  plead-  zvowg^  r.  9€u 
cd  in  bar  as  in  this  cafe,  and  return  was  granted.     And  be  Cro.  jac.519. 
took  this  difference,  that  where  the  plea  goes  to  the  point  aRolLlUp.64. 
of  the  writ,  fo  that  you  can  never  have  fuch  a  writ,  there}  *  j^J*  ** 
you  can  never  keep  the  cattle  *  otberwife  where  the  pica  goes  salk.94.  Carth. 
in  bar  of  the  a£tion.     And  he  cited  Cro.  Jac.  519.     And  244-  1  Show* 
Holt  chief  juftice  remembred  the  cafe  between  Butcher  and  g01^*0^" 
Porter,  Saik.  94.  Carth.   243.    1  Show.  400.  and  return D^ac^i v«t, 
was  granted  there,  becaufe  the  plaintiff  had  not  any  right  349.  *  Mod. 
to  the  cattle.  ^  And  he  cited  39  Hen.  6.  35.  where  though  103. 
the  avowry  was  ill,  yet  the  plaintiff  having  no  right  a 
return  was  granted,     And  therefore  in  this  cafe  judgment 
was  given  for  the  avowant,  and  a  return  granted.     Jacob. 
The  fame  point  refblvcd  Pafcb,  10  Witt.  3.  B»  R.  between 
Parrel  and  Scrim/haw. 

Brown  verf.  Corn  i  111. 

S.  C.  Salk.  516. 

/NJelitatte  affumpfit.    The  defendant  pleads  payment  ac-  ^ 
cording  to  the  promifes,    &c.    The  plaimitf  demurs  ^T^tn 
fpecially,  1.  Becaufe  the  plea,  as  he  conceived,  amounted  in  evidence  on 
to  the  general  iffue..    Sed  non  allocatur.    For  per  Holt  chief  the  general  iflbe, 
juftice  it  is  generally  true,  that  no  plea  which  admits,  that  J?a*  ^  Ph»<kd 
there  was  once  a  caufe  of  atlion,  amounts  to  the  general  JJ^^  ^  lt 
iffue.    2.  The  fecond  exception  was,   that   the  defendant  plaintiff  bad  • 
does  not  pray  judgment  of  the  plaintiffs  action,  but  fays, oncc  a  **«&  of 
wd  onerari  non,  &V.     And  per  Holt  chief  juftice  the  de> *££*£'  *£' 
tendant  (hould  not  plead  in  this  cafe,  onerari  non,  &c.  be- a  piea  which7 
caufe  the  difcharge  is  by  matter  ex  pojl  fatlo,  and  there  was  admits  the 
once  good  caufe  of  a&ion.     But  in  debt  upon  bond  if  the  phdntiff  had 
defendant  pleads  non  eji  faclum;  or  if  it  be  brought  againft  ^a  £B*af 
an  heir,  and  he  pleads  riens  per  defcent,  the  defendant  may  not  to  begm 
plead  one  rati  non,  becaufe  he  does  not  admit  any  caufe  of  with  an  onerari. 
aftion;  but  in  this  cafe  it  could  not  be  pleaded.    #Andoon- 
therefore  judgment  was  given  for  the  plaintiff.     Jacob. 

A.  drew  a  bill  of  exchange  upon  B.  payable  to  C  or 
order;  B.  accepts  it*,  B.  pays  the  money  to  C.  C  indorfes 
the  bill  payable  to  £>$  Z).  brings  cafe  againft  B.  who  pleads 
payment  to  C.  before  the  indorfement,  D.  demurs  fpe- 
cially; and  adjudged,  that  this  amounts  to  the  general  iffue 

non 
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Baow*       *w*  ajumjjfit.     Adjudged  3f*r£.  8  Wlfll  3.  if.  R.Tercer* 
.    *•  Dimater  and  Hooper.    Reported  to  me  by  Mr.  Place. 

Hallet  verf  Birt. 

S.  C.  Skinoer  674.    Carth.  380.    $  Mod.  %$%.    IS  Mod.  III.  Pleadings 
j  Mod.  248. 

Ajf^°D  rpRESPASS  for  taking  of  three  cow$  in  a  place 
ISSIfc^ftion  Jt  , called  B.  The  defendant  juftifiea,  that  theArifcop  of 
in  the  plaintiff.  Salt/bury  was  feifed  of  the  hundred  of  A.  in  fee,  in  right  of 
R.  ace.  ante  38.  hk  bifnoprick;  'and  then  he  pleads  prefcription  tor  a 
cakto' ftM&a  hundred  court,  to  be  held  from  three  weeks  to  three  weeks  ; 
iuftincaSm  *  and  that  upon  plaints  levied  in  the  faid  court,  or  before  the 
which  denies  fteward  out  ot  court,  replevins  time  whereof,  lie.  have 
the  pteintsTa  ^n  granted  to  him  who  levied  the  plaint,  of  the  taking  of 
*^ttftlfcewr"catt,c»yr'  that  the  plaintiff  cepit  et  imparcawt  thefe  three 
loathe  ww  pof- cows,  being  the  cows  of  J.  S.  in  the  place  where,  tic. 
fcficd.S..C.  within  the  hundred;  that  J.  S.  levied,  a  plaint  of  this 
i&alk. 394-  before  the  fteward  out  of  the  court;  upon  which  the 
Ac^Bnttef-  fteward  granted  replevin,  tic  by  virtue  whereof  the  de- 
pejt'pL  70.  a  fendant  as  bailiff  of  the  faid  hundred  court  replevied  the 
Vin.  554-  pi-  *•  faid  cows,  tic.  The  plaintiff  dumurred.  And  exception 
ioRrp.  &9-a-  was  taken  to  the  plea,  that  the  defendant  (hould  have  given 
£t : 9!^"  colourable  property  at  lcaft  to  the  plaintiff;  for  the  pof. 
Ahnaidred couit  feffion  given  by  the  plea  is  not  fufficient  colour.  5  Hen.  7. 
cannot  preicribe  J  g#  tf#  Rro%  Colour  43-  Cro  Elk&.  262.  And  for  default 
to  grant  replc-  qC  ty^  tj,c  pj^  amounted  but  to'  the  general  iffu€.  For 
^^%m  c#  the  tSk£t  ot  the  plea  is,  that  thefe  cows  belong  to  J.  S. 
ffafejlo.  Now  a  plea  of  property  in  a  ftranger  amounts  to  the 
general  ifliie,  and  is  ill.     27  Hen.  8.  at.  a. 

But  ferjeant  Gould  for  the  defendant  argued,  that  the 
defendant  has  confefled  poflefEon  in  the  plaintiff,  which  is 
fufficient  colour  in  treipafs.  7  Hen.  6.  35.  a.  14  Hen.  4. 
25.  a.  Fitzb,  Colour  243.  And  though  it  is  obje&ed,  that 
the  defendant  has  alledged,  that  the  plaintiff  imparcavh  .the 
cows  (which  is  impounded)  fo  that  the  cows  were  in  the 
cuftody  of  the  law,  and  not  in  the  pofleffion  of  the  plain- 
tiff; he  anfwered,  that  impareare  lignifies  but  to  inclofe, 
whereby  the  plaintiff  might  the  better  keep  the  cows  in  his 
poflcflion.  2.  By  him,  it  is  not  neceffary  in  this  cafe,  that 
the  plaintiff  give  colour ;  for  where  the  defendant  by  his 
plea  makes  title  to  himfelf,  he  ought  to  give  colour ;  but 
not  where  he  alledges  property  in  a  ftranger,  efpecially  in 
the  cafe  of  an  officer,  who  might  juftify  by  reafon  of  a  pro- 
cefs  out  of  the  King's  court.  Befidcs,  that  fometimes  it 
(«)  vide  ante  *«  (a)  fufficient  for  the  defendant  to  layjhe  whole  matter 
87.  poft.  566.  before  the  court  by  fpecial  pleading,  though  he  might  have 
given  the  fame  matter  in  evidence  upon  the  general  iffue. 
2  Vent.  295.     Hob.  127.     Fitzi.  Colour  15. 

But  per  Holt  chief  juftice,  et  totam  curiam,  the  defendant 
has  not  confefled  here  any  poffeffion  in  the  plaintiff;  for 

the 
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the  defendant  having  pleaded*  that  the  plaintiff  ceptt  et  im-     Haliw 
porcavli  the  cows  of  J.  &  who  is  m  ftrangpr,  though  im*         **r 
parcare  fignifies  to  inclofe  only,  yet  that  will  not  aid  it  \ 
for  whether  the  pound  be  private  or  publick,  he  who  puts 
them  in,  has  dtvefted  himself  of  the  pofleffion  and  pro* 
perry  tif  the  cattle.    Then  fince  the  defendant  has  aUedg- 
ed  the  prcperty  to  be  in  J-  S.  before  and  until  the  im- 
pounding, and  at  the  time  of  the  impounding  they  became 
in  cuftody  of  the  law,  the  defendant  has  not  given  any  good 
colour  to  the  plaintiff,  becaufe  it  is  not  continued.    But 
the  defendant  ought  to  have  pleaded*   that  the  plaintiff 
etpitit  Jettnuit  the  cows;  and  then  he  had  given  fufficien* 
pofleffion  to  the  plaintiff,    a*  After  fevers]  arguments  at 
the  bar  it  was  refohred,  that  the  fubftance  of  the  plea  was 
ill;  for  the  flieriff  could  not  replevy  by  plaint  at  common  law 
but  by  writ  only,  and  that  In  his  county,  court.    But  by  the 
ftatute  be  might  replevy  by  plaint  out  of  court*   Then  fince  the 
iberiff  could  not  have  done  this  at  common  law,  the  hundred^  Hundred 
court,  which  derives  its  authority  from  the  county  cmxttf^^J^0^ 
cannot  do  it  by  prescription.  A  nd  the  ftatute  of  Mar  lb.  52.  H.  grant  replevin 
).  c.  21.  does  not  extend  to  the  hundred  court.    There-  by  plaint. 
ore  this  replevin  granted  out  of  this  court  is  ill,  efpecially 
being  granted  by  the  fteward,  who  is  not  a  judge  of  the  court. 
And  the  ufage  in  fuch  cafe  will  not  after  the  law.  Therefore 
judgment  was  entfed  for  the  plaintiff.   See  Fitzk.  N.  B.  73. 
A  C.    2  Inft.  140,  14 1.  Co.  Lit.  145.  b.  Mr.  SfolUy. 

(*j  Tke  different  Report*  do  not  agree  as  to  the  opinion  of  the  court  upon  thit  point.  3#e 
cendj  from  each.     19  Vie.  sex  under  pi.  8. 

_  Breedon  verf.  Gil!. 

£ntrjr  5  Mod.  369.  vol.  3.  179. 

UPON  appeal  from  the  commiffioners  of  cxclfe  t?]^1^™ 
the  commiffioners  of  appeals,  according  to  12  Cur.  vpon  a  faggc*. 
2.  cap.  24.  /  45.  the  commiffioners  of  appeals  offered  totion,  an?  nan 
proceed  in  the  examination  of  the  former  fentence,  uponjf*  wJjcn  * 
the  depofitions  taken  at  the  former  trial.    Upon  which  aPo^ .5s"% 
notion  was  made  in  B.  R.  Mich.  8  IVHL  3.  for  a  prohi- vide  1  Term 
birion,  upon  fuggdlkm  that  all  iffues  ought  to  be  tned  by  Rep.  sss* 
examination  of  witnefles  viva  voce;  but  that  the  commit- J** ccn™& 
fionen  of  appeals  proceeded  Coon  Abort  notes  taken  by  the  p^^r^m*^ 
ckrk  of  the  commiflionert  of  excife,  who  had  no  autho-  commiffioneia . 
rityt  which  was  not  examination  by  the  oath  of  credible  of  excife 
witnefles,  as  the  ftatute  direfts.     And  it  was  argued  at1?011  f"™06, 
bar  for  the  prohibition  by  Sir  Thomas  Poioys,  Sir  ftr/W^l^ 
Shower  and  Mr.  Nortbey,  and  againft  the  prohibition  by  the  not  proceed  op. 
attorney  general,  the  lolicitor  general,'  and  Mr.  C&wper, «  d»  evidence 
Ac  feme  term.    And  beinjg  moved  the  laft  day  of  the  ^™t^^or^,he 
Mr.  Hovxll  the  clerk  ofthe  commiffioners  of  excife  in-STSfel'suc. 
formed  the  court  that  the  fuggeftion  was  falfc,  for  the  exa-Salk.  sss> 
mination  of  the  witnefles  was  not  by  the  clerk,  but  by  the  Comb.  414. 
commifltoners  of  excife,  .for  they  were  examined  in  the 5  Mod  721* 
prefence  of  .the  coramiflionere,  and  upon  an  oath  admini- 

ftred. 
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BftEcftoir     (Ircd  by  their  order.    Upon  which   the  court  taking  the 
v'  fuggeftion  to  be  faJfe,  denied  to  grant  a  prohibition,  upon 

c,u"  the  authority  of  Hoi.  669  The  parifli  of  A/ton9  %  cafe.  And 
afterwards  in  Hilary  term  8  #7//. '3.  the  fuggeftion  was 
amended)  and  framed  in  this  manner,  viz.  that  the  com- 
miflioners  ought  not  to  admit  the  depofiuons,  taken  before 
the  commiffioner*  of  excife  to  be  evidence,  but  ought  to 
proceed  upon  evidence  of  witnefies  examined  before  them- 
felves  viva  voce  upon  oath  adminiflred  by  themfelves,  or  by 
confeflion  of  the  party.  And  then  it  was  argued  by  the 
counfel  for  the  prohibition,  that  the  prooeeding  is  irregular, 
becaufe  ir  does  not  purfue  the  direftion  of  the  ftatute  ;  for 
all  examinations  ought  to  be  upon  oath  by  the  letter  of  the 
aft;  and  the  a£l  impowers  them  to  adminifter  an  oath, 
which  argues,  that  it  was  the  intent  of  the  parliament  that 
they  (hould  proceed  upon  evidence  given  before  themfelves. 
And  if  the  aft  had  not  preferibed  this  method,  the  common 
law  would  have  fupplied  it,  which  fays,  that  all  proceed- 
ings ought  to  be  by  examination  of  witneflee  viva  voce. 
Befides,  that  this  proceeding  upon  the  depositions  before 
taken  cannot  be  a  fufficient  ground  for  the  commiffioners  of 
appeal  to  found  their  judgment;  for  the  evidence  (notwith- 
ftanding)  may  be  mifrcprefented,  or  evidence  taken  of  the* 
one  fide  only.  If  fentence  be  given  againft  a  man  before 
the  commiffioners  of  excife  by  default,  if  the  commiffioners 
of  appeals  upon  appeal  to  them  try  the  matter  only  by  depofi- 
tions,  the  party  condemned  will  lofe  the  benefit  of  crofs- 
lv-  .  examining  the  witnefies.    Depofitions  taken  before  juftices 

Sea  before     °f  I**00  cannot  be  read  upon  appeal  to  the  quarter  (effions, 
juftices  of  peace  nor  can  depofitions  taken  before  commiffioners  of  bank- 
ire  not  eri-      mpts  be  ufed  at  a  trial  at  common  law.    And  therefore  thefe 
4e»cc  upon  ap-  procccd;ngS  being  irregular,  they  pray  the  aid  of  this  court, 
^totCTfrffiom.  which  ought  to  contiroul   all    inferior   jurifdiftions,    and 
War  depofitioni  correft  them  in    their  irregular   proceedings.     And  *fr. 
before  commit  Nor  they  cited  a  cafe  in  the  time  of  King  Chatlet  the  Se- 
fio*£8<rfbank"cond,  where  the  mayor  of  Lndm  efpoufed  the  caufe  of  a 
trU5\"hw.a    plaintiff  fo  vigoroufly  in  a  court  of  the  city,  that  no  at- 
jjcdvidc.fG.    torney  durfl  appear  for  the  defendant,  until  Halt  chief 
*.  c  30.  f.  4i.  :uftjcc  by  menace  of  a  mandatory  writ  out  of  the  King's 
Dou£l.  244.     pencil  anayea  the  heat  of  the  mayor.     He  cited  alto  a 
cafe  between  Shorter  and  Friend,  intr.  Hill  1  Will.  &  Mar* 
B.   R.  rot.   39.     3  Mod.  283.     Salt.   547.     Carth.   142. 
Holt*  752.     1  Show.   158.  172.  where  the  cafe  was  thus: 
John  Friend  by  his  will  gave   10/.  to  Martha  Friend,  and 
made  Shorter  his  executor,  and  died ;  Shtrttr  paid  the  le- 
gacy to  Martha  Friend  \  and  afterwards  Martha  Friend 
made  Friend  the  defendant  her  executor,  and  died  ;  Friend 
fued  Shorter  for  the  legacy  devifed  by  John  Friend  to 
Martha  Friend  his  teftatrix  in  the  fpirftual  Court,  where 
Shorter  pleaded   payment    and    produced  one  witnefs  to 
prove  it-,     and  becaufe    the   fpirituaJ    court    refofed    to 

admit 
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admit  the  proof  of  one  witnefs,  prohibition  was  granted  out     BawDo* 
of  the  King's  bench ;  and  Shorter  declared  upon  the  prohibi-        G^t 
tion,  and  alter  folemn  debate  confultation  was  denied  by  the 
whole  court. 

But  e  contra  it  was  argued  againft  the  prohibition,  that  fince  j 

the  ftatute  has  given  the  commiffioners  of  appeals  jurifdic* 
Hon  in  the  principal  matter,  by  implication  it  impowers 
them  to  proceed  to  the  determination  of  the  principal  mat- 
ter by  means  the  mod  proper,  and  which  fhould  feem  con- 
venient in  their  difcretions ;  and  they  have  chofen  means 
agreeable  to  reafon,  purfuant  t6  the  ftatute,  and  commodious 
to  the  parties ;  for  the  witneffes  are  examined  and  crofs~ 
examined  before  the  commiffioners  of  ezcife,  and  their  de- 
poGtions  entered  by  the  clerk  in  court,  and  fubferibed  by  the 
witneffes  themfelves.  How  can  it  appear  to  the  commiffi- 
oners of  appeals,  that  the  party  was  oppreffed  in  the  former 
fentence,  if  they  be  not  allowed  the  lame  evidence,  upon 
which  k  was  founded?  Trial  of  the  caufe  it  mvo  will 
not  be  trial  by  appeal.  When  therefore  thefe  depofitions  art 
tranfinitted  to  the  commiffioners  of  appeals,  and  they  pro- 
cced  upon  them,  is  not  this  proceeding  upon  oath  ?  With- 
out doubt  examination  upon  oath  in  writing  is  examination  - 
upon  oath  within  the  intent  of  the  ftatute,  and  more  bene- 
ficial to  the  King  and  to  the  party ;  for  by  this  the  evi- 
dence, if  the  witneffes  die,  is  preferred,  and  the  proceedings 
upon  the  appeal  are  more  expeditious,  and  the  pretence  of 
the  witneflcs  is  not  required,  when  their  attendance  is  re- 
quifitc  in  another  place.  In  appeal  to  parliament  no  evi- 
dence is  admitted,  but  that  which  was  given  at  the  former 
trial  And  the  reafon  why  the  evidence  given  before  the 
commiffioners  of  bankrupts  cannot  be  allowed  at  a  trial  at 
common  law  is,  becaufe  fuch  matter  does  not  come  into 
the  King's  bench,  13 c.  by  way  of  appeal.  And  the  reafon 
of  the  proceedings  of  the  juftices  at  the  quarter-feflions  (as 
is  mentioned  by  the  plaintiff's  counfel)  is,  becaufe  their  an- 
cient method  of  proceeding  was  fo.  And  in  the  fame 
manner  this  new  jurifdi&ion  follows  their  proper  rules,  for 
where  original  matter  is  given  to  original  jurifdi&ion,  they 
may  chule  their  methods  of  proceeding,  and  no  other  court 
can  over-rule  them.     Holt  chief  juftice  faid,  that  rhijs  cafe 

feems  to  differ  from  ail  the  cafes  of  prohibitions  which  have  n  7     *( 

betn  granted,  but  the  cafe  of  Shorter  and  Friend  feems  to  g^S?^  «s7 
have  the  moft  refetnblance.    But  yet  00  prohibition  ought  c^iJiacedw        '*     — 
to  be  granted  to  the  fpiritual  court,  for  having  allowed  evi-  fpiritual  courts 
dence,  which  the  common  law  does  not  allow.     But  as  war pweedto. 
to  the  courfe  of  granting   prohibitions  for  not  allowing o^  rule*.1^ 
evidence  which  would  be  good  at  common  law,  the  difference  Scmb.  ace. 
is  thus:  When  the  ccciefiaftical  courts  are  poflefled  of  aYelir.  pa. 
caufe,  which  is  merely  of  fpiritual  conufance,  the  courts But  to  w*u«p 

temporal  cogzaztttce,-  they  moft  adhere  to  the  rules  of  the  common  law  vide  Aate,  7$. 

common 
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San  so*     common  law  allow  them  to  purfue  their  own  methods  in  tfic 
QiIl        determination  of  it 5  bur  when  in  fuch  caufe  collateral  mat- 
' '     tcr  arifes  which  is  not  of  their  conufance  properly,  there 
the  courts 'of  common  law  enforce  them  to  admit  (uch  evi- 
dence as  the  common  law  would  allow.    Therefore  if  the 
fpirhual  court  require  more  than  one  witnefs  to  prove  the. 
revocation  of  a  nuncupative  will,  the  King's  Bench,  faV. 
does  not  intermeddle*    But  if  in  a  fuh  for  a  legacy  payment 
or  a  releafe  be  pleaded,  if  they  do  not  admit  proof  by  one 
S^cfplmoll  wtnefs,  the  King's  Bench  grants  a  prohibition.    In  appeal 
court,  there  are  *n  thc  ecdefiaftical  court  they  examine  the  witneflcs  dt  new 
allegation*,  upon  a  new  allegation,  but  that  allegation  may  be  com- 


*nd^^^l^pofed  of  the  fame7fa£t',  and  the  appellant  does  not  begin  to 
j^^ain  mew  his  gravamen,  but  the  other  ought  to  maintain  his 

fentence.  And  it  feemed  to  him,  that  it  was  reafonable,  that 
the  commiflioners  of  appeals  (hould  have  power  to  proceed 
by  thefe  depofitions.  But  yet  he  could  not  be  of  opinion, 
that  it  was  difcretionary  in  the  commiflioners  *of  appeals. 
Et  adjournatur.  And  afterwards  in  term.  Pafcb.  9  Will.  3. 
the  court  pronounced  their  opinion,  that  the  commiflioners 
of  appeals  ought  to  adminifter  new  oaths  upon  the  appeal  \ 
becaufe  the  *ct  of  .parliament  is  exprefs,  and  has  given  them 

Swer  to  adminifter  oaths  for  the  fame  purpofc.  And  there- 
,  «  a  prohibition  was  granted  quoad  the  admitting  of  the 
depofitions  taken  in  writing  before  the  commiflioners  of 
excife.  But  Holt  chief  juftice  faiH,  that  his  private  opinion 
was,  that  if  the  witneflfes  were  dead,  or  could  not  be  found, 
then  the  commiflioners  of  appeals  might  make  ufe  of  thefe 
*  depofitions;  but  that  not  being  before  him  judicially,  he 

would  not  give  a  judicial  opinion. 

Reynolds  verf.  Gray. 

&,  C.  Salk.  70.  IS  Mod.  lap. 
The  ele&ionof    #  ' 

an  umpire  (un-  nER  Holt  chief  juftioe,  if  arbitrators  have  authority  to 
m?)*£ter^  *  chufc  an  umpire,  and  they  chufe. A.  accordingly;  they 
a&estheaa-  have  executed  their  authority,  and  cannot  make  another 
thority  of  the  eleftioit,  though  A.  does  not  accept  of  the  umpirage.  Can- 
**J2*t™»  tra ,  if  they  elett  upon  exprefs  condition ;  for  then  he  is  no 
ftrf^L  ot-  umpire,  until  the  condition  be  performed.  But  Rtketj 
pCragr,  3.  C*  juftlce  doubted  of  this,  for  it  ferns  implied  in  the  ele£Hon, 
dt.  3  Yin.  96.  if  the  party  ele&cd  will  accept  it.  Ex  relation*  ntri  Jacob. 
pj.  12.  in  but.  jn  ^e  fame  cafe  it  was  faid  alfo  by  Holt  chief  juftice/  that 
•  5  Nfod.  457.  >f  tIlc  arbitrators  chufe  an  umpire,  before  the  time  for  them 
a  Vent.  11*.  to  make  their  award  be  expired,  it  is  void,  though  they  are 
3  Lev.  a6j.  refelved  to  make  no  award  themfelves.  Ex  relatione  nfri 
****?"***  Jacob. 

nmpire  before   J 

the  time  for  making  the  award  expired,  void,  (<*t  R.  tout.  pML  671.  Lntw.  541.  Say  an  • 

a  Barnard  B.  R.  154.  Scmb.  com.  T.  Jon.  167.  D.  c«  nt.  Cro.  Car.  191.  a  tend.  133*. 

(m)  Thii  can  at  moft  only  be  where  a  farther  dry  if  siren  for  making  the  wiping?* 
than  was  allowed  for  the  award.  _ 
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Rex  verf.  magorem,  &c.  Exeter.  Trin.  9waL 

3.  R.  R, 
S.  C.  1%  Mod.  126.    15  Via.  914. 

J  1NDSTONE  fued  a  writ  of  mandamus  direfted  to  the Tfe**»» oft 

*"  mayor*  &c.  of  Exeter,  to  command  them  to  admit  him  corP?*j^*» 

to  be  an  alderman  of  the  city  being  duly  ele&ed.    To  which  ^bcr  b?fig» 

mandamus  return  was  made*  that  Zindftone  was  never  eleded.  ed  or  fcated. 

And  it  was  moved,  that  this  was  an  inefficient  return,  be-  R.  mc  CoojK 

caufe  it  was  not  unde*  the  hand  of  the  mayor,  or  feal  of  the  3*4* 

corporation;  and  therefore  it  is  uncertain,  againft  wbpm 

Undfione  (hall  have  an  a&ion  for  this  falfe  return.    But  per 

/&// chief  juftice,  et  totam  curiam  9  the  return  of  a  mandamus 

is  matter  of  record,  and  a£ts  done  by  corporations  upon  re> 

cord  have  no  need  to  be  under  hand  or  feal,  for  in  fuch  cafe 

an  adion  lies  againft  the  body  politick,  or  the  perfons  who 

procure  the  falfe  return.    And  a  return,  by  fhcriffs  had  00  - 

need  to  be  under  hand  and  feal  before  the  ftatute  of  Fork  (a) 

Etc  relatione  m*ri  Shelley.       • 

faj  1%  Ed.  1.  ft.  I.  c.  5. 

Lambert  verf.  Aeretjee. 

*   ~        «^       ■»     1  tf  one  of  fc- 

S.  C.  so  Via.  338.  PL  «•  ^ral  ^t  €ma, 

SEVERAL  part-owners  of  a  (hip.  Some  of  them  were  «•«*»  {kip  <*- 
defirous  that  the  fhipfhould  go  to  fea,  and  others  of  themjj^^0* **" 
would  not  confent.    Upon  which  they  procure  the  (hip  to  be  pofemak^he 
arretted  by  prpcefs  out  of  the  admiralty,  and  compelled  thofe  may  by  procde 
who  intended  to  fend  the  (hip  a  voyage,  to  enter  into  recog- ««  of  the  »d- 
nizanee  in  the  admiralty,  conditioned  that  the  (hip  ihould  JJI^S*    , 
fafely  return.  After  which  the  (hip  began  a  voyage,  in  which  compel  the  ©• 
(he  was  loll.     And  upon  this  the  perfons,  who  were  bound  therpartownera 
for  the  fafe  return  or  the  (hip,  were  fued  in  the  admiralty, to  f*\**& 
Upon  which  a  motion  was  made,  (Jiat  the  King's  Bench  ZamT%!me. 
would  grant  a  prohibition,     i.  Becaufe  the  recognifance  not  poft.  ^35 .  Str. 
being  in  nature  of  a  (tipulation,  the  admiralty  had  not  power  890.Fitsg.197. 
to  compel  the  party  to  enter  into  it.    2.  Beqaufe  this  fuit  be-  Jj***  J2lm 
ing  in  nature  of  debt  upon  a  recognifance,  the  admiralty  had  Scmb!  a*V* 
not  cognifance  of  it.     But  the  prohibition  was  denied  by  the  Mod.'  162. 
court  [ahfente  Holt  chief  juftice)  becaute  this  fuit  is  between  Adm.  Com* 
the  part-owners  of  the  Ihip,  and  the  property  is  admitted ;  £*•  ^J*|7, 
and  therefore  it  is  properly  conufable  there.    a.  If  the  ad-  ^  ,*.  p<  %1\.  °' 
miralty  had  not  power  to  take,  fuch  recognizances  all  navi»  vide  Raym.  15, 
gation  mud  be  obftru&ed,  if  one  obftinate  part-owner  woqld  ^Keh.  38.    1 
not  confent,  that  the  (hip  (houtd  make  a  voyage  5  and  e  con-  ££['  *' * LJJ£ 
tra  it  is  very  reafonable,  that  he  have  fecurity,  that  the  (hip  uvl  *oo.  a. 
(hill  return  in  fafety,  fince  he  does  not  confent  to  the  voyage.  A  fuit  may  be 

Ek  relatione  m9ri  Shelley.  maintained Jn 

'  the  admiralty 

m  foch  fecnrity.R.  poll.  135.  Raytn.  78.  Semb.  ace  6  Mod.  x6».  vi^e  poft.  1185.  1  Barnard.  » 
B.  H  415.  R.  coot.  Carth.  26,  Comb.  109.  Holt  647. 

Watkina 
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V^jm         Watkins  verf  Perkins  at  Guildhall. 

for  goods  to  be    nER  H$k  chief  juftice,  if  A.  promife  B.  being  a  furgeon, 

£**£  fa*  .  *h*  if  5f  curc.  D*  of  a  wound»  hc  wai  fec-him  Paid  * 
third  parte,  it  jhis  *9  onty  a  p«>«nife  to  pay  if  D.  does  not,  and  therefore 
a*  touting  it  ought  to  be  in  writing  by  the  (a)  ftatuteof  frauds.  But 
ankft  in  wriu  if  jfm  promife  in  fuch  cafe,  that  he  will  be  2?/s  p ay m  after, 
»L)Z  whatever  he  (hall  deferve;  it  is  immediately  the  debt  of  jf. 
widepoft  10?;.  and  he  is  liable  without  writing. 

Cowp.  %2i.     %  fa)  29  Car.  a.  c.  i.  f.  4. 

Granby  v^  Allen  at  Guildhall. 

8.  C.  Comb.  450 

A  huflandnuy  CT*ROVBR  brought  by  the  hufband  for  money  paid  by  the 
recover  back  J.  plaintiff's  wife  to  the  defendant  for  land  conveyed  by  the 
Wh»  wife  fa l  defendant  to  the  plaintiffs  wife  by  bargain  and  fale  without 
the  purchafe  of  the  hufband's  knowledge.  And  per  Holt  chief  juftice,  if  ar- 
lands,  ride  Co.  tides  of  agreement  are  made  by  zfeme  covert  by  thy  order  and 
J^iL3'?"  35*#  appointment  of  her  hufband,  and  the  money  is  paid  by  the 
BL g  °* m£fafr  wife  in  purfuance  of  fuch  agreement ;  or  if  the  hufband 
he  was  privy  co  (though  not  privy  at  the  time  of  the  purchafe)  afterwards 
her  bargain,  confents  to  it,  the  property  of  the  money  is  altered ;  and  the 
•r  cMfented  to  nufband  cannot  maintain  trover.  But  if  he  is.  not  privy  to 
fuch  purchafe,  nor  agrees  to  it,  trover  will  lie  for  him  againft 
the  vendor,  who  receives  his  money  of  his  wife. 

Bolton  verf.  Hillerfden  at  Guildhall. 

p  6.  C  3  frlk.  %ZA-  Polt  6Ul-    Vide  Comb.  450*   1 5  Vin.  310.  pi.  11.  1$ 

Mafterlisiblefor  THHE  defendant  being  a  merchant,  his  apprentice  deli- 
the  cdntraAsof     |     vered  a  note  to  the  plaintiff  obliging  his  matter  to  pay 
wh  ^Th*'       100'* to  tnc  P'amt*^  w  n«  order,  according  to  the  coftom 
fidemion^oraes  °f  merchants.    Upon  this  note  affumpftt  was  fued  againft  the 
to'his  «fe,  and  defendant.     And  upon  evidence  at  the  trial,  the  plaintiff  pro- 
**  ** -IS.       tc<*  *k*8  notc  to  ^       writing  of  the  apprentice,  and  that  the 
fal^Semb    *PPrcnt*cc  had  once  given  fuch  a  note  to  Mr.  Monpejjon  for 
sec.  1  BrownL  money  received  by  the  apprentice  of  Mr.  Manpeffon,  which 
64.  Plowd.  rx.  money  was  applied  to  the  mailer's  ufe,  and  that  Mr.  Atcn- 
\a   %t?A*^A     P*Jfin  had  recovered  the  money  of  the  matter.    The  proof 
tShow  off     ^r  *c  defendant  was,  that  he  did  not  truft  his  appren- 
Dr.  *  sW     tice  to  give  fuch  notes ;  and  that  was  proved  by  feverai, 
dial.  a.  c. 4«.     who  had  been  his  apprentices.    The.  apprentice   htmfctf 
,^mcLp"*36'  ^worc  that  he  had  loft    100/.   of  his  matter's  money  at 
°m'4*a  pjay^  and  that  the  day  following  a  foreign  bill  was  drawn 
upon  his  matter,  which  he  could  not  pay,  and  the  money 
which  he  had  loft  at  play  both ;    therefore  he  reforted  to 
the  plaintiff  Bolton,  with  whom  HiHerfden  ufually  had  deal- 
ings :  and  becaufc  the  perfon  who  brought  the  foreign  bill, 

would 
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vo'Jd  not  receive  guineas,  being  the  only  money  that  he  had,  Boltom 
he  perfuaded  the  plaintiff,  to  receive  the  guineas,  and  pay  the " „  *• 
foreign  bill,  which' the  plaintiff  did ;  and  that  the  apprentice 
gave  this  note  to  the  plaintiff  for  money  received  of  him  to 
P7  the  100/.  which  he  had  loft  at  gaming.  And  per  Holt 
chief  juftice,  in  StoiuelFs  cafe  it  was  refolvcd,  that  though 
Stvtoell  gave  ready  money  to  his  fervant  to  buy  provifions, 
yet  the  fervant  took  them  upon  tick,  and  becaufe  they  came 
tothciifeof  Stowefly  he  was  adjudged  liable,  but  he  doubted 
of  it.  ho  m  the  cafe  of  Sir  Robert  IVylwds,  3  Keb.  625, 
626.  Sir  Robert  Wylattdt  every  Saturday  gave  the  fervant 
money,  to  difcharge  the  cxpences  of  the  week  ;  the  fervant 
did  not  pay  the  money  due  for  feveral  weeks  together, 
though  he  received  it  of  his  mailer  ;  yet  the  vender  reco- 
vered againft  Wylands  for  goods  delivered  to  the  fervant  \  be- 
caufe every  man  ought  to  take  care  what  fervant  he  makes 
ufe  of;  and  if  the  mafter  happened  to  have  a  bad  fervant,  it 
is  more  reasonable,  that  he  fhould  fuffer  for  the  negligence 
or  villainy  of  his  fervant,  than  a  mere  Granger.  2.  By  Holt 
chief  juftice,  if  a  mjfter  has  never  intruded  a  fervant,  to 
charge  him  by  (igning  of  notes  in  the  matter's  name;  yet  if  *   . 

the  money  for  which  fuch  note  is  figned,  comes  to  the  ufe 
of  the  mafter ;  or  if  in  this  pfefent  cafe  the  fervant  gave  the 
note  to  raife  money  to  pay  the  foreign  bills  charged  to  his 
mifter,  which  is  for  the  benefit  of  his  mailer;  fuch  note  will 
bind  the  mafter,  though  he  never  permitted  the  feryant  to 
fign  fuch  notes  before.  But  if  in  this  cafe  the  note  was 
given  for  the  money  which  the  apprentice  had  loft  at 
gaming,  and  which  did  not  come  to  the  mailer's  ufe,  the 
mafter  ought  not  to  be  bound  by  it.  But  the  jury  gave  a 
verdiS  for  the  plaintiff,  which  Holt  well  approved. 

Hi!.  3  Will.  3. 

Rex  verf.  Chalkc.  *r. 

S.C- more  at  large.  5  Mod.  457.  Mandaniu*  and  Return.  5  Mod.  154.     Dhfranchife- 

UPON   a  mandamus  diredred  to  the  corporation  of  ^j/  a  cdor:f 
Wilton,  to  command   them  to  reftore  an  alderman,  ^v^heard  in 
they  make  return,  that  he  being  mayor  fuch  a  year,  mi  fern-  his  4cfence, 
ployed  the  revenue  of  the  corporation,  &c.  to  luch  ufe,  bV. lho'  be  was  not 
and  that  he  rafed  one  of^tbc  books  of  the  corporation,  tfc.  ^m?nCg  * 
and  that  being  charged  with  thefe  crimes,  he"  had  been  heard  s^k.  41*8. 1 
what  he  could  fay  in  his  defence,  and  therefore  they  removed  vin.  190.  pi. 
him,  faV.     And  Mr.  Northey  took  exception  to  the  return,  ™  vide  %• 
becaufe  it  does  not  appear,  that  the  party  was  fummoned  j  and  J4^4 *3' 
the  rule  inGlidSs  cafe  in  this  court,  Trin.  4  Will.  &  Mar,  IX  Co.  ™.a. 
4  Mod.  33/  r  'Show.  258,  364.  Comb.  197.  Holt.  369,  43^.  4  Mod.  37. 
ia  Mod.  vj.    26  Vin.  co.  pi.  2.    was,  that  fununons  wasPurr-7.U. 
Qeceflary  in  all  cafes  of  disfrancbifemenr,  except  where  the  ap™^4  ^  ^ 

patent  under    &*<++*-*'* 
tie  common  fcal  cannot  be  dufiranchifed  except  by  order  under  fuch  (eal.    A  corporator  ccn-     Qo  f  •* 
i&ated  by  election,  may.  Mifapplkation  of  corporation  money  no  cauie  to  disfranchtfe  a  ccr-    •    J 
fomor.  Semb.  ace.  Rex  ▼.  Mayor,  &c.  of  London.  B.  R.  T.  25  G.  3.  and  vide  port.'  1133. 
*f.  15 1,  nor  altering  the  corporation  books  411  immaterial  refpedts.  S.C.  Comb.  396.  and  vide 

Vol.  f.  Q^  party 
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R"        party    docs  not  live  within  the  corporation,  but  in  fome 
Vm  diftant  place.     And  though  it  is  (aid,  that  he  was  heard  \ 

that  might  be  without  fummons,  and  therefore  unprepared. 
But^/r  Holt  chief  juftice,  a  man  ought  not  to  be  disfran- 
chifed  until  he  has  been  heard  in  his  defence,  upon  notice 
and  preparation,;  and  fummons  is  only  neceffary  for  that 
putpofe*  Therefore  if  a  man  be  charged  in  plehis  comitiis, 
and  ordered  to  prepare  by  fuch  a  time,  this  will  be  good, 
though  there  be  no  actual  (ummons;  for  fummons  is  only 
to  give  the  party  opportunity  to  make  hi*  defence,  and  if  he 
be  heard,  bfc.  it  is  enough.  And  hefaid,  that  he  remembrcd 
a  cafe,  where  the  retwn  was,  that  the  party  disfranchised  be- 
ing in  common  council,  was  examined  touching  fuch  affairs; 
and  not  being  able  to  give  fufficient  anfwer  to  it,  was  dif- 
franchifed.  2.  The  fecond  exception  was,  that  it  is  not 
faid  that  the  order  to  remove  him  was  under  the  common 
feal  of  the  corporation.  But  pey  Holt  chief  juftice,  if  a  bur- 
gefs  be  conftituted  by  patent  under  the  common  feat,  he 
ought  to  be  difcharged  in  like  manner  \  but  if  t?y  eledion, 
there  it  is  only  entred  in  the  book,  and  an  order  is  fufficient 
to  difcharge  him,  fo  that  they  may  disf ranch ife  him  without 
Common  any  inftrument  under  their  common  feal.     And  (by  him)  a 

council  in-  common  council  is  incident  to  all  corporations  of  common 
cident  to  corpo-  right,  unlefs  it  be  otberwife  provided  by  the  patent  of  crea- 
UnkSb  other-  tton*  3-  ^c  **"*<*  exception  was,  that  the  offences  were 
wife  provided  not  fufficient  caufes  of  disfranchifement :  for  as  to  the  mif- 
by  the  charter,  employing  of  non-payment  of  the  money,  that  is  no  caufe  of 
vide  Com.  forfeiture,  becaufe  the  corporation  may  have  their  adtion  for 
Thifcs.  F.  a<.  i* ;  befides,  that  it  is  not  faid,  that  he  was  required  to  give 
cd.  1780.' vol.3'  anv  account  for  it.  And  as  to  the  rafing  of  the  books,  it 
p.  405.  may  be  that  the  entry  was  wrong,  and  he  only  made  it  as 

it  ought!  to  be  *,  for  it  is  not  averred  that  it  was  as  it  ought 
to  be,  nor  is  the  rafure  averred  to  be  to  the  detriment  of  the 
corporation.  And  of  this  opinion  was  the  whole  court,  and 
therefore  a  peremptory  mandamus  was  granted.  Ex  refatknt 
tn'ri  Jacob* 
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Trinity  Term 
9  Will.  3.  C.  B.     1697. 


Sir  George  Treby  Chief  Jujlice. 

Sir  Edward  Nevill 
Sir  John  Powell 


%   }jnftices. 


Memorandum,  "Sir  John  Somers  knight,  keeper 
of  the  great  feal,  was  created  baron  ofEve- 
(ham,  and  lord  high  chancellor  of  England. 


Wi  Ilia  pis  verf.  Lacy. 

S.  C  Comb.  435. 

EJECTMENT  for  lands  in  Somer/etfiire,  upon  the  Recovery  good, 
demife  of  Sufannab  Lacy,  Special  vcrdift,  that  William  though  the  tc-' 
Lacy  feifed  of  the  lands  in  queflion  in  fee,  hy  leafe  and  re-  naM  t0  the 
leafe  bearing  date  t  Apr.  1675,  conveyed  thefc  lands  to  the^jg  ^dt  ™ 
ttfe  of  himfeif  for  life,  remainder  to  WiLiam  his  fon  and  return  ©/the  " 
the  heirs  male  of  his  body,  remainder  to  the  heirs  males  of  writ  fa  long  as 
his  own  body,  remainder  to  his  own  right  heirs;  the  jury itis convcycd to 
find,  that  William  the  father  died;  William  Lacy  the  fon  J™  ^ ( 
entrcd,  and  was  feifed  in  tail  male  5  that  2  Will,  (sf  Mar.  r.  f^"  show. 
John  Kite  fued  a  praecipe  bearing  te/le  the  feventh  of  Novem-  34?.  3emb.  ace. 
her  againft  Miles  Corbet  for  thefe  lands,  which  writ  was  re-  *  Mpd»  2r8- 
turnable  quinden.  Martini,  at  which  day  Miles  Corbet  appear-  t^cc'  Noy# 
ed,  and  vouched  William  Lacy  the  fon,  who  was  not  pre-  Pig.  a0f  10. 
fent  in  court,  upon  which  a  Jhmmoneas  Kad  warrantizandum  Cruife  x8toix. 
nTued,  returnable  oclabis  Hilarii  following ;  that  in  the  mean 
while  between  the  Ujle  of  the  fummoneas  ad  warrantizandum 
and  the  return  6i it,  viz.  the  fecond  day  of  January,  William 
Lacy  the  fon  by  leafe  and  releafe  conveyed  the  lands  to  Miles 
Corbet,  to  make  him  complete  tenant  :o  the  praecipe ;  that 
afterwards   the  recovery  pafied,  which  was  to  the  ufe  of 
William  Lacy  arid  his  heirs;  that  William  Lacy  died  feifed 

(a)  And  bow  by  the  14  G.  *.  c.  10..  f  6.  it  it  fufficicnt  if  the  freehold  be  conveyed  to  the 
tenant  to  the  praecipe  by  die  end  of  the  terra,  Great  Seffion,  Seffion  or  Affiles,  14  which,  thf 
ocovery  i*  fuffcred. 

Q^2  withoyfr 


t 
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Williams    without  lfluc  male,  leaving  the  leffor  of  the  plaintiffs 
**  daughter  and  heir j  that  the  defendant  was  brother  to  Wil- 

CY*  Ham  Lacy,  and  claimed  by  virtue  of  the  intail  to  William 
Lacy  the  father  and  the  heirs  male  of  his"body,  etft%  &c.  The 
Jingle  queftion  was,  if  a  common  recovery, -in  which  there 
is  no  tenant  to  the  precipe  at  the  return  of  the  writ,  but 
*  the  perfon  againft  whom  the  precipe  is  fued  is  made  good 
tenant  before  the  return  of  the  fummoneas  ad  nvarrantixandum^ 
and  afterwards  the  recovery  paries,  be  good  or  not.  Gould 
King's  ferjeant  for  the  plaintiff  argued,  that  in  all  cafes  of 
adverfary  writs  it  is  clear,  though  the  party  was  not  tenant 
at  the  time  of  the  tejle%  but  was  made  a  good  tenant  before 
the  return,  it  (hail  be  well  enough.  But-fuppofe  that  he  was 
not  tenant  at  the  return,  then  by  plea  of  non-tenure  he 
might  abate  the  writ,  but.  if  he  vouch  over,  as  to  himfelf 
he  admits  the  writ  good,  but  the  vouchee  may  counterplead 
the  tenancy ;  but  if  he  does  not  do  it,  the  recovery  will  be 
good  againft  all  by  eftoppel  \  but  in  fucb  cafe  the  tenant 
will  not  recover  in  value,  becaufe  he  has  loft  nothing.  But 
if  he  become  tenant  after  the  voucher,  and  judgment  is 
riven  (which  is  not  given  upon  the  pr*cipe%  but  upon  the 
aft  voucher)  this  judgment  binds  the  land ;  fo  that  when 
the  recoverer  takes  execution,  the  tenant  cannot  avoid  it 
for  this  fubfequent  purchafe  *  fo  that  then  the  tenant  lofes  the 
land,  and  then  he  will  recover  in  value  againft  the  vouchee, 
and  the  vouchee  over.  But  if  it  be  but  a  recompencc  by 
eftoppel,  yet  it  will  conclude  all  parties  and  privies  and  be  a 
good  bar  to  bar  them.  Stile  319,  26  Hen.  6.  49.  Bro. 
Recovery  in  value%  27.  30.  If  the  law  be  fo  in  adverlary 
writs,  as  (faid  he)  it  is,  much  more  ought  it  to  be  fo  in 
cafe  of  a  common  recovery,  of  which  the  law  takes  notice 
as  a  common  conveyance  -,  and  therefore  the  court  will  make 
it  good,  if  it  be  poifible.  And  for  an  authority  in  point  he 
cited  a  cafe  between  Samburn  and  Belt%  I  Show.  347.  ML 
3  Will.  Is?  Mar.  3. 1?.  where  in  error  to  reverfe  a  common 
recovery  it  was  adjudged  by  the  whole  court,  that  if  there 
is  a  good  tenant  to  the  precipe  at  any  time  before  the  recove- 
ry pafles,  the. recovery  {hall  be  good)  but  there  the  writ  of 
error  abated  for  another  reafon. 

Wright  king's  ferjeant  for  the  defendant  argued,  that  there 
muft  be  a  good  tenant  to  the  precipe  at  the  return  of  the 
writ,  or  otherwife  the  tenant  might  abate  the  writ  by  the 
plea  of  rion-tcnure  (for  he  cannot  render  trje  kwd,  as  the 
writ  commands,  if  he  bas  it  not)  but  if  he  does  not  plead  it, 
it  (hall  be  good  by  eftoppel  only,  and  bind  the  tenant  and 
his  heirs.  And  all  the  books  cited  on  the  other  fide  are  of 
tenants  in  fee.  Then  this  being  good  only  by  eftoppel,  it 
(hall  not  bind  the  ifiue  in  tail,  becaufe  be  does  not  claim  as 
heir  only,  but  alfo  per  formam  doni.  Then  in  this  cafe 
although  the  recovery  be  good  by  eftoppel  as  to  the  parties, 

yet 
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yet  it  will  not  bind  the  defendant,  who  (a)  chinos  as  iflue  in  fa)  Vide  3  Co. 
uil    And  as  to  the  cafe  of  Samburn  and  Belt  it  was  ad-  3  Co.  Ut. 
judged  upon  other  points.  349'   " 

But  the  whole  court  was  of  opinion  for  the  plaintiff.     For  Th</  the  tenant 
it  is  a  dear  point,  that  a  m.*m  may  be  tenant  to  the  pracij>e™  areaU&ioii 
at  any  time  before  judgment  given.     And  the  difference  is,  t^c  x^^^t 
if  the  tenant  comes  to  the  land  by  his  own  a£tt  as  purchafe,  tcfteofthe  writ, 
after  the  te/ie  of  the  writ,  he  can  never  plead  it  to  abate  the  yet  if  he  after- 
demandant's  writ,  for  by  this  he  has  made  the  writ  good  ;  ™ *  a^uira 
but  if  he  comes  to  the  land  by  a£i  in  law  pending  the  writ,  a&.iJ  lhalI°not 
he  may  abate  the  writ  by  pleading  non-tenure.    Therefore,  if  plead  nonte- 
iprtcipe  be  brought  againil-the  fon  in  the  life  of  the  father,  n««  in  abate- 
aad  after  the  return  of  the  writ  the  father  dies  ;  though  he  is  £c°^    i       , 
tenant  yet  fince  it  is  by  a£t  in  law,  he  may  notwithftand~  ^i^oy  ,a6.* 
ing  plead  noh-tenuTe.     The  fame  law  if  a  pracipe  be  fued  Pig.  30, 31, 
againft  the  rcverfioner,  living  the  tenant  for  life,  and  tenant  Otherwife if  d* 
for  life  dies  before  judgment*  yet  the  reverfioner  may  plead  h?m  VTa*^ 
as  above.     But  if  the  reverfioner  had  accepted  a  furrender  iaW.  ya    m 
of  the  tenant  for  life  pending  the  writ,  this  would  have  made  D.  ace,  1  Mod. 
the  writ  good,  becaule  it  was  his  own  ad.     1  Hen.  6.  I,  2.  a|8#  No7 **** 
8  Edw.  3.  82.     37  Hen.  6.  16.     3  Hen.  7,  fl.     And  the 
cafe  in  41  Edw-  3.  5.  is  a  ftroilg  cafe,  for  there  a  precipe 
was  fued  againft  A.  who  pleaded  that  he  was  not  tenant  of 
the  land  at  the  time  of  the  writ  purchafed,  but  that  B.  was 
tenant,  againft  whom  he  fued  a  formedon  upbn  a  gift  in  tail 
made  to  his  grandfather,  to  whom  he  is  heir  in  tail,  and  that 
he  recovered  upon  the  formedon,   and  fued   execution  by  - 
fcirefaciast  &fr.  and  it  was  objected  that  A.  was  now  in  by 
defcent,  which  was  an  a£t  in  law ;  but  Kirton  there  faidt 
fince  he  hath  fued  execution  by  fare  facias,  he  has  affirmed 
the  demandant's  writ  good,  becaufe  it  was  his  own  aft  *  to 
which  Finchden  chief  juftice  agreed.     And  j  Hen,  5.  9.  and 
N"jj  126.  agree  this  drverfiry.     And  therefore  for  thefe  rca- 
{om  thejeourt  were  clear  of  opinion,  that  the  recovery  was 
good ;  but  upon  the  importtttmy  of  the  defendant's  counfel 
they  gave  them  time  till  Michaelmas  term,  to  fearch  for 
fomething  more  to  fav  for  the  defendant*     And  after  argu- 
ments at  the  bar  in  Michaelmas  and  Hilary  terms  following,* 
in  Eafier  term  10  Will.  7.  C.  B.  judgment  was  given  for  the 
plaintiff  by  Nevill,  Powell,  an&Blenanue  juftices,  Ttebydubi- 
totite.    And  this  judgment  was  afterwards  affirmed  in  B.  /?.. 
videpofl.  475. 

Trufcott  verf.  Carpenter  ?nd  Man. 

THE  Plaintiff  brought  an  a&ion  of  trefpafs,  aiTault,  W- T^e jjj0* .™* 
tery,  wounding  and  imprifonment,  againft  the  defcu-^ft^J^ 
dams;  and  declares,  that  the  defendants  at  fiich  a  day  at;  St*  or  the  officer** 
ReeinCtrnwaV,  affaulied*  beat,  wounded*  and  imprifonedau*ITCftuPon 

•  procefsoutof  an 

rafcrior  cmxn  in  an  action  the  caofc  of  which  arofc  out  of  the  jurifdiftion  of  the  inferior'court^ 
R-acc.I.otw.  937,  1560.  fed  vide  a  Mod.  195,  *Rol.  Rep.  109.  3  Lev.  143.  Com.  574.  ft 
vat  3S*  Cowp.  18.  1  Vent.  369.  T.  Jon.  ti^t  Mod.,  19.  See  alfo  Str.  993.  If  the  ifca- 
d*st  after  juflifying  a  trefpafs  adds  a  travcrfe  of  his  being  guilty  l>ef  94  or  after  a  pau.'cuUr 
T(0)c,vnIeisthe  juftification  comprehends  all  the  intermediate  time,  the  travcrfe  is  had,  An  o*- 
6«r  canaot  jaftify  an  exprefs  battery  under  prccefe  for  an  arreft,  without  (hew  ingareiiftaace 
»  the  party.  |L  acc-Str.  1040.  and  vide  i^tw.  9*9.  $l*v.  403.  Cro,  Eliz.  93. 
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T*i*cott    h}m>  anj  detained  htm  in  prrfon  until  he  paid  a  fine  of  3/. 
Garments*    16s.  and  8d.  WV.     The  defendants  to  the  wounding  plead 

and  Man.     not  guilty  ;  and  quoad  tot  urn  refiduum  tranfgrejftonis  infultus.et 
imprifonametiti,  they  plead,  that  the  defendant  Carpenter  entred 
,a  plaint  in  debt  againft  the  plaintiff  in  the  court  of  Law  ce ft  on 
inCornwatt  for  a  debt  due  to  him  i nfrajurifdiclionem  curt*  *,  that 
a  fummons  iffued  thereupon  againft  the  plaintiff,  and  nihil 
was  returned  thereupon- 5  then  a  r^p/W  iffued  dire&ed  to  the 
defendant  Man,  to  fcize  the  plaintiff,  which  was  awarded  the 
27th  of  January  7  Will,  3.  returnable  the  10th  of  April  fol- 
lowing, that  this  capias  was  delivered  to  the  defendant  Man, 
and  he  by  virtue  thereof,  before  the  return  of  the  writ,  viz. 
the  9th  of  March  at  Launcefton  aforefaid,  at  the  requeft  and 
inftance  of  the  defendant  Carpenter  took  and  arretted  the  plain- 
tiff, and  detained  him  in  cuftody  for  want  of  fureties  until  the 
loth  of  March,  at  which  day  the  plaintiff  paid  the  debt,  which 
was  the  3/.  16/.  id.  &c  and  the  defendant  Man  then  and 
there  by  cdnfent  of  the  defendant  Carpenter  let  the  plaintiff  go 
at  large  ;  which  is  the  refidue  of  the  faid  trefpafs,  affault,  and 
rrnprifonment,  whereof  the  plaintiff  complains  ;  and  they  tra- 
verfe  abfque  hoc  that  they  arc  guilty  of  any  other  trefpafs,  at 
fault;  or  imprifonment,  before  the  tejle  of  the  writ,  or  after  the 
return,  or  at  St.  Ree,  or  any  other  place  out  of  the  jurifdi&ion 
of  the  court  of  Launcefton.     The  plaintiff  replies,   that   the 
caufe  of  a£tion  arofe  at  St.  Neots  abfque  hoc  that  it  arofe  with- 
in thejurifdiftion  of  the  court  of  Launcefton.   The  defendants 
demur.      And  Lutivyche  and  Girdler  ferjeants  for  the  plaintiff 
argued,    that    the   replication  has  avoided    the  defendant's 
plea  ;  that  the  defendant  by  his  demurrer  has  confeffed,  that 
the  caufe  of  aftion  arofe  out  of  the  jurifdi&ion  of  the  court 
of  Laumeflon,  and  then  the  officer  who  executes  any  procefs 
is  punishable.      Contra,  if  the  court  has  jurifdi&ion,  but  the 
procefs  is  erroneous.     And  for  this  they  cited  10  Co.  76.  (a) 
the  cafe  of  the  Marjbaljea.     I  Roll.  Abr.    547.  7.3.   809./. 
45,     10  Vin.  95.  //.  3.     Mqyxh  8.  pi.  20.  and  Mich.  2*> 
Car.  2.  C.J?,  Rot.   516.   HiggenverJ.  Martin.     An  aft  ion 
was  brought  as  here  againft  the  plaintiff  who  recovered  in 
the  inferior  court,  and  the  officer  for  falfe  imprifonment  j 
the  defendants  juflified  as  in  this  cafe  5  and  the  plaintiff  re- 
plied that  the  caufe  of  a£tion  arofe  out  of  the  jurifdi&ion  of 
the  court ;  and  upon  demurrer  it  was  adjudged  for  the  plain- 
tiff upon  the  reafonand  authority  of  .the  cafe  of  the  Marjbal- 
fea.     So  Hill.  33  to*  34  Car.  2.  C.  B.  Rot.   458.   or  1629, 
Ge/dtr  v.  Pratt,  the  fame  cafe  and  the  fame  refolution.    Sed 
yion  allocatur.     For,  per  curiam,  neither  the  officer  nor  the 
party  are  bound  to  take  notice,  whether  the  caufe  of  aftion 
arife  out  of  the  jurifdiftion  of  the  court ;  and  therefore  the 
refolution  of  the  cafe  of  the  Marjhalfea  was  a  hard  refolution, 
and  warranted  by -none  of  the  books  there  cited.     But  if  the 
caufe  of  aflion  arofe  out  of  the  jurifdi&ion  of  the  court,  the 
defendant  in  the  inferior  court  ought  to  rkad  it;  and  if  he 

\  due* 
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foes  not,  the  (a)  affair  of  the  jurifdi&ion  is  over,  and  he  (*>  Vide  1  Roll, 
fhail  not  take  advantage  of  it  in  any  collateral  action  againft  A*"\78a.  1. 34. 
the  plaintiff,  or  the  officer  who  executes  the  procefs.     And  a°Pi.c.  1  VenL 
fo  it  was  Tefolved   in  the  Exchequer  fince  the  Revolution,  236. 
between  Pool  and  Gwinny  Lutiv.  937.    1560,  upon  folemn  But  fee  alfo 
debate  and  examination    of   all  the  precedents,  where  the ' Ve,lt*  36?# 
aftionof  falfe  imprifonment  was  brought  againft  the'judge, 
officer,  and  plaintiff  in  the  inferior  court ;  and  the  cafe  was 
adjudged,  when  Powell  juftice  was   a  baron  of  the  Exche-s 
quer;  and  he   faid,  that  Holt  chief  juftice  approved  of  the 
judgment  in  the  cafe  of  Pool  and  Gwinn^  it  being  reported 
to  hirn.     1.  It  was  argued  for  the  plaintiff,  that  notwith- 
Handing  his  replication  was  not  good,  yet  the  defendants 
plea  was  ill;  for  the  defendants  juftify  under  a  capias  tefle 
the  27th  of  January^  and  returnable  the  loth  of  April  fol- 
lowing, and  fay,  that  by  virtue  thereof  they  took  the  plain- 
tiff the  9th  of  Marchy  and  difcharged  him  the   10th,  and 
traverfe,  obfque  hoc  that  they  were  guilty  at  any  time  before 
thttejh  and  after  the  return  of  the  writ ;  fo  that  there  is  a 
time  not  traverfed,  in  which  the  defendants  may  be  guilty, 
notwithstanding   any  thing  that  appears   to    the  contrary, 
vh.  between  the  10th  of  Marct>%  which  was  the  day  of  the 
difcharge  of  the  plaintiff,  and  the  10th  of  Aprilt  which  was 
the  return  day  of  the  writ.     And  they  cited   Carter  84. 
Atkins  v.  Cleaver*   And  of  this  opinion  was  the  whole  court*. 
A  fecond  exception  was  taken  to  the  plea,  that  the  plain* 
tiff  has  declared  of  an  exprefs  battery  \  therefore  though  the 
j unification  of  the  imprifonment    impliedly  juftifies  a  bat- 
tery, yet   when    an   exprels  battery  is  laid  it  ought  to  be  Vheri  a  plea 
jultified  alfo.     1  Roll.  Rep.  176,  Wilfon  v.  Dad:  and  *ere^ltott'- 
it  was  adjudged  a  difcontinuance,    becaufe  there   was    no  oT&e^lllntiff'i 
aofwer  to  the  battery.     But  there  is  here  an  anfwer,  fuch  charge,  though 
as  it  is,  for  the  defendants  fay,  quoad  tot  urn  reftduum  tranf-  in  law  the  mat- 
rrjionis,  Effr.  which  the  defendants  intended  to  be  a  juf-  J^jJ^  f0* '" 
titration  for  the  whole,  and  fo  to  comprehend  the  battery,  io^wholTif 
and  therefore  no  difcontinuance.     But  it  is  an  infufficient  the  plaintiff  re- 
jultification,    becaufe    they   juftify    by   implication  only  a  Plie*  without 
battery  which  is  included  in   the  imprifonment,  where  an  ^"gfj"d?* ' 
exprefs  battery  ought  to  be  juftified,     Befides,  that  if  anpjLrt  ^.^h  ^e 
officer  has  a  legal  procefs  to  arreft  a  man,  yet  he  cannot  plea  docs  not 
beat  him,  unlefs    he    refifts  *,    but  no  fuch  thing  appears  import  to  an- 
htre,  and  therefore  for  this  reafon  alfo  the  plea  is  ill.     And  ■*!*£»*?  pf0;r 

r  ■  ...       ,      «^i       ^  j«.    t»    . r         ry.»         Tx#-.ff  ceedinjrsarc  dsl-. 

to  it  was  adjudged,   Pafcb.  1091.  C.  B.  tntr.  Hd.  2  WilL  continued.    R. 

&  Mar.  Rot*  759,  Stony  v.  Calvert^  and  l-Vent.  193,  Carre  ace.  4C0.  62. 
v.  Donne.    And  of  this  opinion  was  the  whole  court ;  for  *•  P°ft- 7j6. 
where  an  exprefs  battery  is  laid  it  is  not  enough  to  juftify  SJ^  x.,g.and 
the  imprifonment   upon   legal    procefs,    which  includes   a  Com. 
battery ;  bu{  the  defendant  ought  to  go  on,  and  (hew  that  Pleader  E.  1 '  "* 

ed.  1780.  vol.  5. 
F  64.  and  (^3.  ed.  1780.  vol.  5.  p.  137.  W.  cd.  1780.  vol.  5.  p.  180.  Gflb.  H.  C.  B.  6a.  155. 
>j3-  But  it  is  otherwise  where  the  plea  imports  to  anfwer  the  whole,  and  i&  in  law  an  anfwer 
to  put  only.     {I.  ace.  1  Str.  302.    D.  acc>  Salk.  179.  Gilb.  fcl.  B.  C.  15  7. 
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Tfct7*coTT  he  arretted  the  plaintiff,  and  the  plainriff  offered  to  refcue 
"•  himfelf,  and  fa  the  defendant  was  compelled  to  beat  him. 

aud^MAN  *  ^or  otherwife  >f  it  be  not  upon  fome  fuch  occafion,  a  man 
cannot  juflify  a  battery  in  an  arreft.  "  And  therefore  for 
thefc  two  defers  in  the  plea  judgment  Vas  given  by  the 
'whole  court  for  the  plaintiff. 

Wainford  verf.  Barker. 

1       St  C.  11.  Vin.  279.  pi.  47.  in  marg.  &  J58.  pL  9. 
A  debt  T  T  ^  ®  N»  motion  for  a  prohibition"  to  the  fpiritual  court 

upon  which  the  vJ  of  Norwich  (where  the  plaintiff  was  cited  as  admini- 
ikatute  of  H-  ftrator  to  J.  S.  to  account,  £sV.  at  the  inttance  arid  profe- 
mitations  has  cution  of  the  defendant)  upon  a  fuggeftion,  that  the  defen- 
wSwiablc  the  ^ant  was  not  a  crc^torJ  nor  ncxt  of  blood,  to  the  inteftate. 
creditor  to  The  queftion  was,  whether  the  defendant,  who  had  a  debt 
compel  an  admi- due  to  him  from  the  inteftate  by  (imple  contract,  but  more 
riftratortoac-  than  fix  years  were  elapfed,  wnether  he  fhould  be  account- 
.fpiritud  court.  cd  a  creditor  within  the  ftatute  of  1  Jac.  2.  c.  17./.  6. 
Videante  153,  to  be  enabled  to  compel  the  administrator  to  account. 
and  the  cafes  And  adjudged,  that  he  is  a  creditor  within  the  aft  ;  for  it 
thVernUd'  is  a  ****»  tll°'  ^arra^le  ky  Plea<ling  of  the  ftatute  of  limi- 
Bdk^iSA?1'  tations ;  and  therefore  the  prohibition  was  denied. 
3P.Wms.84, 

Pechey  wr/^Harrifon. 

Admittanceofa  fT"\H  E  plaintiff  being  an  infant  brought  an  a&ion  by 
guardian  for  an     J^     guardian.     And  after  verdift  for  him,  it  was  moved 

'  n^cnttrtd  m  arrcft  °*  jU(*gment»  t^at  tncre  was  no  warrant  for  him 
of  record.  to  appear  by  guardian  entred  upon  record.  And  it  was 
Vide  imp.  C.B.  refolvcd  by  the  whole  court,  that  the  admittance  of  a' 
id  ed.  475.  guardian  ought  to  be  upon  refcord,  becaufe  it  is  the  aft  of 
«dF.°io3!com!  tnc  court  »  f°r  tnc  court  takes  care  of  infants,  that  none 
Pleader  fliall  fue  for  them,  but  thofe  that  are  refponfible;    for  if 

2Cr.ed.1780.  the  infant  be  prejudiced  he  may  have  his  action  again  ft  him. 
Vd  5s"P  I97  ®lit  JU(*gment  cannot  be  arretted  for  this  caufe,  no  more 
Otherwise'  than  if  no  warrant  of  attorney  be  filed.  But  upon  error 
judgment  will  brought,  and  diminution  alledged  and  certified  in  B.  R.  it 
beecrwieous,  will  be  ill,  for  which  the  judgment  may  be  reverfed.  But 
feftabieIOtar"  ju^gmcnt  can  never  be  arretted,  but  for  that  which  appears 
A  judgment  uPon  lne  record  itfelf  *,  but  this  admittance  ought  not  to 
cannot  be  ar-  appear  upon  this  record,  but  upon  the  remembrance  of  the 
refted,  but  upon  prothonotary.  In  the  fame  manner  if  a  record  begins, 
on  tne°n8  that  .rf.  B.  fummonitus  fuity  which  prefuppofes  a  writ •,  yet 
record.  6.  C.  if  there  be  no  writ  judgment  cannot  be  arretted  for  this 
Salk.  77.  reafon,  but  the  J>arty  Imay  have  a  writ  of  error.  So  in  this 
I),  ace.  3  Bl.  cafc  it  i5  foid  Upon  the  plea  roll,  that  he  appears  per  guar- 
Burr  1287  dianum  fuutn  ad  hoc  JpecialiUr  admiffum  per  curiam,  which 
Smb.  ace.  pod.  fuppofes  that  there  is  a  regular  admittance  upon  the  pro- 
264,  thoaofary's  remembrance)  but  if  there  is  none,  it  is  not 

exarr.fnjfble  here.    Therefore  judgment  was  given  for  the 
plainriff. 

Uarrifon 
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Harrifon  verf  Britton.  Th*  authority 

REPLEVIN.     The  defendant  makes  conufance  ai^^J^ 
bailiff  to  J.  S.    The  plaintiff  traverfes,  abfque  hoc  that  verSIkT^torf. 
he  is  bailiff.    'Ine  defendant  demurs :  And  judgment  for  him.  pafs  not  in 
For  the  difference  is  between  trefpafs  and  replevin.     In  the  replevin, 
former  foch  a  traverfe  may  be  taken,  but  not  in  the  latter.    ^c^ftca^0w ' 

there  cited. 

Llewellyn  verf.  PinQck.  ^ 

MOTION  was  made  by  ferjeant  Geert  for  a  prohibition  Thc  *?***: 
to  k  direfted  to  the  court  of  the  biffiop  of  LkM^^IL 
where  a  libel  was  againtt  the  plaintiff  Tor  Wcljb  words,  and  no  be  explained  in 
Angtiee  was  laid  in  the  libel  \  fo  that  he  urged,  that  the  court  a  court  in  which 
could  not  underftand  them.    But  the  motion  was  denied,  ^^^^J^  " 
for  (per  curiam)  in  Watts  they  underftand  the  words,  and  UD 
therefore  there  is  no  need  to  lay  an  averment  of  the  fignrfi- 
cation  with  an  Anglice.    But  in  an  action  broaght  for  Weljb 
words  in  England^  an  averment  of  their  fignification  ought 
tobe  hid. 

Sir  William  Dtmcombe  v.  Churchy  the  war- 
den of  the  Fleet. 

Q I R  William  Buncombe  obtained  judgment  againft  Qburcb  £^c^  °(hc 
O  for  4000/.  for  ail  efcape,  and  upon  affidavit  made,  that  office  of  marihall 
it  is  a  jtift  debt,  it  was  moved  that  he  might  have  a  rule  for  or  warden  for 
fequeftration  of  the  office,  according  to  the  late  aft  of  parlia-  *"  efcaP« is  br 
racnt.  (a)    And  the  queftion  was,  now  this  aft  (hall  be  put comtBlffion- 
in  execution  ?  And  per  curiam,  a  commiffion  of  fequeftra- 
tion  ought  to  be  granted  to  commiffioners  appointed  by  the 
court,  under  the  feal  of  the  court.    And  a  commiffion  was 
granted  accordingly. 

(a)  8  &  9  W.  3.  c  a;,  f.  a. 

Roffc  "oerf.  Hodges. 

DEBT  upon  bond  dated  the  19th  of  March  1695,  con-ctffrhe'  *** 
ditioned  to  perform  the  award  of  A,  and  B.  of  all  ac-  breach  or  non- 
tkms,  demands,  &c.  ita  quod  the*  award  be  made,  and  deliver-  performance  of 
ed  in  writing,  before  the  firft  of  April  hext  following  j  and  in  \ co^^^ 
cafe  the  arbitrators  make  no  award  within  that  time,  then  toa^ea'urfftul1^ 
perform  the  umpirage  of  John  Clerk,  ita  quod  he  make  his  upon  perform- 
umpirage  before   the  twelfth  following.     The   defendant •"«• Racc- 
pleads,  that  the  arbitrators  made  no  award*  but  that  the  um-fr**  l*$* 

'         *  *  com.  553*    * 

Saind.  116.  1  Mod.  43.  a  Keb.  612.  619.  See  alfo  poft.  1159.  *  Wilf.  334.  Str.  41a.  & 
:  Vm.  538.  A  deed  may  be  delivered  in  the  abfence  of  the  party  who  is  to  take  under  it.  A 
tweftion  to  rc-aifigB  a  mortgaged  ejbtc  necelbrtty  extends  to  the  Whole  intend  mortgaged* 

pixe 
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Rosse        p;re  madc  an  umpirage  within  the  time  limited ;  which  re- 
Hodges       c,tecU  that  whereas  the  defendant  Hodges  had  lent  to  Roffe  the 
plaintiff  30/.  for  fecuring  whereof  the  plaintiff  Roffe  had 
mortgaged  certain  lands  to  the  defendant,  and  whereas  there 
was  a  controverfy  between  the  plaintiff  and  defendant  con- 
cerning  that   matter,    he   awarded   that  the  plaintiff  Reft 
fhould  pay  to  the  defendant  Hodges  35/.  before  the  — of 
June  next  following,  and  that  in  the  mean  time  he  fhould 
permit  the  defendant  to  enjoy  the  pofleflion  of  the  mortgaged 
.    lands;    and    that    upon   payment  of  the   faid   35/.  to  the 
defendant,  the  defendant  Hodges  fhould-  account  to  Roffe  the 
1  plaintiff  for  the  mean  profits,  and  deliver  over  to  him  the 

mortgage  deed,  and  re-aflign  to  the  plaintiff  the  mortgaged 
land;  and  then  awards  mutual  releafes  until  the  <iay  of  the 
date  of  the  bond :  and  the  defendant  pleads  performance  ge- 
nerally. The  plaintiff  replies,  that  he  paid  the  35/.  before 
the  day  appointed,  but  that  the  defendant  has  not  re-aflign - 
s  ed.    The  defendant  rejoins*  that  he  delivered  the  mortgage 

deed  to  the  plaintiff,  and  was  ready  to  re-aflign,  but  the 
plaintiff  had  not  requeued  him.  The  plaintiff  demurs. 
Andrefolved.  r.That  the  rejoinder  is  without  doubt  a 
departure  from  the  bar ;  for  in  the  bar  the  defendant  pleads 
general  performance,  and  in  the  rejoinder  he  fhews  a  fpe- 
cial  performance.  Then  Wright  ferjeant  for  the  defendant 
took  exception  to  the  replication,  that  it  is  not  faid,  that 
the  plaintiff  re  que  fled  the  defendant  to  re-aflign.  Now  be- 
fore the  requeft,  this  being  an  a£t  to  be  done  with  the  con- 
currence of  both  parties,  the  defendant  has  time  during  his 
life.  ( 0.  Lit.  208.  b.  Sed  non  allocatur.  For  per  curiam , 
the  re-aflignment  might  be  made  without  the  prefence  of 
both  parties ;  for  a  deed  delivered  to  the  ufe  of  the  party, 
though  abfent  will  be  good,  and  the  intereft  will  veft  in  him. 
But  if  it  had  been  to  re  in  feoff,  it  had  been  otherwife;  be* 
caufe  there  the  party  mud  have  been  prefent  to  take  the  li- 
very. Befides,  that  it  is  manifeft,  that  the  umpire  intended 
that  at  the  fame  time  upon  the  receipt  of  the  money  the  de- 
fendant fhould  re-aflign.  And  if  it  had  been  a  fee,  it  might 
have  been  done  by  leafe  and  releafe.  Then  Wright  for  the 
defendant  faid,  that  if  any  part  of  the  award  is  void,  and  the 
non  performance  of  that  is  afiigned  for  breach  of  the  bond, 
the  plaintiff  cannot  recover.  Now  here  the  nonreaffign- 
ment  is  afiigned  for  breach ;  but  the  award,  as  to  thaty  is 
void  for  the  uncertainty,  for  non  conftat  by  the  award  for  how 
long  time  this  re-aflignment  ought  to  have  been  for  years, 
life  or  in  fee.  Then  this  part  of  the  award  being  void,  the 
breach  of  it  will  fignify  nothing.  Sed  non  allocatur.  For 
per  curiam,  the  word  re-aflignment  imports,  that  it  was  but 
a  chattel;  but  however  it  ought  to  be  extended  to  the 
whole  intereft  mortgaged.  And  therefore  judgment  was 
given  for  the  plaintiff. 

Bhckett 
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Blacket  verf.  Anfley. 

S.  C.  aoVin,  338.  pi.  12.  inmarg. 

THIRT  Y-fcvcn  part-owners  of  a  (hip  flrould  fend  her  If  one  of  feve- 
a  voyage,  but  two  or  three  of  the  other  pa^-owncrsj1^^1^* 
vould  not  confent.     Upon  which  the  admiralty  took  ftipula- °e£*  t^pa° 
tion  in  nature  of  a  recognizance  of  the  thirty-feven  for  fe-  voyage  the 
rarity  for  the  fafe  bringing  back  of  the  (hip.     Ancf  the  (hip0*1"!*  propofc 
being  loft,  the  two  or  three  part-owners,  whoeppofed  the^y1^' |^€fj 
voyage  libelled  upon  this  ftipulation  againft  the  thirty-feven.  out  0f  the  id! 
Upon  which  they  moved  for  a  prohibition.     But  it  was  de-miralty  arreft 
nied;  for  per  curiam,  thpugh  by  the  law  of  England  two  or*|*c  ^JP»  an^ 
three  part-owners  may  hinder  the  others  from  fending  the  th^0thc7part- 
fljip  a  voyage  without  their  confent,  yet  the  law  of  the  ad- owners  will  give 
Biiralry  is  otherwife.    For  there,  for  the  encouragement  of  fecurity  for  her 
navigation,  the  court  of  admiralty  will  permit  the  (hip  to  *•*/' return- 

•  *.  -.'.  r     .    .         ,         F     ,  Vide  ante.  »a  t, 

make  the  voyage,  upon  fecurity  given  to  bring  her  backAfuit  m^yb/ 
fafe.    For  it  is  reafonable  that  the  others,  who  oppofe  the  maintained  in 
voyage,  fhould  have  fome  fecurity  for  their  (hip.     Then  if  the  admiralty 
the  (hip  be  loft,  it  is  at  the  peril  of  the  adventurers,  and  they  °n  %^e^ 
(hall  be  fuable  upon' their  ftipulation  by  the  others  in  the  ad-  j£3<   '    antet 
miralty ;  for  now  it  is  not  doubted,  but  the  admiralty  may  , 

take  ftipulatkms. 

John  Thorpe  verf.  Rich.  Thorpe.  ^wiiJ^cB. 

S.  CLotw.  249.  Holt  28.  18  Vin.  341.  pi.  1.  in  marg.  4Bac.  290.  Pleadings  Rot.  1667. 
Lutw.  245.  pofl.  vol  3.  341. 

TH  E  plaintiff  brings  njfumpftt  againft  the  defendant  for  if  a  deed  re-    4/%%~Lu 
7/.  and  declares,  that  whereas  he  had  mortgaged  to  kte»  to  a  par-      jym 
the  defendant  certain  copyhold  lands,  redeemable  upon  the^lar^^        < 
payment  of  fuch  a  fum  of  money,  the  defendant,  in  confi- w" rd/io^ 
deration  that  the  plaintiff  would  releafe  to  the  defendant  his  it  (hall  be 
equity  of  redemption,  affumed  to  pay  to  the  plaintiff  7/.  the  confined  to  that 
plaintiff  avers,  that  he  did  releafe  his  equity  of  redemption ;  ^Cf  A^oVrf 
but  that  the  defendant  has  not  paid  the  7/.     The  defendant  64.  d.  ace. r 
pleads  this  releafe  in  bar  of  the  action,  becaufe  after  the  3  Mod.  277. 
words  [equity  of  redemption]  the  fcrivener  had  added  [and*79-Carch.ii9. 
al!  actions,   duties  and  demands.]     The  plaintiff  demurs.  \2^  1'Ir4°^^ 
And  the  queftion  was,  whether  this  7/.  was  releafed  by  thefe  vide  2  Saund. 
general  words?  And  per  curiam  adjudged,  that  this  duty  of  4".  3  Keb. 
the  7/.  was  not  extinct.     For  where  there  are  general  words  ^Jl'^j^         **~ 
only  in  a  releafe  they  (hall  be  taken  mod  ftrongly  againft  the  jjjjj^  taken*  | 

releafor ;  as  where  a  releafe  is  made  to  A.  B%  of  all  actions,  in  their  general, 
it  releafes  all  feveral  actions  which  the  releafor  has  againft  fcnfe.  1 

them,  as  well  as  all  joint  actions.    So  if  an  executor  re*  a  releafe  by  an  I 

leafes  all  actions,  it  will  extend  to  all  actions  that  he  hath  in  executor  of  all 
both  rights.     39  Ed.  3.  26.  b.    2  Rot.  Abr.  409.     A.   I'SST^l 
18  Vin.  341.//.  I.    But  where  there  is  a  particular  recital  anions  he  it 

intitled  to 
cither  in  his  own  right  or  at  executor.    6ed  vide  Carth.  1 20.   Holt  620. 3  Lev.  374*  s  Show. 

«-* 
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in  a  deed,  and  _thcn  general  words  follow,  the  general  words 
(hall  be  qualified  by  the  fpecial  words*  And  AwtV  juitice 
cited  a  cafe  between  Knight  and  Cole,  i  Shaw.  150.  3  Mod. 
277.  Carib.  118.  3  Z.*v.  273.  Holt  620.  18  Pfif.  342. 
//.  1.  in-m.?r.  adjudged  TWw.  2  WilL  &  Mar.  B.  R.  in 
which  cafe  he  was  counfel.  The  cafe  was  thus:  A.  recovered 
againfl  B.  a  judgment  for  6000/.  and  made  J.  S.  and  J. 
7).  his  executors,  and  died ,  fi.  made  C.  his  executor,  and 
devifed  a  legacy  of  5/.  to  J.  D.  and  died  5  J.  D.  by  deed 
acknowledged  the  receipt  of  the  5/.  *f  C  and  thereby  re- 
leafed  the  (aid  legacy,  and  all  actions,  fuits  and  demands, 
which  he  bad  again  It  C.  as  executor  to  B.  and  after  argu- 
ment in  B.  R.  it  was  adjudged,  that  nothing  was  releafed 
but  the  5/.  And  therefore  in  the  principal  cafe  judgment  {was 
given  for  the  plaintiff.  A  writ  of  error  was  afterwards 
brought  upon  this  judgment,  vide  pod.  662. 

Ofborn  verf.  Poole. 

Pleadings  Lutw.  1053.  poft.  vol.  3.  184. 

MQTION  was  riiade  laft  JBj/fcr  term  for  a  prohibi- 
tion to  be  direOed  to  the  fph-itual  court  of  Coventry, 
where  a  libel  was  preferred  againfl  the  plaintiff,  being  a  par- 
fon, for  thefe  words;  Poole  is  a  pitiful  pimping rafcal,  et  alia 
.  vet/ a  turpiffima.  And  a  rule  was  made,  that  the  other  fide 
fhould  fhew  caufe  why  a  prohibition  (hould  not  be  granted. 
And  now  the  laft  day  of  this  term,,  upon  motion  to  grant  the 
prohibition  absolutely,  the  court  held,  that  nothing  mould  be 
more  defamatory  of  a  parfon  than  of  a  layman,  unlefs  it  con- 
cerned bis  fpiritual  function,  and  imported  fome  crime 
punifhable  in  the  fpiritual  court.  Therefore  (a)  knave  or 
rogue  is  not  punifhable  there 5  but  if  it  is  faid,  that  he  is  a 
knave  in  his  preaching  (the  fpeaking  being  of  a  parfon)  no 
prohibition  (hall  be  granted,  becaufe  it  defames  him  in  his 
fundiori.  But  the  word  pimp  is  punifhable  there,  whether  it 
be  fpoken  of  a  clergyman  or  a  layman*  for  the  crime  which 
it  imports,  is  punifhable  there.  Then  if  the  party  makes  ufe 
of  an  adjective  word,  the  difference  is,  where  the  adjective 
word  imports  an  ad  done  or  k  habit,  *  and  where  it  im- 
ports only  an*  inclination;  as  to  fay,  that  Jf.  S.  is  a 
oribing  attorney,  or  murdering  villain*  or  pimping  rafcal, 
thefe  import  an  a£t  done,  and  are  punifhable  at  com- 
mon law,  or  ,  punifhable  in  the  fpiritual  court,  being 
taken  diflributively.  But  to  fay,  that  %<&  is  a  mur- 
derous villain,  or  pimperly  rafcal;  the  law  is  otherwife, 
becaufe  thefe  import  only  at*  inclination.  And  of  this 
opinion  was  the  whole  court.  But  then  Treby  chief  jut 
tice  faid,  that  the  queflion  Would  be,  in  what  fenfe  the  court 
would  underfland  thefe  words,  for  the  pronunciation  of 
the  words>  added  much  ta  their  fignjfication  \  then  it  may 

fa)  R.  ace.  1  Sid.  393.  1  Vent.  2.  12  M°d-  "M-  Salk-  548-  Com.  25.  D.  ace.  2  laft.  493. 
Koy  8j.     W.  Jon.  146.     Vide  1  7  Vin.  5*9.  pk  6.  8. 

s  be 


Pimping  pu- 
nifhable in  the 
fpiritual  court. 
Scmb.  ace. 
Noy  85  Latch. 
Tc.e.  Palm.  521 
Vide  lyViu. 
588.  Com. 
Prohibition. 
G.  14.  «i  1780, 
vol.  4.  p.  507. 
Scandalous 
words  ufed  ad- 
jecHvcly,  if 
they  import  an 
act  done,  are 
actionable 
R.  ace.  4?  Rep. 
19.  a.  Latch.  47. 
1  Sid.  3  7  > 
Vide  1  Via. 

428.   pi.  IT. 

if  they  import 
an  inclina- 
tion only,  nor. 
D.  ace.  1  Sid. 
373.  Sed  vide 
4  Rep.  19.  a.  b. 
1  Vin.  428. 
pi.  12.  * 
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be  that  the  words  vcre  fpoken  in  jeft,  &c.  and  for  this      Osboun 
reafon  he  inclined  to  grant  a  prohibition.     But  the  other  v- 

jufticesfaid,  that  they  could  not  intend  any  fuch  thing,  and  PooL*« 
therefore  they  oppofed  the  granting  the  prohibition ;  and  if 
the  plaintiff  had  any  thing  to  excufe  himfelf,  he  might 
plead  it  in  the  fpiritual  court,  and  if  they  refufed  to  .admit  # 
it,  thea  a  prohibition  (hould  be  granted.  But  in  the  mean 
while  the  prohibition  was  denied  as  to  the  words  pimping 
rafcal ;  and  a  prohibition  was  granted  as  to  the  other  un- 
certain words,  alia  verba  turpijjima. 

Pracdi&ui, 

Lambert  verf.  Cook.  2££5£ 

TRESPASS  for  the  taking  of  cattle  at  7).  p'arvum tu*£v\n?' 
pr*d\8.  &c.  The  defendant  juftifies,  that  J.  $.  wasng.  R.  ace. 
feifed  in  fee  of  Blackacre,  and  being  fo  feifed  demifed  it  to  ante  192. 
the  defendant  for  three  years  to  commenpe  from  Lady-day  f  1™°?^  * 
8  Will.  3.  that  the  defendant  by  virtue  thereof  cntred,  andanda^dgdcb!uJ 
took  the  cattle  there  damage  feafant,  £sV.     The  plaintiff  re-  R.  ace.  6  Co. 
plies,  that  before  the  demife  made  to  the  defendant  J.  S.  a4.  b.  Moor 
demifed  this  Blackacre  to  him,  to  hold  de  anno  in  annum  y^S57' 
fttamdiu  ambabus  partibus  placuerit%  and  that  he  entred  and  %  sl^df 'i*. 
put  in  bis  cattle,  and  that  the  defendant  took  them  within  D.  ace.  1 
the  two  years;  abfque  hoc,  that  7.  S.  demifed  to  the  de-  £">*«!.  148.- 
fendant  modo  et  forma%  &c.    The  defendant  demurs,  and  ^h'  l6i* 
(hews  for  caufe,  that  the  plaintiff  non  traverfet  the  lad  leafe,  y*1v.  221. 
bV.    Apd  Lovell  ferjeant  for  the  defendant  argued,  that  a  Bulftr.  4. 
the  declaration  was  ill,  becaufe  it  is  for  taking  of  cattle  at '  ^und-  3a- 
D.parvutn prsdifl.  where  no  mention  is  made  of  D.  parvum  £^en  ^^[ 
before;  and  therefore  it  is  a  declaration  of  a  trefpafs  in  no  nerai  demurrer, 
place.    But  the  court  faid,  that  they  would  have  no  regard  &•  com.  2. 
to  this  exception,   for  they  would  rejeft  the  prtdifi.   as^cnt*  ai*- 
furplinage. .    rhen  Lovell  took  exception  to  thfe  replication,  t^nt' 
that  it  was  iH  by  reafon  of  the  traverfe  of  the  lad  leafe  of  a  right  under 
the  defendant,  for  the  plaintiff  had  fufficiently  avoided  it »  paramount 
before;   for  leafes  for  years  being  by  grant,  where  two ^nn^eyance 
feveral  perfons  derive  two  feveral  leafes  from  the  fame  per-  3w  dSITof  In 
fon,  he  who  has  the  prior  leafe  (hall  not  traverfe  the  fub-  eftate  by  feoff, 
fequcnt  leafe,  but  the  fubfequent  {hall  traverfe  the  former.  mcnt- D-  ace. 
But  in  feoffments  the  law  is  otherwife,  for  there  the  laft  °W;I4^6C<K 
feoffment  muft  be  confeffed  and  ayoided;  becaufe  a  dif-,^.'*. But'i/ia 
fcifor  may  gain  a  fee,  but  nonp  can  gain  an  eftate  for  to  a  claim  by 
years  hut  by  lawful  conveyance.    And  fuch  traverfe  is  ill  anv  othcr 
upon  a  general    demurrer.     And   only  Cro.  Eliz.  7S4»  "»."§"  Sco  6 
Coverfg  c&(c9  is  to  the  contrary,  which  cannot  oppofe  the  Co.  24.  b.  Moor 
current  of  fo  many  books,    a.  Admit  that  it  is  good  upon  551-  557*  Cro. 
a  general  demurrer,  yet  in  this,  cafe  the  defendant,  has  de-  c"r-  3*3- 419. 
murred  fpeeially,  and  fhewn  this  for  caufe;  and  therefore y^^j1^7* 

iBolftr.  1.  Cro.  Jae.  209.  Bro.  confefs  and  avoid,  pi.  65.  3  Salk.  3.  R.  coat.  Ow.  141. 
A  word  inferred  unintentionally  ia  a  fpecial  demurrer  which  mak«6  the  caufc  affigncd  contrary 
to  the  record  it  ftirpJuiage,  S.  C.  cit.  Vin.  118.  If  a  leflbr  oufts  his  leffec  ajid  makes  another 
iufc  commencing  in  po&flioiiythc  re-entry  of  the  firft  lciTec  will  make  the  fecoud  lcafc  void.. 

without 
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Lambert     without  doubt  it  is  ill,  for  it  is  at  ieaft  matter  of  form, 
*•  whereof  the  defendant  fhall  take  advantage  by  his  fpecial 

*•  demurrer.  Againil  this  it  was  argued  by  ferjeant  Wright 
for  the  plaintiff.  1.  That  the  defendant's  demurrer  is  general 
and  not  fpecial,  for  it  (hews  for  caufe  that  the  plaintiff 
has  not  traverfed,  (sV.  where  in  hSt  he  has  traverfed; 
fo  that  the  caufe  (hewn  is  repugnant  to  and  confuted 
by  the  very  record.  Then  there  not  being  any  caufe  (hewn 
it  (hall  be  a  general  demurrer.  Then  if  this  traverfc 
is  but  matter  of  form,  it  will  be  aided  by  the  general 
demurrer.  And  for  authority  in  this  point,  that  it 
is  but  form,  he  relied  upon  iVentr.  212,  Denny  r. 
Mazry.  The  firft  cafe  of  this  nature  was  26  Hen.  8. 
4.  pi.  16.  whereof  Hobart  102.  takes  notice.  Then 
comes  Heiter's  cafe,  6  Co.  24,  b.  which  feems  to  be 
the  foundation  of  all  the  latter  judgments.  And  Moor  in 
reporting  this  cafe  feems  to  infinuate,  that  the  judgment 
was  given  for  another  reafon  than  that  which  Coke  men- 
tions. But  yet  admitting  Heiter's  cafe  to  be  law,  it  docs 
not  appear,  that*  it  was  upon  fpecial  demurrer,  for  the  re- 
cord cannot  be  found.  2.  This  cafe  differs  from  Heiter's 
cafe,  for  there  the  plaintiff  and  defendant  claimed  the  fame 
intereft,  and  there  cannot  be  two  alignments  of  one  term 
for  years;  but  here  there  might  be  two  leafes,  for  it  might 
be,  that  J.  S.  after  he  had  leafed  to  the  plaintiff,  cntred 
upon  him,  and  oufled  him,  and  leafed  to  the  defendant; 
fo  that  there  is  here  a  -poflibility  of  two  leafes  fuch  as  they 
—  are ;  but  there  cannot  be  two  afiignments  of  one  term.  The 
want  of  a  traverfe  is  aided  by  a  general  demurrer.  Crc. 
Car.  323.  much  more  where  there  is  a  traverfe  too  much. 

.  But  after  feveral  arguments  at  the  bar  the  court  was  of 

matter  not  al-   °P'n'on>   tna*  Hetier's  cafe  was  good  law  upon  a  general 
kdged,  can  onlf  demurrer ;  for  where  a  traverfe  is  taken  of  a  matter  not 
be  oh)c&cA  to  alledged,  it  is  but  form  j  but  where  the  plea  is  fully  con- 
on  a  fpecial  de-  fefled  and  avoided,  and  then  a  traverfe -moreover  is  taken, 
acetate  iaa.     tn's  tra*^*  vitiates  the  whole  plea.  Bro.  Confefs  and  jfvoid. 
65.     20  Fin.   399.  pL  6.     23  Hen.   6.    28.     Then    here 
•  when  the  firft  termor  (admitting  that  the  leffor  had  oufted 
him  and  made  a  fubfequcnt  leafe)  re-enters,   the  fecond 
leafe    is    become    void.      Then    to    traverfe    the   fecond 
leafe  is  to  traverfe  a  void  leafe,  which  would  be  ill  upon  a 
general  demurrer.     But  the  court  refolved,    that  this  de- 
murrer was  a  fpecial  demurrer  ;  for  as  to  the  [non\  Gnce 
it  is  contrary  to  the  record,  they  faid  they  would  reie&  it 
as  furplufage.     And  therefore  judgment  was  given  tor  the 
defendant.    Note,  the  court  faid,  that  the  cafe  of  Denny  v. 
Mazey  2  VenU  212.  was  a  blind  cafe. 


Fontleroy 
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r\  1  /•      a      1  A  declaration 

Fontleroy  verf.  Aylmer.  forukinRawaT 

._    __  ,      j.         r  /»••  •  ...  chattels  muft  in 

HPRefpafs  quart  claufum  fuum  J regit  et  intravtt  et  vtgmti  general  exprd* 

I    fcrticai  febium  fuarum  profternavit  et  herbamfuam  cum  ly  fiitw  that 
merits  confumpfit  et  conculcavit  et  quare  in  feparali  fua  pifcaria  l^  {H.,°:!g.t<> 
pifcatus  fiat  etpifces  cepity  with  a  continuando  as  to  the  profler-  r^c"  Ydv.   • 
fw/iwi  of  the  fences  and  confuming  of  the  grafs  for  two  years.  36.  1  BrownL 
Not  guilty  pleaded.  Verdidtfor  the  plaintiff.  Serjeant  Rother-  *92-  Cro.  jac. 
ham  moved  in  arreft  of  judgment,  1.  That  the  plaiiuiff  has  fj£gym2  39S* 
brought  his  action  for  Sifting  in  his  fevcral  fiftiery  and  taking  %  i£y[  ,*£ 
of  the  fifh ;  but  he  has  not  (aid  pifces  fuos  \  fo  that  the  plain-  3  Bulftr.  303. 
tiff"  has  not  intituled  himfelf  to  the  aftion,  for  he  has  not  laid  H|-  89°-  vide  a 
any  property1  of  the  fi(h  in  him.     And  therefore  in  the  cafe  *£""  A^'y^ 
ol  Hoi/and,  2  Lev.  156.      3  Keb.  524.      l  Vent  278.   in  the  207.  Ann.  i?o\ 
time  of  lord  Hale  trefpafs  was  brought,  quare  claufum  fuum  Str.  1023.    % 
fregit  et  avenas  cepit9  and  the  plaintiff  did  not  kyfuas  ave-  ^w{cl5°2' 
w/,  and  after  verdiS  for  the  plaintiff  this  was  moved  in  ar-  Abr*  ^ 
reft  of  judgment,  and  Hale  chief  juftice  then  faid,  that  if  it  bi.  980.  x  Term 
had  been  a  new  point,  he  would  not  have  arretted  judgment  Rep.  480. 
for  this  caufe ;  for  fince  the  plaintiff  has  faid,  that  it  was  ^hut  if  fuch 
hisdofe,  the  corn  there  (hould  be  intended  prima  facie  his  jrom^hdrna- 
corn;  but  he  faid  that  there  were  fo  many  precedents  to  turc  likely  to  be 
the  contrary,  that  becaufe  he  would  not  over-rule  them,  he  appropriated  or  - 
arrefted  the  judgment  for  this  caufe.    But  the  court  feemed  ^^J°  ££  • 
to  incline  ftrongly,  that  this  exception  was  not  very  con- irwiH^fuffU* 
fiderable,  for  the  reafons  that  Hale  chief  juftice  gave  againft  cient  after  ver- 
bis own  judgment  in  Holland's  cafe.     Then  ferjeant  Rother-  did  if  fuch  place 
ham  took  another  exception  to  the  declaration,  that  the  p2|^[ff»°bcthc 
plaintiff  had  laid  the  overthrowing  of  the  fences  with  a  cohti-  ^o  ad  which 
nuando  for  two  years,  which  is  ill,  for  every  profternation  is  terminates  in 
a  tranfient  acl,  and  the  fact  of  every  day  was  a  new  diftinft  itfcl[»  and  can- 
trefpafs.     And  therefore  31  Car.  2.  B.  R.  Ovell  v.  Langden,  £  *  ™1™*b 
trefpafs  for  taking  of  oyfters  with  a  continuando  from  fuch  a  a  continuando. 
day  to  fuch  a  day,  and  after  verdict  for  the  plaintiff  judg-  vide  po&  97^ 
mentwas  arrefted  becaufe  this  continuando  was  ill,  for  the  lf£;x  3I£ 
taking  of  every  day  was  a  new  trefpafs.     Then  in  this  prin-  *  «    i0vi". 
cipal  cafe,  the  damages  being  intire,  fo  that  damages  are  443.  Com. 
given  as  well  for  the  trefpafs  which  is  111  laid  as  for  thofe  Pleader.  3M.10. 
which  are  well  laid,  judgment  ought  to  be  arrefted.    Againft  Ed* x  J8o,^c5# 
which  it  was  argued  by  the  plaintiff's  counfel,  that  fince  it  ^brf  192.  *C" 
is  after  verdi£r,  the  damages  (hall  be  intended  to  be  given  if  one  of  federal 
only  for  the  trefpaffes  which  might  be  laid  with  a  continu-  charges  ui  a 
andot  and  not  for  thofe  which  could  not  be  laid  with  a  con-  ?™1  "££f^ 
tinuando.     But  Powell  juftice  anfwered,  that  the  difi^rericefttHbemwided 
was,  that  where  fcveral  trefpaffes  are  laid  in  one  declaration,  after  verdia, 

continuando  tranfgreJEonem  praediQam,  and  fomc  of  the  tref-  that  no  damage* 

were  given  for 
it.  R.  itc.  9tr.  1094.  vide  10  Co.  130.  a.  Cro.  Jac.  664.  1 Sid.  3x9.  ante  146.  Bl.  79Q. 
Where  a  continuando  is  fubjoined  generally  to  fcveral  ads,  and  is  properly  applicable  to 
feme  only,  it  fall  after  vcrdi&  be  confined  to  thofe. 

paffes 
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Foktleroy    pafles  may  be  laid  with,  a  conttnuando^  and  fomc  not,  after 


Atlmcr. 


verdidl  the  conttnuando  (hall  be  extended  only  to  thetrefpafles 
which  may  be  laid  with  a  conttnuando^  and  not  to  thofe 
which  cannot  be  laid  with^a  contimmndo.  But  if  any  tref- 
pafs  is  laid  fpecially  with  a  continuant*  >  which  ought  not  to 
be  laid  with  a  conttnuando^  though  there  are  other  trefpaues  in 
the  declaration,  which  might  be  put  with  a  conttnuando^  if 
the  damages  are  intire,  judgment  (hall  be  arrefted  for  the 
whole;  becaufe  the  declaration  cannot  be  aided  by  extend- 
ing, the  conttnuando  to  the  trefpafies  only  which  might  be 
laid  with  a  conttnuando^  for  the  plaintiff  has  confined  -the 
conttnuando  to  that  particular  trefpafs,  which  could  not  be 
laid  with  a  conttnuando.  Therefore  in  this  principal  cafe 
the  declaration  cannot  be  aided  by  any  fuch  intendment. 

But  after  feveral  arguments,  at  another  day  the  court  re- 
folved,  1 .  That  where  the  trefpafs  may  be  laid  with  a  con- 
tinuandoy  depends  much  upon  the  consideration  of  good  fenfe  { 
therefore  where  trefpafs  is  brought  for  breaking  of  a  houfe  or 
hedge,  this  may  well  be  laid  with  a  conttnuando,  for  the  pull- 
ing away  of  every  brick  4a  a  breach,  which  may  be  done 
one  one  day  and  another  another,  fo  one  dick  may  be  pull- 
ed out  of  a  hedge  one  day  and  another  another;  but  trefpafs 
'    -  cannot  be  laid  with  a  conttnuando  the  prafternation  of  a  houfe, 

for  when  the  houfe  is  once  thrown  down  it  cannot  be 
thfown  down  again.  The  fame  law  of  the  throwing  down 
of  a  hedge,  per  Treby  and  NevilL  But  Powell  juftice  was 
of  opinion,  that  a  man  may  bring  trefpafs  for  throwing  down 
of  a  houfe  with  a  conttnuando,  becaufe  the  one  part  may  be 
thrown  down  at  one  day,  and  another  at  another.  The  fame 
law  of  a  hedge.  But  he  faid  that  here  the  declaration  is,  that 
the  defendant  threw  down  twenty  perches  of  the  hedges, 
conttnuando,  &c.  which  muft  be  intended  of  a  prafternation 
done  at  the  firft  day,  and  therefore  the  conttnuando  afterwards 
ia  ill, 

in  an  aftton  for  2.  Refolved  that  trefpafc  cannot  be  laid  of  loofe  chattels 
iojuries  done  on  with  a  conttnuando,  as  a  hundred  load  of  wheat  with  a  contt- 
onc  day,  nuando  from  fuch  a  day  to  fuch  a  day.     And  therefore  per 

not  bc^iwnof  Pow^  juftice,  no  evidence  can  be  given,  but  of  the  taking 
injuries  done  on  at  one  day;  and  therefore  (byhim)  though  it  is  the  prac- 
feveral.  d.  ace  tice  in  trefpafs  for  the  mean  profits,  to  lay  a  trefpafs  at  pne 
ppft-  976,  977-  day,  and  give  damages  in  evidence  done  at  feveral  days ; 
that  is  not  law,  and  ought  not  to  be  allowed :  but  in  fuch 
cafe  it  ought  to  be  laid  diver/is  diekus  et  vicifiuf,  and  then  fe- 
veral trefpafies  may  be  given  in  evidence. 

3.  Refolved,  that  though  in  this  principal  cafe  this  conttnu- 
ando had  been  ill  upon  a  demurrer,  or  judgment  by  default ; 
yet  it  is  aided  by  the  verdift ;  for  they  will  intend,  that  the  jury 

gave 


Trin.  Term' 9  Will.  3.  241 

gave  damages  for  this  contirwando.     And  Treby  chief  juflice  Bi«petitumha4 
hid,  that  this  was  in  nature  of  a  its  pet  it  urn  y  but  that  is  aid-™  damwfer, 
td  by  a  verdict,  but  ill   upon  a.  demurrer.    Therefore  judg-  uoLhic  titer 
mtat  for  the  plaintiff  by  the  whole  court.  verdict.  v\u* 

JJur.  6j9. 

Holdroid  ver/l  Liddel. 

DEBT  for  20L  againflf  the  defendant  for  efcap*.     The  In  debt  for  aa 
plaintiff  declares,  that  he  recovered  a  judgment  in— —  efiap*,  if  ru-: 
againft  Clerk,  and  fued  a  writ  of  execution,  viz.  a  capias  dd^^^^f**** 
futufaeiendum>  directed  to  the  defendant  fliertff  of  EJpx,  to  habeaTcorpus, 
take  C&ri, jarhich  was  delivered  to  the  defendant,  and  that  and  the  plain.* 


the  defendant  tQok  him  in  execution  the  16th  of  July*  anddtfrePliesth:lt 
let  him  efcape  the  125th  of  July  at  Lcndtn  in  Cheap,  :de  The  J*^^?, 
defendant  pleads,  that  before  the  25th  of  July,  viz.  the  ryrh  \\VCredto[^ 


a  f*aktat  corpus  ifTucd  out  of  the  common  picas,  to  bring  the  fondant  until  a 
body  of  Clerk  to  the  common  pleas  ail  tres  Michaetis  next  fol-  *,v  ^^oii-nu 
lowing,  that  this  writ  was  delivered  to  him,  and  that  he  bv t0, . ,  .? f?f  \,* 
Tirtoe thereof  brought  Clerk  the  itfchot  /ir/y  from  Chelmsford  \tw4A  delivered 
by  LWf/i  the  fhortcft  way  ,  and  at  /ra  Michaelis  delivered  before  fuch 
him  at  the  common  bench,  to  be  committed  in  execution.  J^y. is  H1 . 
The  plaintiff  proteftando  that  the  defendant  did  not  bring  ci^Siwd 
CUrl  by  London,  faid  that  the  habeas,  corpus  was  delivered  to  in  the  Hegin- 
Lim  the  firft  of  Ocloktr  and  not  before..   The  defendant  re- ningof *  raca- 
joins  that  the  habeas  corpus  was  delivered  to  him  before  the^^^"1- 
firft  of  Qcfober.     And  the  plaintiff  demurs.     And  adjudged  term.the'lhel 
for  him  for  an  apparent  fault  in  the  rejoinder,  becaufe  the  riff  cannot 
defendant  ought  to  have  faid,  that  the  writ  of  habeas  corpus  *****&  Ulc  PartT 
w»  delivered  to  him,  before  he  brought  Clerk  out  of  prifon ;  jj^^1  ,f 
fork  fignifies  nothing  to  fay,  that  it  was  delivered  before  andkecp  him  ' 
the  firft  of  Ocloittrf  becaufe  that  appears  to  be  fubfequent  to  out  the  whole 
the  time  of  the  efcape.     But/i/rPpw^//jultice,the  matter  of  wation  s-c- 
law  is  with  the  plaintiff;  for  if  a  habeas  corpus  is  delivered  to  l?  Yl'n*- 

.      n       ._  .         ~/    ft.  .  r    .  .  P»«  i4.JD.acC 

the  therm  in  July,  to  bring  a  man  in  execution  to  the  com-  Hob.  %o%. 
mem  pleas  next  Michaelmas,  term,  the  fhcriff  may  take  a  Semb.  ace.  1 
rcrfonable  time,  of  which  the  court  will  judge  according  to  ££***• Jl6 
the  circumftanccs;  but  he  cannot  bring  him  out  of  prifon,  336.  ri!fe  f bo.1 
and  keep  him  out  of -prifon  all  the  vacation.     Hut  Trcby  chief  43.  L    Moor 
jullice  faid  that  be  would  not  determine  that  point.     And  299. , 
therefore  for  another  reafon  judgment  was  given  for  the 
plaintiff. 


Vol.  I.  fi  Norton 
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-Intr.  Trin,  8  -  . 

Rot.'i303.C'  "  Norton  verf.  Brigs. 

S.  C*  Lutw.  1052.    Pleadings  Lntw.  1043. 

nuwdivThichln  A  Prohibit*°n  wa8  granted  to  a  fait  for  tithes  of  cows, 
an/inftanceex*  LX.  calves,  herbage,  and  pafture,  upon  fuggeftion  of  a  cuf- 
empts  the  party  torn,  that  every  parifhioner  from  time  whereof,  £$V.  had  ufed 
from  paying     t0  pay  for  cvcry  cow  having  a  Calf  id.  for  every  cow  not  hav- 

either  tithe  of  a  .     r  ;      ,r      ,  J  t  *c  a    t        c 

recompence,  xn8  a  ca"  **••  as  *ar  as  nve  cows,  and  for  five  cows  1/. 
void.  R.  ace.  and  %d.  and  for  fix  cow$  2/.  6d  and  for  ten  cows  is.  2d. 
poft.  677.  12  in  plena  fatisfaftione  omnium  decimarum  vaccarum  et  vitulorum% 
Mod.  496.  Cro.   t  hcyfa-ii  et  pafturae.    The  plaintiff  declared  in  attachment 

Jac.  47.  vide  1  •  ilK*  •  %  r       e    »  n 

ante  137.  2  upon  this  prohibition,  and  upon  traverfe  of  the  cuftom  a 
Bi.  Com.  31.  yerdi&  was  found  for  the  plaintiff  in  the  prohibition.  Upon 
Amodusforone  which  L///«/vrA*ferjeant  moved  in  arreft  of  judgment  xtiEfJler 
^Cnl^A  term  laft  paft,  1.  That  this  duftom  was  void,  for  ir  is  laid 

can  ne  nogroand  •./»•  r»t         r    «  1  •  •   •    «  /• 

for  a  modus  de  to  be  a  difcharge  of  tithes  of  all  cows,  which  it  is  not,  for  no- 

non  decimando  thing  is  laid  for  the  tithe  of  the  feventh,  eigth,  and  ninth 

as  to  another.     cow8j  an<j  payment  for  ihe  fixth  cannot  be  payment  for  the 

178.^4 14.°9«.  fcvcntn»  &c>     2-  r^n>8  cannot  be  a  difcharge  for  the  tithesof 

Cro!  Eliz.  446.  herbage  and  agiftment,  for  tithes  of  one  thing  cannot  be  a 

475-    1  Kcb.   difcharge  of  tithes  of  another,  and  tithes  are  payable  of  both  j 

716.  2 ^Keb.     tj?en  gnce  tne  cuftom  is  laid  intire,  it  is  void  in  the  whole.. 

szo.  Bl.  4aaS   And  of  this  opinion  was  the  whole  court,  and  therefore  judp- 

lV.  ace.  Sulk,      men t  was  arretted  and  a  confutation  granted,  unlefs  caufe 

65  7. 2  Bl.  Com.  {hould  be  fliewn  this  Trinity  term.     At  which  time  fcrjeant 

Burn^iXw $     ^evinz  moved,  that  the  prohibition  (hould  Rami,  becaufe  it 

IV.  4th  edit,     appears  here  that  there  is  a  cuftom,  and  then  the  fpiritual 

vol.  ill. p. 406.  court  has  no  jurifdi&ion  to  proceed;  and  therefore  (a)  va- 

(a)  Vide  Dyer   rianCe  in.  cafe  of  a  modus  will  not  hurt,  but  the  prohibition 

192.  *oo°b       A13*1  ftan<*»  becaufe  it  appears,  that  the  fpiritual  court  has 

1  Vent.  31.        not  jurifdiftion  ;  and  when  they  have  not  jurifdi&ion  toe 

1  Term  Rep.    Common  Pleas  cannot  allow  them  to  proceed.     Sed  non  <?/- 

427    .  locator.     For  per  curiam  the  queftion  is  here,  whether  the 

modus  be  good  or  void.     If  the  modus  is  void,  the  fpiritual 

court  has  jurildi£tion,  and  the  modus  is  void  for  the  reafons 

given  before.     Then  Levinz  moved,  that  though  the  cuftom 

was  void  for  part,  yet  it  was  good  for  one,  two,  three,  four, 

and  five  cows,  and  therefore  he  prayed,  that  the  confutation 

fliould  be  granted  only  for  that  part  which  is  void,  and  that  the 

prohibition  (hould  (land   for  the  refidue.     And   by  this  he 

(aid  that  a  man  might  have  a  modus  for  five  cows,  and  then 

for  the  refidue  he  (hall    pay    tithes    in  fpecie.     And  the 

court  agreed  the  cafe  put  by  him,  but  faid,  that  in   the 

principal    cafe   the    cuftom  was   intire   for  all  cows,  and 

therefore  if  it  was  ill  in  part  it  was  ill  in  the  whole ;  and  a 

confutation  was    granted   as   to   all      In  this  cafe   Treby 

^tTjureth  h chief  iufticc  faid>  that  tithcs  are  not  PayaWc  for  aftcr- 

tithable.  R.  ace.  Cro.  Jac.  42.  D.  ace.  2  Inft.  65a.  cont.  I  Roll.  Abr.  640.  8  Via.  ,5  74.  % 
Danv.  589.  pi.  11.  Bunb.  10.  ,12  Mod.  498.  Burn  Tithes,  V.  1.  2.  4th  ed.  vol.  HI.  p.  422. 
429-  videHetl.  1 33.  Hob.  250.  Cro.  Jac.  1 16.  Cro.  £mf.  660. 1  Roll.  Abr.  648.  8  Vin.  584* 
%,  Danv.  jo6.  Ciwn.  54.  S5-  BurD-  ubi-  f«JF»»    S  Bac«  Abr.  56. 

mowrh 
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rnowth  iejure^  and  therefore  it  is  but  form  to  lay  a  cuftom      Nortoh 
to  be  difcharged  of  tithes  of  aftermowth  in  consideration  of 
making  the  former  mowing  into  hay,  for  tithes  are  payable 
only  of  things  femel  in  anno,  rcnovantibus. 


JUiGf. 


Moor  verf.  Rifdcll. 

fNDEBITJTUS  affumpfit.      The  defendant   pleads  in  Upon  a  pica 
1  abatement  that  the  plaintiff  is  a  popiih  rccufant  convi£r,  ^hat  ^^t 
prout  patet  per  recordum  of  the  eftreat  of  the  Exchequer,  c^via'the  d* 
The  plaintiff  demurs.     And  the  fir  ft  exception  was,  that  fendam'muft 
in  pleading  the  conviftion  the  defendant  fays,  that  a  pro-  fcewthathedid 
chmation    iffued  to  fummon  the  plaintiff  to    appear  and"^^^*111" 
render  himfelf  before  or  at  the  next  fefftons  ;  and  then  fays,  the  next  feffioa* 
that  the  plaintiff  djd  not  render  himfelf  at  the*next  feffions;  after  the  proda- 
bat  he  does  not  fay,  that  he  did  not  render  himfelf  before.  ******  "><* 
And  per  curiam,  for  this  reafon  the  plea  is  ill.     a.  Exc  g^SSl^ 
The  defendant  doe*  not  produce  in  court  the  record  of  thethcccimaian, 
conv&ion,    bat    only  an  exemplification  of  the  eftreat  in  *L  >Lev.  13a. 
the  Exchequer,  And  per  curiam,  that  is  ill  alfo,  for  the  eftreat  IhcE*ftf  *** m 
in  the  Exchequer  is  not  a  record,  but  only  minutes  to  make  j,  „0  ^JJ}** 
procefe  upon  it  for  the  king,  and  therefore  re/pend.  oujer.  s.  c.  18  Viol 
was  awarded.  x?a.  pL  19. 


&  %  Trinity 
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Trinity  Term 
9  Will  3.  B  R.  1697. 

Sir  John  Holt  Chief  Jujtic*; 

Sir  Thomas  Rokeby     ] 

iS/>  John  Twton  \  Juices. 

Sir  Samuel  Eyre 


a  writ  of  error  Penoycr  ver/l  Brace. 

does  not  abate     /„/f*+J  fi.tf-JWm—        S.  C.  Comb.  441. 

by  the  death  of  .  -~  -.      .  .    n?     r>  »      » 

©nc  of  fcveral  ^T^RESPASS  was  fued  againft  fate.  And  upon  hot 
defendants.  R.  J[  guilty  pleaded,  verdift  for  the  plaintiff,  and  jutfg- 
siC"P°ft8A39I'ment  a8lin^  aW"     Upon  which  the  five  defendants  fue  a 

Vidcantc  -x.      w"1  °^  error  UP011  ^  juc*gment  f°r  crror  *n   ?*&  i   an^  ^c- 

4  Bnlftr.  231.  fore  the  record  is  certified,  orie  of  the  plaintiffs  in  error 
But  it  docs  by    dies.     Upon  which  the  plaintiff  in  the  original,  a 61  ion  fucs 

itetc^riri£out  executK>n  againfl-  al,»  ^-  h  was  admitted  by  the 
Tiffs  sC  c.ia""  court,  i.That  the  writ  of  error  was  abated  by  the  death 
Mod.  150  of  this  plaintiff.  2.  It  was  agreed  by  the  court,  that  if 
Holt.  640.  execution  had  been  fued  againfl  four  defendants,  omitting 
folk1  i"4  l^e  ^^,  l^at  l^s  ka<*  been  erroneous,  becaufe  it  varies 
Mod.  338.  R.  from  the  judgment  which  does  not  warrant  it  3.  It  was 
ace.  Salk.  2$i.  agreed  by  the  court,  that  if  the  execution  could  be  Ujltd 
1  Show.  402.  tnc  jajf  0f  l|ie  judgment  (as  it  might  if  the  plaintiff  had  not 
HoVt^YeW.  D*en  delayed  ty  tne  wr'L  °f  error)  and  has  been  fued 
408.  Bridgm.  againfl  all  five,  and  this  execution  had  been  good,  becaufe 
28.  D.  ace.  10  the  death  of  the  defendant  was  fubfequent  to  the  tefte  of 
Co.  i3i.a.  1  thc  ^rjt  0f  execution.  4.  The  court  took  this  difference, 
Cir^oV  vide  ^  tnerc  arc  ,cvcral  plaintiffs  in  one  writ  of  error,  the  death 
a.Bulftr.  231.  of  one  abater  the  writ,,  becaufe  there  cannot  be  any  judg- 
Eseeution  mull  ment  according  to  the  writ;  but  if  there  are  fcveral  defen- 
bc(uc^°yth  dants  in  error,  and  one  dies,  it  is  otherwife,  for  they 
p^fowaKaioft  are  not  named  in  tn«  writ.  Bur  the  great  queftion 
whomajud^  was,  whether  the  plaintiff  in  the  original  a&ion  could 
ment  i*  gircn,  immediately  fue  execution  upon  this  abatement  of  the  writ 
uolefncaufcfor     f  without  fuing  a  fare  facias.     And  Mr.  Northe* 

emitting  any  «* 

appears  on  the  record.  S.  C.  Salk.  319.  vide  poll.  808.  Fxccutton  may  be  taken  out  after  the 
Jcath  ot  the  party  againft  whom  it  iffues,  if  tefted  before  S.  C.  Salk.  319.  Ri  ace.  3  P.Wmi.  399. 
11.  D.  ace.  poll.  850.  Upon  the  abatement  of  a  writ  of  error,  execution  cvinot  be  fued  out  until 
tie  caufc  of  the  abatement  appears  on  the  record.  S.  C.  12  Mod.  130.  Holt  640.  Garth.  404. 


/*?  /Li  ^.JL.  3*9-  J  M<M*"  338,  • Vi<le  SaU?*  2*1'  x  stow-  402.  Carth.  236.  Holt.  r.  A  fcirce  facias 
*n "L  **  JnuR  be  brought  upon  a  judgment  to  waTant  an  execution  upon  it,  by  a  ftranger.  S.  C.  Salk. 
"1       319.  R.  accpoft.  768.  lWUlT  302.  Dougl.  614.  *>■  ace.  2  Inft.  471.    Or  againfl  one.  S.  C 

Salk.  261 
Mod.  68. 

argued, 


Salk.  %iy.  D.  ace.  pofl.  265.  808..  »  Inft.  471.  In  other  cafes  it  is  not  neceflary.  S.  C.  n 
Mod.  "no-  Holt.  140.  Carth.  404.  Salk.  319.  5  Mod.  338.  8  Mod.  108.  R.  ace.  Salk,  261. 
I  Skow.  402.  Carth.  236.    Holt.  I.  N«y.  150.  Car  112. 122. 180. 193.D.  ace.  7  Mod.  68. 
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argued,  that  the  alteration  of  the  court  will  never  make  P**oyer 
an  alteration  of  the  procefs  ;  as  if  a  judgment  of  the  Com-  R  v' 
mon  Pleas  be  affirmed  in  the  King's  Bench  upon  error 
within  the  year,  .the  parties  may  fue  out  execution  without 
zfcire  facias.  But  where  there  is  an  alteration  in  the  par- 
ties, as  in  this  cafe,  there  mud  be  a  Jclre  facias^  becaufe 
there  may  ;ilfo  be  an  alteration  in  the  caufe,  and  the  fur- 
vivpr  by  pofiibility  may  have  a  rcleafe,  or  fome  other  new 
matter  to  plead  againfl  the  execution. 

Mr.  Eyre  e  contra  argued,  that  though  there  was  here  an 
alteration  of  the  parties,   yet  the  execution  was  the  fame, 
for  it  will  not  charge  any  perfon  who  was  not  party  to  the 
jqcjgment.     Xbe  executor  to  the  party  deceafed  was   not 
liable.     If   \ie  had   been  liable,  then   a  new   perfon   had 
beenbecqme  par.ty.to  tjie  execution,  and  therefore  zfcire  fa- 
darhzd  been  requifite  to-  make  him  privy  to  the  judgment. 
And  he  took  this  difference,  where  a  new  perfon  (hall  take    * 
benefit  Jby,  or    become  chargabie  to,    the  execution  of  a 
judgment,  who    was  ,nqt  party  to  the  judgment,  there  a 
fclre  facips   ought    to   be  fued   againft  him,  to  make  him. 
party  to  the  judgment,  as  in  the  cafe  of  executors  and  ad- 
mini  ftrators.       But   where  the  execution  of  a  judgment 
is  not  chargeable  or  beneficial  to  a  perfon  who  was  not 
party  to    the  judgment    there  it   is  otheruite,    as    where 
there  is  a  furvivorfhip.     And  for  this  he  relied  upon  21 
Hen.  7.   16.     Moor  367,  I/am's  cafe.     Noy   150.     Carter 
H2.  ia2.   J 80.   193.     As  to  the  objefliqn  of  a   pofiibility, 
that  the  furvivpr  may  have  releafed,  that  is  of  no  force; 
for  admitting    that  the  other    defendant    was   alive,    that 
would  as  well  prove,  that  no  execution  could  be  fued  againft 
the  other  four  without  a  fclre  facias.     But  the  law  without 
doubt  is  otherwife  ;  for  if  the  other  four  had  a  releafe  to  plead         ' 
living.the  fifth,  yet  execution  might  be  fued  againft  them  all 
within  the  year  notwithstanding  that ;  and  if  one  of  them  dies, 
that  will  not  make  an  alteration  of  the  law;  for  no  reafon 
can  be  given  why  the  death  of  one  (hould  put  the  ftirvi* 
»ors  in  a  better  condition  than  they  were  before  his  death. 
And  Holt  at  another    day  delivered   the   opinion   of  the 
court,  that  there  is  no  need  to  fue  a  fcire  facias,  becaufe 
there  was  not  any  alteration  of  the  record,  nor  any  new 
perfon  made  liable  to  the  execution.     But  it  was  adjudg- 
ed, .that  the  execution  fued  upon  the  death  of  the  plaintiff 
in  error  was  erroneous,  becaufe  the  court  was  fuperfeded 
by  the  writ   pf  error  |  .and  this  fuperfedeas  continues  until 
the  court  be  apprifed  of  the  abatement  of  the  writ  of  error 
by  the  death  of  the  party,  for  they  ought  either  to  certify 
.the  writ  of  errpr,  or  a  matter  ofexcufe,  which  fheycan- 
4>ot  return,  unlefs  they  are  themfelves  before  certified  of 
the  death  of  the  party,  which  may  be  by  fome  fuggeftion.or 
entry  upon  the  record,  fcfc.     Therefore  a  fuperjedtas  quia 
impvovkte  was  awarded^  becaufe    the    execution  was  fued 

v*  vpon 
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pivrvxR      upon  the  dtnth  of  the  plaintiff  in  error,  before  it  appeared 
„  *'•  to  the  court. 

Ekace. 
Submiflion  to  _ 

mi  award  on  be-  Bacon  verf.  Dubarry. 

J    '(  of  a  third 

KnwhodfUt  PUadingspoft.vol.3.  241.  Salk.  5th  ed.  793. 

Sifi*  7o.Skfnn.  T^  ***  uPon  ^X)n<'  ^or  °°°'#  ^c  defendant  prayed  e>jvr  of 
rf79.Carth.41V.  I  the  condition,  which  was,  that  whereas  there  were 
Comb.  439-  **  divers  controverfies  between  the  plaintiff  and  defendant  as 
Holt  V9  attorney  to  Derutter,  that  the  defendant  (hould  perform  the 
ViVoi.  pf  T.  artord  of  7.  5.  their  arbitrator  concerning  the  faid  diffe- 
red RoiLAbr.rences.  The  defendant  pleads  no  award  made,  £sV.  The 
r44.  iDanv.  .  plaintiff  xeplies,  and  ihews  the  award,  by  which  it  was 
\\6ji  ^Tcrm'  awar<*c<^  that  thc  defendant  (hould  pay  to  the  plaintiff  34  c;/. 
kcp.691.ASn.  a"d  that  the  plaintiff  and  defendant  (hould  give  mutual  re- 
Com.  184.  Vide  feafes,  vhs.  Bacon  {hould  fign  a  releafe  to  the  ufe  of  Dubarry, 
.1  Wilf.28.58.  and  Dubarry  fign  a  releafe  to  Bacon  ;  and  then  the  plaintiff 
Mrd^rfbn  s  affigns  a  breach  in  the  performance  of  this  award  by  the  do 
c.  Salk.  70.  fendant.  The  defendant  demurs.  It  was  refolved  by 
On  the  arbiera*  the  whole  court  after  feveral  arguments  Hilary  term*  laft  - 

m^ntindcfomc-nafl  * 

Jvarded'fortbe  r'  ^at  D"barry  was  bound  by  this  fubmiffion,  though 
bmcfit  of  fuch  it  was  not  on  behalf  of  himfelf  but  as  attorney  to  another  ; 
third  pcrfoo.  s.  that  Derutter  himfelf  was  not  bound,,  becaufe  he  was  a 
crffhkc  k"bn'  ftranScr  to  the  fubmiflion,  but  Dubarry  who  fubmitted  is 
1 2  Mod.  Holt  bound,  becaufe  he  took  it  upon  himTelf,  and  has  bound 
uhi  fupra  3V111.  himfelf  by  the  bond  to  the  performance  of  it. 
&\.  pi.  18.  *c  1  a.  It  was  refolved,  that  this  award  was  of  one  fide  only, 
^j^.^^and  confcquently  illjfor  the,  defendants  fubmiffion  is  on 
58.  quod  vide,  behalf  °f  Derutter  %  and  nothing  is  awarded  to  Derutter \  for 
^award  that  he  has  rto  advantage  by  this  award,  becaufe  the  releafe  is 
« 'w'party  fc*U  awarded  to  be  made  to  Dubarry  to  the  ufe  of  Dubarry*  fo 
Srfn^lthat  Derutter  has  no  benefit  by  it.  But  per  curiam  it  had 
•shrut  fyr  want  been  other  wife  if  the  award  had  been,  that  the  plaintiff 
•f  mutuality,  (hould  releafe  to  Derutter >  or  to  the  defendant  for  the  ufe  of 
nnHtit  appear  Deruttcr9  or  to  (a)  the   defendant  Dubarry  generally,  with - 

^ZiJ^Z^^^^^^ubo{  ^^'J^  {oT  then  k  mi8bt  hav* 
or  fontethin^b  been  intended  to  the  ufe  of  Derutter ,  becaufe  the  fubmiffion 
♦warded  « con-  was  iri  behalf  of  Derutter  ;  or  as  Shower  argued,  becaufe  it 
veHo.  s.  C.      jjaci  \)cen  a  aood  difcharge  in  equity. 

Com.oVti  3-  It  was  refolved,  that  this  award  could  not  be  good 

?  Fod.uhiiupn.  witnout  the  releafes,  in  refpeft  of  the  money  which  the  ar- 
K.  i  Sartnd.  bitrator  had  awarded  to  be  paid  by  Dubarry  to  the  plaintiff, 
iKoll^Vb*  becaufe  it  does  not  appear  for  what  canfe  the  defendant 
s^x'diut.  ought  to  pay  that  money.  The  arbitrator  docs  not  fay, 
529.  j  Vin.  that  having  found  345/.  due  from  Duretter  to  die  plaintiff, 
&°'iiSo'44*  *   *"s  award  is,  that  Dubarry  {hould  pay  the  345/.    It  is  not 

J%oH.  Rep.  2. 

&C9  alfo  Com.  534.  BI.  II20.  Bnrr.  274.     Unlefc  an  award  appears  on  the  face  of  it  to  hare 
V»  t*  n-ner  .-n  the  matter  fubmitted.  an  »venrent  that  it  wax  fo,  will  not  make  it  good.  S,  C. 
fc*l:    >*  wr>.  Cofftb* and  X2  Mod.,*ihi  f«f-»,  1-  mb.  rcc.  i  Poll.  Rep.  271.  vide  pofl.  jit.  61a. 
I'ji  Vide  x  Wtt'-*8.  ;8. 

faid, 
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faM  that  he  awards  the  payment  of  this  345/.  in  fatisfac-       Bacon 
tionof  all  accounts,,  or  for  all  the  money  due  from  Deruu  v- 

tert  or  that  de  et  fuper  praemijjis  he  awards   it.     If  any  fuch        U»AERV- 
thing  bad  been,  this  award  had  been  good  without  the  re-  > 

icafts,  becaufe  (a)  the  payment  of  the  money  had  been  a  («i  Vide  Com. 
good  difcharge  of  itfelf.  but  as  it  is»  the  award  is  void,  be-  334  Bl.  nw. 
caufe  it  cannot  be  a  difcharge,  for  the  uncertainty. 

4.  It  was  refolved  that  though  this  award  in  pleading  is 
alledgcd  to  be  made  de  et  ft/per  praemijjis ,  that  is  of  no 
avail,  becaufe  the  award  it  felt  docs  not  jultify  any  fuch 
averment,  not  being  made  de  praemijjis  >  as  it  is  pleaded; 
And  that  which  in  itfelf  is  a  void  award,  cannot  be  made 
good  by  the  allegation  of  the  parties.  Judgment  was  given 
for  the  defendant,     Mr.  Salteld. 

Freeman  ver/l  Bernard. 

,  If  an  award  ie 

S.  C.  Salk.  69.     Pleadings  poft.  vol.  3.  245/    Salk.  5th  cd.  789.  to  be  made  and 

jSfumpJit  upon  an  agreement  for  the  delivery  of  a  certain  livcrcd  by  a  par- 
"  quantity  of  hops,  &c.     The  defendant  pleads,  that  the  ticular  flay  it  is 
plaintiff  and  he  had  fubrnitted  this  matter  to  the  arbitration  foffic«nt  to 
of  7.  &  ita  quod  the  award  mould  be  made,  and  ready  to  be  ^^VhV^ 
delivered,  by  fuch  a  day,  i*fc.  and  the  defendant  {hews  that  day, without  ad- 
J.  &  made  an  award  before  the  day,  that   the  defendant  din^  that  it  w« 
or  his  executors  or  adminiftrators  fhould  give  a  general  releafe  'eadyto  be  de- 
to  the  plaintiff;  and  that  the  plaintiff  fliouid  give  a  general  x^J^hT  * 
releafe  to  the  defendant;   2nd  the  defendant  pleads,  that  he  cafes therr  cited, 
was  always  ready,  aod  yet  is,  to  fign  and   feal  a  releafe.  An  award  that 
The  plaintiff  demurs.     And  divers  exceptions  were  taken  to-t?wof£cPa1"" 
this  award.     1.  That  the  fuoraiffion  is  ita  quod  the  award  cutorafoalfgive 
be  ready  to  be  delivered  by  fuch  a  day,  and  the  defendant  a  releafe  »goooV 
has  not  averred,  that  it  was  ready  to  be  delivered  by  the  day. s- c-  3  Vin.  s^ 
Sed  non  allocatur.     Former  Holt  chief  juftice  it  has  been  often  jj'^ 
held  in  this  court,  that  if  the  award  belnade  by  the  day,  it  p^  in'ba?  an 
is  ready  to  be  delivered,  and  fo  k  appears,  and  therefore  award  for  the 
there  is  no  need  to  aver  that  k  was  ready.     2.  Exc.  That  performance  of 
the  award  is  void  for  the  uncertainty,  viz.  that  he  or  W«Sdi*!r 
executors  or  adminiftrators,  EsV.  fo  that  time  is  left  to  him  before  perform* 
to  perform  it  during  his  life,  or  he  may  leave  it  to  his  exe- mc*  of  his  pan* 
cotora.    And  ele&ion  given  in  an  award  ie  ill,  1  Roll  Rep. s-  c„lf,rJ; 
271.    But  to  this  exception  Mr.  How  for  the  defendant  vl^aote  ii°a*. 
argued,  that  the  court  will  reject  the  words  £or  his  execu-  An  award  diT 
tors  or  adminiftrators]  becaufe  as  to  them  (he   faid)  the  rc&ing  the  re- 
award  was  void,  for  the  executor  or  adminiftrator  is  out  of i^Irt J^J 
the  fubmiflion,  and  the  power  of  the  arbitrator  determines TUwo^fc1"© 
with  the  life  of  the  perfon  fubmitting,  and  (o  cannot  ex- bar  to  an  iaion 
tend  to  the  executor  or  adminiftrator.     Debt  upon  award  for  fuch  duty 

before  the  re* 
Infc  executed.  S.  C.  Comb.  440.  Holt.  80.  Carth.  37$.  3  Salk.  45. 1  a  Mod.  130.  3  Vin.  107. 
ft 15-  7  Via.  367.    pi.  a.   1  Bar.  ijo.   R.  ace.  poft.  6n.    ia  Mod.  4»3-  Vide  Carth.  370. 
£o»b.  441.  Holt.  80.  I  Bac.  X51. 

Hoes 
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dneu  not  lie  againft   an  executor  or  adminiftrator.    But 
AnExecntoris  #*// chief  juftice  laid,  that  the  eseoutors  are  bound  by  the 
W.nd  by  the     fubmiffion  of  their  teftator,  but  the  addition  of  them  in  this 
fubm  iiiun  of    frWara  i6  but  cautionary,  and  therefore  will  not  vitiate.    9. 
te  an  award.      *  he  tmr"  C3tccPtJ<m  was,  that  the  plea  is  ill,  becaufe  the 
Vide  Crc.Uiz,  defendant  has  not  averred  performance  of  this  award,  and 
$S7-  6°o.         the  plaintiff  has  no  remedy,  to  compel  him  to  perform  it. 
Bed  non  allocatur.     For  per  Holt  chief  juftice,  heretofore  if 
the  award  was,  that  the  party  fljould  do  any  collateral  afl, 
it  was  held,  that  the  party  could  not  plead  this  before  per- 
formance ;  contra  if  the  award  appointed  the  payment  of 
money.     And  the  reafon  was,  becaufe  the  party  had  no 
remedy  in  the  former  cafe  to  compel  performance,  but  other- 
wife  in  the  latter  cafe.     But  that  reafon  fail 6  now,  for  now 
Affumpfit  Hes  ajfumpftt  lies  upon  the  mutual  promifes,  but  heretofore  if  the 
^0^^r-iubmiffion  was  by  bond,  the^award  might  have  been  plead- 
form  an  award.  ec*  before  performance,  becaufe  the  party  might  have  had  re- 
medy to  compel  performance.     And  Holt  chief  juftice  faid, 
that  he  had  known  a  rule  of  court  to  fubmit  to  an  award  to 
be  given  in  evidence  upon  ajfumpftt.    But  judgment  was 
given  by  the  whole  court  for  the  plaintiff;  for  the  arbitrator 
has  awarded  nothing  in  fatisfaction,  but  only  has  ordered 
means  to  difcharge  the  aft  ion.    He  has  not  awarded  a  horfe 
or  money  in  fatisfadion,  but  only  mutual  releafes.    "Where 
an  award  creates  a  new  duty  inftead  of  that  which  was  in 
controverfy,  the  party  has  remedy  for  itupon  the  award  j 
and  therefore  if  the  party  reforts  to.  demand  that  which  was 
v  referred  and  fubmitted,  the  arbitrement  is  a  good  bar  againft 

N      fuch  action.     Contra  where  the  award  does  not  create  a  new 
*  duty,  but  onry  extinguifiies  the  old  duty  by  a  releafe  of  the 

laion.     Mr.  Salkeld. 

Prince  <uerf.  Modlton. 

fe.'C.  SaHt.  663.    Carth.  3S6.    XX  Mod.  131.    Comb,  441.    Holt.  192. 
7  Vim.  199.   ifiac.6. 

if  a  ptatetiffde.  /^I  A  S  E.  The  plaintiff  declares,  that  he  the  fecond  of 
*™d*  damage*  \_j  July  was  poffeffed  of  a  meadow,  near  which  there  was 
t?onfor  a  time  a  r,vcr» wmcn  run  t0  an  ancient  mill  5  that  the  defendant  the 
9  during  which  third  cf  Auguft  built  a  new  mill,  and  thereby  raifed  the 
according  to  his  water,  arid  drowned  the  meadow  •,  per  quod  he  loft  the  pro- 
ownftatcment  fits  anj  ufc  0f  the  meadow  from  the  fecond  of  July  ufque 
to^^di  dUm  <**>&'***»"  Mb'-  Not  guilty  pleaded.  Terdift  for 
fe«n<raiverdia  the  plaintiff.  And  after  divers  motions  judgment  was  ar~ 
kgi yen  thereof  refted ;  becaufe  'the  erc£Hon  of  the  mill  not  being  till  the 

lh^Ul2Sr!ft<cl third  of  Au&u&  and  dama8es  ^ing  givcn  «P°n  thc  -ft"* 
Vide  poft.  319.  from  the  fecond  of  *fulyy  damages  were  given  for  longer  time 
and  the  cafes  '  than  the  plaintiff  had  been  damnified,  and  therefore  it  is  ill, 
there  cited.       for  he  could  not  by  this  lofe  the  ufe  of  the  meadow  between 

(he  fecond  of  Juh  and  the  third  of  Attgujt.    Harbin  v. 

x  Green$ 
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G«wt,  Hob.  t9g.  Moore  887.  in  point.  But  per  Holt  chief  *«*« 
jufticc  if  it  had  been  only  that  he  loft  the  profits,  without  ^^ 
faying  the  ufe,  it  might  have  been  good,  becaufe  it  might 
be,  that  the  plaintiff  permitted  his  meadow  to  lie  frefh  for 
moving  from  the  fecond  of  July,  and  fo  the  water  deftroying 
it  by  overflowing,  he  loft  all  the  profits  of  it.  Judgment 
was  arretted. 

*    Benfon  ver/l  Derby. 

TH  £  defendant  being  an  attorney,  and  fued  by  the  name  A  defendant 
of  Thomas  Derby,  puts  in  bail  by  that  name,  and  after-  "^y  Pkad  Ho- 
wards pleads  in  abatement,  that  his  name  is  John  Derty™^^*£ 
And  it  was  moved*  that  this  plea  might  he  rejected,  becaufe  ™„g  in  b  f  by 
it  is  contrary  to  what  he  hath  admitted  by  putting  in  of  bail  thenamewcre* 
by  the  name  of  Thomas  Derby.    But  per  Holt  chief  j  aft  ice,  by  J*  »  f«*d. 
the  putting  in  of  bail  is  the  aft  of  the  bail  and  therefore  will \ J  *?*• 
not  eftop  the  defendant.    And  therefore  the  motion  was  com.  iVcnt. 
denied.  154.    Sec  alio. 

aWilf.  393. 

&  Imp.  C.  B. 

ad  Ed.  149. 150. 

15  Imp.  B.  R. 

ad  Edit.  96. 
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Sir  John  Holt  Chief  Jujlice. 
Sir  Thomas  Rokeby" 


Sir  J  oh  n  Tu  r  t  on        f  Jujiices. 
Sir  Samuel  Eyre 

Memorandum,  this  term  Mr.ferjeant  Hatfel 
was  made  baron  of 'the  Exchequer  in  the  room 
of  Sir  John  Blencowe  removed  into  the  Com- 
mon Pleas. 


fit%t*4  '  Sutton  verjl  Moody. 

A  man  nas  t 


^/z_- 


property  rations nrnn  ,  nri  .       r  r  . 

loci  in  animal*  "  1  ^KEorAoo  quare  claufum  Juum  fregit  et  centum  eumcuks 
which  are  J^    fuos  adtunc  et  ibidem  inventot  venattti  fuit  occidit  cepit 

fl™  natura  on  ft  afportavit.  Upon  not  guilty  pleaded,  verdift  for  the  plain- 
Salkfiii.  tiff  and  intire  damages.  Gould  ferjeant  moved  in  arrefl  of 
s  Mod.  3V5.  judgment,  that  conies  are  ferae  naturay  and  therefore  there 
Comb.  458.  i%  is  no  property  in  them  in  any;  therefore  fince  the  plaintiff 

MHrft46o8°m' haS  la"*  ProPcrty  in  tncm  b?  thc  word  C f*o*  1  >t  » ill,  and 
ilsalk/ioo.  14  no  damages  ought  to  have  been  given  for  them.  But  if  the 
Vin.  329.  pi.  2.  action  had  been  for  having  hunted  in  warennafua,  and  killed 
i8Vin.7a.pl.8.rifW/Yw/ar  fuos  there  found,  it  had  been  good,  for  then  he 
sanb  ftcc^Cro  wou^  ^avc  **ad  a  privileged  property  in  fbem.  The  fame 
jac?i95^CMar.^a^r  for  fifh  taken  in  feparali  pifcarU.  F.  N*  B.  87. 
49. 1  Vent.  i22.  Greenhill  v..  Child,  Crc  Car.  399.  March  48.  Jf.  Jones  440. 
l).  ace.  Godb.  But  generally  there  is  no  property  in  things  which  are 
H&ti^ri?&ferae  natura>  an<*  therefore  trover  does  not  lie  for  a  hawk, 
Vide  Cro.  Car/ withotrt  alledging  that  he  was  reclaimed;  and  in  fuch  an 
a82.6M0d.183.  a&ion  it  was  adjudged  againft  the  plaintiff,  though  it  was  al- 
7  S^J5'  b*      leeed  in  the  declaration,  that  he  was  poffeffed  of  the  hawk  as  of 

2  Bl.  Com.  419.     °  *  ■      r 

But  tliis  property  eeafes,  when  *hey  quit  or  are  hooted  off  the  land.  S.  C.  Salk.  Com.  Holt  3. 
Salk.  Vin.  and  Bac.  uHi  fupra.  Semb,  ace.  Cro.  Jac.  195.  5  Co.  104.  b.  D.  ace.  Holt  18.  vide 
ft  Bl.  Com.  4x9.  The  right  of  the  owner  of  a  foreft  or  warren  in  the  animals  of  the  foreft  or 
warren  continues  after  they  are  hunted  out  of  die  fcreft  or  warren.  S.  C.  Holt  3  Salk.  and  Bac. 
ubi  fupra.  D.  aec.  Godb.  1 13.  vide  2  Bl.  Com.  4 1 9.  But  not  after  they  roluntarily  quit.  it. 
S.  C.    2  Bac.  615.  vide  %  BL  Com.  449. 

his 
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his  proper  goods,  Dier  306.  bi  pi.  66.  Sed  non  allocatur.    For       Sottoh 
per  Halt  chief  juftice,  a  warren  is  a  privilege,  to  ufe  his  land  *• 

to  Inch  a  purpofe  ;  and  a  man  may  have  warren  in  his  own      M««tt*- 
iand,  and  he  may  alien  the  land,  and  retain  the  privilege  of 
warren.     But  this  gives  (a)  no  greater  property  in  the  conies  ^.D*  act* 
to  the  warrener,  for  the  property  arifes  to  the  party  from  the    ° l  l6- 
pofleflion ;  and  therefore  if  a  man  keeps  conies  in  his  clofe 
(as  he  may)  he  has  a  pofleflbry  property  in  them,  fo  long  as 
they  abide  there;  but  if  they  run  into  the  land  of  his  neigh- 
bour,^ may  kill  them,  for  then  he  has  the  pofleflbry  property. 
It  A.  ftarts  a  hare  in  the  grqpnd  of  B.  and  hunts  it,  and  kills 
it  there,  the  property  continues  all  the  while  in  B.  But  if 
A.  ftarts  a  hare  in  the  ground  of  B.  and  hunts  it  into  the 
pound  of   C.  and  kills   it  there,    the  property  is  in  A. 
the  hunter;  but  A.  is  liable  to  nn  a£Hon  of  trefpafs  for  hunt- 
ing in  the  grounds  as  well  of  B.  as  of  C.     But  if  A.  darts  a 
hare,  &c.  in  a  foreft  or  warren  of  B.  and  hunts  it  into  the 
ground  of  C.  and  there  kills  it,  the  property  remains  all  the 
^hile  in  B.  the  proprietor  of  the  warren,  becaufe  the  privi- 
lege continues.     And  thefe  diftindions  Holt  chief  juftice 
took  upon  the  authority  of  12  Hen.  8.  9.     And  by  the  whole 
court  judgment  was  given  for  the  plaintiff,  becauie  he  had  a 
property  by  the  pofleflion.     And  Holt  cited   1  Veut.   122, 
PoIUxfen  v.  Afbford,  as  a  cafe  in  point,  where  it  is  faid,  that 
it  would  be  good  upon  a  demurrer.    See  Reg.  93.  b.  Brown/.  Trorcr  will  not 
decl.  167.     Raft.  Entr.  450.  b.  TheloaL  dig.  196  22  Hen.  6. 1«  for  things 
59  b.     And  Holt  faid,  that  the  reafon  of  the  cafe  in  Dier  '™^\^r 
306.  b.  was,  that  he  admitted  himfelf  out  of  pofleflion,  and  arii^Von?^/ 
therefore  the  a&ion  could  not  lie,  unlefs  the  hawk  was  re-  poifcffion. 
claimed. 

Smallcomb  verf.  Crofs  and  Buckingham,  &c. 
fherifts  of  London. 

S.  C.  Jfelk.  320.     Carth.  419:    5  Mod.  376.  Com.  $5-    it  Mod.  146. -Holt   .  f  ,   ,      . 
.:.,.    3Da,v.3i9:Pl.9.IO  n,  la.     10  Vin.  568.  PL  18.     11  Vin.  13.  & .'iff  mll^an 
pL  14.     *  Bac.  &•  4  Bac.  460.  ^^  ^ 

T  N  trover  for  goods,  upon  the  general  iffue  pleaded,  at  the  the  property, 
I  trial  at  nifi  prius  in  London  at  Gitildlwll%  before  Holt  chief  tho'  h*  niifap- 
juftice,  the  fad  appeared  to  be  thus:  J.  S.  recovered  judg-  jjj^ *c  Pro* 
ment  in  debt  againft  Fox,  ajid  J.  N.  recovered  another  judg-  of  fewaiV-pt* 
merit  againft  Fox.     J.  S.  fued  a  fieri  facias  upon  his  judg- of  execution  the 
mem,  which  was  delivered  to  the  (heriffs  of  London  at  nine  ^LTlff  is  l,ou"<l 
o'clock  in  the  morning,  but  he  would  not  take  a  warrant  of  "\J£f f*f  ***f« 

l    n      .*!•         %  1  **  t      1  it  •  t    which  was  Iirlt 

thelheriff  to  levy  the  goods,  but  procured  the  writ  to  be  delivered  to 
indorfed  according  to  the  ftatute  of  29  Car.  2.  cap.  3.  J.  N.  him.  R.  ace.  t 
hied  another fieri  facia%%  which  bore  tefle  before  the  fieri \ facias  Tc™1 1JfP; . 'a9* 
of  J.  S.  but  was  delivered  to  the  (heriffs  fubfequent  to  the  "?u™iuble* 
fieri  facias  of  J.  S.  viz.  at  ten  o'clock  in  the  morning,  an  a&ion.  vide 
but  both  the  writs  were  delivered  the  fame  day.    J.  ft.  1  Term  Rep. 
t^ok  a  warrant   from  the  (heriffs,   and   levied  the  goods  7iI,h73**  un" 
«   execution,    which    the    {heriffs    fold    to    the    plaintiff l^e^xL 
i*Mt!eomb.     Afterwards  the   (heriffs  fcized   the  goods  in  take  a  wan-ant. 

execution  vide  1  wuf.  44* 
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SaALtcoMh  execution  upon  the  fieri  facln  of  J-  S.  and  fold  them  to  the 
Cross        defendant  Croft.    And  now  Smallcomb  brought  trover  againft 
Crofs  and  the  fheriffs  of  London  ;  and  this  matter  appearing 
upon  the  evidence,  Hok  chief  juftice  rloubting  of  it,  ap- 
pointed that  it  fhould  be  moved  in  court.     And  after  argu- 
ment on  both  fides  it  was  refolved  by  all  the  judges,  i. 
That  if  two  writs  of  execution  are  delivered  to  the  iheriff 
the  fame  day,  he  has  not  an  ele&ion  to  execute  which  he 
pleafes,  but  he  mud  execute  that  which  was  firft  .delivered. 
But  if  the  (herifF  levies  goods  in  execution  »by  virtue  of  the 
writ  laft  delivered,  and  make&  fale  of  them  (whether  the 
lad  writ  was  delivered  upon  the  fame  day  or  a  fubfequent 
day)  the  property  of  the  goods  is  bound  by  the  fale,  and  the 
party  cannot  feize  them  by  virtue  of  his  execution  firft  de- 
livered; but  he  may  have  his  remedy  againft  the  ifiScriff. 
For  fates  made  by  the  fheriff  ought  not  to  .be  defeated,  for 
if  they  are/  no  man  will  buy  goods  Jevied  upon  a  writ  of 
execution.     And  at  common  law  if  a  fieri  facias  had  been 
fued  the  firft  day  of  the  term,  tind  another  fieri  faciei  aftef 
wards,  and  the  laft  had  been  firft  executed,  the  other  had  had 
(*)  Vide  Rybot  no  (a)  remedy  but  againft  the  fheriff.    But  in  (his  cafe  no 
v.  Peckham.     aftion  lies  againft  the  (herifF,  becaufe  he  who  delivered  his 
731?™  RCP'    ^r^  writ  wou,d  not  ta^e  a  warrant  from  the  fheriffs  to  levy 
the  goods;  fo  that  it  feenis  he  had  a  defign  only  to  keep  the 
execution  in  his  pocket,  to  proteA  the  defendant's  goods 
A  bankruptcy,  by  fraud.     And  judgment  for  the  plaintiff  by  the  whole 

u^d^T  court-  And  Per  Holt  chief.Jullicc»  if  a  writ  of  ««tt&»  ** 
complcat,         delivered  to  the  (herifF  againft  A.  and  A.  becomes  bankrupt 

fuperfedes  it*,  before  it  be  executed,  the  execution  is  fuperfeded ;  and  con- 
is*.,  ace.  3  Lev.  fequently  the  property  of  the  goods  is  not  abfolutely  bound 
Vide  Burr.  ao.  DV  tnC  delivery  °f  tne  WTlt  to  tne  foeriff.  But  (by  him)  the 
814.  Bl.  65.  (o)  tefie  of  the  writ  binds  againft  all  fales  and  a  As  of  the 
8*7.    1  Term  party  himfelf. 

S^doeVan  ex-       ^ote »  ia  *"  °*^e  ^r'  ^9rt^e!f  (•"*  arguendo,,  that  it  is 

tent.  C  Sed  vide  tnc  common  practice  at  this  day,  that  if  a  fieri  facias  be  de- 

Bl.  iaji.  1194.  livered,  and  the  goods  appraifed  and  fold,  and  the  writ  is 

not  returned!  and  an  extent  for  the  king  comes  out  of  the 

Exchequer,   it  will  over-reach  the  former  fale.    But  per 

curiam  it  is  a  very  dangerous  pradice. 

(b)  Vide  Cro.  Eliz.  174.  181.    %  Vent.  218.     r  Mod.  188. 

Dr.  Groenvelt  verf.  Dr.  Burrell,  &c. 

S.  C.  Carth.  421.     is  Mod.  145.     xa  Vin.  145.  pi.  1. 
A  copy  11  grant-  ^_     _  ,   ,  .  J.  ****•..+ 

able  after  iflue  T^\  R.  Groenvelt  brought  an  action  of  falfe  tmpnfonment 


D 


joined  but  not  1  J  againft  Dr.  BurrelL  The  defendant  juftified  under 
before.  R.  ace.  *  judgment  ^iven  againft  the  plaintiff  by  the  college  of 
398.*Of  papers  phyficians,  and  a  fine  im£ ofed  by  them,  and  commitment 
of  a  public       to  prifon.    See  before  %  13.     And  now  Mr.  Northty  moved 

nature  vide  paft.  in  i^bajf  of  the  plaint#,  that  the  King's  -Bench  would 
705.  Str.  1*03.  *  ■  •        * 

If  the  party  haaan  interefl  therein*  R.  ace.  Bl.  *?»  fc>30.  JD<5l.-Ser.  I16.  9^4.  iijainy 
D.  ace.  Bl.  39.  40.  Adm.  poll.  3*7.  Vide  x  1  er/n  Rep.  689,  Othep-vife  not.  ace.  G>lh- 
B.  R.  134.  X).  ace.  I  Wilf.  *49-  Sir'-  XCOj.  kinb.  ace.   3  Wilf.  j$>8.  Vide » I  Wilt  X04  &  ^r. 

tea>"j 
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make  an  order,  that  the  regifter  of  the  college  of  phyficiani   Groentelt 
ihould  permit  the  plaintiff  to  have  copies  of  the  proceedings     «    **  ll 
and  judgmentf  to  enable  the  plaintiff  to  reply  to  the  plea  of 
the  defendants}  who  are  cenfors  of  the  college.     And  he  ar- 
gued, that  the  plaintiff  was  a  party  to  the  judgment,  fcrY. 
and  therefore  has  a  right  to  have  a  copy.     Befides,  the  fta- 
ttite  46  Ediv.  3.  mentioned  in  the  preface  to  the  third  Report^ 
extends  to  this  cafe,  for  it  extends  to  the  records  of  all  pub- 
lick  courts.     And  it  is  the  ufual  practice,  if  an  a 61  ion  is 
brpught  for  a  falfe  return  upon  a  mandamus,  upon  which  the 
party  is  returned  to  be  disfranchifed,  that  the  King's  Bench 
will  make  ar  order  that  the  plaintiff*  (hall  have  recourfe  to 
the  publick  books.     And  it  is  no  objection,  to  fay,  that  this 
will  be  to  compel  the  defendants  to  difcover  their  evidence ; 
for  the  plaintiff  does  not  pray  to  have  an1  order  to  the  de- 
fendants, but  to  the  regifter,  who  is  a  party  unconcerned  ^  *"*  Vld£ 
and  indifferent.     Sed  non  allocatur  (a).     For  per  curiam,  the  fee  ahbVwiif. 
King's  Bench  cannot  oblige  the  college  of  phyficians  to  per-  139.    Bl.  37. 
mit  the  plaintiff  to  have  any  copy  of  their  proceedings;  for  W1-  *»•  «*o. 
they  afl  in  a  judicial  manner  by  an  authority  of  an  a&  of  par-  A rC(Wd       bc 
liament,  arid  therefore  it  (hall  be  prefumed  that  they  have  pleaded  without 
done  right;  and  this  record  may  be  pleaded  without  a/^ro-a  profert,  and 
fert  in  curia,  and  therefore  no  oyer  can  be  prayed  of  it,  and thcref,M*  a  »"» 
therefore  the  defendants  (hall  not  be  bound  to  give  a  copy,  ^  oMt^  R. 
for  it  would  be  in  effe£k  to  difcOver  their  evidence.     And  ace.  FonjV. 
the  plaintiff  has  no  fight  in  this  record j  therefore  this  cafe  6uraham,  1 
differs  from  the  cafe  of  the  publick  books  of  a  corporation,  *"nc?  a*a 
for  there  the  party  has  an  intercft.    In  the  fame  manner  x^kepfi/o. 
where  there  is  a  difpute  between  a  lord  and  a  copyholder,  Adm.  Dottgi. 
the  copyholder  (hall  fee  the  rolls,  becaufe  he  has  an  intereft  46o.  vide  Str. 
ia  them.     If  the  lord  of  a  manor  claims  land  by  forfeiture  of I034* 
his  tenant  for  felony,  he  has  a  right  to  have  a  copy  of  the  a  man  cannot 
conviction,  and  he  fhall  have  it  exemplified j  but  a  man  dan-  have  the  copy 
not  have  a  copy  of  a  record  of  a  lonviftion  of  treafon  or  fe-  ^f  *  «>nvi6Hon 
lony  without  leave  of  the  attorney  general.     In  matters  lefs  trtafon.withoat 
criminal  they  never  apply  to  the  attorney  general  for  copies  df  leave  of  the 
records,  but  they  have  them  of  courfe.     All  thefe  cafes  are  Attorney  Oe- 
where  rights  are  to  be  tried,  and  after  ifiue  joined ;  but  this  ncraL 
aclion  is  for  a  trefpafs,  and  not  founded  upon  a  right  j  and  jj0  copr  0f  re. 
therefore  the  King's  Bench  cannot  make  any  fuch  order,  cord  of  india- 
And^r  Holt  chief  juftice,  if  A.  be  indicted  of  felony,  and  mcnt  for  fcl°ay 
acquitted,  and  he  has  a  mind  to  bring  an  a&ioh,  the  Judge  whe«Xe^M 
will  not  permit  him  to  have  a  copy  of  the  record,  if  there probrblt^ufc* 
was  probable  caufe  6f  thej  fndi&menf,  and  he  caruidt  have  a  for  the  profco*- 
copy  without  leave.  .  tlon-  vMe  Bl. 

3*J.  Str.  naa. 


Giles 
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Giles  verf.  Hartrs. 

S.  C.  Salk.  6aa.  Garth. *4T3-     I*  Mod.  152. 

muVfhcw^hat  Indebitatus  affumpftt  for  goods  fold  the  eleventh  of  September, 
defendant  wu  -*  the  defendant  pleads  a  tender  in  April  following,  et  quod 
alwayi  ready  ** fcmper  paratus  fuit  adkuc  efi  fince  the  tender.  And  this  pica 
fiom^he^time  was  Pleaded  after  an  imparlance.  The  plaintiff  demurs, 
it  accrued.  And  per  Holt  chief  judice,  where  debt  is  brought  upon  a 
S.  C.  Comb.  bond  conditioned  to  pay  money  at  a  day  certain,  if  the  de- 
443  fdiSaIkfi  fcn(*ant  pleads  a  tender  at  the  day,  and  that  he  had  been  always 
io.3Vin.  307.  rca<ty»  &c* lt  ls  good.  But  in  ajfumpfit\  or  debt  upon  a  finglc 
pl.  14.  R.  ace  bill,  he  mud  plead,  that  he  has  been  always  ready ;  for 
Salk.  613.  Fort,  though  the  defendant  tendered  the  money,  and  has  been  al- 
376.  Semb.  ace.  wavs  ^.^y  finCe  the  tender  t6  pay  it,  yet  the  plaintiff  may 
Tender  bars  not  have  demanded  it  before,  it  being  a  duty  from  the  time  of  tbe 
the  a&ioa,  but  promife ;  and  if  the  defendant  did  not  pay  it  upon  demand, 
farther  damages  his  promife  was  broken,  though  he  tendered  it  afterwards. 
s»ik"  f"  %  %o  ®ut  l*  ^e  P'ca^s  ^at  ^c  was  always  ready,  this  refers  to  the 
vin.  J93.  pl.  a.  t*fTie  °f  the  promife  made,  and  not  to  the  time  of  the  tender. 
R.acc.poft.644. 

x  Vent.  32a.  2t  Though  a  tender  is  made,  and  the  plaintiff  refufes  the 
A°tcnder%with  moncy>  vet  tnc  tender  cannot  be  pleaded  in  bar  of  the  action, 
tout  temps  prift  neither  in  debt  nor  ajump/it,  but  in  bar  of  the  damages  only, 
cannot  be  plead- for  the  debtor  (hall  neverthelefs  pay  his  debt. 

<d  after  impar- 

Halt556.R!aec.     3'  'n  debt  uP°n  k°nd  conditioned  to  pay  a  fum  certain, 
ante  44.  Fort,  a  tender  may  be  pleaded  after  imparlance.     But  in  the  prin- 
376.  Comb.     cipal  cafe  judgment  was  given  for  the  plaintiff;  for  as  the 
lit  ViSod     tcnc*cr  *8  picked,  there  might  be  a  demand  of  the  money 
6a.  vide  i°      which  was  due  before  the  tender,  between  the  time  in  which 
Crompt.  ad  ed.  the  money  became  due  and  the  tender  ;  in  which  cafe  it 
153.  Imp.  B.  R.  cannot  be  pleaded,  cither  in  bar  of  the  aclion,  or  of  the  da- 
Atender  with-  ma?cs :  But  if  thc  defendant  had  pleaded  toutrtemps  pnfixhc 
*>ut  tout  tempt  plaintiff  (hould  have  replied,  and  fliewn  the  requeft,  and  the 
j>rifl may. R. ace.  time  when  it  was  made.     But  if  the  tender   had  been 
I>yCs3Cb  *' plPlcaficd  at  ^c  daY  °* thc  Prom»fe  with  touts  temps  prift,  Holt 
AModL  6a?C"  cl"ef  -ju^cc  doubted,  whether  it  fliould  be  in  bar  of  the 
aciion  or  of  the  ^damages.    He  faid  that  in  this  aciion  if  it 
fliould  be  in  bar  of  the  damages,  as  it  is  in  debt,  it  would 
be  a  bar  of  the  whole  demand ;  for  fince  indebitatus  ajumpfit 
is  to  recover  uncertain  damages,  the  plea  which  will  bar 
the  plaintiff  of  his  damages,  will  bar  him  of  his  whole  de- 
mand.   But  he  faid,  that  he  would  find  a  means,  by  which 
the  defendant  in  this  aciion  may  excufe  himfelf  of  tbe  charge 
of  the  trial,  and  payment  of  coils,  where  he  will  pay  what 
is  due;  'as  by  bringing  a  fum  of  money  into  court,  and 
praying  judgment  de  ulterioribus  damnis ;  or  by  confeifion 
of  the  damages  to   fuch  a  value,   and  praying  that  the 
plaintiff    may   proceed   at   bis    peril    for    the    refidue. 

As 
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As  to  thefe  points,  he  gave  no  refolution.     But  he  faid,        Giles 
that  he  well  remembred,    that  ferjeant  Levinz  made  the  "• 

firlt  motion,  that  upon  bringing  fo  much  money  into  the      H**™- 
King's  Bench  in  indebitatus  ajfumpjtt%  the  plaintiff  might  pro- 
ceed at  his  peril.      And  it  was   in  die  time  of  my    lord 
chief  jufticc  Keeling*  and  it  was  thought  an  extraordinary 
motion.    But  per  Holt  chief  juftice,  a  man  cannot  plead  a 
tender  and  touts  temps  prift  in  a  quantum  meruit,  becaufe  the  Tender  not 
demand  is  entirely  uncertain  ;  nor  could  a  man  plead  ten-  pleadable  to  ^ 
der  of  amends  in   barnof  an  involuntary  trefpafs  at  com-  ^tfcTov7'* 
mon  law,  except  in  cafe  of  damage  feafant,  to  prevent  the  199.  pi.  6.  R. 
impounding  of  cattle,  until  the  ftatute  of  21  Jac.   1.  cap,  com.  Str.576. 
.16./ 5. 

Richards  ver/l  Cornford.  A        .  „ 

J  Ageneralalltga- 

Error.      C.  B.  •  tioniiut  lands 

Ijc  infcTcralpa- 
EPLEVIN.     The  defendant  makes  conufarice  as  riihe*,  is  good. 

bailiff  to  the  earl  of  Montagu  and  his  wife,  and  (hews,  %J;m\  ac  • 

that  the  duke  of  Albemarle  devifed  the  reverfion  of  the  pre-  lcaft  rf^  VCr- 
mifles  expe&ant   upon   a  leafe  for  years  upon  which  rent  did.    An  a- 
was  referved,   to  the  duchefs  of  Albemarle  his  wife,  now  vowry  for  more 
wife  to  the  earl  of  Montague,  and  for  rent-arrear  he  avows  f*a  ^  f.hc. 
the  taking  of  the  diilrefs.     The  plaintiff  pleads  in  bar  of  i^bad.  s* c."^ 
the  avowry,  that  the  duke  of  AiBemarle  by  deeds  of  leafe  Salk.580.C0m. 
and  releafe  intailed  the  lands  upon  the  earl  of  Bath,  feV.  4».  more  at 
And  iflue  thereupon, 
for  the  avowant. 

brought  his  writ  of  error,  and  two  errors  were  afligned,  margin.    But 
1.  That  the  lands  were  alledged  to  lie  in  Enfield  mA  Ed- lt  ma7  *>c  »b**- 

m*m\    which  is  impoffible,  that  the  land   fhould  lie   iti  fiU,pa"Hf<?f 
1     1  -n  t  i»  »/i  1  •     judgment,  b.  L. 

both  pariihes,  but  part  may  he  in  one  panlh,  and  part  in  \%  vm.  594. 

another    And  a  cafe  was  cited  between  Treverton  and  Hi  ekes  f  pi.  9.  in  marg. 


R 


1  tne  lanasupon  tneeari  ot  J3aMf  C5V.  **.  more  at 
1.     And  verdia  and  judgment  in  C.  A.  iV?V?£0<L 
Upon  which   the  plaintiff  in  replevin  3Q4.  pi.  x.  & 


was  held  impoffible  and  ill.      But  per  curiam,  it  was  ad-  iRoll.Rcp.  77. 

judged  in  this  cafe,  that  it  was  well  enough;  for  accord-  I'Co.  45. 6. 

ing  to  common  and  reafonable  intendment,  part  lies  in  the  JidcBro.Avow- 

one  parifli,  and   part  in  the  other.     The  fecond  error  af-  ry.pl.  6. Moore 

finned  was  that  the  diftrefs  k  taken  for  arrears  of  rent*  of  two  *8i.  though  '4 

years;  but  it  appears  by  the  avowry,  that  the  avowant  had  an intjr-J.ud?- 

not  title  till  the  29th  of  September  1694.  and  the  diftrefs  S^.liflll 

W25  taken  the  26th  of  September  1696.  and  the  judgment  is  he  reverted  in 

for  the  intirc  rent  of  two  years;  therefore  the  avowant  has loto- s- c- Saik« 

judgment  for  more  than  appears  to  be  due  to  him  by  his  „yj^  Mod* 

own  (hewing,  which  is  error.     And  by  Holt  chief  juftice,  vin.^."  pi.3 

the  avowry  tor  that  part  of  the   rent  which  was  not  due  till  1.  inmargine. 

after  the  diftrefs  taken  is  ill;  therefore  the  general  judgment  JodFn«nt  and 

for  ail  the  rent  is  erroneous,  and  ought  to  be  reverfed  for  thc^^^J1" 

brought,  by  fabttituting  the  right  avowry  for  one  which  had  been  entred  by  the  plaintiff** 
attorney  thro*  miltake. 

wbole, 
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rxchaids  whole,  and  is  not  good  for  any  part*  As  if  a  leflbr  avows 
for  rent  and  a  nomine  poenae,  and  the  rent  was  not  demanded, 
fo  that  the  nomine  poena*  was  not  due  :  a  general  judgment  for 
both  (hall  be  intirely  reverfed.  But  if  the  coart  had  abated 
the  avowry  for  the  rent  which  was  not  due»  and  had  given 
judgment  for  the  refidue,  he  fhould  have  had  return  irre- 
pievifable  and  good.  But  for  the  other  reafon  the  judg- 
ment was  reverfed,  ni/if  &e.  Mr.  Montagu  counfel  for  the 
avowant  cited  in  this  cafe  11  Co.  45.  Moor  281.  Hob. 
133.  20&.  T.  Jones%  138.  Teh.  148.  Cro.  Eliz.  799.  but 
afterwards  the  record  in  the  Common  Pleas  was  amended 
(for  this  error  proceeded  from  the  miftake  of  the  attorney  of 
the  plaintiff  in  replevin,  for  the  plaintiff  brought  two  re- 
plevins, and  the  defendant  made  two  avowries,  and  gave 
the  records  of.  them  to  the  plaintiff's  attorney,  who  made 
entry  of  the  one  avowry  to  this  replevin,  whereas- it  fhould 
have  been  entred  to  the  other  replevin,  and  fd  v/ee  verfa) 
and  by  it  the  tranfeript  was  amended  in  the  King's  Bench 
alfo ;  upon  which  the  avowant  prayed,  that  the  judgment 
might  be  affirmed.  But  it  was  ordered  tbat  the  record 
{hould  be  put  in  the  paper  again,  becaufe  there  might  be 
more  errors.     And  afterwards  it  was  affirmed. 


Falfe  evidence, 
if  immaterial, 


Rex  yerf.  Griepev 


is  not  perjury. 
R.  ace.  2  RolL 
Rep.  41.  Cro. 
Eliz- 428.  D. 


S.  C.  r*  Mod.  159.  Comb.  459.  Salk  51*.  Carth.  411.  Holt.  $$$.  Com.  43. 
and  with  the  arguments  of  counfel.  5  Mod.  343.  Pleadings  3  Mod.  34*. 

A  N  inform arion  was  exhibited  againft  the  defendant  for 
*-..*.,  .«.  ~.  £m-  klk  an^  corruPt  perjury  at  common  law.  And  the  in- 
aceT^inft.  T67.  formation  (hews  thac  there  was  a  fuit  in  replevin  in  C.  B.  be- 
*  Buhlr.  150.  tween  Richards  plaintiff  and  Cornford  defendant ;  and  that 
vide*  Vv*  uP°n  *c  tr'a*  at  *c  kar  °f  l^c  Common  Pleas  the  plaintiff 
315.  *  m  produced  in  evidence  indentures  of  leafe  and  rcleafe,  bearing 
in  pleading  col- date  the  fifteenth  and  fixteenth  of  July  1681,  which  were 
lateral  matters  then  executed  by  Chriftopher  duke  of  Albemarle^  at  Albemarle, 

*hich  A?  ^  boufe  in  thc  Pari{h  of  St*  Martin  in  ik'fiM*  >n  Middlefex\  and 
arofe  muftfbe  that  Mr.  Edward  Strode  was  produced  at  the  trial  as  a  wit- 
mentioned  as  nefs,  to  prove  the  execution  of  thefe  deeds  ;  and  that  the  de- 
wcUasthe  vill.  fenciant  Griepe  was  produced  as  a  witnefs  at  the  fame  trial  for 

£n  oiSy^  thc  dcfcndam  >  and  that  hc  fwore»  that  Mn  SW<»  innuendo 
plain  or  apply  the  faid  Edward  Strode  the  witnefs  praedicl.  was  commorant 
precedent  mat-  all  the  middle  of  the  month  of  July  81.  innuendo  the  year  1681 
"  Sri  *  caanot  A  at  Newnham,  innuendo  quondam  domutn  manftonalem  praedic- 
it  IL^cf  Hob. ft  Edvardi  Strode  vocatam  Newnham  in  parochia  de  Plimpton 
6.  Cro.  Eli*.  St.  Mary  in  Comitatu  Devon,  ubi  revera  the  faid  Edward 
428.  4  Co.  Strode  nonfat  ad  Newnham  praedicJ.  in  the  faid  month  of 
ai  Sav^  280  7uh  1(*8 1"  ^Pon  not  guilty  pleaded  verdi£t  was  given  for  the 
D.acc^Bdftr.fang*  Upon  which  the  defendant's  counfel  moved  in  arreft 
165,266, 267.  of  judgment,  and  argued  their  exceptions  feveral  times. 
Colib.  191.  Arid4  now  the  court  pronounced  their  opinions  in  folemn  argu- 
a^Vca  17.  ments>  that  th*  judgment  ought  to  be  arretted,  but  as  it 

fr.  Bl  960,  961.  Cowp.  276.684.  1  Term  Rep.  66.  and  vide  I  Term  Rep.  70.  Praediclus al- 
ways refers  to  the  but  antecedent,  vide  poft.  888.  The  travcrfe  of  a  general  affinnation  moft  be 
general.  If  thc  judgment  on  an  information  for  perjury  it  attefted,  aud  the  defendant  appear* 
guiW,  the  court  will  not  difcharge  him,  but  will  give  the  informerjeave  to  exhibit  a  sew  in- 
formation. 


Mich.  Term  9  Will.  3.  257 

frcmed,  for  different  reafons.    The  three  ju  ft  ices  RJuby%        *«« 
Turton%  and  Eyre%  made  but  two  points  in  the  cafe.    1.  Whe-      qT, 
ther  the  words  fufficienrly  afcertained  the  place,  to  make  it        *  ***" 
material  to  the  matter  in  iflue  without  the  innuitido.  N  2.  Ad* 
nutting  that  they  did  not,  then  whether  the  innnendovnYi  help 
it.    And  as  to  the  firft  point  they  held,  that  though  a  man 
fwear  fallely,  yet  if  it  be  in  a  matter  immaterial  to  the  iflue, 
it  will  not  amount  to  corrupt  perjury  \  for  the  reafon  that 
perjury  is  fo  high  a  crime,  is,  in  refpeft  of  the  injury  that 
it  does  to  a  man ;  but  if  it  is  not  material   to  the  iflue,  it 
cannot  by  any  means,  induce  the  jury  to  give  their  verdift 
one  way  or  another;  and  confequently  cannot   injure  the 
other  party,  againft   whom  the  verdift   is   given.     3   Infl. 
164.     7.       2  Butftr.   150.       Hob.  53.        !i   Co.  13.      <j. 
Stilt  2^6      2  Roll.  Rep.  369.     4 1   Telv.  in.     And  Twr. 
ton  iuftice  cited   the  opinion  of  Popham,  Goldjb.   ipl.  that 
if  A.  fwears  that   he  faw  B.  (leal,  &c.  fucb  a  deed,  an^ 
when  he  did  it  he  was  drefled  in  blue,  where  in  truth  he. 
was  not  drefled  in  blue,  this  is  not  perjury.     So  if  a   man 
fwears  (a)  to  his  belief,  or  ad  effe8um%  it  it  be  falfe  (by  him)  MVMeBL 
he  cannot  be  convi£l  of  perjury.     Then  to  apply  this  to  the 
Hrft  point,  the  judges  faid,  that  it  does  not  appear  what 
diftance   there  was  between  Nevvubam  and  AlbtmarU  boufe% 
and  therefore  Neivnham  may  be  adjoining  to  it,  and  then  Mr. 
Stnde  might   have   been  at  both  places  the  fame  day ;  and 
fo  his  being  at  Newnkam  would  not  falfify  his  oath,  that  he 
faw  the  deed  executed  at  Albemarle  boufey  for  both   might 
well  fraud  together,  and  confequently  the  oath  of  Grupe,  that 
Mr.  Strode  was   at  Newnham%  will  not  be  material  to  the 
iflue,  and  therefore  no  corrupt  perjury.     And  to  make  this 
material  to  to  the  iflue,  it  mil  ft  be  prefumed,  that  thisitow//- 
ham  is  in  Devonjbirt^  which  would  be  in  efFed  to  make  this 
conftruttive  perjury,  which  ought  not  to  be  allowed  any 
more  than  conftrueYive   treafon.     And  as  to  the  obje&ion.  Whatever uper- 
that  this  information  is  for  perjury  at  common  law,  which  {•"**  tl «»»«»» 
is  punifliable,  though  it  be  not  corrupt  or  material  to  the^^8^?^ 
iflue,  or  prejudicial  to  any,  rhe  whole  court  anfwered,  that  tute.    The  Of 
the  ftatute  only  inflicts  a   greater  puniihment,  but  does  not  tutedoea  not 
alter  the  nature  of  the  offence.-    And  Holt  chief  juftice  faid,  v^jjf*!??0* 
that  penury  at  common  law  was  an  infamous  crime,  and  the^^^  *j£ 
ilatute'of  1 1  Hen.  7.  c.  25.  fuppofes  fo.     And  in  the  Mirror  niihmcnt. 
*fjujlices%  title  Infamy,  perjury  is  mentioned.     So  Forttfcut 
ie  laud.  leg.  Angliae.    There  is  no  reafon  therefore  for  any 
direrfity  in  the  crimes,  upon  (latute  or  at  common  law;  but^^^^ 
the  punirhments  are  different,  for  in  convi£Hons  upon  the  donwillrcmovc 
ftitute,  difability  is  part  of  the  judgment,  but  at  common  >  dftbtlity 
law  it  is  only  a  confequence.     And  therefore  in  *»'c^w^£B^€ri 
the  king  may  pardon  and  reftore  the  party  to  his  teftimony,  ^odpnentnot 
wie  which  is  pare  of  it.    D.  ace.  Salk.  689. 69  x.     On  a  conviction  for  perjury  upon  the  fta- 
w:,  the  difabtlity  of  giving  evidence  i*  a  part  of  the  judgment.  D,  MC*  Stlfe.  $89. 68 J.  On  a 
coofiAien  at  common  la*  a  conffquencv  oply. 
♦ 
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Rex  but  upon  the  ftatutc  he  cannot.  The  punifliment  upon  'he 
ftatute  is  certain,  and  confined  to  the  direction  of  the  fta- 
tute ;  but  at  common  law  it  is  difcretionary  in  the  court, 
and  they  may  inflict  greater  fines  than  the  ftatute  prefcribes ; 
and  therefore  the  charge  ought  to  be  as  certain  at  com- 
mon law  as  upon  the  ftatute.  Another  difference  is,  if  a 
man  brings  an  action  upon  the  ftatute,  he  ought  to  (hew 
particularly  how  he  was  damnified,  as  that  the  verdict  paf- 
fedagainft  him,  or  that  too  great  damages  were  given  againft 
him ;  but  in  indictments  or  informations  it  is  not  neceffory 
to  be  (hewn.     2  Leon.  211.  Hampers  cafe. 

But  as  to  this  point   Holt  chief  juftice  held,  that  the  in- 
formation was  ill  without  the  innuendo  ;  for  Newnham  muft 
be  a  <vj7/i,  hamlet,  or  lieu  conus.    In  the  general  intendment 
of  law  it  isa  w//i,  but  it  is  but  an  individuum  vagumt  and  no 
man  can  know  where  it  lies,  and  therefore  the  court  cannot 
know  where  it  lies  ;  for  in  pleading  it  is  neccflary  to  (hew 
the  county  where  the  ville   lies ;  for  if  a  vil/e  be  a  Hedged, 
and  no  county  where  it  lies ;  no  procefs  can  iflue  upon  it. 
4  Hen.  7.  8.  a.     Scire  facias  upon  a  recognizance  for  bieach 
of  the  peace ;  the  breach  was  afligned  in  a  vi/le,  and  no  county 
where  was  mentioned,  and  when  the  jury  was  brought  to  the 
bar  they  were  discharged,  and  the  information  fet  afide.    But 
in  fome  cafes  the  vil/e  alledged  (hall  be  intended  ib  be  in  the 
cpunty  where  the  action  is  brought;  as  if  trefpafs  is  brought 
■a)  R.  acc  Cro.  in  Middlefcs  for  a  trefpafs  done  at  IJlington%  IJlington  (a)  (hall 
Jac.  618.  D.      bc  mtcnde(i  tobc  in  Middle/ex,  becaufc  that  is  the  gtjlol  the 
340.       '  "       action.     But  if  a  place  is  mentioned  in  matter  collateral  to 
the  iflue,  it  is  neccflary  to  (hew  in  what  county   it  lies,  or 
oiher'wife   it   (hall  not  be  intended  to  be    in    any  county. 
Therefore  Newnkam  in  this  cafe  is  unknown  \o  the  court  as 
to  the  (ituatjon,  and  the  breach  afligned  is  ill  for  this  uncer- 
tainty.    And    as   to   the   objection   by  the  king's  counfcl, 
that  it  appears  by  the  defendant's  oath  that  Nevunham  is  a 
place  different  from  Albemarle  houfe%   and  it  is  fworn  in  con- 
lalfc  evidence   tradi&ion  to  Mr.  Strode 's  evidence,  and  induces  a  fufpicion 
in  athingcir-  in  the  jury  of  the  evidence  given  by  Mr.  Strode,  and  there- 
cumftami<illy  %  forc  ;t  jg  not  material,  whether  Newnham  be  near,  or  very 

E.dp£«rC  far  off  from  AlbermaiU  houf*:    Holi  chicf  Ju&ice  anfwered, 

Semb.  acc.J2     that  he  was  of  opinion',  that  it  is  not  ncceffary  to  appear  in 

Roll.  Rep.  369.  an  information  for  perjury,    to  what  degree  the  point  in 

vide  poft.889.  which  the  man  is  perjured,  was  material  to  the  iflue  j  for  if 

it  is  but  circumftantially  material,  it  will  be  perjury.    And 

therefore  (he  faid)  he  doubted  much  of  the  cafe  cited  by 

Turton  juftice  out  of  Gouldjbor.     For  (by  him)  if  A.  fwears, 

that  B.  delivered  a  deed  in  a  blue  coat,  where  in  truth  he 

-was  in  a  red ;  this  will  be  perjury,  for  a  witnefs  fwears  to  the 

circum (lances.     So    if  a    witnefs  tfwears  to  the  credit  of 

another  witnefs-,  if  it  be  falfe  it  will  be  perjury,  if  it  con* 

duces  to  the  proof  of  -the  point  in  iflue.     But  if  A.  being 

produced  as  a  witnefs  to  prove  that  2?.  was  i~»pqj  mentis 

when 
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when  be  made  his  will,  (Wears  that  fuch  a  day  he  left  hi* 
own  houfe,  and  went  to  C.  and  lay  there,  and  th$  next  day 
hjil  D.  &c.  if  he  fwears  falfcly  in  thefe  circumftances  im- 
material to  the  point  of  the  iflue,  it  will  not  be  perjury, 
(Note,  this  aHuded  to  the  oath  of  Mr.  Wilkinfon^  who  was 
produced  as  a  witnsfs  at  the  trial  between  Sir  Ifaac  Rebotue 
who  purried  the  wife  of  Mr.  Honeywood  of  EfixmA  his  Ex- 
ecutrix, and  Sir  John  Cotton  who  married  the  heir  at  law 
of  Mr.  Honeywood^  and  there  in  his  evidence  to  prove  Mr. 
Ihntjvmd cempos  mentis  when  be  made  his  will,  he  recited 
a  very  long  ftory  of  fuch  impertinent  circum fiances.)  But 
h  this  principal  cafe  [per  Hilt  chief  juftice)  though  Newn- 
frmwas  next  adjoining  to  Albemarle  houft ,  fo  that  Mr.  Strode 
might  have  been  at  both  places  the  fame  day,  yet  if  he  was 
not  at  Newnbam  it  will  be  perjury  in  Griepe%  who  was  fworn 
i:i  contradiction  to  Mr.  Strode's  oith.  (And  in  this  point 
he  was  of  a  contrary  opinion  to  all  the  other  judges.)  But 
for  the  aforcfaid  uncertainty  it  cannot  be  known  where 
Newnbam  was,  and  therefore  ill. 

As  to  the  fecond  point,  whether  this  uncertainty  is  not 
aided  by  the  innuendo  \  all  the  juflices  agreed  that  the  innu* 
ends  could  not  aid  it.  i.  Becaufe  the  innuendo  imports  fome 
other  thing  than  is  intended  by  the  oath,  and  as  in  addition 
of  new  matter,  which  is  ill.  For  by  common  intendment 
Newnbam  mentioned  in  the  oath  i3  a  ville,  but  the  innuendo 
rcflrains  it  to  a  lieu  conns  \  and  this  reafon  was  given  chiefly 
bf  HJt  chief  juftice.  B«it,  1.  All  the  juflices  faid,  that  no 
innuendo  could  fupply  the  defect  of  certainty  before ;  for  an 
innuendo  fignifies  nothing  unlefs  there  be  fome  matter  of 
fa£l  precedent,  to  which  it  may  refer.  If  words  arendtion- 
abie,  and  then  'an  innuendo  comes  by  way  of  explanation, 
that  will  be  good  ;  but  if  not,  the  addition  of  an  innuendo 
will  not  make  them  aftionable.  Hob.  6.  4  Co.  17.  b.  Then 
as  great  a  certainty  is  required  in  indictments  and  informa- 
tions as  in  adtions  upon  the  cafe ;  but  if  Mr.  Strode  had 
brought  an  a£tion  upon  this  cafe  again  ft  Griepe  for  flander 
of  his  title,  (hewing  that  Grz>/*~had  faid,  Mr.  Strode  has  no 
tide  to  Newnbam,  innuendo  Newnbam  his  houfe  in  Devon/hire 
it  had  been  ill.  But  if  he  had  declared,  that  Mr.  Strode 
was  feifed  in  fee  of  Newnbam  f  in  Plimpton  in  Devonfbire%  and 
then  had  (hewn  that  Griepe  had  faid,  Mr.  Strode  has  no  title 
to  Newnbam,  innuenda^Newnbmm  in  Plimpton  in  Devon/bire9 
that  innuendo  had  been  good,  becaufe  there  would  have  been 
precedent  matter  fufficient  to  which  it  might  refer-,  andj( 
Griepe  had  intended  another  Newnbam  he  ought  to  (hew  it 
in  his  plea.  1  Roll.  Mr.  78.  //.  3.  1  Vin.  51$.  Cro.  Car. 
134.  Alleyn  32.  So  in  this  cafe,  if  the  information  had 
fad,  that  the  queflion  upon  the  evidence  at  the  trial  wajs,  if 
Mr.  Strode  was  at  his  houfe  at  Newnbam  in  Plimpton  St. 

Sa  #  Mar/ j 
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Rex        Mary's  in  Aevonjbire,  and  then  had  gone  on  to  (hew,  that 
Mr.  Griepe  fwore,  that  Mr.  Strode  was  at  Newnbam,  innu- 
endo, tstc.  as  in  this  information,  it  had  been  good.    And 
Holt  chief  juftice  faid,  that  the  information  might  hare  aver- 
red pofitively,  that  the  queftion  upon  the  trial  was,  whether 
Mr.  Strode  was  at  Newnbam  in  Plimpton,  although  at  the 
trial  Newnbam  was  mentioned  generally;  for  this  (houid 
be  underftood  according  to  the  fubjeft  matter  which  (bould 
appear  upon  the  trial  in  the  information.    But  in  this  cafe 
there  is  nothing  to  induce  this  innuendo,  and  therefore  it  is  ill  *, 
(«)  Serf  vide    for  an  innuendo  is  no  (a)  averment,  and  it  is  never  proved 
Burr.  2666.      at  the  trial.     And  for  an  authority  in  point  all  the  court  rc- 
*****  lied  upon  Cro.  Elix.  428.  Regina  v.  Bowles,  the  record  of 

which  Holt  chief  juftice  brought  into  court,  viz.  MicL  37 
bf  18  Elix.  Rot.  36.  And  as  to  the  objections,  be  gave  thefe 
anlwers. 

Objeft.    Rejeft  the  innuendo.    Palm.  358. 

Anfw.  This  might  be  done  if  no  ufe  were  made  of  it. 
But  here  no  fuch  liberty  is  left  to  the  court,  for  the  affign- 
ment  of  the  perjury  refers  immediately  to  the  innuendo,  uh 
revera  nonfuit  ad  Newnbam  praediB.  Befides,  that  without 
the  innuendo  there  is  no  certainty,  as  before  is  faid. 

Obj.  The  office  of  an  innuendo  is  to  explain  dubious 
words. 

Anfw.  That  is  "true,  but  it  is  when  there  is  fufficient 
matter  to  induce  the  innuendo.  Therefore  between  Coggj 
and  Rogers,  cafe  for  words,  the  plaintiff  declared,  that  the 
defendant  faid,  "  The  fiioemaker  over  the  way  is  broke*" 
innuendo  the  plaintiff;  it  is  ill,  for  then  the  flioemaker  might 
bring  an  aflion :  but  if  the  plaintiff  had  faid,  that  be  lived 
over  right,  apd  that  he  was  a  flioemaker,  teV.  and  then  had 
decbred  as  before,  this  had  been  good,  for  the  innuendo  had 
been  well  induced. 

/Obj.  There  is  but  one  Newnbam  in  the  record,  and  there- 
fore trie  cpurt  rouft  intend  that  there  is  no  more, 

Anfw.  That  one  is  mentioned  only  in  the  innuendo,  and 
therefore  Ggpifie*  nothing. 

Obj-  Cro.  £/*>?,  192. 

Anf.  The  words  there  were  fooben  to  the  fervant,  end 
thereto?  the  ianufmfo  was  good ;  but  it  bed  been  9therwifc, 
if  they  had  not  been  fpoken  to  the  fcrvant. 

Obj. 
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Obi.  Pafcb.  20  Car.  2.  B.  R.  Rot.  91.  Rexverf.  Lewin%         Re< 
in  information  for  perjury  againft  Lewin  it  was  fet  forth, 
that  he  (Wore,  that  he  brought  him  up  in  the  art,  innuendo 
the  art  of  a  founder,  ubi  reverahc  had  not  brought  bim  up 
in  arte  praeditla.  M  4 

AnfW.  per  Holt.  That  is  no  authority ;  for  Lewin  had 
been  indicated .  before  for  the  fame  thing,  and  he  pleaded 
auterfois  acquit,  and  then  being  indi&ed  for  another  point,  it 
was  amended. 

Obj.  The  verdift  finds,  that  Griepe  meant  Newnham  in 
Devon/hire. 

AnfW.  The  rerdid  cannot  find  that,  for  a  man's  meaning  a  min*t  1 
abftrafi  from  the  fad,  cannot  be  put  in  iflue.    4  Edw.  4.  ™%  •bftra&ed 

ifiue.  vide  polk. 

Obj.  If  a  man  fwears  generally  or  dubioufly,  it  (hall  be  408. 465. 
left  to  the  king  to  interpret. 

Anfw.  That  opinion  is  very  dangerous,  arid  deftru&ive 
to  the  fafety  of  human  kind. 

3  Point.  Whether  the  affignment  (hould  refer  to  Newnham 
in  the  innuendo?  And  by  all  the  judges  it  was  refolved,  that 
it  (houM,  For  ubi  revera  non  fuit  ad  Newnham  pradift.  this 
praediff.  refers  to  the  laft  antecedent,  which  is  Newnham  in 
the  innuendo.  BeGdes,  that /rr  Holt  chief  juftice, where  a  place 
is  indefinitely  mentioned,  praediB.  is  not  a  proper  word,  but  • 
it  ought  to  have  been,  non  fuit  apudaliquam  villam9  £sV.  cogni- 
tamper  nomen  de Newnham ;  orotherwife  it  might  have  been, 
non  fuit  apud  Newnham pratditl.  nee  aliquant  allam  Newnham ; 
for  in  this  cafe  he  might  have  been  at  Newnham%  though  not 
at  Newnham  aforefaid  ;  for  where  a  general  is  mentioned, 
affignment  of  a  breach  in  particular  is  not  good.  And  for 
there  reafons  judgment  was  arretted  by  the  whole  court*  But 
becaufe  the  court  was  fatisfied,  that  the  defendant  was  guilty 
of  corrupt  and  wilful  perjury,  they  made  an  order  that  he 
fhould  not  be  difcharged  of  his  bail,  iztid  that  leave  (hould  be 
giren  to  the  informer,  to  exhibit  a  new  information. 

Note,  this  cafe  was  removed  by  errcfr  into  the  houfe  of 
peers,  and  after  hearing  of  counfel,  when  all  the  lords  feemed 
to  be  of  opinion  to  affirm  thejudgment,  it  was  put  to  the 
vote,  and  thejudgment  was  reverfed  by  the  majority,  with- 
out giving  any  reaion,  as  Holt  chief  juftice  told  me. 


Sir 


<z6t 
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Sir  Richard  Raine's  cafe. 


mandarin* 
granted  iain, 
fraridc 


S.  C.  ia  Mod.  136. 

I^n£riU  TV yf R-  Gr£y  madc a w51! dated  thc  2«th  °f  March  ,6°7» 

thefpiritual  J[VjL  but  did  not  fign  it,  in  which  he  madc  Mr.  Tench,  &e. 
court  to  frnnt  executor,  and  afterwards  died  in  April  following.  After  his 
^reth"'0'"  death  the  executors  produced  this  will  in  the  prerogative 
Twill;  CFCW  court  to  prove  it,  but  the  court  doubting  the  validity,  be- 
though  the  va-  caufe  it  was  not  figned  by  the  teftator,  iffued  a  citation,  to 
Kdity  of  ftich    fummon  in  all  the  perfons,  who  would  be  intituled  to  admi- 

The^l? S" *iftraticm» if  thia wil!  lhouW  bc  adiudsed  nu,L  And  thcy al1 

fopcrfede  a,  appeared,  and  retained  proctors,  except  Mr.  Grev%  brother  of 
the  party  deccafed,  who  was  in  contempt,  for  which  the  conn 
proceeded  againft  him  ad  excommunicandum*  Upon  which 
the  laft  day  of  Trinity  term  laft  Mr.  Grey  moved  in  B.  R. 
for  a  mandamus  to  be  directed  to  the  judge  of  the  prerogative 
court,  to  command  him  to  grant  adminiftration  to  him  as 
next  of  kin  to  his  brother  deceafed,  upon  fuggeftion  that  he 
died  inteftate.  And  a  mandamus  was  granted,  returnable 
the  beginning  of  this  Michaelmas  term.  And  now  Mr. 
fforthey  moved  for  zjuper/edeas  to  the  mandamus  upon  affida- 
vit that  Mr.JSivy  made  a  will,,  the  validity  of  which  is  now 
in  conteft  in  the  prerogative  court.  And  a  fuperfedeas  was 
granted  by  the  whole  court,  i.  Becaufe  they  faid  that  the 
court  was  furprifed  in  the  former  motion  ;  for  they  were  not 
informed  that  Mr.  Grey  the  brother  was  in  contempt  in  the 
prerogative  court,  of  which  if  they  had  been  apprifed,  thcy 
would  have  denied  the  former  motion  ;  for  the  party  who 
makes  fuch  a  motion,  ought  firft  to  refort  to  the  fpi ritual 
judge,  and  requcft  thc  granting  of  adminiftration  to  him,  and 
not  bc  in  contempt  for  the  fame  thing.  But  2.  Holt  chief 
juftice  faid,  that  the  difference  always  is,  when  it  is  admitted 
on  all  fides  that  the  party  die0  inteftate,  and  when  not. 
When  it  is  admitted,  then  if  the  ordinary  will  not  grant  to 
the  next  of  kin,  the  King's  Bench  will  grant  a  mandamus. 
But  if  a  will  is  produced,  the  judge  of  the  lpirhual  court  mult 
determine  whether  the  will  be  good  or  not,  before  he  grants 
adminiftration.  For  if  he  grants  adminiftration,  and  after- 
a  will  ofperfom  war^3  lnc  will  is  proved,  the  grantee  will  be  executor  of  his 
nalty.  D. ace.  own  wrong.  And  the  judge  of  the  fplritual  court  is  the 
poft.  803. pom.  only  proper  judge,  to  determine  thc  validity  of  wills  for 
i5»-  3  T.  things  perfoual,  and  therefore  the  probate  is  undeniable  evi- 
«dc3poft.3r*  dence  to  a  jury.  And  Holt  chief  juftice  faid  he  remembered 
744.  Dougl.  a  cafe,  which  was  in  the  time  of  lord  chief  juftice  Kelynge, 
544.39j.C0wp.  1  fat.  337.  343.  1.  Sid.  359.  1  Lev.  235.  where  an  exe- 
596. 318. j».  cutor  brought  an  action,  and  at  the  trial  produced  the  pro- 
bate, at  ntft_  prius  at  Guildhall \  and  the  defendant's  counfel 
offered  to  prove,  that  the  fuppofed  teftator  died  inteftate,  but 
Ktlynge  chief  juftice  t^old  them,  that  the  probate  was  evidence 
uncontrovertible ;  and  afterwards  it  was  moved  by  his  order, 

and 


A.  prooatt  £■* 
conclufrve 
evidence  of 
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and  al!  the  other  judges  concurred  in  opinion  with  Kelyng ;  Sir  Richard 
and  (o  it  has  been  always  held  fince.     Therefore  if  Mr.      ^l1  **'• 
Grey  will  demand  a  return  of  the  mandamus,  if  the  judge  of   r        c* 
the  prerogative  court  makes  return   of  the  fubftance  of  the 
affidavit,  it  will  be  a  very  good  return ;  or  if  he  returns  that 
Mr.  Grey  made  a  will  pofkively,  although  there   may  be  an 
appeal  and  the  will  thereupon  adjudged  null,  yet  no  a£tion        &.    .. 
upon  the  cafe  will  lie  upon  that  return,  becaufe  ihe  party  aninfta^uXc 
who  made  the  return,  was  the  proper  judge  of  the  fubjeft  for  ajudidal  aa 
matter,  and  no  aft  ion  lies  againft  a  man  for  what  he  does  ju-  ^depoft.  468. 
dicially.    To  all  which  things  thepther  judges  agreed.  941' 

Afhton  verf.  Sherman. 

1  C.  SaHt.  198,     i»  Mod.  153.     Holt.  308.     II  Vin.  aja.  and  a  fliort  A  plea  by  an 
ilate  of  the  plea  Girth.  430.  executor  that 

DEBT  upon  bond  againft  the  defendant  as  administrator  ^cj^vcTcd 
to  Field.*  The  defendant  pleads  fix  judgments  againft  againft  him, 
him  on  bonds  in  which  Field  was  bound,  (a)  ultra  quae  he  «ch  for  aol. 
has  not  affets.  The  plaintiff  replies  to  four  obtent9  per fraudem\  ***  thathehas 
and  as  to  the  other  two,  thit  the  defendant  hath  affets  ultra  ^onJbfiion  of 
them,  et  hoc  petit  quod  inquiratur  per  patriam.  The  defendant  a  flits  beyond 
demurs  fpecially.     Refolved  that  the   replication  is  ill ;  for  ^c  form  rcco- 
when  the  defendant  pleads  fix  judgments,  he  confeffes  by  A?rcd  b^£  of 
implication,  that  he   hath  affets  over  five  ;  then  when  the  comb.  44^.  i>. 
plaintiff  fays,  he  has  affets  ultra  two,  and  tenders  an  iflue,  if  ace.  roa.  679. 
this  iflue  mould  be  admitted,  it  would  chafe  the  defendant  to  q-v.fed  vide 
take  an  iflue  that  would  be  againft  him,  for  in  effed  he  has  g"*™  * 
confeffed  the  faft  before ;  and  a  man  cannot  oblige  another  Cowp.  13V 
to  an  iflue  of  fa£l  which  he  has  confeffed  before.  And  there-  A  plea  which 
ion  per  Holt  chief  juftice,  the  cafe  of  Croydon  v.  Atwayy  1  Rot  wouW  compel 
Abr.  802.     10  Fin.  67-    2  Danv     Cont.  105-  pi.  6.    is  not  t\^^c £f 
law  as  to  this  point.     But  if  the  plaintiff  had   faid,  that  the  take  iflue  upon 
defendant   had  affets  mtra  two  judgments,  et  hoc  paratus  a  fa<3  he  has 
eft  verifcare,   although    it   ought    to    have  been  omitted,  **£>'«  admitted, 
et  it   mould  be  but  furplufage,    and  mould  not   vitiate,  ifJJcMaitor 
tot  the   better    way  is   only    to   anfwer  to   fuch   judg- pleads  fe  vend 
ments,  as   he  knows  to  be  obtained    by    fraud;    and   if  judgments  re- 
any  of  them  are  found   for  the   plaintiff,    he   (hall    have  ^^^0- 
judgmentj    betaufe   it  would    appear   that   the  defendant  tiff^y^  "is" 
hath   affets,    for   by   pleading   fix  judgments,  he  con fefles  replication  an- 
affets  ultra  five.     And  therefore  Holt  chief  juftice  denied  fwereach.  s.c. 

the  cafe  1    Sound.  336.  Hancock  v.   Prowde,   to    be  law.  Comb- 444-  R. 
t»  ^    11     1  D D     r       •    •  1-         i_  i-  »cc.  a  Saund. 

nut  all  the  court  were  of  opinion,  that  the  replication  was  48  vide  h  vin. 

not  double,  according  to  2  Saund.  48.  .  But  the  court  gave  341.pl.  ?.  and 

leave  to  the  plaintiff  to  amend  his  replication  upon  payment  *e  cafes  there 

tf  Pleader.  F.  16  Ed.  1780.  vol  5.  p.  106. 

(a)  InLill.  Ent.  158.  is  an  entry  of  pleadings  between  thefe  parties  about  this  time  :  but 
they  differ  materially  from  what  Lord  Raymond  and  the  other  reporters  above  enumerated  rt« 
preJeot  to  hare  been  the  pleadings  in  this  particular  caufc. 

(I)  The  fmalleft  judgment  wua  for  20I.  and  the  defendant  pleaded  that  he  had  only  10I. 
'£«k  Vi&  Canh.  430.  Salk.  298. 

Turberrille 


E 
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Turterville  verf.  Stampc. 

<>        ./    8.C.  Carth.  415.  Com.  %%.  Salk.  13.  Slunn.  681.  il  Mod.  15  i.  HoJt.  9. 
4>/**  *C**~-  /ira  Comb.  459.    I  Vin.  916.  pL  9.    a  Vin.  400.  pL  15.   5  Vin.  404.   pi.  n. 
Cafe  on  the  cuf-  Pleadings  vol.  3.  250. 

torn  of  tiic  realm  *->\  a  SE  grounded  upon  the  common  cudom  of  the 
maXdamage  V^i  realm  for  negligently  keeping  his  fire.  The  plaintiff 
Ame  by  a  fire  he  declares  that  he  was  pofleflcd  of  a  clofe  of  heath,  and  that 
ha*  lighted  in  the  defendant  had  another  clofe  of  heath  adjoining;  that 
W'^d-D-*CC- the  defendant  tarn  improvide  et  tiegligenter  cuflodivit  ignem 
UidefcfoA dal  fuum*  tnat  lt  confumed  the  heath  of  the  plaintiff.  Not  guilty 
mage  waa  occa- pleaded.  Verdift  for  the  plaintiff.  And  Gou Id  king's 
fioncd  by  the  ferjeant  moved  in  anreft  of  judgment  that  this  adion  ought 
*A  rft0***  r.  not  to  ^  grounded  upon  the  common  cudoms  of  the  realm; 
ponCblc fbVaU  (°T  ^is  fire  in  the  field  cannot  be  called  ign'Hfuusy  for  a 
a&a  done  by  his  man  has  no  power  over  a  fire  in  the  field,  as  he  has  over  a 
terrain  in  the  firc  in  his  houfe.  And  therefore  this  reftmbles  ihe  cafe  of 
employment  an  inn-keeper,  who  muft  anfwer  for  any  ill  that  happens  to 
though  without  the  goods  of  his  gued,  fo  long  as  they  are  in  his  houfe  \ 
particular  di-  but  be  is  not  anfwerable,  if  a  horfe  be  ftolen  out  of  his 
r«aiona.  S.C.  c]0fC-  And  ih  fa£t  in  this  cafe  the  defendant's  fervant 
pi  oTi).  ace.  k*n<Ue^  tn»*  &Te  ty  ^^y  °f  hufbandry,  and  a  wind  and 
1  Bl.  Com.  tempeft  arofe,  and  drove  it  into  his  neighbour's  field;  fo 
431.  1  Term  that  it  was  not  any  negleA  in  the  defendant,  but  the  aft  of 
Rep.  154.  God.  Bed  non  allocatur.  For  per  curiam  as  to  the  matter  of 
(«)  Vide  ante  the  temped  that  appeared  only  upon  the  evidence,  and  (a) 
*J*.  nat  upon  the  record,  and  therefore  the  King's  Bench  cannot 

take  notice  of  it,  but  it  was  good  evidence  to  excufe  the 
defendant  at  the  trial.  Then  as  to  the  other  matter,  per 
Holt  chief  juftice,  Rokeby  and  Eyre  indices,  a  man  ought  to 
keep  the  fire  in  his  field,  as  well  from  the  doing  of  damage 
to  his  neighbour9  as  if  it  were  in  his  houfe,  and  it  may  be 
as  well  called  fuus%  the  One  as  the  other ;  for  the  property 
of  the  materials  makes  the  property  of  the  fire.  And  there- 
fore this  a£Hon  is  well  grounded  upon  the  common  cudom 
of  the  realm.  But  Turton  juftice  faid,  that  thefe  a£Hons 
grounded  upon  the  common  cuftom  had  been  extended  very 
far.  And  therefore  (by  him)  the  plaintiff  might  have  cafe 
for  the  fpecial  damage,  but  not  grounded  upon  the  general 
cudom  of  the  realm.  But  by  the  other  judiccs  judgment 
was  given  for  the  plaintiff.  Ijlote  Mr.  Northev  for  the 
plaintiff  cited  q&  AJfiJ.  />/.  9.  Fit*.  ///?/*  88.  double  plea  11 . 
28  Hen.  6.  37.  21  Hen  6.  1 1.  b.  Raft.  Etttr.  8.  and  Old 
Entr.  2 1  p.  where  the  declaration  is  general  for  negligently 
keeping  his  fire  in  fuch  a  parifh,  without  fpecifying  a  par* 
{.tcular  houfe  or  ground.  But  Holt  chief  judice  anfwertd, 
that  that  was  an  antiquated  entry.  And  (by  him)  i£  a 
dranger  fet  fire  to  my  houfe,  and  it  burns  my  neighbour's 
houfe,  no  a&ion  will  lie  argaind  me ;  which  all  the  other 
{*)  D.aee.  i  Bl.  juftices  agreed.  But  if  (b)  my  fervant  throws  dirt  into  tbc 
Com-  ****  highway,  I  am  indi£table.  So  in  this  cafe  if  the  defendant's 
fervant  kindled  the  fire  in  the  way  of  hufbandry  and  proper 
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for  his  employment,  though  be  had  no  exprefs  command  of  Tdebhyiix* 
his  mailer,  yet  his  mailer  (hall  be  liable  to  an  a&ion  for     g  *       . 
damage  done  to  another  by  the  fire ;  for  it  (hall  be  intended) 
that  the  fervant  had  authority  from  his  mailer,  it  being  for 
his  matter's  benefit. 

Mofcly  verf.  Warburton. 

jLEFAR  I  facias  iffiied  to  the  bHhop  of  Cbtfter%  to  re-  A  fcjlewfhip  of 
A  auire  him  to  levy  the  debt  upon  the  defendant  de  (a)  bonis  \^^  ^° 
ecclepafiicis,  Warburton  being  a  fellow  of  Magdalen  college. arc  the  profits  of 
Upon  which  the  bifliop  writes  to  the  warden  and  fellows  ofit  bona  ccde- 
the  college,  requiring  them  to  pay  the  penfion  of  Warburton  *"£**• 
to  him.    To  which  the  warden  and  fellows  anfwer,  **  qUc^£w£- 
the?  have  not  power  to  do  it.    Upon  this  a  motion  is  made  but  what  aneL 
in  B.  R.  on  behalf  of  the  bifliop  of  CbeJIer,  for  advice  of  the  ckfiaftic  hasaaa 
court,  what  the  bifliop  ought  to  do.     And  per  Holt  chief  ££  bod)r-  S-C 
juftk*,  if  a  prebendary  hatha  fole  body,  the  bHhop  upon  •^ttCfcJ^ 
levari  facias  de  bonis  ecdefiafiicis  may  fequefter  it ;  but  if  he  member  of  an 
hath  but  a  body  Aggregate  with  the  dean  and  chapter,  he  aggregate  one* 
cannot  fequtfter  it.    Then  in  this  cafe  the  profits  of  thes-  C.Ss*.  jai. 
fellowihip  are  but  cafual  dividends,  in  which  before  divifion 
Warburton  bath  no  intereft,  fo  that  they  do  not  make  an 
eftate ;  and  it  feems  in  this  cafe  Warburton  is  not  ctericus 
benejtciatust  and  the  bHhop  may  return  nulla  bona  eccleftaftlca. 
And  though  the  college  hath  the  impropriation  of  a  Church, 
yet  it  belongs  to  the  whole  body,  and  not  to  one  of  them 
only.    But  the  court  would  not  give  a  pofitive  opinion,  be* 
caufe  the  cafe  did  not  come  judicially  before  them. 

(a)  Vide  a  Bac.  360.  Com.  Ecdefiaftical  perlbns.  D.  Ed.  178a  vo!.  3.  p.  154,  J5J. 

Sparkes  verf.  Crofts.  a'—**. 

OPJRKBS  brought  an  *&ion  againft  Crofts,  as  sd- tdminil?rator 

0  miniftrator  generally  to  J.  S.    Crofts  pleads  that  he  was  ^SaJ  £*£ 
adminiftrator  durante  minorttatt  of  his  wife  \  and  this  was  adminiftrator 
in  abatement.    The  plaintiff  demurs.    And  adjudged,  that  durante  minon 
the  defendant  fliouM  anfwer  over.    For  though  a  man  can-  ***"  °*  t "*• 
not    chaige    an    adminiftrator   durante    minof'ttate   gene-  cVth.  43*.' 
rally   as   adnrfiniftrator,    becaufe    it    is    a    particular    fort  Comb.  465. 
of  adminiftration,  and  if  a  man  obtains  judgment  againft  »"k  Lutw.  *©• 
fuch  an  admintftrator,   if  afterwards  the  adminiftrator  or^f**!  fi. 
executor  comes  of  age,  a  fcire  facias  lies  againft  him  upon  continue*  under 
this  judgment.    Yet  the  defendant  ought  to  aver,  that  he  age.    &  C. 
continues  adminiftrator  durante  minoritate  \  which  he  has  not  Car**  43*- 
done  here,  for  he  has  not  faid,  that  his  wife  is  in  life,  and  ^^hava*"* 
under  the  age  of  feventeen.    See  5  Co.  29.  a.  Pigot's  cafe.  rajttcd  himfdf 
Afterwards  the  defendant  came  and  pleaded,  that  admini-  to  be  adminif- 
ftration  was  committed  to  him  during  the  minority  of  his  *™<*&*xr&r, 
wife,  and  that  his  wife  died  fince  the  laft  continuance.    And  t^hi^iV 

1  temporary  adminiftrator  only;  and  that  his  adminiftration  is  determined,  S.  C.  Carth.  431. 
Comb.  465.  A  plea  puis  darrein  continuance  cannot  be  put  in  after  a  demurrer.  1L  ace. 
Moor.  871.  Scmb,  6  Mod,  9. 
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Sparkzs  per  ff0fc  chief  jufltcc,  t.Thi9  p!ca  is  contradiflory  to  the 
Ckoftj.  admiflion  of  the  defendant,  for  by  ill  pleading  before  the  de- 
fendant admitted  himfelf  adrninillrator  generally,  and  there- 
fore this  plea  is  ill.  2.  Holt  chief  juftice  doubled  whether  a 
man  could  plead  a  plea  puis  darrien  continuance  after  a  de- 
murrer; although  (a)  Hob.  81 ,  Stener  v.  Gibjbn  is  fo. 

canfto/prefcrTbe  {a)  But  the  famc  cafc  "  rcVvtcA  in  Moor  *7T-  «««. 

n"mc!  sTc.  Dorney  verf.  Cafhford.     B.  R. 

18  Vin.  139.  pi.        s  c  Coro  44  Salk   363  Carth#  4JZt  a  vin   40O  p,   ,9  iQ  roar^ 

Such  a  prefcrip. /^  ASE  for  obftru£ting  a  .private  way.  The  plaintiff 
tion  is  bad  after  \^j  declares,  that  he  is  poflefled  for  a  term  of  years  of  a 
▼crdid.  s.  houfe,  and  that  be  and  all  thofe  whofc  eftate  h$  hath  in  the 
lixfTridc  Sallt.  noufe»  t'mc  whereof  faff,  habuerunt  et  habere  debuerunt  a  way, 
365.  poit.  1232.  farY.  that  the  defendant  obftruded,  WV.  Upon  the  general 
ftra  poflefib-  tfFue  pleaded,  verdict  for  the  plaintiff.  Bnt  after  divers  mo- 
17  adion  for  an  tions.in  *arreft  of  judgment  by  the  whole  court  judgment  was 
cafVmem/thc  arrefted.  For  though  it  had  been  good  to  declare  againft  a 
plaintiff  need  wrong-doer,  that  he  habere  debuit  viam,  13c.  as  was  lately 
not  fctouthi*  adjudged  in  this  court  in  a  cafe  between  Strode  and  Birch, 

rVe«'T  C,w-  7-  *2  Mod'  9+  4  Mod'  4l8-  Sti**'  6l1'  Comb'  37°' 
336**274.  9      3  Sdk.  12.   12  Vin.  199.  16.  Vin.  460.  pi.  4.  5-which  was 

*  Lcr.  148.  fo  adjudged  in  the  Common  Pleas,  and  the  judgment  affirm- 
3  Kch.  518.  cc|  in  the  King's  Bench  after  feveral  arguments,  without  a 
^Vin^Tl1^  Vrc^c^tlon^  vet  ^crc  tn€  P^intiff  has  laid  a  que  e/late'in 
18.  1  wilf.  '  himfclf,  when  he  is  but  leflee  for  years,  which  is  impoffible, 
316.  Burr.  441.  for  he  cannot  have  the  eftate  of  any  other,  but  only  his  own. 
D.  ace.  poft.  An(j  fck  c;tC(j  a  cafc>  which  was  in  B.  R.  in  the  time  of 
Seeaifo  i6Vin.  ^a^e  chief  juftice,  where  in  an  action  upon  the  cafe  brought 
460.  4  Bat.  15.  by  a  leffee  for  years  for  flopping  his  light,  the  plaintiff  de- 
Unlefs  the  de-  clared  as  here  with  a  que  eftat*  \  and  it  was  moved  in  arreft 
fcD^ant  aPPea"  of  judgment,  and  the  plaintiff  could  never  procure  judgment. 
the  land.  The  cafe  of  Strode  verf.  Birch  was  cafe,  where  the  plain- 

D.  ace  1  Wilf.  tiff  declared,  that  hefuit  et  adhuc  eft  lawfully  poffeffed  of  a 
StV  ^i^Mod  tcnemcnt»  &c*  et  quod  de  jure  habuit  et  habere  debuit  common 
'97.  skinn.  622!  of  pafture  in  a  thoufand  acres,  for  all  cattle  levant  and 
6  Mod.  313.  cut  chant  y  fsV.  tanquam  ad  tenement um  praediBum  appertinen- 
frdvidei.utw.  tem%  that  the  defendant  to  deprive  the  plaintiff  of  his 
266!  Cm  Car.  common  dug  coney-burrows ;  upon  demurrer,  judgment 
41/  6  Mod.  for  the  plaintiff  in  C.  B.  and  affirmed  in  B.  R.  becaufe  the 
313.  But  if  he  defendant  was  a  ftranger,  and  therefore  pofleflion  a  good 
offers  to  do  it,  title  againft  him. 

and  lets  out  an  ° 

mfutBcient  title,  Replevin  for  cattle  taken  in  a  place  called  B.  The  de- 
ft will  be  bad.  fendant  avows  that  Mel/or  was  feifed  in  fee  of  the  place 
1228  videfeik  whcrc»  &€m  and  dcmifcd  to  tne  defendant  for  ten  ycars,and 
365.  polt.  123a.  nc  to(*  tnc  catt'c  tncrc  damage  f enfant.  The  plaintiff  pleads 
A  termor  cannot  in  bar,  that  Sir  Richard  Sturtin  was  feifed  in  fee  of  a  hundred 
be  charged  in  a  acres  contiguoufly  adjoining  to  the  place  where,  isfc.  and 
^•n^e^rS  that  thc  dcfcndant»  artd  aH  *ofe  whofc  eftate  he  hatb,  tfr. 

•bligation.  (A)  (*)  But  a  charge  upon  him  end  all  former  oetuj-'tcrt  »5  good. 

have 
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harcufeU  to  repair  the  fences  between  the  hundred  acres  and      Dornii- 
the  place  where,  &c.  and  that  the  hedges  beinp  down,  the    CAil^0W>- 
plaintiff's  cattle  entred  into  the  place  where,  feV.    The  de- 
fendant demurs.     And  adjudged  for  him.     For  no  man  can 
hy*  que  eft  ate  in  a  leffee  for  years.  .  Adjudged  Trin.  9  IVilL 
3.  C.  £.  Aftw  verf.  GnvinneL 

Rex.  verf.  Harris  and  Duke. 

S.  C.  Comb.  447.  Holt.  399.  Skin.  684.  Salk.  400.  \%  Mod.  156. 

JJARRIS  and  Duke  were  found  guilty  of  perjury  at  a  Judgment  for 
n  trial  at  t*r,  in  an  information,  exhibited  againft  them  J  J^taiSSt  ta 
and  upon  the  capias  they  were  outlawed  *,  and  upon  the  return  pronounced  a- 
of  the  exigent  Mr.  Conyers  counfel  for  the  $arl  of  Bath,  who  fraintt  a  man  in 
was  the  profecutor,  moved  that  judgment  (hould  b*  given  a-  his  ag^?c<S  D* 
gainftthem  in  their  abfence.  But^*r  Bolt  chief  juftice,no  judg-  acc*       * 5  * 
ment  for  corporal  puniihment  can  be  pronounced  againft  st  man 
in  his  abfence ;  and  no  writ  can  be  granted  to  feize  a  man  and 
fet  bim  in  the  pillory.     Therefore  the  motion  was  denied. 

Winter  verf.  Loveden. 

S.  C.  37.  Caxth.  4*7.  «  Mod.  147*  5  Mod.  144-  378.  Holt.  414.  Copyholds  are 

EJECTMENT    for  lands  in   Somerfet/bire*     Upon  P^t  of  the  dc 
the.  general  iffue  pleaded,  as  to  three  parts  the  jury  J^*8  f  * 
found  the  defendants  not  guilty ;  and  as  to  the  fourth  they  salk.  537. 
gave  a  fpecial  verdi&,  that  the  lands  in  queftion  are  cuftoma-  r  Freem.  507.  . 
rjr  lands,  parcel  of  the  manor  of  Goathrufl,  and  demifed  and  ^IrPow€lj: 3.?*' 
dcmifable  by  copy  of  court-roll  at  the  will  of  the  lord,  ac-*£w£fon" 
cording  to  the  cuftom  of  the  manor,  time  whereof,  'cV.  ftnjed  to  give  a 
that  George  Powlett  was  feifed  in  fee  of  the  manor  of  Goat-  rigtit  to  deftroy 
hurfl,  and  had  iffue  Edward  Pewlett  \  that  George  Powlett,  ^"^  °£iu 
9/flr.  i.  in  confideration  of  the  marriage  of  his  fan,  and  of  c"t  powc]j 
the  marriage  portion,  fettled  the  manor  of  Goathurji  to  the  u(e  407. 
of  himfeif  for  life,  remainder  to  his  wife  for  life,  remainder  to  A  leafe  br 
EdyjSri  PtnvUtt  and  his  heirs  males  of  his  body,  fcrY.  re-  ~ afor  Jj£ 
mainderto  the  heirs  of  the  body  of  Edward,  &V.  with  a  £nMca  X£s™ty 
provifo,  that  George  Poivlett  -fliou Id  have  power  during  his  the  owner ef  the. 
life,  and  his  wife  fhould  have  power  after  his  deceafe  during  inheritance.  s„ 
her  life,  to  demife  the  premifies  in  pofleffion  for  one,  two  or  £j^ ^^f  a 
three  lives,  or  for  thirty  years,  or  any  other  number  of  years  copyhold  for  life 
determinable  upon  one,  two  or  three  lives,  or  in  reverfion  for  deftroys  the  na- 
onc,  two  or  three  lives,  or  for  thirty  years,  or  any  other  num-tu'e^th"ftate' 
her  of  years,  determinable  upon  one,  two  or  three  lives,  fo  that  V*  ou* '    9' 
the  demife  be  not  of  the  ancient  demefne  lands,  parcel  of  the  under  a  power 
premifes,  or  any  of  the  other  lands  ufed  or  reputed  demefne  toleafethewhok 

lands  within  feven  years  before  the  fettlement,  and  fo  as  the  of  a  m4nor  «- 
'  '  cepc  the  ancient 

demenfne  lands,  copyholds  cannot  he  leafed.  S.  C.  Salk.  537.    I  Frcem.  507.  cit.  Powell.  30S. 

Bat  the  rents  and  Cervices  of  the  manor  may.  S.  C.  1  Freem.  507.   Notwithstanding  a  condition 

be  anneied  to  the  power,  that  upon  every  leafe  the  ufual  rent  fhall  be  referred.    A  qualification 

in  a  power  which  can  apply  to  fome  of  its  fubje&s  only,  (hall  not  prevent  its  execution  as  to 

the  reft.    S.  C.     I  Freem.  507.  R.  ace.  I  Vent.  194.    3  Keb.  544.  547.  5  $6.  $95*    *  Lev. 

ljO.  1  Freem.  4X3.  2R0IL  Abr.  %6%.  16  Vin.  469.  pi.  15.  Dongl.  544.  And  lee  Powell  40a, 

to  41Z.  Words  in  a  power  tending  to  enlargement,  (hall  never  be  conftrued  to  reftrain  a  former 

tiaufe.    Under  a  power  to  leafe  in  pofleffion  for  one  two  or  three  lives,  or  for  thirty  years  or 

arf  other  nsmber  of  years  determinable  on  one,  two  or  three  lives,  or  in  reverfion  for  one, 

two  or  three  lives,  or  for  thirty  years,  or  for  any  other  number  of  years,  determinable  on  one, 

t'  <>f<r  'hrec  lives,  a  man  cannot  make  an  abfolute  lcale  in  pofleffion  for  thirty  years ;  ah  abfokite 

IcJr  in  reverfion  for  thu^  ;.ar«  he  may.     S~G.  Salk.  537. 
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Wintee      ancient  rent  be  referred,  &c.  the  jury  find  that  the  marriage 
JLoyIoen      t0°k  cfl^> and  that  Ed™***}  Powufett  bad  iffue  four  daughters, 
the  eldeft  of  whom  was  the  leflbr  of  the  plaintiff;  they  find, 
that  George  Powlett  by  indenture  between  him  and  Robert 
Blanchburne^  reciting  that  Robert  Blanchburne  and  his  wife 
held  certain  lands  in  O.  in  the  parifh  of  Goathurfi  (which  are 
the  lands  now  in  queftion)  by  copy  of  court-roll  for  their 
lives,  in  confideration  of  60/.  demifed  the  faid  lands  to  Robert 
Blanchburne^  habendum  for  thirty  years  to  commence  imme- 
diately after  the  death,  furrender,  forfeiture,  or  other  deter- 
mination of  the  eftate  of  Blanchburne  and  his  wife;  they 
find,  that  George  Powlett  and  Elizabeth  his  wife,  Edward 
Powlett  and  his  wife,  and  Robert  Blanchburne  and  his  wife 
are  dead ;  that  Robert  Blanchburne  entered  and  was  poflefled, 
and  aligned  to  the  defendant  Loveden,  who  was  pofieffed,  &e. 
And  after  feverai  arguments  at  the  bar,  the  court  in  folemn 
argument  pronounced  their  opinion  for  the  plaintiff,  but 
they  differed  in  their  reafons.     Roheby  juftice  (aid,  that  the 
queftion  was,  whether  this  leafe  was  within  the  power; 
p0Wertmaftbeand  he  was  of  opinion,  that  it  was  not;  for  he  faid,  that 
confined  so    the"  rules  for  conftruftioris  of  powers  are,    t.  That  they 
cording  to  the  ought  to  be  interpreted  according  to  the  intent  of  the  pasties, 
intent  of  the    2#  They  ought  to  be  purfucd  ftn%.    In  this  cafe  (by  him) 
5»?od!  379Tb:  ^c  *ntcnt  was  to  enable  George  Powlett  to  coritimie  the  eftate 
ace.  Burr.  no.  in  leafe,  as  it  was  at  the  time  of  making  the  fettlement ;  but 
Dongl.  55  a.  and  under  fome  reftri&ions.     1.  He  could  not  demife  the  lands 
Ijp^Mod!7,  wh*c^  wcre  f°r  *c  f^ftcnance  of  the  family,    a.  Nor  make 
^  s  any  leafes  without  determinability.     3.  Nor  deftroy  the 

D.  ice.  Burr,  copyhold  eftates.  And  he  was  of  opinion,  that  this  leafe 
xao.  vide  Burr,  was  not  void  for  the  breach  of  the  firft  branch,  viz.  for  de- 
t44*'  mife  of  the  copyholds,  which  in  law  are  demefnes.    For 

though  in  ftrianefs  of  law  copyholds  are  demefnes,  jet  it 
was  not  the  intent  of  the  power  to  include  them  within  the 
word  demefnes.  But  (by  him)  by  the  third  reftri&ion  the 
demife  of  the  copyholds  is  void,  becaufe  it  breaks  the  implied 
conftru&ion ;  for  fueh  a  power  would  deftroy  the  copyhold 
manor  qua  copyhold*  which  is  contrary  to  the  intent  of  the 
parties.  2.  The  leafe  is  an  abfolute  leafe,  and  therefore 
void;  for  the  determinability  goes  to  all  the  years  there 
mentioned,  as  well  the  term  for  thirty  years  as  for  the  un- 
certain number  of  years.  And  if  the  words  [or  for]  in  the 
laft  limitation  make  a  difference,  George  Powlett  would  have 
a  greater  power  to  make  leafes  in  rcverfion  than  in  poffeflion, 
which  would  be  unreaibnabie.  For  in  pofleflion  the  term 
for  thirty  years  ought  to  be  determinable  upon  one,  two  or 
three  lives,  and  not  abfolute.  Holt  chief  juftice,  Turisn 
and  Eire  jtifttces  argued  alfo  for  the  plaintiff.  And  Holt 
chief  juftice  (aid  that  the  great  queftion  was,  whether  this, 
leafe  was  purfuant  to  the  power?  And  therefore,  1.  It  is 
eonfideteble,  whether  the  term  for  thktj  years  abfolutely  be 
wtthrirt  the  power.  2.  Whether  the  land*  demifed  are  within 
khe  power.    And  as  to  the  firft!  he  conceived,  that  the  land 

was 
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was  in  pofleflion  of  Blanchburnt   at   the    time   of  the      Wimtc* 
making  the  fettlement,  but  that  does  not  appear  by  the  ver-     L    *• 
di£t.    For  if  a  man  has  power  to  make  leafes  in  pofleflion       QVED*»- 
or  reverfion,  if  he  makes  a  leafe  in  pofleflion  once,  he  fliall  Under a  power 
never  after  make  a  leafe  in  reverfion,  for  he  has  an  ele&ion  »  ™jj?£?b* 
to  do  the  one  or  the  other,  but  not  both.    Therefore  if  the  EJH^^ 
copyhold  was  demifed  after  the  fettlement  in  pofleflion,  he  may.  make  "^ 
could  not  hare  executed  this  power  to  demife  in  reverfion.  either,  but  not 
Bat  he  faid,  that  he  would  not  declare  his  opinion  of  that, cacha 
becaufe  it  did  not  come  judicially  before  him.    And  1*.  (by  Under  m 
him)  This  leafe  as  a  leafe  in  reverfion  is  within  the  power,  to  make  ad^ 
for  a  leafe  in  rererfion  in  the  largeft  fenfe  fignifies  a  leafe  tel  leafe  in  re- 
made to  begin  in  fuiuro  and  in  that  fenfe  is  oppofed  to  a'*11  nan 
leafe  in  poffeffion;  but  that  is  not  meant  here.    2.  It  fig- Se  *  bSn* 
nines  a  leafe  to  begin  from  and  after  a  leafe,  &c.  in  pofief-  after  the  deter. 
fion.    The  ftatute  of  14  Eliz.  c.  n./  19.  which  reftrains  nunatton  of  an 
the  clergy  from  making  of  leafes  in  reverfion  is  to  be  under-  ?^^coe>  8* 
ftood  of  leafes  in  future    So  was  the  cafe  of  Baity  v.  Muns  g^  5  ^  * 
in  the  time  of  lord  chief  juftice  Halt.  Intr.  Trin.  23  Car.  2. 5  Mod.  381. 
£.  R.  Rot.  1012.    1  Vent.  244.    a  Lev.  6u  3  JM.  46.  107. Cartfc-  4**v 
193.  contrary  to  the  opinion  in  the  cafe  ot  Tbomfin  and  p^J1  ,5a 
fraford  in  Popham%  9.    But  in  the  cafe  of  a  leafe  for  life  A%A%  4ajf * 
within  this  power,  it  muft  be  intended  of  a  leafe  of  the  re-  Under  a' 
▼erfion,  and  not  of  a  leafe  in  future  becaufe  the  freehold  fcniiarj 


muft   commence    hi    pofleflion   immediately.     Then   the  £^Jlke  a  ***" 
queftion  here  is,  if  this  leafe  in  reverfion  might  be  abfolute  *  cuwenUedTof 
and  he  held  that  it  might,  for  it  is  within  the  reafon  of  the  reverfion 
fxncVi  cafe,  6  Co.  39.  a.  It  is  to  demife  in  reverfion  for  one,  •■"r- s-  ?•  Com. 
two  or  three  lives,  or  for  thirty  years,  or  for  any  other  ^j^ .gj7" 
number  of  years  determinable  upon  one,  two  or  three  lives,  earth.  429/ 
*Thefe  words  [or  for]  disjoin  the  fentences,  and  make  them  "  Mod.  150. 
feveral,  and  go  to  the  latter  part  by  way  of  enlargement  of  PowcU4**> 
the  power.     Regina  v.  Lewis.  1  Leon.  119.     Where  words 42S* 
tend  to  enlargement  they  fhall  never  be  conftrued  to  be  a 
reftraint  upon  the  former  claufe.    If  this  power  be  con- 
fidered  with  relation  to  the  intereft  intended  to  be  pafied  by 
the  power,  it  is  very  reafonabte,  for  thirty  years  hear  a  pro- 
portion to  three  lives*    Heretofore  twenty  one  yesira  were 
accounted  proportionable  to  three  lives,  but  now  thirty  years 
arc  looked  upon  as  proportionable  to  three  lives.     Then 
though  tt  may  be  thought  ridiculous  to  have  a  greater  power, 
to  make  leafes  in  reverfion,  than  in  poffeffion,  neverthelefs 
the  words  carry  this  conftrudion,  by  which  the  court  ought 
to  be  guided  \  and  though  it  feems  odd,  yet  it  is  a  part  of 
the  bargain*     And  therefore  he  was  of  opinion,  thpt  an  ab-         v 
folute  leaf*  for  thirty  year*  was  warranted  by  the  power ; 
to  which  Turton  and  Eyrt  juftice*  agreed. 

,  2.  By  Hoh  chief  juftice  thefe  copyhold  lands  are  excepted 
out  of  the  power.  His  brother  Rokoby  was  of  opinion,  that 
this  was  an  exception  implied;  but  (few  Holt  chief  juftice) 

fine*    - 
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Winter  .  fince  it  is  unreafonable,  that  thefe  lands  (hould  be  within 
the  powe^  and  they  are  both  within  the  words  of  the 
exception,  and  the  meaning  of  it,  it  is  very  reafonable  to 
confine  the  exception  to  the  drift  words;  and  fince  copy- 
hold lands  are  part  of  the  demefnes,  they  (hall  be  ex- 
cepted by  the  word  demefnes.  If  a  man  aliens  all  his 
demefnes,  except  the  fervices  of  his  freeholders  and  copy- 
holders, the  manor  remains;  which  could  not  be  if  the 
copyholds,  were  not  demefnes.  Befides,  that  it  is  un- 
reasonable, to  enable  a  tenant  for  life,  to  .deflroy  the 
copyhold,  which  he  might,  do  without  this  conftru£lion 
of  the  power,  for  the  power  being  derived  out  of  the  in- 
heritance, if  thefe  copyhold  lands  were  out  of  the  excep- 
tion, this  leafe,  though  made  by  a  bare  tenant  for  life, 
would  deftroy  them  for  ever.  And  this  power  is  limited 
to  the  wife,  which  is  more  unreafonable.  And  there  was 
no  occafion  for  a  power  to  enable  a  tenant  for  life  to 
make  fuch  leafes,  for  he  might  by  the  cuftom  have  grant- 
ed cuftomary  eflates.  Therefore  fince  the  words  are  compre- 
hend ve  enough,  and  it  is  reafonable,  he  would  conftrue  copy- 
holds to  be  within  the  exception  under  the  word  demefnes. 

Obje£tion.  If  you  conftrue  copyholds  to  be  within  the 
exception  under  the  word  demefnes,  there  will  be  no  lands 
for  the  power  to  have  operation  upon. 

Anfwer.  There  arc  other  lands  found  in  the  verdi& 
whereof  George  Povrlett  was  feifed. 

Objeftion.  Though  there  are  other  lands  found,  as  Bridge 
water  %  that  is  not  to  the  purpofe,  for  the  words  of  the  power 
are  confined  to  the  manor. 

Anfw.  The  power  does  not  extend  to  all  the  manor, 
but  to  fo  much  of  the  manor  except  the  demefnes.  And  it 
is  not  contrary  to  the  pfemiiFes,  for  though  copyholds  and 
demefnes  are  excepted,  yet  there  are  rents  and  fervices,  and 
that  is  fufficient  to  fatisfy  the  power ;  for  though  no  rent 
can  be  referved.out  of  them,  yet  fince  there  is  a  power  to 
leafe  them,  that  will  be  fufficient;  for  where  there  is  a 
power  to  demife  divers  things,  and  there  is  one  qualification 
which  does  not  extend  to  them  all,  the  power  may  be  execut- 
ed in  the  reft.  And  for  (his  Holt  cited  2  Roll.  Abr*  262. 
16  Vin.  469.  pL  15.  and  the  cafe  of  Walktr  and  Wakenum% 
which  he  put  at  large.  See  the  cafe,  1  Ventr.  294.  3  Keb. 
544.  547.  586.  595.  2  Lev.  150.  I  Freem.  413.  Go  in 
this  cafe  George  Potvlett  might  leafe  the  rents  and  fervices 
without  refervation  of  any  rent;  and  fo  all  the  words  of  the 
power  are  fatisfied.  But  if  the  demefnes  might  have  been 
demifed,  no  conftrudion  could  have  been  made,  to  feparate 
the  fervices  from  the  demefnes.  But  fince  the  demefnes 
could  not  be  demifed  it  i$  reafonable  that  he  (hould  be  able 

to 
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to  demife  the  rents  and  fervices  to  fatisfy  the  power.    Turton      Wint« 
and  Eyre  j uft ices  agreed.     And  judgment  was  given  for  the     .     *• 
plaintiff 

Evans  v/rf.  Marlett.  Anaaiona-    . 

T  F  goods  by  bill  of  lading  are  configned  to  A.  A.  is  the  *f  a  ycffei  for 
I  owner,  and  muft  bring  the  action  againft  the  matter  of  the  the  lois  of  goods 
fiiip  if  they  are  loft.  But  if  the  bill  be  fpecial,  to  be  delivered  ™uft  ** bought 
to  it  to  the  ufe  of  B.  B.  ought  to  bring  the  action.  But  if  ^  ^^ 
the  bill  be  general  to  A.  and  tie  invoice  only  (hews,  that  perty  in  them  « 
they  are  upon  the  account  of  B.  A.  ought  always  to  bring  vefced.  Sedvide 
the  action*  for  the  property  is  in  him,  and  B.  has  only  a  **""*•  a4*&*T. 
truft,  per  totam  curiam.  And  per  Holt  chief  juftice,  the  con-  Upo „^  Jd^A 
frjnec  of  a  bill  of  lading  has  fuch  a  property  as  that  he  may  confignmcuttfee 
aflign  it  over.  And  Shower  faid,  that  it  had  been  adjudged  property  refts  in 
fo  in  the  Exchequer.  the  confignee, 

^  notwithstanding 

it  appears  upon  the  invoices  that  he  is  a  truftee  only.  S.  C.  rz  Mod.  156.  3  Salk.  29a 
But  on  a  conngnmeut  to  A.  for  the  ufe  of  B.  the  property  is  in  B.  S.  C.  1 2  Mod.  156. 
3  SJL  290.    A  bill  of  lading  is  aflignable.  R.  2  T.  R.  63.  674. 

(a)  According  to  12  Mod.  556.  and  Salk.  290.     The  queftion  was  whether  the  a&ioft 
ibtddbc  brought  by  the  confignee,  it  appearing  by  the  invokes  that  he  was  a  truHec  only. 

Shermoulm  verf.  Sands.  ♦ 

S.C.  Comb.  462.  Carth.  423.     12  Mod.  143.     6  Vin.  536.  pi.  21. 
QHermoulin  libelled  in  the  admiralty,  for  that  he  and  others  Q_ Whether  the. 
equipped  a  (hip  for  a  voyage,  and  T.  the  defendant  there  f*""^.*?11 
unlawfully  took  her  from  him.     T.  pleaded  there,  that  thiSrft£7enuaro  if 
fbip  was  taken  by  Du  Earth  upon  the  high  fea,  and  that  he  it  appears  to ' 
bought  her  of  Du  Barth  at  Bergefi.   .  Shermoulin  replied  that  havejurifdi&ion. 
fte  was  taken  unlawfully.     And  fo  the  queftion  there  was,£[°£  dj^j£oIc 
whether  the  capture  by  Du  Barth  had  altered  the  property.  Uioughnotupon 
And  a  decree  was  made  for  Shermculiu.     Upon  which  T.  the  libel 
appealed  to  the  delegates,  and  pending  the  appeal  moved  Onaiibelinthc 
for  a  prohibition.     Ncrthiy  againft  this  cited  the  cafe  of  the  ^a^urc°ia 
King  and  Brccme,  Trin.     9  frill.  3.      12  Mod.  134..  Carth.  ftip^ifought  to 
3*8.      §  Mod.   340.  Comb    444.    Salk.   32.      Broome  captain  appear  that  the 
of  a  man  of  war  took  a  French  (hip  upon  the  high  fea  in  the  capt"«  was 
Wfti  Indies,  v  hich  afterwards  was  condemned  in  the  -ad-  whe^the^ 
miralty  in  England  for  prize ;  and  he  fold  her  at  Barbadoes  \  court  is  divided 
and  then  returning  to  England,  the  king  libelled  in  the  ad-  no  rule  can  be 
miralty  againft  him  for  the  (hip  and  goods;  and  Broome  m*dc*  3'  acc# 

7  r6  l-l'  •  r    r  tt»  1  i_  poft.  486.  D- 

mo?ed  for  a  prohibition,  upon  a  fuggeuion  that  the  con-£cc  Ajod 
verfion  was  upon  the  laud ;  but  it  was  denied,  bee  a  ufe  the  ij6. 
original  caufe,  which  was  the  capture,  was  upon  the  high 
fea,  and  immediately  upon  the  capture  the  captain  became 
chargeable  to  the  king ;  fo  that  though  he  broke  his  truft 
at  land,  yet  the  right,  which  is  the  caufe  of  the  action  to 
the  king  commenced  upon  the  high  fea,  and  fo  proper  for 
the  admiral's  jurifdi£tion.  In  the  fame  manner  here,  the 
queftion  being  prize  or  not  prize,  which  is  proper  for  the 
admiralty,  though  the  title  of  T.  commenced  at  land,  yet 
that  will  not  withdraw  the  fuit  from  the  admiralty.  2  Saund. 
259.  1  Sid.  367.  Darnell  fcrjeant  argued  to  the  fame  effe&; 

and 
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Sbekkouli*   and  farther  that  T.  comes  too  late  after  fentence,  x  Cro.  Car. 

Sards        ^?°  ^or  **tCT  ^enteuce  an<*  appeal  a  drohibition  (hall  not  be 

granted,  uniefs  it  appears  in  the  body  of  the  libel  that  the 

No  prohibition  matter  of  the  fuit  is  not  within  their  jurifdi&ion.    2  RolL 

'  of  jvrifflidion         Holt  chief  juftice,  It  is  not  alfedged  in  the  libel,  that  the 
appears  ppep  the  capture  was  fuper  ahum  mare ;  fo  that  nothing  appears  to 
pleading*         gjve  jurifdiAion  to  the  admirafty.    For  a  man  (hall  not  fuc 
Dood  i6x  D  *n  t'lc  ^miralty,  onty    becaufe  it  is  a  (hip.     It  appears  by 
accvpoft.  1453.  ^c  pta*  t0  ^  matter  proper  for  the  admiralty;  bat  that 
Vide  Coin.        alone  will  not  give  them  jurifdi&ion ;  for  if  tne  admiralty 
ProhiUdon.  D.  has  not  conufance  of    the  original   caufe,  but  fomething 
ji^0,         arifes  upon  it  which  is  within  their  jurifdi£lionvthat  will  not 
'    give  them  jurifdiftion  over  the  principal.     But  e  contra, 
when  the  principal  is  within  their  jurifdidion,  and  an  inci- 
dent happens  triable  at  common  law,  &c.     And  the  reafon 
of  this  is,  becaufe  the  common  law  is  the  overruling  jurif- 
didion  in  this  realm:  arid  you  ought  to  intitle  yourfelves 
well,  to  draw  a  thing  out  0/  the  jurifdi&ion  of  it.    In  the 
cafe  of  Radkj  v.  Eglesfield,  2  $aund.  259.  the  capture  was 
alledged  in  tne  libel*  to  be  fuper  a/tum  mare\  in  the  fame 
The  court  (hall  manner  in  Broome  $  cafe,  ubi  fupra.    Now  this  libel  is  no 
■<* grant  a  pro-  more  than  a  replevin,  and  the  matter  of  this  plea  might  hare 
UUricMi  after    b^,,  a  g^  juftification  in  trefpafs.     As  to  the   matter  of 
fmtc/fpiritttal  the  time  of  the  motion,  the  common  difference  is,  if  the 
cognizance  be-  caufe  bekrtlgs  to  the  courts  of  the  civil  law,  and  a  man  fure 
caufe  it  u         in  an  inferior  diocefe,  where  the  conufance  of  the  caufe  be- 
janronerr '".  *on£s  t0  the  metropolitan,  and  the  defendant  acquiefces  in  it, 
Suacourt.  »l*  and  admits  the  jurifdidion,   and  fentence  is  given,  he  (hall 
ace.  Cro.  Car.    not  refort  afterwards  to  the  fuperior  court.    But  if  it  appears 
60. 18  Vin.  51.  that  thefpiritual  court  has  no  jurifdi£Uon,  no  admittance 
&  tribal  whatfoever  (hallftop  the  prohibition.     Holt  chief  juRice  and    , 
dud,  Rokeby  were  of  opinion,  that  a  prohibition  ought   to  be 

granted ;  but  Turton  and  Eyre  ju dices  contra  5  becaufe  it    1 
was  after  fentence  and  great  expences  in  the  admiralty ;  and    | 
becaufe  now  upon  the  whole  proceedings  it  appears,  that  the 
admiralty  has  jurifdi£Uon,  the  defefl  of  the  libel  being  aided 
by  the  defendant's  plea.     Therefore  becaufe  the  court  was 
divided,  no  prohibition  could  be  granted. 

Courtney  verf.  Collet. 

6,  C.  la  Mod.  164. 
Aaioai  which  fT^refpafs  quareclaujkm  of  the  plaintiff  called  B.  /regit,  et 
requirediflerciit  J^  herbam  ibidem  crefientem  pedibus  ambulando  eontukanit  tt 
jjfecScT*"  conjunct,  etpi/catuj/uit  infeparaliptfcarut%  neemon  quart  p*fitc> 
Vide  *  WluT  viz.  e§dem  die  et  anno  the  defendant  threw  down  a  certain 
311. 1  Term,  wear,  per  quod  aqua  qb  eadem  eataraBa  dscurrenspifeariom  i$u 
*^Jd  a/01*  *c  pWntUT*W«aji  in  tantum  inuudavit,  quod  per  curjum  aqu* 
caftt  there  cited*  Bro.  Trefpafs. pi.  III.     a  Vin.  39.  pi.  13.    The  Judgment  in  trrfoaft  is « 


'^      *    Vide  K&rdr.  $0.  pott.  104a,  M<>>  ***  X 88.  and  the  cafci  there  cited. 
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illius%  et  inundationem  prafdi&am,  pi  fees  in  eaiem pi raria  tunc    Courtwet 
exijierites  ad  valentiam  eKiverunt,  £sV.     Upon   not      coli*t 

guilty  pleaded,  verdi£t  for  the  plaintiff,  and  intire  damages 
were  given.     Gou Id  king's  ferjeant  moved  in  arreft  of  judg- 
ment, that  the  plaintiff  has  joined  an  a&ion  of  trefpafs,  and 
an  adton  upon  the  cafe,  which  cannot  be  joined,  2  Roil. 
Rtp.  139,  140,  Dawtty  verf.  Dee,  for  the  former  part  of 
the  declaration  is  a  plain  trefpafs,  but  the  latter  is  only  cafe.  Cafe  Ue»for 
For  if  7t.  breaks  the  fences  of  B.  per  quod  the  cattle  of  C.  ^^°J^il4 
efcape  into  B.'s  land ;  cafe  lies  for  C.  againft  A.  if  the  cattle  Fcrfon, per  quod 
of  C.  arediftrained  for  efcaping  and  damage  feaf ant  in  B.'s  my  oattlccfcape 
fend.     And  in  this  cafe  the  plaintiff  does  not  fay,  that  the int0  his  lan^ 
defendant  broke  his  wears,  but  they  might  be  fome  other  ^^J  dU" 
perfon's :  and  in  fa&  they  were  the  defendant's  own  wears,  \ 

and  therefore  trefpafs  does  not  lie  for  it,  but  cafe,  for  the 
confequential  damage  to  the  plaintiff.     And  therefore  the 
cafe  differs  from  the  cafe  of  (a)  Drake  v.  Cooper,  Carth* 
113.  where   in   trefpafs  for  breaking  the  plaintiff's  clofe, 
containing  one  hundred  acres,  upon  which  a  fair  ufed  to  be 
held  every  Michaelmas  day,  and  for  throwing  down  booths 
and  ftalls  ibidem  erefta,  per  quod  the  plaintiff  loft  the  benefit 
of  his  pickage ;  after  verdict  for  the  plaintiff,  upon  motion 
in  zrreti  of  judgment,  the  court  were  of  opinion,  that  this 
was  an  intire  trefpafs,  becaufe  the  booths  appeared  to  be 
erefted  upon  the  plaintiff's  land  and  therefore  intended  to 
be  his.     But  in  the  prefent  cafe  the  wears  do  not  appear  to 
be  upon  the  plaintiff's  land,  and  therefore  different.     And 
Hill  25.  (5"  26  Car.  2.  B.  R.  rot.  700.  between  Robin/on 
and  Bailey ,  3   Keb.  331.     Robinfon  brought   an  action  for 
battery  or  his  fervant,  per  quod  fervitium  ami/it,  and  for 
taking  of  nine  pound  of  butter;  and  upon  not  guilty  plead- 
ed, and  verdi&  for  the  plaintiff,  it  was  held  by  the  court, 
that  the  one  was  cafe,  and  the  other  trefpafs,  and  therefore 
they  could  not  be  joined.     But  it  was  argued  by  Mr.  Car- 
then  for  the  plaintiff,  that  if  it  (hould  be  admitted  that  this 
was  but  cafe,  yet  it  being  laid  for  a  malfeafance,  it  might 
be  laid  with  vi  et  armis,  and  therefore  may  be  joined  with  a 
plain  trefpafs.     But,  2.   (by  him)  this  latter  part  of  the 
declaration  is  but  bare  trefpafs :  and  for  this  he  cited  Reg. 
97.  0.     12  Hen.  4.  3.  a.      F.  N.  B.  89  M.  where  it  is 
faid,  if  a  man  fills  a  ditch  with  dung,  6*f.  by  which  the 
water  ufed  to  have  its  courfe,  per  quod  another  man's  land 
is  furrounded,  he  (hall  have  trefpafs  vi  et  armis.     And  Reg. 
95.  a,  b.    F.  N.    B.   87.    L.   the  very  precedent  from 
which  this  declaration  was  drawn.     And  as  to  the  former 
point,  after  two  arguments  at  bar,  the  cour$  was  of  opi- 
nion, that  trefpafs,   and  trefpafs  upon  the  cafe,  were  two 
diftinft  things  of  different  natures  \  and  although  if  vi  et 
arms  is  pat  in  trefpafs  upon  the  cafe  for  malfeafance,  this 
will  not  vitiate  *  yet  the  judgments  in  trefpafs  and  cafe  are 
(*)  The  ftaicment  *f  this  cafe  in  Csrthew  dificn  from  that  here  give*. 

Vol.  I.  T  difierent. 
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Coortnit    different.    For  in  trefpafs  always  the  judgment  is  quod  ca- 

c   v'         piatur\  but  in  trefpafs  upon  the  cafe,  though  vi  et  armis  be 

inferted,  yet  the  judgment  is,  quod  Jit  in  mifcricordia  \  and 

a&ions  can  never  be  joined*  which  have  different  judgments. 

But  as   to  the  fecond  point,    it  feemed  to  the  court  that 

this  was  a  plain  trefpafs ;  for  the  caufing  a  fuperfluity  of 

water   to   drown   or   overflow   the  land  or  fifhery  of  the 

plaintiff,  is  a  plain  trefpafs,  and  the  per  quod  the  iifli  ef- 

caped    is  but  an   aggravation  of  damages.     And  therefore 

the  whole  court    was   of  opinion  for  the  plaintiff.      Sed 

An  adion  for    adjournatur.     Note,  that  Holt  chief  juftice  faid  in  this  cafe, 

beating afcrvant  that  if  A.  brings  an  adion  againft  B.  for  battery  of  Ah 

per  quod,  &c.  fcryant,  per  quod  fervitium  amifiu  it  is  a  plain  adion  of 

isanadionof  f     f     r        n  j  j  r 

trefpaf*.  Scmb.  trefpafs. 

ace.  Bl.  854,  855.    Sty.  44.   Semb.  cone.'   Al.  9.  poft.  8ji.  Salk.  to6.    Morrii  v.  Fhsroy 

B.R.  M.  xi  G.  a.    a  Term  Rep.  .167. 

Green  verf.  Watts.    ' 

Thedifcojiti-  D  E  R  Holt  chief  juftice,  if  the  defendant  pleads  an 
nuance  of  an  <*  a&ion  depending  in  another  court  for  the  fame  caufe 
a&ion  doet  not  jn  abatement,  and  nultiel  record  is  pleaded;  if  there  was 
cTd  of  it.re"  fwch  record  at  the  time  of  the  pleading  of  the  plea,  though 
Thereverial  of  the  a&ion  was  afterwards  difcontinued,  yet  the  plea  is  good, 
ajudgmentdoes  becaufe  it  was  true  at  the  time  of  the  pleading.  But  if  a 
^"dofrfi""  Inan  P*ca(*8  a  recovery  by  judgment  in  bar  of  an  a&ion,  and 
fooVmentf       x^e  **"*  judgment  is  reverfed  after  the  pleading  of  the  plea, 

now  the  plea  is  ill,  becaufe  now  it  is  no  fuch  record  ak 

initio. 


Mich. 
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Sir  George  Treby  Cbiefjuflice. 

Sir  Edward  Ncvill  s 

Sir  John  Powell 

Sir  John  Blencowe   removed  ><*  a- 

this  term  out  of  the    Ex-    JUJ lces% 

chequer  in  the  room  of  Sir 

John  Powell  deceafed. 


Arnold  verf.  Jefferfon. 

S.  C.  Salk.  654. 


CfROVER  Ae  fcripto  fuo  obligatorio.     The  plaintiff  de-  Trover  lies  upon 
**  clares,  that  he  and  J.  S.  were  bound  by  this  obligation  a  facial  proper, 
jointly  and  fcverally  to  R.  F.  that  the  plaintiff  was  poffefled  ^j^'*"* 
of  this,  and  rhat  he  loft  it,  and  that  the  defendant  fdund  and  \  yCnt.  5a. 
converted  it ',  &c.  Not  guilty  pleaded.  Verdid  for  the  plain- 1  Sid.  438.  Cro. 
tiff.  And  now  it  was  objeded,  that  though  the  obligee  might  *!»•  8l9-  5  Co- 
bring  trover  for  this  bond  ut  d*  fcripto  fuo  obligator***,  yet  it  could  ?^bf)3a^111' 
not  be/criptuw  obligatorium  to  a  ftranger ;  therefore  the  plain* ,  i^oll  Ahr.  4. 
tiff  could  not  bring  trover  in  this  manner.     For  though  it  be  I.  5*. 1  Vin. 
fuppofed    that   the    bond  was    given  to  the  plaintiff,  yet  1^- 
nothing  paffed  to  him  but  the  material  part,  viz.  paper,  ^.^Jj^ 
but  the  lien  and  right  of  a&ion  continued  undifpofed  in  the  t^in  trover  for 
obligee.     But  it  was  admitted,  that  the  plaintiff  might  have  it.  Vide  1  Vin. 
had  trefpafs,  becaufe  that  might  be  maintained  upon  the  *39*  Pj-  ?• an* 
bare  pbfleffion.    But  trover  will  not  lie  without  property  JS^JiiL 
therefore  the  plaintiff  has  miftaken  his  adion,'    At  lead,  if  t*y.  vide  Qn. 
it  (hould  be  admitted,  that  trover  would  lie,  yet  the  plaintiff  J*c  4j7» 
has  not  brought  his  aftion  well,  becaufe  this  could  not  be 
T  a  JertfUtm 
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Arnold  fcriptum  fuum  otligatorium,  Gnce  it  appears  of  his  own  (hew- 
TE?r£*foN.  ing,  that  it  was  the  bond  of  R.  F.  But  to  this  it  was 
anfwered  and  refolved  by  the  court,  1.  That  trover  and 
converfion  will  lie  upon  a  fpecial  property!  as  in  cafe  of  a 
carrier.  2.  That  any  ft  ranger  may  maintain  trover  for  a 
bond  upon  a  fpecial  property,  by  bailment,  as  well  as 
the  obligee  himfelf.  3.  That  a  ftranger  may  not  only  bring 
trover  y  but  alfo  ut  de  fcriptofuo  obligatorio,  as  well  as  the  obli- 
gee himfelf,  becaufe  the  fcriptum  obligatorium  is  not  inferted, 
to  declare  that  the  defendant  has  converted  the  duty  or  cbofe 
in  aftion  which  belonged  to  the  plaintiff,  but  to  (hew  what 
fort  of  deed  it  is,  which  is  converted ;  for  per  Trehy  chief 
j uft ice  it  is  admitted,  that  the  obligee  might  bring  trover 
pro  tcriptofuo  obligatorio9  but  in  that  cafe  the  trover  is  not  of 
the  right  of  a&ion,  which  is  a  thing  invifible,  but  it  is  of 
the  material  part  of  the  deed  £  and  therefore  thefe  words 
are  ufed,  to  intimate  what  fort  of  deed  is  converted. 
4.  After  verdift,  that  the  court  would  intend,  that  the 
bond  was  given  to  the  plaintiff.  And  in  truth  the  fa& 
was  fo,  for  the  plaintiff  was  forced  to  pay  the*  money, 
whereupon  the  bond  was  given  to  him. 

Sbalmer  verf.  Pulteney. 

Adjoining  build 

mjrt  (hall  be  in-  Pleadings  Lutw.  1586.  poft.  vol.  3. 181. 

«nne^iih.lie  m  HP  H  E  P,aimiff  b^ught  quod  permit  tat  againft  the  de- 
Thr  time  *f  li-  JL  fendant,  to  permit  him  profternere  quaedam  aedificia 
nutation  on  a  railed  within  fifty  years  upon  the  freehold  of  the  defen- 
t^uod  pcrmittat  fani>s  hufband,  and  now  fince  the  death  of  her  hufband  her 
vide'^HL  8.  frccn°ld> t0  tne  Hufance  of  the  plaintiff.  And  the  plaintiff 
r  i.  i  %.  (hews,  that  Sir  William  Pulteney  was  feifed  in  fee  of  three 

a  quod  per-  mefluages  in  St.  Martin's  in  the  fields  in  Middle/ex,  to  which 
miuat  lies  a-  a  yQ]^  pjecc  Qc  ground  was  contiguoufly  adjoining:  and 
fruinilihr  owner „,    .    c-      />/•#/•  n   /-  -  j  -.l  r  A-         *       ^ 

of  thr  land,  hit  tnat  *"r  William  Pulteney  granted  thefe  meffuages  to  the 

hf ir  or  feoffee    plaintiff;  and  that  he  and    all  thofe  whofe  eftate  be  hath 

in  refpea  of  a  m  the  faid  three  mefluages  time  whereof,  He .  have  had  and 

bvfaIfltaleVC<i   ^ave  u^  t0  nave  c'even  w>T»dows  towards  the  faid  piece  of 

^C.  Lutw?    grounds    that  I  June  4  Jac.  2.  Gervafe  Hulker  leffce  for 

1588.  years   of  the  defendant's    hufband    raifed   certain  edifices 

a  quod  permit.  Upon  the  faid   void    piece    of  ground,  which  flopped  the 

iyl!£»*2!erC  Hgnt8  °*  ^c  plaintiff  §  that  this  piece  of  ground  came  to 

j:^i*good.s.   the  defendant  after  the  death  of  her  hufband;  and  that  the 

"c  Lutw.  1588.  defendant  would   not  permit  the  plaintiff  to  throw  down 

thefe  buildings,   though  (he    was  often   times  requefted. 

Jhe  defendant  pleaded  in  abatement,  that  there  is  no  fuch 

writ  of  quod  pertnittat  in  the  Regiftert  as  this  which  the 

plaintiff  hath  brought.    The  plaintiff  demurred.    And  tbe 

firft  exception    was,   that  no   parifli  nor  Hey  conns  is  al- 

ledged,  in    which    thefe  edifices  fuppofed  to  be  built  lie. 

Sec  9  Co.  58.  a.   But  to  this  the  court  anfwered,  that  ther 

(hall  be  intended  to  lie  in  the  fame  parifli  where  the  three 

mefluages 
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mcfluages  lie,  becaufe  they  are  faid  to  be  contiguoufly  adjoin-     Shaimm. 
ing.    The  fecond  exception  was,  that  the  writs  in  F.  N.  B.  ?• 

124.  H.  are,/*/?  (a)primam  transf relatione™,  faV.  but  this  ^^^i*"1  [i % 
is,  infra  quinquaginta  anttoi.     But  to   this  the  court   an-^c  ^  3*2dw 
fwered,  that  it  is  well  enough,  for  now  the  time  of  )imi-i,c.39i 
tadon  is  altered.      Third  exception  per  If  right  was,  that 
the  Regijler  allows  a  writ  of  quod  permittat  a  gain  ft  the  perfon 
who  levied  the  nufance,  his  heir  or  feoffee;  but  in  this 
cafe  the  defendant  does  not  claim  under  him  who  levied 
the  nufance.     But  to  this  Levinz  ferjeant  anfwered,  that  if 
A,  levies  a  nufance  upon  my  land,  if  I  continue  it,  quod  per- 
nittat  lies  againft  me,  for  the  prejudice  to  the  plaintiff  is  the 
fame.  And  to  this  the  court  agreed.  F.  N.  B.  124.  E.  Fourth 
exception  was,  that  the  word  quadam  was  a  word  too  general. 
Bat  to  this  the  court  anfwered,  that  it  has  been  allowed  be- 
fore, and  therefore  it  is  well  enough.     Hearnts  Pleader  579. 
587.     Warren   v.    Saitithill\    in  the  record,  quaedam  fojfa, 
faV.    Fifth  exception  was,  that  quod  permittat  will  not  lie 
profternere  aedificium  ;  but  per  Wright  the  plaintiff  ought  to 
ftcw,  what  kind  of  edifice  it  is ;  for  praecipe  quod  reddat 
will  not  lie  de  quodam  aedificio,  nor  (£)  eje&ment.  Then  here^  VldeBun- 
there  ought  to  be  as  great  certainty  as  tn  z  praecipe,  becaufe   *9'  2  1%% 
the  fherifF  in  this  a&ion  mud  proftrate  the  nufance,  and 
totally   take  away  the  defendant's  property.      Treby  chief 
juflice  faid,  that  he   wifhed,  that  to  allow  this  might  not 
be  of  ill  confequence j  for  if  it  (hould  be  allowed,  affixes 
or  quid  permittat  for  time  to  come  would  not  be  brought 
for  any  thing  certainly   fpecified   by   its  proper  name,  by 
which   the    fherifF  would    be  inverted  with  an   unlimited     , 
power  in  fuch  executions.     1 .  He  faid,  that  there  were  re- 
folutions  almoft  in  point  againft  this,  for  it  has  been  ad- 
judged, that  nufance  will  not  lie  de  mole,  which  (by  him) 
feemed  to  be  much  lefs  equivocal  than  the  word  aedificium. 
Sec  Noy  68.  (c)    But  notwithftanding  that,  he  and  the  whole  (*)  Se<5  vide 
court  were  of  opinion,  that  in  this  cafe  the  writ  was  good. s*  C"  Moor- 
t.  Becaufe  it  might  be,  that  there  is  a  building  or  edifice,  ££  Cl°'  lMa- 
which  hath  not  any  certain  appellation,  and  they  would  in* 
tend  that  it  was  fo  in  this  cafe.      2.  Nufance  defaBrica. 
OldN.  B.  no.  A  N.  B.  184.  B.  and  confequently  it  will 
lie  de  aedificio,  for  the  one  is  equally  uncertain  as  the  other. 
3.  Iu  quod  permittat  the  view  is  grantable,    and  it  is  not 
like  ejeflment  or  a  praecipe,  where  the  thing  itfclf  is  de- 
manded, and  ought  to  be  recovered.    Therefore  the  court  In  a  qiJOI, 
awarded  rejpondes  oufter.    But  note  the  court  did  not  rely  mirtat  for 
upon  the  reafon  of  the  view,  for  that  might  fatisfy  the  jury,  flopping  lighu. 
but  was  no  direction  to  the  fherifF.     And  Poivell  juftice  fo™»«*  «">«*" 
kid,  that  thete  could  not  be  any  Anglice  in  a  writ  of  right ;  ara'S^hu 
and  that  in  thi$  a&ion  fo  much  of  the  building  as  flops  fcal)  be  aluud. 
the  lights  ought  to  be  abated,  and  no  more.  *>•  a«.  w. 

Blacken**222 
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demnifyaftieriff  BUckett  VCrf.  Cfiflbp. 

in  doing  what  he  ...  .tt_ 

ought  to  do,  is  Pleadings  Lutw.  686.  poft.  vol.  3.  X4J- 

good,  vide  TPV  E  B  T  upon  bond.  Upon  oyer  it  appears,  that  the 
xl^indcr^7,  1  J  condition  was,  that  if  the  defendant  ~CriJJop  {hould 
i»Moftf8j6.  appear  at  the  next  county  court,  &c.  and  profecute  his 
3Vin.45»-  a£tion  with  effett  againft  J.  S.  for  wrongfully  taking  and 
Acontradtoin-  detaining  0f  his  gelding,  and  fliould  make  return  thereof  if 
doi™gwhatmhenreturn  ^ou,d  bc  adjudged,  arid  fave  harmlcfs  the  plaintiff 
ought  not  to  do,  Blackeit  (heriff  of,  trV.  by  the  delivery  of  the  faid  gelding, 
bad.  that  then,  &c.     And  upon  this  the  defendant  demurred. 

^iT  ^h^d1^7  ^nd lt  was  ar8ucc*>  l^at  tn's  bond  was  vo'd  by  the  common 

'  from  the  plain-  Iaw-  For  tl?e  fteriff  had  not  power  before  the  ftatute  of 
tiffin  replevin  Weftm.  2.  13  Ed.  1.  c.  2.  /  3.  to  take  pledges,  fo  that  fuch 
toprofecute,&c  bond  taken  before  the  ftatute  of  Weftm.  2. 13  Ed.  1.  r.  2.  /".  3. 
Sk«ndin2ift-'iad  bccn  ™itl,out  doubt  v0'd ;  and  thc*cfore  it  (hall  be  void 
Bir>™e  (heriff  nowt  f°r  lnc  {heriff  has  no  authority  by  the  ftatute  for  this 
againft  the  re-  practice.  See  D  alt  on  434.  But  per  Holt  j  aft  ice,  there  are 
plevin,  S.  C.      lwo  fort8  0f  pledges,  plegii  deprofequeado,  and  plegii  de  returno 

'  ac^Dalt  414'  habendo.  The  pledges  of  profecuting  were  at  common  law,  but 
Gift.  Replev.  thofe  de  returno  habendo  were  appointed  by  Weftm.  2.  13  Ed. 
67.  and  vide      1.  e  2.  f.  3.  (a)  by  which  ftatute  an  a£lion  lies  again  ft  the 

ThU'(h3V4°  fo^i^ti  he  om!t8 10  take  Plcdgcs» or  if  he  takcs  thofe  that  arc 
be  fiiedTf  he*7  inefficient ;  for  the  party  may  have  *  fcire  facias  againft  the 
omits  t?king  pledges,  where  the  fuit  is  in  any  court  of  record.  And 
pledges  de  re-  though  in  the  county  court,  He.  fcire  facias  will  not  lie  a* 
torno  habendo       jnft  the  p]cdgC8    becaufe  thefc  are  not  courts  of  record, 

m  replevin.  R.  ©     .  £.&-'.  1^1  jj  . 

Cro.  Car.  \%%%  and  every  fare  faews  ought  to  be  grounded  upon  a  record ; 
D.  16  Vin.  399.  yet  there  the  party  may  have  a  precept  in  nature  of  a  fcire 
vide  13  Ed.  i.e.  facias  againft  the  pledges.  And  this  is  the  reafon,  why  the 
?;«3:°r.takc*in  iheriff  cannot  take  gage  inftead   of  pledges,  for  the  party 

fume  lent  ones.  .  ,  •    n     %  r  *    *t      1  •    *T    1  ' 

R.  16VK1.399.  has  no  remedy  againit  the  gage,  as  he  hath  againft  the 
p.  ace  Dak.  pledges.  And  (by  him  and  Treby  chief  juftice)  fuch  a  bond 
k4\ Gil  a-  w^*  anfwcr  ^e  intent  of  the  ftatute  that  requires  pledges, 
a  Tnft^34o.  ^or  ^c  oMigdtt  are  fureties.  And  plegii  in  the  old  books 
On  a  replevin  in  fignifies  fureties.  And  this  pra&ice  of  taking  bond  in- 
a  court  of  record  fte  ad  of  pledges  is  ancient  ufage.  But  (by  them)  the 
•f^f^"licsqdeftion  will  not  be  in  this  cafe,  wVctber  the  fheriff  can 
Podges K.  take  a  bond  inftead  of  pledges;  as  it  would  have  been,  if 
3  Mod.  56.  the  party  had  brought  an  a£tion  againft  the  {heriff,  for  not 
D.  ace.  Gilb.    having  taken  pledges,  and  the  {heriff  had  pleaded  that  he 

tn?ccXrtnot7of^afl  ta^cn  l^ls  ^0nd »  ^ut  *c  qucfa°n  now  I8>  whether 
reeorda precept  tn*s  bond  (hall  be  void.  And  by  the  whole  court  the  bond 
to  the  nature  of  is  not  void.  At*  common  law  it  had  been  void,  becaufe  it 
a  fcire  facias.  na(j  been  to  fave  the  (heriff  harmlefs  in  making  replevin  by 
Repiev?i°7!b"  P,J"nt»  wh*ch  he  could  not  have  done  before  the  ftatute  of 
Theiheriffisnot  M**rleb,  52.  /f.  2.  r.  21.  and  alfo  that  the  defendant  (hould 
warranted  in  make  return  of  the  cattle*  to  do  which  the  (heriff  could  not 
taking  money  navc  takCn  pledges ;  and  therefore  he  'would  have  done 
infteadofpledge*  r      6      » 

to  fecure  a  return.^  R.  W.  Jones.  378.  vide  Cro.  Car.  3*1.  Dalt.  434.  Qilb.  Replev.  68. 

what 
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what  he  ought  not  to  have  done.  Bat  now  it  is  the  duty  of  Blackk  r 
the  fteriff,  to  take  pledges  to  make  return,  and  alfo  to  rcple-  c  ^ 
▼y  by  plaint  5  therefore  the  bond  is  lawful.  For  by  Powell 
juftjee*  where  the  fheriff  takes  a  bond  or  promife,  to  keep  him 
harmlcfs  in  the  doing  of  a  lawful  a£k,  the  bond  or  promife  is 
good*,  but  if  it  be  in  the  doing  of  that  which  he  ought  not 
to  do,  the  bond  of  promife  is  void  and  againft  law. 

Studholmc  verf.  Mandell.  ?£??£<*. 

S.  C.  Lutw.  693.    Nclfon'*  Lutw.  113.  *943» 

« 
Pleadings.    Lutw.  688.  pod.  Vol.  3.  p.  186. 

AN  sftion  of  covenant  was  brought  by  the  plaintiff  upon  On  a  covenant 
covenants  in  an  indenture,  by  which  the  plaintiff  de-td  do  Mer  a 
mifed  a  miil  to  the  defendant,  and  in  which  the  defendant^r^r^r 
covenanted,  to  leave  the  mill  ftones  in  as  good  condition  as^J*?^  ' 
he  found  them,  or  to  pay  to  the  plaintiff  fo  much  as  they  third ptrfo^  it 
ftould  be  danfnified  ;  the  damage  to  be  cflimated  by  A.  andisincu"lbcnt£n 
B.  who  viewed  them  when  the  defendant  entrcd  upon  ther^oAcaa 
premtfc*      The  plaintiff  afiigna  for  breach,  that  the  de-  if  he  choofe* 
fendaftt  had  left  the  mill  ftones  damnified,,  and   had  not  the  latter  to 
made  fatisfacTion  to  the  plaintiff;    The  defendant  pleads,  procure  the  ■ 
that  A.  and  B.  had  not  eftimated  the  damage.    The  plain- ^^T^.. 
tiff  demurs.     And  fcrjeant  Wright  for  the  defendant  argued,  Crm  EKz.  716. 
that  this  was  a  condition  disjunctive,  and  therefore  the 8 14.    Moor, 
leaving  of  the  mill  ftones  damnified  will  not 'be  a  breach,64** 
becaufe  at  the  time  of  the  covenant  he  had  election,  to 
perform  the  one  or  the  other  part ;  therefore  (according  to  * 
Laughter's  cafe  5  Co.  ar.  b.  Cro.  Eli%.  398.   Moor*   357) 
without  eftimation  by  A.  and  B.  of  the  damage  of  the  mill 
ftones,  the   defendant  is  excufed  from  the  performance ; 
becaufe  it  is  impoffible  for  him  to  make  the  adjudication,  or 
to  compel  A.  and  B.  to  do  it j  and  till  that  be  done,  the 
defendant  cannot  be  liable *  no  more  than  if  A.  enters  into 
bond,  to  perform  the  award  of  B.  and  C.  and  B.  and  C 
will  not  make  any  award*    Serjeant  Gould  contra.    Thefe 
covenants-  are    part  of  the   condition  of  the  bond.     And 
fince  the  latter  part  of  this  disjunctive  covenant  is  for  the 
fafety  of  she  defendant,  it  belongs  to  him  to  procure  this 
eftimation,  orotherwife  he  (hall  be  liable.    lithe  eftima* 


tion  ought  to  be  made  by  fuch  perfons  as  the  obligee  °nadJ,'unaivc 
fhottld  appoint,  and  the, obligee  had  refufed  to  appoint, SSS*!^ 
this   would    have   excufed    the   defendant;     becaufe  thethepcriorman  e* 


performance  of  the  covenant  is  rendered  impoffible  by  ol  one  team  h, 
the  a&  of  the  obligee.  But  in  this  cafe  the  fad  j8  £e  obligor  foall 
contrary*  And  of  this  opinion  was  the  whole  court,.^^^ 
and  they  faid,  that  the  rule  and  reafon  of  Laughter's  other.  K.ac*\ 
cafe  ought  not  to  be  taken  fo  largely  as  Coke,  has  re-^ro^z- 3^. 
ported  it,  but  according  to  the  nature  of  the  cafe.  fynai3;* 
TivJy chief  juftice  put  this  cafe;  (a)  A.  in  confideration  >f  a  s.  c.  sa:i(. 
109/.     bound  himfelfin  a  bond,  with  condition,  eit-ur  to^-P1-  *• 

make 
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SruDHoine  make  a  leafe  for  the  life  of  the  obligee  before  futh  a  day,  or 
MajTdell  to  ^a^  *"m  lo°f'  The  obligee  died  before  the  day  $  yet 
in  the  time  when  St*  John  was  chief  juilice  of  the  Common 
P<c*s  it  was  adjudged  that  the  obligor  (hould  pay  the  100/. 
and  6V.  John  then  declared,  that  he  knew  well  fome  of  the 
judges  who  gave  the  refolution  in  Laughter* z  cafe,  and  that 
they  denied  that  they  laid  down  fucb  a  rule  as  Coke  has  re- 
ported \  yet  the  whole  court  held,  that  the  principal  cafe  of 
Laughter  was  good  law.  Judgment  for  the  plaintiff.  Note, 
this  lad  cafe  put  by  Treby  feems  to  be  undiftingutihahle  in 
reafon  from  Laughter's  cafe. 


A  leafe  for  a 


Stanfill  verf  Hickes. 


^r!andfofrom  T  ^  trcfpa^s  tnc  ca^c  was  tnUS  »  '•  ma<*c  a  •**&  f°r  a  7car> 
> rir  to  y*ar,  \  and  fo  */r  aw/w  in  annum  quamdiu  ambabus partibus placve- 
quamditt.  &c.  r/V.  The  leflee  having  occupied  the  land  for  two  years  and 
i«  a  Wnf  for  more,  is  diftrained  for  rent  due  for  the  laft  year  of  the  two 
Iw^di ™  years.  And  the  queftion  was,  whether  the  diftrefs  was 
v  jh.  Vide  suite  Jawful.  And  Girdler  ferjeant  argued,  that  it  was  all  one 
170.  intire  intereft  acifing  from  the  fame  root ;  and  that  as  the 

**m^ 7o'  kafe  3t  Wl11    'S  derived   fr0m    tllC  fame  P*1**  *°  **  **  bttt  Z 

rent  due undcra  continuation  of  the  intereft  firft  granted,  and  then  the 
Irafe  after  the  diftrefs  is  lawful.  But  againft  this  Gould  ferjeant  argued, 
dettrmiqationpf  thnt  this  was  but  a  leafe  for  two  years,  and  afterwards  a 

thou'h^he  ,cafe  at  wilL  Thcn  fincc  tnc  intcrcfts  arc  Afferent,  the 
t^nt continue*  fecond  eftVe  cannot  be  anfwerable  for  the  debts  of  the 
m  poffefTion.  former  eftate,  which  was  before  determined.  Of  which 
,  Srvi  vide  *  Ann.  opinion  was  the  whole  court,  and  for  this  reafon  it  was  ad- 
H  Bl  j6' ?      JudSed> tnat  tnc  d'flrefs  wa8  unlawful. 

Bella  fis  verf.  Hcfter. 

theTvrit  w'j*  s- C'  Lutw-  W1-     Pleading*  *-utw.  1589.  poft.  vol.  3.  33*. 

a^ate  in  pwt.       jf  S  S  U M  P  S  IT  for  40/.     The  plaintiff  declares  upon 

jpp, r^nai one's ^5l  abillof  exchauge  for  20/.  payable  ten  days  after  fight, 

[h'rcTiullbe    anc*  *^at  tnc  bill  was  ^cen  by  tnc  defendant  and  accepted  the 

mZx~>9*   frT?ra<ftion  of  a  fifth   of  yW<^ ;  and   then  he  (hews  another  ajfumpftt   for 

Xi**>nc    <*«l7-  vide  Dyer  the  other  20/.  £3V.    The  defendant  craves  (a)  *v*r  of  the  ori- 

y^/  rjj8*  168  CS  ^ina'*  an(*  uP^n  *at  Pra7s»  tnat  tne  w"t  ma7  a^atc  W0** 
V.  b. poft. 480? ' primam  promijfionem,  becaufe  the  original  bears  tefte  the 
100}.  Unlefs  to  fifteenth  of  May,  and  the  bill  was  not  payable  until  ten 
prevent  an  in-  <jayS  after  fight ;  et  quoad  alteram  promiJ/!onem%  he  pleads  in 
y^BurrT'i  bar  without  defence.  The  plaintifT  demurs.  It  was  argued 
™Wilf.r*74.  4  by  the  defendant's  counfel,  that  if  the  bill  be  payable  ten 
Cowp.  699.  ao  days  after  fight,  the  day  of  fight  (hall  be  taken  exdufive,  as 
Vin.  ^69.  weu  by  reafon  of  the  word  pq/t,  as  becaufe  it  is  abeavs  fo 
to  bTcnJnTOtrd  underftood  among  merchants.  But  the  court  was  of  opi- 
from  an  a&  done,  the  day  ia  which  the  a  A  is  done  muflrbe  included.  R.  ace.  5  Co.  z.  a.  Hob. 
130.  poft.  48$.  PoTigl.  446.  D.acc.  Co.  Utt.  46.  K  Cro.  Jac.  158.  &  vide  ao  Vin.  a66* 
hit  fee  ajfo  ante  85.  Where  from  tbt  day  itfiJf,  excluded,  R.  ac<\  Cowp.  189.  D.  ace.  5  Co. 
I.  b.  Cro.  Jac.  158.  Co.  hit. ^6.  b.  poft.  480.  &  vide  10  Vin.  a66.  hot  fee  ajfo  %  Wilf.  165. 
Cowp.  7x4.  Powell  011  powers  435  to  541.  On  a  bill  of  exchange  payable  a  certain  number  of 
day*  after  fight,  the  day  of  the  fight  lh*U  be  included.  Scd  vide  Baylcy  37  ante  85.  On  a  plea 
in  abatement  of  the  writ  no  exception  can  be  taV?n  to  the  count  before  the  writ  was  adjudged 
f  *od.  Vide  Carth.  171.  T7»-  The  want  of  a  defence  in  a  plea  can  only  be  objc&cd  to  upon  a 
fpeci'd  d-rnurrer.     S.  C.  7  Vin.  498.  pi.  II. 

(?}  Vide  Ford  v.  Burnham  Barnes  4toed.  340.Dougl.  *!,*•  ; 
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fiion,  i.  That  in  real  aftions  the  writ  may  abate)  in  part,     B«i*a«s 
bat  in  perianal  aftions  a  writ  cannot  abate  in  part.    There-     H  Vm 
fore  admitting  that  the  day  is  excluded  here,  the  writ  muft        rsT**- 
abate  for  the  whole,  or  not  all.     2.  That  there  is  no  frao 
tion  of  a  day  in  this  cafe,  but, that  it  (hall  be  intirely  in* 
eluded  or  excluded  in  this  cafe;   for  the  law  will  never 
account  by  minutes  or  hours,  to  make  priorities  in  a  fingle 
day,  unlefs   it  be   to  prevent  a  great  mifchief  or  incon- 
venience 5  as  if  a  bond  be  made  the  firft  day  of  ,¥anuary9 
and  this  bond  is  releafed  the  fame  day,  the  bond  may  be 
averred  to  be  made  before  the  releafe.     So  if  a  feme  file 
bind  herfeif  in  a  bond,   and  the  fame  day  marries;   one 
may  aver,  that  (he  married  after  the  bond  delivered.    In 
affife  it  appears  that  the  difleifin  was  done  the  fame  day 
on  which  the  writ  was  tejie>  yet  this  (hall  not  abate  the 
writ,  becaufe  the  aflife  might  be  purchafed  after  the  difiei* 
fin.   ,  3.  That   if  there  is  a  cuftom   among   merchants, 
that  the  day  of  the  fight  (hall  be  excluded,   it  ought  to 
have  been  pleaded  fpecially;  for  it  is  a  fpecial  cuftom,  of 
which  the  court  cannot  take  knowledge  without  pleading. 
And  Powell  juftice  faid,  that  the  court  would  take  notice  jj,e  ]xw  wgj 
of  the  lex  mercatoria>  as  that  there  is  no  furvivorfliip,  or  of  take  notice  of 
a  general  cuftom,  as  gavelkind;  but  that  fuch  fpecial  cuf-dw  cuftom  of 
torn  as  this  here  ought  to  be  pleaded.     As  is  an  a^on™^^    R# 
upon  a  bill  of  exchange,  unlefs  the  plaintiff  declares  upon  e     *' 

a  cuftom  to  fupport  the  affum^ftt  according  to  the  common°ft*m^f?iL 
form,  the  aftion  (a)  will  not  be  maintainable.    4.  Pdwll^tibmtf 
and  Ntvill  juftices  were  of  opinion,  that  the  day  in  this  gavelkind, 
cafe  ought  to  be  included,  fo  that  the  day  on  which  the  though  not  fct 
bill  was  (hewn  (hall  be  reckoned  one  of  the  ten.     For  ac-™*^J£ 
cording  to  Clayton's  cafe,  5  Co.   j.  a.  and  all  the  books,  r  31.  Com.  76.* 
when  the  computation  is  to  be  made  from  an  act  done,  the  Co.  JLitt.  175. 
day  in  which  the  aft  was  done  muft  be  included ;  becaufe  £; Sed  vide  Co- 
fince  there  is  no  fraftion  in  a  day,  that  aft  relate*  to  the  *'£  *J*  J' 
firft  moment  of  the  day  in  which  it  was  done,  and  was 
as  if  it  were  then  done.    'But  when  the  computation  is  to 
be  from  the  day  itfelf,  and  not  from  the  aft  done,  there  the 
day  in  which  the  aft  was  done  muft  be  excluded  by  the 
exprefs  words  of  the  parties.     As  if  a  leafe  be  made  to 
commence  a  die  dot  us,  the  day  is  excluded';  but  if  it  be  a 
nnfeBioney  which  is  an  aft  done,  the  day  of  rhe  making 
Ihal]  be  included.     But  Treby  chief  juftice  contra  held,  that 
if  a  bill  be  payable  ten  days  after  fight,  the  day  of  the 
fight  cannot  be  accounted  one  of  the  ten  days,  out  (hall        1 
be  excluded.     1.  Becaufe  it  may  be  feen  the  laft  minute  of 
the  day,  and  that  may  be  intended  as  reafonable,  as  that 
it  was  feen  the  firft  minute..   2.  The  party  may  have  the 
whole  day  to  view  the  bill,  and  that  is  allowed  him  by  the 
law.    3.  Becaufe  the  contrary  conftruftion  feems  abiurd; 
for  then  if  a  bill  be  payable  one  day  after  fight,  it  muft 
b:  paid  the  feme  day  tnat  it  is  feen,  which  is  not  the  day 
(9)  R.  Com.  ante  175. 

after 
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SsttiUf'*     after  the  fight,  as  the  bill  requires.    As  to  Claytoif*  cafe, 
j-  *'  he  admitted,  that  it  was  good  law,  but  not  contrary  to  bis 

opinion;  for  if  a  man  makes  a  leafctbe  fir  ft  of  January,  to 
have  and  to  hold  a  confeclione  for  a  year*  there  the  day  of  the 
making  mud  be  accounted  one  *  becaufe  being  a  leate  from 
the  delivery,  and  to  continue  but  for  one  year,  unlefs  the  day 
be  included,  the  leafc  will  not  determine  until  the  end  of  the 
firft  of  January  the  n$xt  year,  and  fo  there  will  be  two  ferft 
days  of  January  in  one  year.  But  notwithftanding  his 
opinion,  becaufe  bis  brothers  were  of  a  contrary  opinion,  he 
awarded,  that  the  writ  (hould  (land,  and  that  the  defendant 
fhoujd  anfwer  over.  Note,  Before  this  opinion  of  the  court 
was  pronounced,  the  defendant's  counfel  offered  to  take  ex- 
ception to  the  declaration,  but  the  court  refufed  to  admit 
them ;  for  per  curiam  upon  a  plea  to  th*  writ,  the  defendant 
.  cannot  take  exceptions  to  the  count,  before  the  writ  be  ad- 
judged good,  for  then  the  defendant  has  time  enough  to  take 
advantage  of  the  declaration;  and  before  it  is  needlefs;  be- 
caufe if  the  writ  be  abated,  that  will  determine  the  whole. 
After  this  it  was  objeAed,  that  the  defendant  had  ndt  inade 
defence,  and  the  queftiort  was,  if  this  was  matter  of  form, 
and  fo  aided  by  the  general  demurrer.  And  prima  facie  the 
court  was  of  opinion,  that  this  was  matter  of  fubftancei  be- 
caufe the  defendant  is  not  party  to  the  a&ion  without  defence ; 
but  after  having  confulted  the  judges  of  the  king's  bench, 
where  it  has  been  along  time  held  matter  of  form,  they  agreed 
that  it  was  aided  by  the  general  demurrer,  though  at  the  fame 
time  they  feemed  to  comply  with  that  opinion,  rather  than 
to  approve  it  with  their  own  judgments,  to  the  end  that 
.there  might  be  a  conformity  between  the  two  courts. 

Wells  verf.  Williams. 

S.  C.  Lot*.  3$.  Salt.  46.    Pleadings  Lutw.  34. 

DEBT  upon  bond.    The  defendant  pleads,  that  the 
plaintiff  was  an  alien  enemy  born  in  trance  of  French 
cMAmmMt^/c  PafCnt*  w°o  were  alien  enemies,  and  that  he  came  into  Eng* 
by  the  King's     land  fine  falvo  conduffu,  and  concludes  in  bar.     The  plaintiff 
licence,  and      replies,  that  at  the  time  of  making  of  the  bond  he  was,  and 
bhder  nis  pro-    yct  ;8j  ncrc  per  nC€nftam  ef  fub  preteBkne  domini  regis.    The 
ttaigh  he'eame  defendant  demurs.    And  Wright  ferjeant,  objected,  that  it  ap- 
in  time  of  war  pears  that  the  plaintiff  is  an  alien  enemy,  and  came  here  fine 
without  a  faf«  fa{vo  conduelu.   He  admitted,  that  an  alien  enemy,  who  comes 
Fort"  ti*  *CC'  here  with  fafe  condu<3,  may  maintain  an  a£tion.    But  unlcfs 
Vide  Moor.      there  is  a  fafe  condu£tf  though  it  be  per  licentiam  et  proieclio* 
431.  Bcndl.  58.  nem%  he  cannot  maintain  an  a£Hon.     For  by  the  fame  reafon 
a  captive  or  prifoner  of  War  mav  maintain  ah  aftion.    But 
to  that  it  was  anfwered  and  refolved,  that  the  neceffity  of 
trade  has  mollified  the  too  rigorous  rules  of.  the  old  law  in 
their  reftraint  and  difcouragement  of  aliens.    A  Jew  may 
A  Jcwflhy  fue^fue  at  this  day,  but  heretofore  he  could  not,  for  then  they 
wets  looked  upon  as  enemies.    But  now  commerce  ta* 

taught 
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(Analien  may 

taught  the  world  more  humanity.     And  as  to  the. cafe  'n^^Vtimfl 
queftion,  admit  that  the  plaintiff  came  here  before  the  ™™ o*^™! *rit£ 
was  proclaimed,  (for  fo  it  may  be  intended)  then  this  a£tiorf0ut  a  fafe  coq- 
is  maintainable,  i.  Becaufe  there  was  no  need  of  a  fafe  con-dutt. 
dufl  in  time  of  peace.     2:  Though  the  plaintiff  came  here  M^£f£r 
fince  the  war,  yet  if  he  has  continued  here  by  the  king's  leave  o^n^countiy* 
and  proteflion  ever  fince,  without  molefting  the  government  cannot  Cue  her*, 
or  being  molefted  by  it,  he  may  be  allowed  to  fue,  for  that  VidcBun- 1734. 
isconfequent  to  his  being  in  protc&ion.     And  Treby  chief  ^£on6v19' 
juftice  laid,  that  wars  at  this  day  are  not  fo  implacable  as  Fifher^Dougf, 
heretofore,  and  therefore  an  alien  enemy,  who  is  here  in  627.  aed.  n. 
protedion,  may  fue  his  bond  or  contract;  but  an  alien  ene- *3*«  War  may 
\   my  abiding  in  his  own  country  cannot  fue  here.  And  Dier  2.  JLnftpartonlv 
b.  pL  8.  and  the  other  books  ought  to  be  underftood  fo.0f  thefqbjt&i 
Note,  That  Treby  chief  juftice  faid  in  this  cafe  laft  Trinity  of  a  princ-  Vide 
term,  that  die  king  may  declare  war  againft  one,  part  of  thefoftD^  *•£ 
fubic&s  of  a  prince,  and  may  except  the  other  part.    And  fo  J\£  **■*'  b°" 
he  nas  done  in  this  war  with  France,  for  he  has  excepted  in  Ed.  n.  3. 
his  declaration  of  war  with  France  all  the  Freftch  proteftants.  The  court  wiU 
And  of  fuch  proclamations  all  ought  to  take  notice,  becaufe  take  notice  of 
tbe  war  begins  only  by  the  king's  proclamation,    '     v  £[  ^^^ 

Elftob.  exec'  of  Jane  Elflob  verf.  ThoroWgood.  i^^S,* 

TNdebitatui  ajfumpjit  fot  an  affumfjit  to  the  teftatrix.     The  cb0yJ^cr^a^ 
**  defendant  pkads  non  offumjylt  infra  fex  annos.     The  plain-  of  an  aaion 
tiff  replies,  that  Cha\  les  Eljtob  was  executor  to  Jane  Elftob  commenced  bya, 
durante  minorilate  of  the  plaintiff,  and  that  he  fued  an  a&ion  temP°™7  «e-  - 
within  fix  years,  E5V.  againft  the  defendant,  and  that  pending  3^3^0010.428. 
the  action,  the  plaintiff  came  of  age,  and  brought  this  a£lionR.  com.  poft. 
by  journeys  accounts.    The  defendant  demurs.    And  after  fe«  43a.  vide  6  Co. 
veral  arguments  at  bar  it  was  rcfolved  by  the  court,  1.  That  \°'\'  A  c 
if  Charles  Elflob  had  been  administrator  to  Jane  Elftob  durante  "a\X«^£. 
minotitate  of  the  plainthT,  and  had  brought  an  aaion,  pend-  «d  by  a  tempo. 
ing  which  the  plaintiff  had  come  of  age;  he  could  not  haveraryadminiftra- 
continued  that  by  journeys  accounts,  becaufe  he)  would  not  i0^ not*  S'  C# 
have  come  in,  in  privity  to  Charles,  but  he  bad  claimed  im-  Comb.  428. 
mediately  from  tbe  ordinary  ;  and  in  fuch  cafe  the  ftatute  of  Bet  if  an  execu- 
limitations  would  have  been  a  bar  to  the  plaintiff,  as  it  was  tor^P  "  gjvcn 
adjudged  in  a  cafe  in  this  court  about  four  years  ago;  where %£'z pafticuhlr 
an  adminiftrator  brought  an  aflion  upon  the  brink  of  thead  toB.  and  A. 
fix  years,  and  pending  that,  died,  upon  which  the  next  ad-  does  the  a<3,  q. 
miniftrator  de  bonis  non  brought  another  adlion,  in  which  CMino*  ^avc  a 
tbe  ftatute  of  limitations  being  pleaded,  the  plaintiff  replied  J^Z^kT^ 
and  (hewed  all  the  fpecial  matter,  bow  the  former  admi-  refpeds  of  an 
niftrator  brought  an  a£tton,  &5V.  and  it  was  adjudged,  that  a&ion  commen- 
that  could  not  aid  him,  becaufe  he  did  not  come  in  in  privity  of  ^}7  A* S' C* 
the  fanner  adminiftrator.     2.  That  this  adion  was  recently  An  a&ion  by 
enough  brought,  for  it  appears,  that  it  was  brought  within  journeys  ac- 
counts, mnft  be 
trooght  within  thirty  days  after  the  right  to  bring  it  attaches.    S.  C.  Salk.  393.    Vide) 
Winch.  82.  Lutw.  296.  6  Co.  ix.  a.    In  an  aflumpftt  byan  executor,  during  whofe  minority 
another  pcHbn  had  the  executorihip,  the  plaintiff  mult  aver  that  the  money  was  not  paid  t* 
tk-  executor  durante  minori  astate. 

feven 
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Elitoi      faren  days  after  the  plaintiff  came  of  age.    Heretofore  they 
T      *•  ufed  to  allow  half  a  year  to  bring  an  a&ion  by  journey  ac* 

Taoaowcooc,  ecuntf^  ^ut  floW  tj,at  ;t  jj^d  to  be  too  long,  and  therefore 

'  they  allow  but  thirty  days.     3.  That  this  exccutorfhip  being 

but  an  office,  both  perfons  make  but  one  executor,  and 

therefore  the  plaintiff  is  privy  to  Charles  %  and  to  the  writ 

fued  by  him.    See  Owen  134.    Co.  Entr.  92 *.     Hoi.  265. 

^  1  Roll.  Abr.  921-  ix  Vin.  227.  pi.  15.     And  by  Treoj  chief 

juftice,  if  Charles  had  obtained  judgment,  the  new  plaintiff 

after  his  being  of  age  might  hare  fued  execution.    But  it 

was  refolded,  that  if  A.  make's  B.  his  executor,  adding  that 

if  he  does  fuch  an  aft  C.  (hall  be  his  executor ;  if  B.  bring 

an  a&ion,  and  then  does  the  ad,  C.  cannot  have  an  aAion 

by  journeys  accounts,  (sfc.  becaufe  B.  has  determined  his  office 

by  his  own  a£t  *  and  though  he  was  once  fole  and  perfect 

executor  of  himfelf,  yet  by  the  breach  of  the  condition  he 

is  now  as  if  he  had  never  been  executor,  and  C.  is  not 

lh  del*  by  a     prj¥-  to  hint.     But  then  ferieant  Wright  took  exception  to 

h^dt£fid™c  declaration,  that  the  plaintiff  has  faid,  that  the  debc 

tlfc  d™  fola,  was  not  paid  to  him,  but  docs  not  fay  that  it  was  not  paid  to 

the  plaintiff      Charles  Elfiob  the  executor  durante  minori  aetate.    And  per 

muft  »▼«  that   qrfe j  cy^f  :uft fo  there  was  a  cafe  here  lately,  where  A . 

to^ato?he^<>»gh«  an  aak>n  of  dcbt  in  ri8ht  °f  hi8wifc  duc  tobcr 
marriage,  of  the  before  coverture,  and  he  faid  that  the  debt  was  not  paid  to 
declaration  will  the  wife,  but  did  not  fay  that  it  was  not  paid  to  him  pc/i 
be  ill  on  do  defponfalia ;  and  upon  demurrer  it  was  adjudged  ill,  though 
'S[h  it  cri-  it  had  been  good  after  vcrdift.  But  I  think,  that  upon  read- 
notbeobjeaed  ing  the  record  in  the  principal  cafe,  it  was  averred  as  it 
to  after  verdift  ftould  be,  and  that  the  plaintiff  had  judgment. 
Vide  t  Vent. 
119. 

Wingficld  verf.  Jefferys. 

Exchequer  Chamber. 

Information  for  A  N  information  was  exhibited  in  the  court  of  Exchequer 
felling  livecattie  /\  againft  Wing  field  for  felling  live  cattle,  or  caufing 
ot  caufing  them  t\icm  to  ^  fold,  tfc.    Judgment  in  the  Exchequer  for  the 

Wood  f°8^dSvide  «nfo™«-    And  crror  weight  hcrc»  ani  aligned  that  tbc 

&oo*L  ti^ht  information  was  uncertain,  becaufe  in  the  disjunctive.   And 

8x0.  Holt  chief  juftice  inclined  that  it  was  ill  for  this  reafon.   But 

apon  certificate  by  the  barons  that  the  courfc  was  fo  in  the 

'  Exchequer,  and  fince  the  jury  had  found  the  defendant 

guilty  as  to  one,  judgment  was  affirmed 


Ellis 
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Ellis  verf.  Thomas. 

8.  C.  |  Salt  t%L 

Exchequer  Chamber. 

T\  E  N I  A  L  of  imparlance  was  generally1  afligned  for  Pe  ***}&*  <* 
U  error.    And  fir  Holt  chief  juftice,  if  it  appear  upon  ££J  jig* 
the  record,  that  the  defendant  has  title  to  an  imparlance,  dd«n<knt> 
and  he  prays  it,  and  it  is  denied  him,  it  is  error.    But  if  no  right  to  it  ap~ 
fach  thing  appear  upon  the  record,  denial  of  an  imparlance  j^ffffj^. 
vanaot  be  afligned  for  error.    Judgment  was  affirmed.  feUm*. 
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Sir  John  Holt  Chief  Jujitce. 
Sir  Thomas  Rokebyl 
Sir  John  Turton       \JuJiices. 
Sir  Samuel  Eyre       J 

Meggot  aflignee  of  the  commiffioners  of  Bank- 

lVrmi  '     the         TUPl  °^  "  ilfon  V€rJ\  Mills  Ct  al\  TfOVCT. 

vendor  to  conti-  HT*H  E  cafe  was  thus.     Wilfon  exercifed  the  trade  of  a 

nuein  polfcffion     |     viaualler,  during  which  time  the  plaintiff  Meggot  being 

m^eaftE.abrcwcr  furniflwd  Wilfon  with  ale,  by  which  Wilfon  cox* 

dalent  againft    tracled  a  great  debt  with  Meggot.  Afterwards  U'ilfon  quitted 

creditors.    R.  the  trade  of  a  victualler  and  exercifed  the  trade  of  an  inn- 

** X  kVC6  348  deeper,  an(*  borrowed  money  of  the  defendant  Mills  (being 

Eq.AbnCrcdi-  Wilfon's  leflbr)  to  buy  goods  to  furniih  his  houfe;  and  for 

tor  and  Debtor,  fecurity  of  the  money  Wilfon  made  a  bill  of  fale  of  the  goods 

E.  pi  2  Ed.      to  Mills,  but  Wilfon  kept  the  pofleffion  of  them.  After  WxU 

Hail  vPburne  fon  was  become  an  >nn-keeper,  the  plaintiff  Meggot  continued 

B.  R.  H.  24  G.  t0  fell  him  drink,  for  which  Wilfon  was  indebted  to  Meggct 

•    &.  2T.R.587.  as  before.     Afterwards  Wilfon  not  being  able  to  continue 

y  D.  ace.  iBulftr.  nis  trade,  makes  an  agreement  with  the  defendant  Mills,  to 

Burr  48?  q^v  ?*vc  n'm  fecur*tv  ^or  nis  rooney  by  a  new  bill  of  fale  of  the 

Seeaiio3Co.    lame  goods  and  others.     But  before  he  executes  the  new 

80.  b.  Dougl.    bill  of  fale,  by  contrivance  with  the  plaintiff  he  commits  an 

303.  But  if  one  a$  0f  bankruptcy.     The  defendant  Mills,  not  knowing  oi 

cXr  mone^o  ^  *"<*  accepts  the  new  bill  of  fale.    The  plaintiff  Megpt 

buy  furniture,   fues  a  commiflion  of  bankruptcy  againfl  Wilfon,  and  obtains 

andtake*abill  an  affignment  from  the  commimoners,  and  thereupon  brings 

fj*\°x  lhC  .  trover  aga*°ft  tne  defendant  Mills  for  thefe  goods.    It  ap- 

ki^tni7heCve^.Pcarcd  farther  upon  the  evidence,  that  Wilfon  had  paid  to 

dor's  fwfieffion  Meggot  the  plaintiff  feveral  fums  of  money  after  he  became  an 

will  not  make   inn-keeper,  amounting  to  as  much  as  tne  debt  was,  which 

knt^^kn-  hc  owed  t0  thc  Plaint*  when  he  quitted  the  trade  of  a  vic- 

ke<percamiotbetaa^er9  °ut  when  he  paid  them,  he  did  not  exprefs  upon 

a  bankrupt.  S.  what  account.     And  per  Holt  chief  juftice,  1.  If  thefe  goods 

C.i*Mod.i59.0f  Wilfon' &   had  been   afliened  to  any  other  creditor,  the 

JLacc.  March.  J  o  -    / 

34.  Cro.  Car.  395.  W.  Jones  437.  3  Mod.  317.  I  Sh«w.  96.  268.  3  Lev.  309.  Carth.  149* 
Comb.  1 81.  Salk.  109.  vide  Bro.  C.  C.  177, 178.  X  T.  R.  57a.  Though  he  it  in  the  habit 
of  felling  goods  to  his  guafts ;  or  has  a  fliare  in  a  fiage  coach.  But  a  victualler  may.  S.  C. 
II  Mod.  159.  R.  com.  Burr.  2064.  2  Wilf.  382.  vide  Bro.  C.  C.  177, 178.  A  man  *ho 
has  retired  from  bufinefs  may  be  a  bankrapt  in  refpedfc  of  debts  contracted  before  he  did  retire. 
5.  C.  12  Mod.  159*  R*  z  Vent.  5.  But  not  in  refped  of  debts  contracted  afterwards.  S. 
C.  12  Mod.  159.  D.acc.  3  Mod.  319.  1  Show.  268.  Cooke  17.  Dougl.  282.  Though  credi- 
tors upon  fuch  debts  may  come  in  under  a  commiflion.  S.  C.  12  Mod.  159.  D.acc.  Cooke  I". 
If  a  man  contrads  while  in  bufinefs  a  debt  of  100L  and  after  retiring  from  it,  a  fecond  debt 
of  iool.  with  the  fame  pcrfon,  a  general  payment  of  100L  will  preclude  the  creditor  from 
taking  out  a  commiflion  of  lankruptc/.    Vide  2  Vera.  607.    2  Cha.  Cat  84.  Str.  24-  U?4* 

3Atk.5J5.  ~~  •         . 

keeping 
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keeping  of  the  pofieffion  of.  them  had  made  the  bill  of  fate     Meopp? 
fraudulent  as  to  the  other  creditors.     But  fince  the  original  »• 

agreement  was  thus,  and  that  honeftly  and  really  made  for  .M,u-' 
fecuring  the  money  of  the  defendant  Mills ,  which  he  had 
lent  to  Wilfon  for  this  purpofe,  the  agreement  wa6  good  and 
boned,  2.  Per  Holt  chief  juftice,  though  an  inn-keeper  can* 
not  be  a  bankrupt  (For  this  fee  the  cafe  of  Newton  v.  Trigge,  , 
3  Mod.  327.  X  Show.  96.  268.  3  Lev.  309.  Carth.  149.  Comb, 
181.  Salh.  109.  adjudged  Trin.  3  Will.  Iff  Mar,  B.  R.  Intr. 
Mich,  i  Jac.  2.  B.  R.  rot.  226.  in  trover  the  jury  find  a  fpecial 
verdi&,  that  an  inn- keeper  bought  goods  for  the  ufe  of  hil 
guefts,  and  fold  them  to  his  guefts ;  and  the  queft  ipn  was,  whe- 
ther the  inn-keeper  by  this  was  a  bankrupt  ?  and  adjudged  by 
the  whole  court  that  tie  wsp  not,  becaufe  the  trade  wa6  not  at 
large,  but  confined  hofpitantibus^  and  is  properly  the  accom- 
modation of  his  guefts ;  and  it  was  agreed  in  that  cafe, 
that  farmers  are  not  within  the  ftatutes  of  bankrupts  $  it 
was  alfo  found  in  that  cafe,  that  the  inn-keeper  had  a  (hare 
in  a  ftage  coach,  but  that  was  not  regarded $)  though  an 
inn-keeper  cannot  be  a  bankrupt,  yet  a  victualler  may* 
and  though  a  man  quits  his  trade,  yet  he  may  be  a  bankrupt 
for  the  debts  that  he  owed  before.  And  though  a  man  who 
has  become  creditor  to  him  after  the  quitting  of  his  trade 
cannot  fue  a  commiffion  of  bankrupts  for  (uch  debts  con* 
traded  after,  yet  if  the  old  creditors  fue  a  commiffion  of  bank* 
nipt,  this  new  creditor  (hall  be  admitted  .to  have  a  (hare  of  the 
bankrupt's  eftate*  3.  Per  Holt  chief  juftice,  if  A.  being  a 
trader  becomes  indebted  to  B.  in  100A  and  then  he  quits 
his  trade  and  afterwards  becomes  indebted  to  5.  in  100/, 
more,  and  afterwards  A.  pays  to  B,  tool,  not  exprefling  ( 
upon  what  account  %  fince  Jfo  much  in  quantity  is  paid  to 
B.  as  was  due  to  him  from  A.  when  A.  was  capable  of  be- 
ing a  bankrupt,  it  would  be  too  rigorous,  to  adroif  B.  to  fue 
a  commiffion  of,  bankrupts  for  the  old  debt  of  coo/.  But 
to  this  point  he  faid,  that  he  would  not  give  an  abfolute 
opinion.  Note:;  all  this  that  Holt  chief  juftice  faid,  was  not 
contradicted  by  any  of  the  other  judges*  This  was  faid  up* 
on  motion  for  a  new  trial  of  this  caufe,  which  was  tried  b#* 
fore  Holt  chief  juftice  at  nifiprius. 

Jones  verf.  Morley. 

S.  C  fia&.  677.  ia  Modi*  159.  Comb,  4*0.    And  with  the  srgttmtatt  *J 
connfel.    4  Mod.  961.  Carth,  410. 

Ejectment  for  the  manor  of  Frenjbatn  in  Surrey,    Special  A  deed  to  U*d 
verdia,  that  Anne  Bowser  being  fcifed  in  fee  of  the  (aid  thcufcof  a  fine 
manor  in  queftion,  by  deeds  of  leafe  and  releafc,  bearing  ™lf  ^j^ 

deed  executed  before  the  fine  levied.  R.  ace,  a  Anderf,  46.  Clayt,  51.  Semb,  ace,  Cro,  Jacr  29, 
I  Co.  99.  h.  D.  ace.  Moore  107,  a  Anderf.  78,  5  Co.  26.  a,  9.  Co,  10.  b.  Vide  Oilb on  Ufes,  54* 
$$.  Bet  not  by  a  fimple  contract,  agreement.  R.acc.  Cro.  Jac,  19.  f  Co.  %$.  b.D.  acc'anto 
155.  vide  Gilb,  on  Ufe*  54,  $S*  Unlefr  the  foe  varies  from  the  deed  to  lead  the  ufcs,  EL  acr. 
S  Co,  2J,  b,  -ride  Gilb.  oo  Vft*.  54,  $  c.  And  notwuhlUnding  fucb  variance,  the  deed  fliatt, 
control  the  fine,  nnlei*  ic  appears  to  have  been  the  intention  of  the  panic*  that  it  (hould  not* 
JL  ace.  s  Co*  *5« b-  I>-  sec.  Carth.  5-  3  Bulftr.  251,  1  Co.  99.  b.  2  Co,  76.  a.  Whatever 
fhrws  the  intention  of  the  parties  it  fnrEclent  to  control  the  nfesof  a 'fine.  Vide  Moore  6*0. 
poft.  526.  3  P.  Wms.  2c8.  brft  fee  alib  29  Gar.  2.  c.  3.  f.  7*  Vnleft  fneb  intention  appears, 
die  fire  flaU  enure  to  the  ufe  of  the  former  owner.  R.  ace  2  Will".  19.  Doagl.  2.  P.  ace.  9 
Cc.9,  b.  nl  a  The  deed  of  a  fern*  covert  dedattog  the  ufn  of  a  fine  levied  by  her,  is 
bin  ling.    Vide  DoiigL  44, 4;. 
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Tones       <*ate  *c  22  ^  23  «7W^  l6^4»  conveyed  the  faid  minor  to  Sir 
J°tr.  William  Morley  and  /ife/fr  and  their  heirq,  in  confidcration 

Morlkt.  of  a  marriage  to  be  folemnized  between  the  faid  Anne 
Boivycr  and  Edward  Morley  fon  and  heir  to  the  faid  Sir 
William  Morley >  to  the  ufe  of  the  faid  Anne  Bowyer  and  her 
heirs,  until  Edward  Morley  (hould  fettle  a  jointure  upon  her 
of  390/.  per  annum  ultra  reprifas  \  and  From  and  after  fuch 
fettlement  of  a  jointure,  to  the  ufe  of  Edward  Morley  and 
his  heirs ;  provided  that  ,if  Edward  Merley  (hould  not  make 
1  fuch  fettlement  of  jointure  before  the  Eafier  term  next  fol- 
lowing, that  then  the  ufe  limited  to  Edward  Morley  and  his 
heirs  Ihould  ccafe ;  the  jury  find,  that  no  fettlement  of 
jointure  was  made  by  Edward  Morley  within  the  time  li- 
mited, fo  that  no  ufe  (though  the  marriage  took  effefl) 
arofe  by  that  deed  to  Edward  Morley  and  his  heirs  \  after- 
wards Edward  Morley  and  Anne  his  then  wife,  by  their  deed 
bearing  date  the  29th  of  January  166c,  between  the  faid 
Edward  Morley  and  Anne  his  wife  of  the  one  part,  and 
Richard  Toung  and  John  Trufler  of  the  other  part,  reciting 
that  a  fine  was  agreed  to  be  levied  Hilary  term  next  follow- 
ing,  between  Richard  Toung  and  John  Trufter  complainants, 
and  Edward  Morley  and  Anne  his  wife  deforcicnts,  declared 
that  the  ufe  of  that  fine  (hould  be  to  Edward  Morley  and 
his  heirs ;  afterwards  and  before  the  fine  levied,  by  writing 
indented  bearing  date  the  31ft  of  January  1665,  between 
Edward  Morley  of  the  one  part,  and  Anne  his  wife  of  the 
other,  in  confideration  of  the  faid  marriage  it  was  agreed 
between  them,  that  all  preceding  conveyances,  grants,  bar- 
gains  and  fales,  agreements,  &c.  made  concerning  the 
manor  of  Fretr/bam,  with  any  pcrfon  or  pcrfons  whatfeerer, 
fliould  be  revoked,  until  Edward  Morley  (hould  perform  the 
articles  of  marriage  in  the  deed  of  the  23d  of  July  1664. 
%  and  that  if  Edward  Morley  (hould  not  fettle  3*0/.  per  annum 

ultra  reprifas  for  the  jointure  of  the  faid  Anne  according  to 
the  agreement  in  1664,  then  be  covenants  that  it  (hall  be 
lawful  for  Anne  and  her  heirs  to  enter,  JsV.  The  laft  return 
of  Hilary  term  1665  a  fine  was  levied,  but  no  jointure  of 
«*oo/.  per  annum  was  fettled  5  but  afterwards  a  jointure  of 
2$6l.  per  annum  was  fettled  ;  charged  with  15/.  per  annum 
rent  charge ;  the  tenth  of  July  1666  Edward  Morley  mort- 
gages this  manor  of  Frenjbam  in  fee  (under  which  the  de- 
fefldant  claims)  and  afterwards  in  1667  Edward  Morley 
died,  and  Anne  furvived  him,  and  entred  into  the  land  al- 
lotted for  her  jointure,  and  enjoyed  it  during  her  life ;  in 
1670  Anne  died,  leaving  H.  Bellenger  the  leffor  of  the  plaintiff 
her  next  heir,  and  then  under  the  age  of  ax  vears.  And  the 
general  queftion  in  this  cafe  was,  whether  the  fine  levied  in 
Hilary  term  1665  was  to  the  ufe  of  Edward  Morley  and  his 
■.  heirs,  or  to  the  ufe  of  Anne  his  wife  and  her  heirs.  And  the 
cafe  was  often  argued  at  bar.  And  now  Holt  chief  juftice 
pronounced  the  refolution  of  the  whole  court.  And,  1.  be 
faid,  that  there  is  an  uncertainty  upon  the  fpecial  wdidt 
how  the  pofleffion  hath  been,  lb  that  fc  may  be  a  queftion, 
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whether  the  Jeflbr  of  the  plaintiff  is  not  barred  by  the  ftatute  ^°*^i 
of  limitations, of  this  a£iion  9  for  if  Anne  was  out  of  polfcf-  Moilij. 
fiqnin  1667,  when  her  huiband  Edward  Morley  died,  then 
the  ftatute  of  limitations  took  place  from  that  time,  and  fo 
the  plaintiff  might  be  within  the  ftatute  ;  but  that  is  not  found 
bythejuryexprcfsly,  and  the  ftatute  of  limitations  lhall  not 
be  taken  by  conflru&ion,  to  bar  a  man  of  his  ,a£tion,  unlefs 
it  be  exprefsly  found  how  the  pofleflion  hath  been. 

Then  this  cafe  depends  upon  the  operation  of  the  two 
writings;  and  the  whole  court  waj  of  opinion,  that  the 
fine  was  not  to  the  ufe  of  the  deed  of  the  29th  of  January, 
but  that  this  deed  was  controlled  by  the  writing  dated  the 
31ft  of  January  \  to  prove  which  Holt  chief  juftice  premifed 
three  things. 

1.  That  if  it  be  covenanted  by  deed,  to  levy  a  fine  of  • 
lands,  (flf<<  to  fuch  perfons  and  ufes,  and  t4ie  fine  be  levied 
purfuant  to  the  deed  ;  no  proof  whatfoever  by  parol  (hall  be 
admitted,  to  evince  that  this  fine  was  levied  to  other  ufes, 
than  thofe  that  are  contained  in  the  deed.  But  a  fubfequent 
deed  may  alter  the  ufes  of  the  fine,  though  a  parol  agreement 
(as  this  writing  between  hufband  and  wife  is  not  a  deed,  but 
amounts  to  a  parol  declaration)  cannot-  But  if  there  is  a 
variance  between  the  deed  and  the  fine  in  any  circumftancc, 
then  the  parties  may  aver  the  fine  to  be  levied  to  other  ufes. 

2,  Though  there  is  a  variance  between  the  deed  and  the 
fine,  yet  if  nothing  appears  to  the  contrary,  the  fine  (hall  be 
taken  to  be  to  the  ufes  of  the  deed ;  and  in  that  cafe  the  deed 
is  not  only  evidence  of  the  ufes,  but  the  fine  is  by  conftruc- 
tion  of  law.  to  the  ufes  of  the  deed. 

3.  If  this  fine  bad  agreed  with  the  deed,  the  ufes  limited 
by  the  deed  could  not  have  been  controuled  by  the  writing, 
of  the  31ft  of  January  \  becaufe  though  the  deed  of  zfewe 
covert  is  not  valid  in  law,  yet  the  deed  having  relation  to  the 

fine,    takes  validity  frbm  thence,    and  will  conclude   her.  ,  *  v.. 
Therefpre  (a)    infancy  "cannot  be  a  Hedged  againft  a   deed  ^mJ  ^  ' 
which  leads  the  ufes  of  a  fine,  fo  long  as  the  fine  continues 
in  force,  becaufe  the  deed  is  fupported  by  the  fine.     The 
fame  law  of  coverture. 

Thefe  things  being  premifed,  it  follows  that  this  fine 
cannot  be  to  the  ufe  of  the  deed  of  the  29th  of  January ; 
Ucaufe  the  fine  to  be  levied  by  the  deed  of  the  29th  ought 
to  have  beqp  levied  the  Hilary  term  next  following,  exclu- 
de of  that  Hilary  term  in  which  the  deed  was  made,  but 

Vol.  I.  U  this 
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Jones        this  fine  w;.s  levied  the  fame  Hilary  term  in  which  the  deed 

M  Vm  was  made^  and  therefore  there  w*s  a  variance  between  the 

fine  and  the  deed,  and  confequently  room  left  for  averment. 

For  if  there  is  room  for  averment,  where  a  Tine  is  levied  of 

a  time  after,  there  is  as  much  reafon  to  admit  it,  where  a  fine 

is  levied  of  a  time  before.      For  in  both  cafes 'the  fine  varies 

from  the  iine  agreed  to  be  levied  by  the  deed.     There  is  the 

,    .  ,   .       fame  room  for  averment,  where  the  declaration  of  ufes  is  by 

Ift^theuiesofa  deed  fubfequentto  the  levying  of  the  fine.  The  only  difference 

precedent  fine    is,  where  the  ufes  of  a  fine  or  recovery  ptecedent  are  declared 

or  recovery  will  by  a  deed  fubfequent,  the  conufor  and  his  heirs,  or  any  claim- 

.-nd^heTrheIr'C,i  'nS  ""dor  ^lim»  dre  eftopped  to  f.iy,  tha"t  the  fine  was  to  theufc 

R.acc.  y  Co.  7.  of  the  conufor  and  his  heirs,  feV.  but  a  ftranger  mall  not  be 

k  vM?/,  Ann.  eftopped  to  fay  that.     But  in  cafe  of  a  fine  varying  from  a 

c  16.  f.  15.       precedent  deed,  no  perfon    is  eflo»ped,  to  aver  againfl  the 

Rut  not  ftran»r-  5      j       1     *    *u      r  *         *l  r  'i*l.        •       i_«         r 

cvs.  vide  0  Co  deed,  tR;lt  tne  "nc   was  to  ofher  ufes.      1  hen  in  this  c?fe 

,i.  a.  fince  there  is  a  variance  between  the  fine  and  the -deed,  it  is 

reafon  that  the  wife  mould  avoid  it.  For  if  xhc  deed  had 
been  pnrfu^d,  fhe  would  have  had  twelve  months  to  fee 
whether  the  hufband  would  perform  the  marriage  agree- 
ment, and  if  he  would  'not,  (he  mi?ht  have  refufed  to  join  in 
levying  the  fine  ;  of  which  benefit  fhe  w^s  deprived  by  the 
immediate  levying  of  tKe  fine.  Then  the  hufband  by  the 
writing  of  the  31ft  of  Jii'mwy  agrees  to  give  her  the  terms  of 

'  '         her  marriage  agreement.  And  accordingly  the  fine  was  levied. 

From  whence  it  appears  imni'fr'.liy,  that  the  agreement  con- 
tained in  the  deed  of  the  2<;rh  w.»s  relinquifhed,  and  the  new 
agreement  was  defined  to  lead -the  ufes  of  the  fine, 

'  n  v(e  may  be 

raifed  either  on  .  This  wrjnngof  the  3 1  ft  of  Jniwan  (by  the  whole  court) 
of  pofleffion,  R. 1S  a  futneient  declaration  or  the  ules  ot  the  fine.  And  to  prove 
aoo.  1  And.  37.  this,  Holt  chief  juitice  fiid,  th.it  there  are  fovcral  ways  to  de- 
Moore  101.  1  c]arc  uf>q>  either  upon  tranfmutation  of  the  pofleflion,  or 
acOI[enk8aD  without  it.  If  th^re  is  a  tranfmutation  of  the  potfeflion,  as 
Plowd.  301.  by  fine,  feoffment,  or  recovery,  the  declaration  will  be 
Carter.  143.  1  fuffieient  wifhout  confideration  or  deed.  But  if  there  is  no 
Co.i^6.b.GiIb.tranfmurat{on  0f  poflellion,  then  there  mu'l  be  fome  obliga- 
^Ba^icV"  tol7  agrjement,  or  valuable  confideration;  becaufe  the  ufe 
Or  on  ■  fu*Bci-  depending  intirciy  upon  equity,  the  chancellor  will  not  com- 
c n  confidcrati-  pel  performance,  where  there  is  no  tranfmutation  of  pofief- 
Vi^VidcCro'  *ion>  un^s  there  is  a  valuable  con fideration,  or  binding  a- 
v/n. 'loilonni.  £reemcnt.  Bargain  and  fale  will  raife  a  ufe  upon  payment 
D;s.UiesK.  x.  of  money.  13ut  confideration  of  blood  will  not  raife  a  ufe 
2d? Ed.  vol.  5.  without  deed.  Moore  687,  Callard  v.  Cnllard.  2.  This 
666  G?SC  writing  of  the  31ft  is  fulficient,  to  declare  the  ufes  of  this 
on  u.cs.  47.  fi«e-  1*  w  not  abfolutely  necefiaiy  to  make  ufe  of  the  word 
t051.ua.  113.  ufe  in  the  declaration  of  ufes  of  a  fine,  for  any  kind  of  a- 
114. 224.125.  greement  which  manifestly  (hews  the  intent  ofthe  parties 
Plow°d  *2o!  a  wil1  ^  fuffic'ent-  An  u&  *s  defined,  jn  Cbudltigh's  cafe,  a 
Co,  15.  a.  1  Co.  ij4-  »•  I  Leon.  19  \.  M^orc  jao.    • 

meer 
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mcer  equftaVc  intereft,  where  one  has  the  eftate  in  the  lands,        J«N« 
and  another  takes  the  profits.     The  invention  of  them  was     Morliy. 
of  late  time,  and  the  caufe  of  the  invention  was  to  avoid  the 
ftatute  of  mortmain,  (a)     2  Leon.   14.      Brent's  cafe.     Ufes  («)  VideBl.x 
only  afitfted  the  confeiences  of  the  feoflfees  to  the  ufes,  then  Com-  a7*-  328. 
the  clergy  having  power  over  the  confeiences  of  men,  and 
fitting  in   chancery  until  the  time   of    Henry  the  Eighth, 
compelled  men  to  perform  their  agreements.      Thefe  ufes 
were  kept  fecret,  until  they  were  difcovered  in  the  conten- 
tions between  the  houfes  of  LancafterznA  Toik\  at  which 
time  they  were  found  very  beneficial,  to  fave  mens  ef tares 
from  efcheats;  and  were  tolerated  by  both   parties  for  the' 
common  convenience :  fo  that  the  greareit  part  of  the  eftates 
in  England  were  conveyed  to  ufes.     And  in  the  reports  of 
the  time  of  Edward  the  Fourth  there  are  more  of  them 
mentioned  than  at  any  time  before;  and  fo  being  generally 
ufed,  they  were  licked  into  form,  and  became  the  common 
conveyance.     If    art    agreement    is,    that    A.    for  fo  much 
money  paid  (hall  have  the  land,  this  will  raife  an  ufe.     8  Co. 
03.  b.  Foxe's  cafe.     See  1  Ventr.  137,  Crojftng  v.  Scudamore.  £j^^* 
If  A.  bargains  and  fells  to  B.  and  his  heirs,  and  the  deed  is  ca,c>r  a  deed  of 
not  inrolled,  or  if  a  deed  of  feoffment   is  not  executed  by  fcoff'menr  not 
livery;   if  a  fine  be  levied  between  the  fame  parties,  the  cxccutcd  b,v  lu 
deed  of  bargain  and  fale,  or  deed  of  feoffment,  will  declare  JTJE^*1* 

1        c        r    1       r  v  t  1  •     1  1        to  declare  the 

the  ufes  of  the  fine..  Now  there  is  here  an  agreement  be-  ufes  of  ii  fine. 
tween  the  hulband  and  wife,  that  the  hufband  fbaH  have  the  * 

land  to  him  and  his  heirs,  if  he  make  to  the  wife  a  jointure 
of  more  than  300/.  per  annumy  this  agreement  will  well 
enough  declare  the  ufes  of  the  fine  levied. 

3.  If  this  writing  of  the  31ft  of  January  is  not  a  good 
original  declaration  of  the  ufes  of  the  fine,  yet  it  will  be 
fufficient  to  control  the  deed  of  the  29th  of  January^  for  by 
that  it  is  agreed,  that  all  deeds,  conveyances,  &r.  made  in 
contradiction  to  the  marriage  agreement  ihould  be  null  and 
void.  Now  a  parol  declaration  of  the  intent  of  the  parties 
will  be  fufficient  to  hinder  any  ufe;  from  arifing  by  the  former 
deed,  where  the  former  deed  varies  from  the  fine.  Then 
if  no  ufe  can  arife  according  to  the  deed  of  the  29th,  then 
there  19  here  a  fine  levied,  and  the  ufe  by  operation  of  law 
13  to  the  wife  and  her  heirs,  and  then  judgment  ought  to  be 
given  for  the  plaintiff.  And  judgment  for  thefe  reafons  was 
given  by  the  whole  court  for  the  plaintiff,  and  upon  error 
brought  in  parliament  wa3  affirmed  there*  Sbo.P.C.  140. 


U  2  Rex 
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Rex  et  Regina  v.  Epifcopu      (  cftr.  P  -r:,  & 

Scroope. 

Error.  C.  B.  Quare  impedit.  Rot.  705,706. 

S.  C.  With  the  arguments  of  counfel  well  reported  Skinn.  65 X.  Arguments  of 
Counfel.  5  Mod.  297.  Declaration  poft.'vol.  3.  p.  451. 

7}  LAC  IT  A irrotulata  coram  GeorgioTreby  mi  lit i  et  foci  is  fuit 
-*   jufticiariis  domini  regis  et  dominae  reginae^  dt  terminofancli 
,    Micbaelis^vno  regni  di:ii  domini  re*  is  et  diolae  dominae  retinae 
del gratia  Angliae,  ifc.fexto  Ebor.jf Nicbolaus  epifcopus  Cejtri-  • 
enfis  Richardus  Piers  armiger^  et  Ricbardus  Scroope  ciericus 
fummoniti  fuerunt  ad  refpondendum  domino  regi  et  dominae  re- 
ginae  nunc  de  phcito  quod  pet  mitt  at  ipjos  dominum  regem  etdo- 
mtr.am  regi  nam  praefentare  idoneamperjonam  ecclejiae  de  Bedall 
Qneen  Eliza-  '  iuae  vacat  et  ad  Juam  Jpcclat  donationemy  i$c.  et  unde  Ed- 
beth  feifed  in     wardus  fVard  miles  attornntu\  didorum  domini  re^is  et  demi- 
grof*  of  the  ad-  noe  reginae  nunc  generalis  qui  pro  eifdem  domino  rege  et  domi- 
*h  r  hf  na  reVna  tn  ^ac  Parte  jcquitur  pro  praediclis  domino  rege  et 

Bedall.  domina  regina  dicit,  quod  aomina  rlizabetba  nu  e*  regina  An- 

gliae fuit  fei/ita  de  advocatione   ecclejiae  praedMae  ut  de  una 
grojjo  per  fe  ut  de  jeodo  et  jure  in  jure  coronae  /uae  Angliae,  et 
14  Feb.  11        Jic  inde  jeijita  ex  i ft  ens  ad  e< defiant  illam  vacantem  per  liter  as 
regniprerentedy^j  fatentes  fub rr  a%no  fegillo  juo  Angliae  figillatas  gerentes 
fttcr    atents    datum  opud  ifrejtmonaftcrim  in  comitatu  Middle fiexiae  decimo 
Prout  patet  by  quarto  die  Februarti  anno  regvi  ejufdem  nuper  re  jriac  duodeci- 
thc  inrolmcnt    mo  ptaefentavit  quend  <m  Johanncm  Tyms  cleric urn  uum  prout 
of  the  letter*     per  recQrdum   irrotulamenti  aiclarum  liter  arum  patentium  in 
Chancery :        curia  canceftariae   diclorum    domini  regis  et  dominae  reginae 
>vho  *a*ad-     nunc  a  pud  IVejtmonajteriwn  praedt6tum  remanens  plenius  afi- 
rnktai,  &c.       pa  ret.  qui  quidem  'Johannes  Tyms  ad  praediclam  praefentatio- 
nempraejatae  nuper  reginae  fuit  admijjus  injtitutus  et  tndudus 
in  codem  tempore  pacs  tempore  diftae  nuper  reginae \  praedic- 
►r,      n       ,.  ,  toque  nuper  revina  de  advocatione  eulefiae  t»aedtt~tae  ut  prae- 
(v\t-4  o^thc  *d-  f*rtkr  J'*/1***  exijtcnte^  eadem  nuper  regina  pojtea  apud  IVcjt- 
vrvwfi-* ;  by      monajterium  praeiUtum  de  tali  Jtatu  juo  de  et  in  advocatione 
which  if  do      ecclejiae  praediclae  ut  pratjertur  feifita  obiit9  po/t  cujus  quidem 
Tame*  I.  who    nuPir   reginae  mortem    advocatia   ecclefite    praeJielae  defcen- 
, *as  feifed  in     debat  Jacobo  nuper  regi  Angliae  primo^    per  quod  praedictus 
grofs.  nuper  rex  Jacobus  primus  fuit  (eifitus  de  advocatione  ecclejiae 

The  chttrc|l  praedidae  ut  de  uno  grojfo  ferje  ut  de  feodo  et  jure  injure  co- 
the^deathili  ronae  fuae  Angliae,  et  lie  inde  Jeifito  exijtente,  ecclefia  pr.  edict 
Tyms.  ta  zacavit  per  mortem  praediffi  Johannes  Tyms9  per  quod  idem 

James  I.  nuper  rex  jacobus  primus  ad  ecclefiam  illam  fie  va.antem  per 

1 3  July  Ut  eras  Juas  patentesju1  magno  ftgillo  Juo  Angliae  jigillatas  ge  - 

prefemed  John  rentes  datum  apud  Wejtmonajterium  praedtftum  decimo  tertie 
Wilfoni  die  Julii  anno  regni  ejujlem  nu/er  regh  Jacobs  primi  Angliae  f 

Uc.  decimo  nono  praejentavit  quendam  Jobannem  JVilfon  Jacrae 
tbeologiae  projejforem  dericum  Juusn,  prout  fer  recordum  irrotu- 
lamenti 
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kmenti  did  arum  liter  arum  patentium  ultimo  mentionatarUm  in         Re* 
praedida  curia   cvnrallariae  dhdorum  domini  tegt; ct  d.m.nae    B     **"    f 
reginae  nunc  apud  JVeflmonaJierium  praedidum  remanent  pie-      Cues  ran 
nius  apparety  quiquidem  "Johannes  tVdf*n  ad  praedifiam  prae- 
Jentationem  praejati   nuper    regis  'Jacobi  primi  fuit  admiffus, 
inftitutus  etJndudus  in  eodem  tempo* e  pacts  tempore  d'UU  nuper  Who  was  ad- 
regis  Jacobi  primi \  praedtdoque  nuper  rege  Jacobo  primo  Emitted,  «xc 
advocatione  ecciejiae  praedidae  ut  praefertar  feifito   cx'tjlente, 
idem  nuper  rex  pojlea  apud  WeJlmonajU*  ivm  praedidum  de  tali 
ftatu  fuo  inde  feifitus  ob::(,  po/l  cujus  qui  dam  nuper  r.gis  Jaco-  J8"1'  T>  '! -fl* 
bi  primi  mortem  advocano  ecclejiae  pracdittae  defenuebat  Car  do  Whereby  the 
nuper  regi  Angl'u*e  primo  ut  fiiio  et  htnredi  ptaeiidi  nuper  r#- 'dvowfon  dc- 
lis  Jacobi  primi,  per  yu^d  j.raediotus  ttufer  rex  Carolus  pri~  ^f    fcl  \° 
mus  fuit  feifitus  de  advocatione  ecclfiae  praedidae  ut  de  una 
grr]jo  per  je  ut  de  feodo  et  jure  in  jure  coronae  fuat  Anju;e%  The  church  bc- 
etfic  utde  fejito  exijletAe*  wclefia  praedida  Vucazit  per  mor-  came  voi.l  by 
tern  praedidi  Johanna  IVilfm,  p.  r  quod  idem  nuper  rex  Car q-*^'  death  of 
Jus  primus  ad  ecdeji.m  ilium  jic  va can tern  per  liter  as  fuas  />.•-         on' 
tentes  fub  magna  figillo   fuo  Angliae  Jig  llatas  gerentes  datum    • 
apud  Weflmonajler turn  fexto  die  Ma<  tit  anno  regni  ejufdem  nu-  ^  M™  "0" 
per  regis  Caro  li  primi  decimo  praejetAavitquendAm  Henricum  rcgnt  prcfented 
IVtckbam  facrur  theologiae  projejforem  dericum  juum  prout  per*)*-  Henry 
recordum  irro 'ulamenti  didarum  litcrarum  patentium  ultimo  Wlcknam» 
nwntionatarum  in  praedida  curia  canceltariae  did  or  urn  domini 
regis  et  dzminae  reginac  nunc  apu  i  IVeftmonaJierium  remttnens 
plenius  apparet*  quiquidem  Henri  cut  Jf^i^ham  ad  firatdi  ctam Wh°  wasad» 
praejentationem  praefati  nuper  regis  Caroti  pt  tmt  fuit  admiffus, 
inftitutus  et  indudus  in  eadem  tempore  pads  tempore  nidi  nu- 
per rtgis  Careli  primi,  pratdicfoque  nuper  rege  Carolo  primo  de  *ph  -  ihurch  1  - 
advocatione  ecdeftae  praeAidae  ut  prae/ertur  feifito  exijlente^  cime  vo'd  by 
eulejh  praedida  vacavit  per  mortem  praedidi  Hinrici  Wuk  th<[dcath  of 
ham,  quod  que  qui  dam  Johannes  Piers  armiger  ad tandem  eccle-     IC    ani"  * 
ftam  Jic   vacant  em,  jus  praefentandi  non   babens  ad  eandem  John  Piers  1 ^y 
fed  ujurpando  fuper  dominum  nuper  re  gem  C.arolum  pri7num9ufurV^onu,in 
prefentavit  quendam  IVillelmum  Metcalfe,  dericum  fuum,  aut]htki^^' 
ad  praejentationem  praedidi  Jobanms  rters  fuit  udmtjjus,  in   Metcalfe. 
Jtitutus  et  indudus  in  eadem,  pojlea  que  pr  eJtdus  nuper  tex 
Carolus  primus  de  advocatione  ecdeftae  praedidae  utpraeferiurWho  was  <u!- 
jeifitus  -xijhns  apud  WeJimonaferiumpraedidum  ie  iatiJJatuptlef*  &c: 
fui  inde  ut  praefertur  feifitus  obi it ,  poft  cujus  mortem  advocntio    'Ur  CS  "  C'^' 
tcdefiae  praedidae  dejeendebat  Carolo  nuper  regi  AngLte  fecun*  wherebv  \W 
d«  ut  filio  et  baeredi  praedidi  nuper  regis  Caroli  prim,  per^owCon  <:«.- 
oucd  praediclus  nuper  rex  Carolus  fecundus  feifitus  fuit  de  ad-^^  to. 
vocations  ecdeftae  praedidae  ut  de  uno  groffo  per  fe  ut  de  feodo  C  iarki  il% 
(     et  jure  injure  coronae  fuae  Angliae,  et  Jic  inde  feifito  exiftenie,  Ti!c  chljrch 
•  ecclefia  praedida  vacavit  per  mortem  praedidi  IVillelmi  Met-^1*^.1*: 
talje,  per  q.od  praedidus  nuper  rex  Carolus  fecundus  ad  eccle*  c^Uc! 
fiam  illamffc  vacantem  per  literas  fuas  patentes  fub  magno  figil- 
lo jvo  Angliae  ftgillatas  gerentes  datum  apud  IPeftmonajterium  char!; '  u*  : " 
vicefimo  odavo  die  Augufti  anno  regni  ejufdem  nuper  regis  Ca-  ^f^t\  V'^' ' 

TO!.   S.U!lv.\:    .i 
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"  roli  fecundi  duodecimo  praefentavit  quendam  Petrum  Samivayes 

Bishop  of     facrae  theologiae  profefjoretn  cltricum  juum*  prsut  per  remdum  . 
CaesTE*.      iiroiuiamenti  diftarum  Iter  arum  fatentivm  ulti?no  mentionata- 

tum  in  proediSia  curia   can,  clia* toe  diSlotum  domini  regis  et 

Wh°<r&ad"     Nominee  rrgt*&*  *iur"  a  pud  li'tfhmnaftcrium  praediclum  rema- 

c  '     c*    ,    nens  p  Urdus  afparet%  qui  qiidetn  P'tt  us  Sumwayes  ad  praedic- 

tatn  fraefentationem  praed  cli  nuper   regis  Carol!  fecundi  fuit 
y  admijfus,  in/li.utus  et  induEus  in  eadem  tempore  pads  tempne 

dicli  nuper  regis  Garoli  fecundi,  praedicio ,ue  nuper  receCaro- 
Clurles  U.  di«.  lo  fecundo  de  advocation e  icclcf.ae  praedicl  e  ut  praefertur  feifita 

exifleKte\  tdem  nup*r  rex  Cu>olu$  fecundus  poflea  apud  Weflmo- 
votfcndc^514"  naftelium  pratdia.m  de  tab  Jtoiu  Juo  inde  feifitus  obiit*  foft 
fcends  to  James  iU)m  mortem  advo.atto  ecclejwe  piaedidae  defcendebat  Jacobo 
II.  nuper  re gi  Angliae  juundo  utfratri  et  haeredi  praeaidi  nuper 

regis  Caroli  fecunai,  fer  quodpraed'hius  nuper  rex  Jacobus  ft- 

tundus  fuit  feititus  de  advocotione  cedefiae  praeAifta'  ul  de  uno 

groffo  per  je  ut  de  feodo  et  jure  in  jure  cor onae  fuae  Angliae, 
Tames  II  abdi*  (fUt  1u*^*m  nuP£r  rex  Jacobus  fe>  undus  de  advocatione  frae- 
cates.  dicla  utpraefertur  jeifttus  de    egimine  hujus  regni  Angliae  fe 

deinifn,  per  quod  advocatio  fraedrda  eifdem  domino  regi  et  do- 
Whereby  the  minoe  regmae  vum  devenit.  fer  quod  iidem  d.minus  rex  et  di- 
advowfon  dc-  miTJa  ngwa  nunc  fuerunt  et  adhue  exijhnt  feifti  de  advocation* 
and  M  "  ecc  efhie  pfne^^ae  ut  de  uno ^rofjo  ierje  ut  dt  fecdo  et  jure  in 

jure  iorona'  fuae  <lngli<ie,  et/ic  iude  feifttis  exi/let.tilus,  eccltfia 
The  church  be-  praed icl a  va.nuit  Per  m  rtcm  Samiuays  ,  whereupon  it  be- 
comes void  by  loncs  to  the  kin?:  and  queen  to  prefent,  and  the  defendants 
the  death  of      m1-Ui|^     £.         n  r  9 

Samwayes.         mndred  tficm>    &V- 

The  bifhop  claims   nothing    but  an   ordinary,  therefore 
judgment  is  given  againfl  him  with  a  ceffet  executto,  &c. 

The  defendant  Fiers  confefies  by  his  plea,  quod  bene  et 
vemm  ej?y  that  Charles  I.  was  feifed  of  this  advowfon  in  grofs, 
and  that  he  prefented  Dr.  Henry  Wichham  his  chaplain  5  but 
he  farther  fays,  that  Charles  I.  being  feifed  as  aforefaid,  by 
his  letters  patent  dated  the  nineteenth  of  July  14th  of  nis 
reign  (which  he  pleads  with  a  profert  in  curia  J  ex  fpeciali 
gratia  et  mero  motu  granted  the  laid  advowfon  Willelmo 
Theaxton  tunc  armigcio  prjlea  militi,  to  him  and  his  heirs,  by 
virtue  whereof  Theaxton  was  feifed  in  grofs,  and  being  fo 
feifed  the  church  became  void  by  the  death  of  Wichham ; 
whereupon  John  Piers  father  of  the  defendant,  not  having 
any  right,  but  upon  ufurpation  upon  Theaxton,  prefented 
William  Metcalfe,  who  was  inflitutcd  and  inducted,  upon 
which  P'te>s  became  feifed  of  the  advowfon  in  grofs  by 
ufurpation,  and  William  Theaxton,  then  being  created 
knight,  releafed  to  Piers  and  his  heirs  all  his  right,  intereft, 
C3V.  in  the  faid  advowfon  •,  that  Piers  being  feifed  in  fee 
died,  whereby  the  advowfon  defcended  to  the  defendant 
Richard  Piers  as  fon  and  heir,  whereby  he  was  feifed  in  grefs, 
and  being  fo  feifed,  the  church  became  void  by  the  death  of 
•  Metcalfe, 
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Metcalfe  and  continuing  void   for  a  year  and  a  half,  King         Rpx 
Charles  II.  prefented  Dr.  Samivayes  by  lapfe,  who  was  inlti-     Bism.pof 
tutcd  and  induced  ;  that  Dr.  Samivayes  is  dead*  upon  which     Chemkk. 
the  defendant  prcfented  the  other  defendant  Scroop?  [who  is 
alfo  fince   dead]    and   then    he  traverfes,  /djque    hoc  that 
Charles  I.  died  feifed. 

f 

The  defendant  Scroope  pleaded  the  fame  plea. 

The  attorney  general  craves  oyer  of  the  letters  patent, 
which  being  entered  in  haec  verla,  recited  that  Queen  £7/- 
z-thetb  by  her  letters  patent  dated  the  20th  of  Iubruary  the, 
thirteenth  of  her  reij>n  inter  alia  granted  to  the  earl  of 
Wnrw'uk  and  his  heirs  the  manor  of  Bedall  and  other  lands 
late  the  pofl'cffions  of  Si  mm  Dhby  attainted  of  hi^h  treafon, 
with  all  mefluages,  £?V;  and  among  other  general  words, 
wins  advacattones  ct  jura  patronatus  erchfiarum  in  Bednll}  et 
alia  diclo  manerio  de  BedaU  fpeclantm  vel  quoqujwodo  fiertineu- 
tli ;  then  the  letters  patent  recite,  that  King  James  I.  the 
eighteenth  of  duguft  in  the  feventh  of  his  reign  granted  the 
rent  referred  by  the  patent  of  Queen  Elizabeth  to  £>ir  ChriJ- 
t:pher  Hatton  and  Needham ;  and  then  they  reci;e,  that  all 
t'.iefe  premifes  by  good  and  fufficient  aflurances  were  veiled 
in  Sir  Wiiliam  Theaxton  ;  then  king  Charles  f.  confirms 
to  Sir  Wii.iam  Theaxton  and  his  heirs  the  find  manor  of 
Bedall  and  the  rent,  and  all  advowums  appertaining  to  the 
manor  ;  cumque  pratdiclus  IVillelmus  Theaxton  virtutr  prat4>c- 
tarum  liter  arum  pateutium  eidem  comxti  I  la  r  wick  de  pramiffts 
ut prafertur  facia  rum  adweatienem  ecchjix  de  Bedrll  pradic-  , 
tant  vel  jus  prafentandi  ad  ccciefiam  illam  fecundum  ichor  em  et 
intentionem  earundem  literarum  pateutium  habere  clam  at  ftbi 
haeredibus  et  njftgnatis  fuis ;  and  forafmuch  as  we  before  this 
time  prefented  one  'John  IVilfon  to  the  faid  church  of  Bedall 
by  lapfe,  and  afterwards  the  church  being  void  by  the  death 
of  WiifoHy  we  prefented  Dr.  Wiclham  plena  jure  j  and  then 
they  recite,  that  Theaxton  to  recover  his  right  and  prefenta- 
ticn  fued  a  qu/ire  impedit  again  ft  the  bifhop  of  Chejler  and 
W^iclham^  in  which  iffue  was  joined;  but  that  afterwards 
an  agreement  was  made  between  Theaxton  and  Wickham^ 
that  Theaxton  mould  defift  from  his  fuit,  and  permit  Dr. 
Wiclham  to  cnjpy  it  during  his  life,  and  afterwards  Theaxton 
and  his  heirs  mould  prefent  as  often  as  the  church  fhouid 
be  void  j  and  the  king  recites  that  he  was  informecfof  this 
agreement  by  Dr.  IVickham  his  chaplain  ;  nos  igitur  vottntes% 
that  the  faid  presentations  of  Wilfon  and  Wiclham^  or  of 
either  of  them,  or  their  inflitution  and  induction,  mould 
not  prejudice  the  lawful  light  of  Theaxton  and  his  heirs,  to 
prefent  to  the  faid  churcn  for  the  time  to  come  \  intentioqne 
fioffra  ulterius  exiftit,  That  Theaxton  his  heirs  and  afligns 
fhouid  freely  and  peaceably  enjoy  the  advowfon  of  the  faid 
church  /ecu  ndum  teuorem  et  ventm  intentionem  prt.difla  urn 

liter  4  rum 
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R"  literarum  patentium  per  fradiclam  nuper  reginam  Elizabethan: 
*•  f  prafato  comiti  Warwick  ut  prafertur  eonfeclarumy  atiquo  d<- 
l Hester,  ftffuji-u  a'iquibus  defefiibus  in  eifdem  Uteris patent  ibus  ncn  d- 
Jlantibus ;  fciatis  igitur?  quod  dedimus  et  concejfimus  advocation 
ft  em  praedicl*  eccleft*  de  Bed  all t  hecnon  me  die  tat  em  advoca- 
tionis illius  ecclefiae^  et  totum  jus%  titulttm,  it  clameurn,  qturcun- 
que,  tsfc.  qu£  quovifmodo  habemusy  vet  habere  poterimus^  to  the 
faid  advowfon  ;  then  follows  a  general  tion  ob ft  ante  of  the 
omiflion  of  the  mention  of  the  true  value  or  of  any  former 

Thetraverfe  of  grant,  feV. 

P3ft  b *  *'•'"  d  *^e  attorney  general  after  this  oyer  of  the  letters  patent 
byUan  incon  °rt-  demurs,  and  (hews  for  caufe,  that  the  defendant  Piers  has 
em  title.  Vide  not  fufficiently  induced  his  traverfe.  The  defendants  join 
3Salk  155.  in  demurrer.  And  in  the  common  pleas  judgment  was 
o'ViiM  £'ven  *or  ^C  ^*n%  an(*  5uecn  **Y  Treby  chief  jufticc,  Ne- 
vol.  5.  p.  im.  V*M  anc*  Powell  fenior  juftices.  Upon  which  error  was 
Avoid  grant  by  brought  in  3.  R.  and  this  cafe  was  argued  by  /erjeanc  Pem- 

thcowncrofan^/^/iand for  the  plaintiffs  in  error,  and  b?  Mr. 

alXcient'io-01  PIace  and  thc  attorncy  g^eral  for  the  king ;  and  afterwards 
ducement  to  a  folemnly  argued  on  the  bench,  in  this  term  by  all  the 
traerfethat  he  judges ;  a  it  I  two  points  were  made  in  this  cafe. 

died  feifed. 

The  truth  of  an  immaterial  allegation  is  not  admitted  by  pleading  over.  S.  C.  Silk.  560. 
/  Mod.  297.  bemb.  ace.  Salk.  91.  Str.  298.  and  vide  ante  18.  H.  BJ.  6a.  Com.  Pleader.  Q^ 
6.  an.  Ed.  vol.  5.  p.  139. 

In  a  quart  impedit  the  cxael  period  in  a  particular  reign  when  a  man  was  feifed  or  prefcnt- 
ed,  is  immaterial,     g.  C.Salk.  560.     5  Mod.  297. 

Letters  patent  may  be  pleaded  in  the  court  in  which  they  are  enrolled  without  a  profert. 
D.  ace.  5  Co.  74.  b.  Put  not  clfewhere.  Sed  vide  Ford  v.  Burnham.  Barnes  4to.£d.  340. 
Dougl.  115,  1  Term  Rtp.  149*  15$. 

Upon  oyer  every  intendment  iriuft  be  made  in*  favour  of  the  inftrument  produced.  Vide 
Cro.  Jac.  679.pl.  17. 

Under  a  grant  from  t*e  crown  of  all  advowfons  appendant  to  a  manor,  an  advowfon  in 
,  grofs  wiil  not  pafc.    Vide  Moor  45-    Hob.  513.     4  Mod.  1. 

Though  it  has  thc  reputation  of  appendancy. 

Dropping  a  quare  impedit  in  favour  of  a  pcrfon  prefented  by  the  king  without  the  king'* 
knowledge,  is  a  good  confederation  for  a  grant  from  the  crown,  though  thc  plaintiff  had  in 
ftridfcncfs  no  ri^ht  to  the  pnrfentstion.     . 

Words  exprefling  an  intent  that  the  patentee  fhall  enjoy  the  fubjed:  of  it  at  all  events,  will 
make  a  patent  of  confirmation  operate  as  a  grant  de  novo.  6.  C.  5  Mod.  197.  R.  ace.  8  Co. 
166.  b.  See  alfo  8  Co.  167.  a.    I  Mod.  195.  , 

A  falfe  recital  in  an  immaterial  point  will  not  vitiate  thc  king's  grant.  D.  ace.  Lane  75. 
109.  »  Co.  54.  b.  Vide  Hob.  203.  223.  I  Co.  43.  a.  6  Co.  $$.  b.  ante  50. 

Under  a  parent  from  the  crown,  reciting  that  the  patentee  claimed  an  advowfon  under  a 
former  patent, that  the  crown  had  notwithflanding  afterwards  prefented  once  by  lapfe,  and  then 
pleno  jure  ;  that  the  patentee  had  upon  the  latter  prcfentation  brought  a  quare  impedit  to  reco- 
ver his  right  and  prefcntation,  and  dropped  it  on  an  agreement  with  the  perfon  ptefented  by 
the  crown  that  fuch  perfon  (hould  enjoy  during  his  life,  and 'that  from  thenceforth  theprefen- 
tat ion  fliould  belong  to  the  patentee  and  hie  heirs;  of  which  agreement  the  crown  had  after- 
wards been  informed,  that  the  crown  was  unwilling  that  its  presentation  mould  prejudice  the 
patentee's  lawful  right,  and  intended  that  he  fljould  enjoy  the  advowfon  according  to  thc  true 
intent  of  the  former  patent,  any  defed  therein  notwithilanding,  and  granting  the  advowfon 
de  novo,  with  all  the  claim  and  title  of  the  crown  thereto,  thf  patentee  (ball  have  the  advow- 
fon, though  it  did  not  pafs  under  the  firft  paten:. 

The  validity  of  one  patent  cannot  be  decided  upon  from  the  recital  of  it  in  another. 
A  man  may  ukc  by  the  addition  of  knight,  though  he  is  really  no  knight.  S.  C.  12.   Mod. 
X85.  187.     Caith.  440,  44I.     Sulk.  560!    3  Salk. '236.     Holt  493^  Semb.  cont.  Bro.  Grant. 
50.  D.  cont.  ar*.  4-  H.6. 1  "b.     Vide  I  Bulftr.  21.    Cro.Ja\.  240.    Lilt.  Rep.  181.  197.  213. 
W.  Ion.  215.     Cro.  Car.  271.     Hob.  Jij. 

I.    If 
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1.  If  the  letters  patent  of  king  Charles  I.   pafled  the         Rex 
advowfon  to  Sir  William  Theaxton  and  his  heirs.  b    *      f 

2.  If  the  grant  (hewn  upon  the  oyer  can  be  intended  the  c«e»t*ii. 
fame  grant  with  that  which  was  pleaded. 

And  as  to  the  firft  point  Turton^uHice  argued,  that  the 
letters  patent  of  Charles  I.  could  not  pafe  the  advowfon  to 
Sir  William  Theaxton  and  his  heirs. 

And  he  faid,  that  he  would  confider  the  cafe  abftra&ed 
from  the  letters  patent. 

And  Secondly  as  it  was  upon  the  record  with  them. 

And  1.  he  was  of  opinion,  that  if  the  defendant  had  not 
pleaded  thefe  letters  patent  with  a  profert  in  curia,  as  he  had 
no  need  to  do,  Cro.  Joe.  317.  that  then  the  plea  had  fuffi- 
ciently  confefied  and  avoided  the  plaintiff's  declaration,  and 
the  alledging  of  the  grant"  tolheaxton  in  fee  had  been  a  good 
inducement,  to  traverfe  the  dying  feifed  of  King  Charles  L 
Jones  11,   iz.     Winch.  13,   14. 

2.  He  was  of  opinion,  that  this  advowfon  ought  to  be 
taken  as  an  advowfon  in  grofs.  1.  Becaufe  the  king  has 
declared  that  queen  Elizabeth  was  feifed  in  grofs,  which  the 
defendant  has  not  denied,  but  has  admitted  it.  2.  Becaufe 
the  defendant  has  not  only  admitted  it,  but  he  has  alfo  con- 
fefled it;  for  he  fays  quod  bene  et  verum  ejl%  quod  Carol  us 
primus  devenit  feifitus  mode  etformay  as  is  fpecified  in  the  de- 
claration, and  in  the  declaration  it  is  (hewn,  that  the  queen 
was  feifed  in  grofs;  (o  that  it  is  as  full  a  confeflion,  as  if 
he  had  conferred  it  in  ter minis.  3.  It  muft  be  in  grots,  be- 
caufe if  it  had  been  appendant,  it  would  have  pafled  to  the 
earl  of  Warwick  by  the  letters  patent  of  the  queen,  and  then 
the  queen  had  not  died  feifed  of  it,  as  is  alleged  in  the  de- 
claration. * 

2.  He  confidered  the  cafe  as  it -was  upon  the  record  to- 
gether with  the  letters  patent,  and  in  that  confideration  two 
queftions  arife. 

x.  If  the  advowfon  pafled  by  the  letters  patent  of  queen 
Elizabeth  to  the  earl  of  Warwick 

2.  If  not,  yet  if  it  pafled  by  the  letters  patent  of  king 
Charles  I.  to  Sir  William  Theaxton.  - 

And  as  to  the  firft  he  was  of  opinion,  that  this  advowfon 
did  not  pafs  to  the  earl  of  Warwick  by  the  letters  patent  of 
the  queen;  I.  Becaufe  the  queen  was -feifed  thereof  in 
grofs,  and  (he  grants  it  as  appendant,  and  fo  {he  was  de- 
ceived in  her  grant.  2.  It  does  not  appear  that  the  queen 
intended,  that  this  advowfon  (hould  pafs;  for  it  is  com- 
prifed  only  in  the  general  words  advocations  et  jura  ecclefia- 
rum,  v$V.  And  probably  if  the  queen  had  i  11  te ikied,  that 
this  advowfon  (hould  pafs,  the  church  being  of  great, value, 
(he  would  have  granted  it  by  exprefs  name. 

Objection.    It  (hall  be  intended  to  have  been  appendant. 

Anfwer.  That  intendment  cannot  be  admitted  againft 
the  record. 

2.  Admits 
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Rex  2.  Admitting  tfiat  it  did  not  pafs  by  the  letters  patent  of 

v*     f    the  queen  to  the  earl  of  Warwick,  then  if  it  parted  by  the 
Chester,     letters  patent  of  king  Charier  I.   to  Sir  William  Thtaxton. 
And  he  was  of  opinion,  that  it  did  not.     i.  Becaufe  upon 
confederation  of  the  recital  of  the  letters  patent  it  appears, 
that  the  king's  intent  was  only  to  confirm  the  old  title  of 
,  Sir  William  Thcaxton,  and  not  to  give  him  a  new  title,  but 

that  he  would  have  fuch  eftate  as  the  earj  of  Warwick  had 
of  the  grant  of  the  queen.     For  the  claufe  in  which  the 
grant  is  contained  is  not  independent  of  the  precedent  claufe, 
but  is  coupled  with  it  and  the  recitals  by  the  illative  con- 
junction igitur.     2  Browtil.  232.     And  in  effect  the  defign 
of  the  king  feems  to  be  only  to  prevent  any  prejudice  that 
his  prefentations  might  have  done  to  Theaxton's  title  under 
\Vh«i  the  king:  the  earl  of  Warwick,     2.  One  ought  to  take  care  that  the 
is  deceived,  joking  be  not  deceived,  for  when  he  is  deceived  the  grant  is 
VideLaiie?io9.void-      5  Co-  93'  *•     l  Q°>  43*  *•  *•  Lant  7c.  2  Roll.  Abr. 
3  Leon.  1 19.  pi.  188,  189.     17  Vitu  98.  to  108.     Now  here  the  king  is  de- 
i?o.    1  Mod.    ceived,  for  the  king  imagined,  that  Theaxton  had  a  right  to 
195.  i96»  x97»  thc  advowfon,  when  in  truth  he  had  none  at  all ;  and  there- 
Dig.  "Grant.mG.  f°re* tnc  grant  founded  upon  fuch  falfe  confideration  is  void. 
8,  9.  2d.  Ed.     Befides,  that  a  falfe  recital  in  letters  patent  will  render  the 
*ol.  3.  p.  449,  king's  grant  void,   Hob.  203,  204.     Now  it  is  recited  in 
45°'  thefc  letters  patent,  that  Theaxton  claimed,  &c.  which  ac- 

cording to  (a)  2  Co.  90.  ought  to  be  intended  a  lawful 
claim ;  whereas  it  appears  before,  that  he  had  no  title  to  the 
advowfon  j  and  for  this  caufe  the  grant  is  void.  3.  No  no- 
tice is  taken  in  any  of  the  letters  patent,  that  this  advowfon 
was  in  grofs;  and  therefore  that  vitiates  the.  grant.  And 
for  thefc  reafons  he  concluded,  that  the  letters  patent  of  king 
Charles  I.  did  not  pafs  the  advowfon  to  Sir  William  Theaxhn 
and  his  heirs- 

But  againft  this  it  was  argued  by  Holt  chief  juftice,  and 
R-jheby  juftice,  that  this  grant  of  Charles  I.  was  good.  And 
Holt  chief  juftice  faid,  that  the  principal  ground  upon 
which  the  judges  of  the  common  pleas  gave  their  opinion 
was,  that  they  took  it  as  admitted,  that  this  advowfon  was 
in  grofs  in  the  reign  of  queen  Elizabeth  at  the  time  of  the 
grant  to  the  earl  of  Warwick. 

And  as  to  that  he  was  of  opinion,  that  it  is  not  admitted 
upon  this  record,  that  queen  Elizabeth  was  feifed  in  grofs 
at  the  time  of  the  grant  to  the  earl. 

2.  Admit  that  it  wasthen  in  grofs  in  the  queen,  yet  he 
was  of  opinion,  that  it  patted  by  the  letters  patent  of  Charles  I. 
to  The  ax  ton. 

As  to  the  firft,  the  cafe  is  thus.  The  attorney  general 
declares  that  queen  Elizabeth  14th  of  February,  12th  of 
ber  reign,  was  feifed  of  this  advowfon  in  grofs,  and  then 
prefented  Tyms,  prout  by  the  inrohnent  of  the  letters  patent 
in  chancery  nunc  apud  Wejlmqnajlerium  remanens  plenius  op- 

(#}  I  can  find  nothing  in  3  Co.  90.  to  warrant  cliis  quotation 

paret 
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paret.    New  though  the  defendant  admits  Charles  I.  to  have         Re* 
been  fcifed  of  this  ad  vow  Con  in  grofs  by  defcent,  and  con-     ullH^V  of 
fcqucntly  that  queen  Elizabeth  was  feifed  in  grofs  of  it  at     Chest rn. 
fome  time  of  her  reign ;  yet  he  does  not  admit  it  at  the  . 

prccife  time  of  the    14th  of   February   12   of   her  reign  5 
becaufe  the   alleging  of   the  time   and    day  when  queen  ' 

Elizabeth  was  feifed  in  grofs  is  furplufage  and  immaterial ; 
for  it  is  fufficient  to  allege  general  feifin  in  a  quart  impedit 
in  time  of  peace  in  the  reign  of  fuch  a  Icing.     Then  though 
the  defendant  dees  not  deny  a  thing,  yet  he  admits  by  it 
only  things  materially  alleged,  but  he  does  not  admit  things 
immaterially  alledged.     Then  if  he  has  not  admitted  the 
feifin  in  grofs,  and  prefentation  <>(  Tyms  14th  of  February, 
12th  of  the  reign  of  Elizabeth ;    then  the  advowfon  may 
have  been  appendant  to  the  manor  of  Bedall  at  the  time  of 
the  grant  to  the  earl  of  Warwick^  and  fo  might  well  pafs 
by  the  letters  patent.     The  time  of  the  feifin  and  prefen- 
tation is  not  traverfable,   and  all  the  precedents  never  aj-t 
lege  tKe  day  of  the  feifin  or  of  the  prefentation.     Then 
if  it   is    fo    immaterial,    that    one    cannot   deny  it,    the    • 
not   denying    it    will    not     amount     to     an     admittance. 
Befides,    that    nothing    that   is  immaterial,    though    it    be An  immaterial 
admitted,    will    amount    to  an    eftoppel.     If    the    defen  n^**^"      " 
(iant  had  fliewn  another  title  in  his  plea,  and  had  travcrfed  an  cUcprch "r. 
the  prefentation  of  Tymsf  medo  et  forma,  and  it   had   ap- ace.  T.  Jones. 
peared  upon  the  evidence  at  the  trial,  that  the  queen  had  l~°-  T;  Ra>'m- 
prcfented  in  the  43d  year  of  her  reign ;  that  would  have  *f  6;J *£'  Ef' 
maintained  the  iflue,   and  the  verdict  mult  have  been  a- D.  ice!  Co.  Liu. 
gainft  the  defendant.     In  aft  ions  of  trefpafs  and  battery,  .152.  b.  Vide 
where  it  is  necefiary  to  (hew  a  time   in  the  declaration,  £°£l-  £,*°ri,cl. 
evidence  of  a  trefpafs  at  any  other  time  before  the  acXion  ^  \2il  ^' 
brought  will  maintain  the  iflue.     A.  fortiori    in   this  cafe, 
where  there  is  no  need  to  allege  a  time ;  fo  that   t\  would 
be  very  uni'uft,  to  conclude  a  man  by  his  admittance  of  a 
thing  which  he  could  noMraverfe,  or  if  he  could,  is  not 
material  to  be  proved.     And  though  it  is  an  admittance  of 
a  feifin  in  grofs  in  queen  Elizabeth  in  fome  time  of  her 
reign,  yet  there  was  time  enough  in  her  long  reign  for 
usurpations  after  the  letters  patent,  by  virtue  of  which  fhe 
might  have  prefented  Tyms.     2.  There  is  art  here  in  the 
pleading  of  the  inrolment  of  the  letters  patent  of  prefen- 
tation in  chancery,  for  they  thought  that  they  could  not 
be  denied  j  but  that  is  of  no  fignification,  for  if  the  let- 
ters patent  are  inrolled  in  the  fame  court  where  the  pies* 
is,  one  may  plead  them  without  fliewing  them,  but  if  they 
are  inrolled  in  anptfcer  court  one  cannot  plead  the  inxol-     1 
roent,  without  making   a  profert  of  an  exemplification  of 
tbem  under  the   great  feaJ.     Now  if  the  declaration  had 
been  without  artifice  in  the  ufual  manner,  viz.  in  the  time 
of  peace,  cifr.  and  the  defendant  had  pleaded  as  he  bap 
&nc  here  upon  oyer  of  the  letters  patent,  it  had  been  a 

good 
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Rex         good  tide  for  the  defendant,  becaufe  the  defendant  would 

Bishop  of    not  ^c  °b^8ec*  t0  aver  t*iat  ^ls  advowfon  was  appendant, 

Chester.     f°T  the  contrary,  viz.  that  it  was  in  grofs  in  the  queen  at 

Pyei-,  aij.       the  time  of  the  grant  of  the  earl  of  Warwick^  would  not 

appear-,  and  all  things  upon  oyer  (hall  be  intended  to  make 

the  grant  good,  if  nothing  to  the  contrary  appears. 

2.  Admit  that  it  was  not  appendant  at  thfc  time  of  the 
grant  to  the  earl  of  Warwick  \  yet  he  was  of  opinion, 
that  this  advowfon  pafled  by  the  letters  patent  of  king 
Charles  I. 

1.  By,  him,  the  grant  is  full  and  exprefs. 

2.  No  fuggeftion  in  the  patent  is  falfe  unlefs  that  which 
fays,  that  Wilfon  was  prefented  by  king  Charles  by  lapfe; 
nor  is  it  faid,  that  the  advowfon  pafled  by  the  letters  patent 
of  the  queen. 

3.  Where  it  is  faid  that  Theaxton  claimed  it  by  virtue  of 
the  patent  of  the  queen,  that  mud  not  bt  intended  lawful 
claim  \  for  if  a  man  claims  an  advowfon  by  colour  of  a  void 
patent,  and  the  king  prcfents,  and  afterwards  in  confi- 
deration  that  the  other  will  permit  tyis  clerk  to  enjoy  during 
his  life,  the  king  grants  the  advowfon  to  the  other  and  his 
heirs,  and  the  other  permits  the  king's  clerk  to  enjoy  it 
during  his  life ;  it  is  a  good  confideration^  and  the  paxent 
is  good. 

Objeftion.  It  is  faid  in  the  recital  of  the  patent  of  Char  la  I. 
that  theaxton  fued  a  quare  impedit^  to  recover  fuam  praefenta- 
tionem. 

Anfwer.  That  is  only  the  fuggeftion  of  the  writ. 

4.  It  is  fuppofed  and  admitted  by  the  letters  patent  of 
Charles  I.  that  the  patent  of  Elizabeth  might  be  void,  yet  the 
king  declares,  that  it  was  his  true  intent,  that  Theaxton  and 
his  heirs  (hould  enjoy  it  notwithstanding  any  defecls  in  the 
letters  patent,  and  then  proceeds  to  the  abfolute  grant  of  the 
advowfon  to  Theaxton  and  his  heirs.  There  .are  ftronger 
cafes,  whefc  the  intent  of  the  king  has  been  to  confirm 
letters  patent  that  were  void,  yet  if  his  intent  has  alfo  ap- 
peared, to  grant  the  thing  de  novoy  the  letters  patent  have 
been  adjudged  good  and  the  grant  alfo.  HiL  22.  (3*  23  Car, 
2.  in  fcaccario  in  the  time  of  chief  baron  Hale,  the  cafe  be- 
tween Atkyns  and  Holford  was  thus;  king  Edward  3.  by  his 
letters  patent,  reciting  that  king  John  had  by  his  charter 
granted  to  the  abbot  and  convent  of  Thifllewor  th  returna 
brevium,  and  reciting  that  it  had  been  found  by  inquifition, 
that  the  abbot  and  convent  ufurped  the  franchife  of  the 
crown,  fo  that  the  franchife  was  revetted  in  the  crown; 
firft  Edward  HI.  'confirms  the  charter  of  king  John,  and 
then  goes  on  and  grants  to  the  abbot  and  convent  returna 
brevitim\  it  was  agreed  in  that  cafe,  that  the  charter  of 
king  John  was  void ;  and  it  might  have  been  objected, 
that  king  Edward  III.  efteemed  the  charter  of  king  John 
good,  apd  that  the  inquifitiorj  was  falfe,  and  therefore  he 

intended 
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irtencfcd  only  to  make  reftitution  of  the  franchifc  that  was         Rlx 
revetted  in  the  crown ;  but  it  was  adjudged)  that  though     *  ^  "'    f 
the  grant  of  king  John  was  void,   yet  the  grant  of  Edward    Chester. 
III.  was  good,  becaufe  the  intention  of  the  king  appeared 
to  pafs  to  the  abbot  and  convent  the  returna  brevium.     And 
this  cafe  he  cited  as  a  cafe  in  point. 

Objedlion.  This  claufe  is  qualified  by  the  feat ndum.teno-  s 

remetveram  intent  ionem  literarum  patent!  14m  of  the  queen,  (3V. 

Anfwer.  That  intent  is  not  to  be  under  flood  of  that  which 
actually  pa  fled,  but  of  that  which  was  defigned  to  pafs; 
for  the  patents  of  Charles  I.  fuppofe  a  defeft  in  thofe  of 
the  queen ;  fo  that  it  is  not  con  ft  rued  a  legal  intent,  but  a 
moral  intent.  If  this  advowfon  at  the  time  of  the  queen's 
grant  had  the  reputation  to  be  appendant,  the  queen  might 
well  have  intended  to  pafs  it,  though  in  flri&nefs  of  law  if 
it  was  in  grofs  it  could  not  pafs.  A  manor  in  reputation 
may  pafs  by  the  name  of  a  manor  in  grants,  between  com- 
mon perfons,  6  Co.  63.  a.  64.  b.  though  perhaps  the  law 
may  be  otherwifc  in  the  cafe  of  advowfons.     If  a  man  feifed  !f  ^aPP<f**nt 

r  *  ...  .  r  ,  is  excepted  out 

of  a  manor  to  which  an  advowfon  is  appendant,  mort gages  0f  a  mortgage 
the  manor  in   fee,  excepting  the  advowfon;  if  the  money  of  the  principal, 
is  paid  at  the  day,  the  advowfon  is  become  again  appen-onthcforfciturc 
dant;  but  if  the  money  is  paid  after  the  day,  it  will  have  J^^J^SSS 
the  reputation  of  appendancy,  but  in  truth  it  is  not  appen-  £,  deftrored. 
dant.    It  might  be  that  this   advowfon  was  appendant  be-  s.  p.  3  Salk. 
fore  the  queen  prefented  Tyms,  and  was  then  fevered,  but  **  40.  vide 
retained  afterwards  the  reputation,  of  appendancy ;  and  if  "^  I9  ' 
in  this  cafe  the  grant  was  of  the  manor  with  the  advowfoij 
appendant,   this  '  reputation    might  be   fufficient  to  juftify 
the  intent  of  the  letters  patent,  that  it  was  in  ended  to  be 
pafied.     Befides,  that  in  this  cafe  it  does  not  appear,  that 
there  was  any  other  advowfon  but  Bedall  appendant  to  this 
manor,  which  is  a  foundation  of  a  very  ftrong  prefumption 
of  the  queen's  intent  to  pafs  it.     He  faid  farther,  that  he 
had  fearched  in  the  hiftory  of  this  church,  and  it  feemed  to 
him,  that  it  was  appendant  to  the  manor  at  the  time  of 
Queen  Elizabeth's  grant.      See  Co*  Entr.  477.  b.  tit.  quart 
imp.  pi.  2.     It  appears,  that  this  advowfon  was  appendant 
to  this  manor  in  the  time  of  Edward  HI.    afterwards  a  man 
was  feifed  in  fee  of  the  manor  of  Bejallt  to  which  this  ad- 
vowfen  was  appendant,  and  it  defcended  to  two  coparce- 
ners, fo  that  then  it  was  appendant  by  turns,  one  time  tp  ' 
the  one  moiety,  and  the  other  time  to  the  other  moiety  ; 
one  moiety  of  it  came  to  the  lord  Lovel  in  fee,  who  was  at- 
tainted of  treafon  in  the  time  of  Henry  VII.    by  which 
Henry  VII.  was  feifed  of  it  in  fee ;  afterwards  Henry  VII. 
gave  -this  moiety   to   the   anceftor  of  Digby  in  tail,  from 
whom  it  came  to  Simon  Digby,  who  in  the  time  of  queen 
Elizabeth  committed  treafon,  and  then  the  church  became 
void,  and  the  queen  prefented!  and  then  Digby  was  at- 
tainted i 
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R"         tainted:  fo  that  the   cafe  is  thus;  tenant  in  tail  of  a  m:- 

Vm      f    nor,  to  which   an  advowfon  is  appendant,  reverfion  to  the 

Chester.     queen   in   fee :    tenant  in  tail   commits   treafon,  then  the 

Ifarevcrfioner  queen  in  reverfion   ufurps,  by  this  the  advowfon  is  in  the 

puts  the  parti-    queen  in  grofs,  afterwards  tenant  in   tail  is  attainted,  the 

P  rff  iV™  OXf  advowfon  is  become  appendant  again  ;  for  the  appendancy 

an  appendant!    was   not   deftroyed    by  the  ufurpation,  for  though   it  was 

the  appendancy  fevered  from  the  eff ate  tail,  yet  it  was  not  fevered  from  the 

will  revive         fcc;  {\xcn  by  the  attainder  the  eltate  tail  is  wholly  extinft, 

cular^ttatc  de-"  anc*  tnc  9uecn  *s  feifed  in  her  reverter.    -As  if  there  is  te- 

tennines.  nant  for  life  of  a  manor  to  which  an  advowfon  is  appendant, 

the  reverfion  in  fee  to  A.  A.  ufurps  upon  the  tenant  for 

life,  the   advowfon  is   become  in  grofs,    but  if  the  tenant 

for  life  dies,    it  is   become    appendant   again.     Hob.   323.. 

Sir  William  Elvh's  cafe.     So  that  though  the  queen  might 

have  been  feifed  in  grofs,  when  (he  prefented  7j-«v,  yet  the 

advowfon  might  have  been  appendant  at  the  time  of  the  grant 

to  the  earl  of  Warwick.     And  the  furer  way  here  to  have 

come  to  the  right,  had  been  to  have  taken  iflue  upon  the  tra- 

verfes,  and  not  to  have  laid  fnarc6  to  trap  men's  rights,  which 

judges  ought  to  difcourage. 

Obje&ion  There  is-  a  falfe  fuggeflion, '  that  king 
Charles  I.  prefented  Wilfin  by  lapfe,  where  in  truth  king 
James  I.  prefented  him  pleno  jure* 

Anfwer.  Every  falfe  recital  in  a  thing  not  material  will 
not  vitiate  the  king's  grant,  if  it  appears  that  it  was  his 
intent  to  grant  the  thing ;  now  here  the  king  would  not 
hazard  the  title  of  Wickham>  and  therefore  took  this  means 
to  determine  the  controverfy,  by  the  confirmation  of  Theax- 
torfs  right,  if  there  was  any  in  him,  or  if  he  had  no  right, 
to  give  him  a  right.  And  the  confideration  is  fufncteot  if 
Theaxton  had  no  right,  viz.  the  defifting  from  the  fuit,  whe- 
ther he  had  right  of  fuit  or  not.  And  be  compared  it  to 
r  Co.  43.  a.  6.  Co.  55.  a.  furrender  of  letters  patent,  (sV. 
•  It  is  not  material  to  Theaxton  whether  king  James  L  prc- 

An  immaterial  fented  by  lapfe,  or  pleno  jure ;  and  every  little  miftake  in 
mi^hWk^tan  immatcr^  P°int  W'N  not  avoid  the  king's  grant,  if  the 
mpt  if  hi» !L*  *ntcnt  appears,  and  the  fuhftance  is  performed, 
tent     remains  apparent.     R.  ace.  I  Roll.  Rep.  23.    D.  ace.  1  Mod.  196. 

Befides,  if  the  judges  adjudge  thefe  letters  patent  of 
Charles  I.  void,  it  will  avoid^the  letters  patent  of  queen  Eli- 
zabeth*, which  arc  not  before  the  court;  and  one  cannot 
adjudge  letters  patent  void,  which  appear  only  by  recital. 
And  farther  the  letters  patent  of  the  queen  might  have 
words  general  enough  to  convey  the  advowfon  in  grofs*, 
for  the  recital  fays,  mat  the  queen  inter  alia  granted j  now 
it  may  be,  that  the  letters  patent  of  the  queen  contain  thefe 
words,  viz.  aut  exijlentes  in  Bedall\  and  thofe  words  would 
pafs  -the  advowfon  in  "grofs ;  and  if  that  had  appeared  in 
evidence  upon  iflue  joined,  the  verdict  would  have  been  for 
the  defendant.     1  Mod.  195. 

Objeflion 
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Obje&ion.  The  granting  part  of  the  letters  patent  muft         R*x 
relate  to  the  recitals.  * •     f 

Anfwer.     If  it  appears  by  the  recitals,  that  the  king  has     Chestk*. 

intent  to  pafs  nothing  in   which  he   had  profit,  but  only  Whtrc  it  ap- 

what  was  detained  by   concealment   from  him,  the   recital  P^ from  d*e 

will   qualify   the    general    words    of  the  grant,  becaufe  itfec"i°faPa" 

n      •   '    1  .    .  **  1.     .    -rtb  t        '  rtcnt  that  the 

appears  that  his  intent  was  not  to  diminiih  the  revenues  of  kingmeanscnly 

the  crown.     But  if   there   are  words  in  the  grant  which  to  convey  a 

(hew  that  the  king  intended  to  pafs  the  land,  although  it  ™£ht  concealed 

was  not  concealed,  the  grant  will  be  good  to  pafs  the  land  !™£  ,im,„the 

...  t°i  rr      j  b  1      r         *      1    r      r<*»tal  lhall  con- 

wnicb  was  not  concealed.      Hardr.  231.  pi.  7.      And  for  trol  any  general 
thefe  reafons  he  was  of  opinion,  that  this  advowfon  pafTed  words  in  the 
by  the  letters  patent  of  Charles  I.      Eyre  juftice  declared  Efff1"',8'  p* 
that  he  was  of  the  fame -opinion.     But   he  did  not  argue  skinnf  661 
this  point,  becaui'c  the  other  point  which  follows  was,  as  he  r.  ace.  10  Co. 
faid,  an  un  fur  mount  able  obftade.  109-.  ^ 

As  to  the  fecond  point,  whether  the  grant  (hewn  upon    .  * lt  1B. othcr" 
the  oyer  can  be  the  fame  grant  with  that  which  was  pleaded,  c^mraryTntent 
by  reafon  of  a  variance.      For  the  defendant  pleaded  a  grant  appear*,  s.  P. 
IVilielmo  Theaxton  tunc  armigero  pojlea  mihti,  and  upon  the  Saik-  sfy>- 
oyer  the  grant  appears  to  be  Wilelmo  Theaxicn  militi.  Rokeby  slunn-  ™> 
juftice  was  .of  opinion,  that  there  was  a  fufficient  demon- 
stration of  the  perfon,  and    that  nothing  appeared  in  the 
record  10  induce  the  court  to  intend  that  William  Theaxton 
tfquire  and  William  Theaxton  knight  were  two  diftinft  per- 
fons,  but  that  they   were  the  fame  perfon;  for  (by  him) 
the  dignity  does  not  change  the  man  ;  and  it  is  only  in  this 
cafe  a  mi  (lake   in  an  adverb  of  time.     And  as  to  the  ob- 
jection, that  if  one  makes  a  grant  to  a  man  by  the  Rile  of 
knight,  who  is  but  an  efquire,  the  grant  is  void.     He  an- 
fwered,  that  it  is  a  maxim,  that  Veritas  demonjlraticnis  tollit 
errorem  nominis. 

2.  (By  him)  if  a  grant  be  made  to  a  man  by  the  name 
of  knight,  if  he  is  not  a  knight,  yet  the  grant  is  good,  if 
it  may  conftare  de  perfona.  And  in  Littleton's  reports  181, 
197,  223.  W.  Jon.  215.  it  is  the  opinion  of  all,  that  the 
mifUke  of  an  addition  will  not  avoid  a  grant,  if  it  may  > 
ionfiare  de  perfona.  And  therefore  he  was  of  opinion,  that 
the  judgment  given  in  the  common  pleas  ought  to  be  re- 
verted. 

But  Holt  chief  juftice,  Turton  and  Eyre  juftices,  argued 
againft    Rokeby  jultice  in  this  point.      For    by    Holt  chief 
juftice,  a  grant  to  William  Theaxton  efquire,  by  the  name  of 
WiUiam   Theaxton  knight,   is  voidj    i.  Becaufe  knight  is  A  title  of  dig- 
part  of  the  name  of  a  man;     2.  It  is  a  name  of  dignity,  nityispartof 
which  is  part  of  the  name  of  a  man  as  much  as  a  Chrijlian  r^c.$8i  Ed. 
3.13.8.  m  39.  Hutt.  41.  D.  ace.  Bro.  Additions  58.  21  Ed.  4.  72.  a.     a  Inft.  594.  poft. 
859.  N-nij.  ace.  Bro.  nofmes.  33.  long  quinto.  loc  b. 

Knight  is  a  title  of  dignity.  D.  ace.  Bro.  Additions,  44.  long  quinto.  I06.  b.  2  Inft.  504. 1 
BI,  Com.  403,  404.     Semb.  ace.  9  Co.  40.  b.  Cro.  dr.  171.     Hob.  129. 

name. 


* 


304  Hil.  Term  9  Will.  3. 

Rex  name.  So  that  if  a  man  be  (tiled  of  another  dignity  than 
Bishop  of  ^at  °^  wmch  he  's*  **  *8  W-  And  as  to  the  demonfltati* 
Chester,  perfona  obje&ed  by  Rokeby,  Holt  anfwered,  that  it  ought  to 
appear  upon  the  face  of  the  grant ;  for  other  wife  the  alle- 
gation of  the  party,  that  he  is  the  fame  perfon,  jGgrtifies  do* 
thing.  The  name  of  efquire  is  merged  by  the  acceffibn  of 
the  name  of  knight,  fo  that  he  who  is  a  knight,  can  never 
be  called  efquire  afterwards,  which  is  but  a  name  of  wor- 
(hip.     6  Hen.  4.  8.     Seld.  tit  hon.  683.  9. 

Objection.  Sir  William  Theaxton  might  be  a  reputed 
knight,  and  riot  a  real  knight;  and  a  name  by  reputation  i* 
fufficient  for  purchafes. 

Anfwtr.  A  knight  reputed,  and  who  is  not  a  real  knight, 
is  no  knight  at  all,  and  cannot  take  by  that  name.  2.  If  there 
was  fuch  a  reputation,  the  defendant  (hould  have  (hewn  it. 

In  all  cafes  of  reputation  there  ought  to  be  fome  founda- 
tion for  fuch  reputation,  which  could  not  be   in  this  cafe. 
It  is  agreed,  that  a  baftard  in  legal  underftanding  has  no 
father  nor  mother ;  neverthelefs,  fome  of  them  muft  know 
A  baitard  can-  thejr  mother  well  enough  ;  yet  a  grant  to  a  baftard  by  the 
Acdcfcn"ption   namc  °f  fuc^  a  woman  is  ill,  unlefs  he  be  reputed  the  fon 
of  the  fon  of     of  that  woman  by  all  the  neighbourhood,  not  by  one  or 
a  particular       two  \  and  notwithftanding  that  there   is  a  ground  in  nature 

heTc^thTrICfS    t0  raife    a    rcPutation>     for    hc    muft    be    thc    fon    of  fomc 

generally  reput-  woman«      But  if  a  mar*  be  baftard  eigtiet  becaufe  by  the 

edhcr  fon.        civil  law  he  is  a  mutier,  there  is  a  greater  foundation  for  repu- 

vide6Co.65.a.  tation,  and  he  ftiall  take  by  the  name  of  fon  of  fuch  a  woman, 

Vkteeco^a'  without  a  general  reputation.     Then  inNthe  cafe  of  knights, 

*'*'  heretofore  knights  were  created  by  great  lords  as  well  as 

by  the  king,  but  that  was  fuppofed  to  have  been  by  virtue 

of  a  charter  5  but   fincc  honour  is  conferred   by   none  hut 

the  king,  there  cannot  be  any  foundation  for  a  reputation 

to  be  a  knight.      The  dignity  of  knights  was  in  great  efteem 

in  the  law,  and  great  credit  was  given  to  them.    In  the 

trial  in  a  writ  of  right,  the  law  will  not  intruft  the  ftcriff 

to  return  the  jury,  buttthe  panel  of  the  great  affife  muft  be 

made  by  four  knights,  bfc. 

Objection.  A  name  of  dignity  may  be  fupported  by  repu- 
tation. For  fuppofe  a  grant  be  made  to  tbe  eldeft  fon  of  an 
earl,  by  the  name  of  vifcount  of  fuch  a  place,  it  would  be  a 
good  grant. 

Anfwer.  There  is  a  foundation  for  fuch  a  reputation,  for 

by  the  law  of  heraldry  the  eldeft  fon  of  a  duke~preccdes  all 

The  eldeft  fan   earls;    and    conveyancers    call  them    efquires,  commonly 

of  a  duke  pre-  known  by  the  name  of  earls.    The  eldeft  fon  of  an  earl  prc- 

wfiScot    cedes  barons,  toV. 

405.  °m  Objection.  Cro.  Jac.  240,  Lord  Ewre  v.  Strickland. 
The  eldeft  fon  Anfwer.  The  addition  of  that  cafe  being  of  fuch  a  dig* 
of  an  earl,  aba-  nity,  as  that  one  perfon  only  is  capable  of  it,  carried  fuffi- 
ron^acc.  i  Bl.  cjcnt  ccrtajnty  in  itfelf,  and  therefore  was  good  according 
wn.  405.  t0  £^  jj^  ^  ^  which  was  the  reafon  of  that  cafe,  as  ap- 
pears 
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pears,  i  Bulflr.  21.  where  the  fame  cafe  is  better  reported        R'z 
than  in  Cro.  which  is  extraordinary)  that  any  thing  (hould  be    bI9Hqp  ^ 
better  reported  in  Eulftrode  than  in  Croke.  Cihitw. 

As^to  the  cafe  of  the  earJ  of  Pembroke  again  ft  Green  and 
Jfotfai,  reported  in  Littlet.  Rep  181,  &c.  1  Cro*  172.  and 
i  Jones  215  the  cafe  is  miftafcen  in  1  Cro.  for  the  iffue  there 
was  not  upon  the  grant  to  IV.  S.  but  upon  the  grant  of  the 
next  avoidance.     But   it    is  the  fcxprefs  opinion -of   three 
great  judges,  Dier  299.  b.  pi.  35.  that  if  iffue   had  been 
taken  upon  the  ^rant  to  W.  S.  the  i flue  had  been  for  the 
defendant.      Though    that    feemed    to    Hdi  chief   juflice 
difficult  to  maintain,  when  the :verdi6t  had  found  him  to  be 
the  fame  perfon.     But  there  is  no  reafon  for  the  opinion  of 
Hutton  and  Richardjon  chief  juftice  in   Littleton's  Reports. 
For  if  the  Jaw  were  ,fo,  names  would  be  ufelefs,  for  John 
S.  is  as  much  Thomas  S.  as  Sir  W Mam  Tkeaxtcn  knight  is 
William  Tbeaxton  efq.     It  is  true,  that  there  are  feveral  per- 
fons  who  purchafe  by  the  name  of  Thomas  John,  &c.  who 
were  never  chriftened ;    but    in  fuch  cafes  thofe  are  fur- 
names  only.     2.  If  reputation  might  have  been  fufficient, 
the  defendant   nevertheless  ought  to  have  averred  it,  viz, 
that  William  Theaxton  was  revera  efquire,  fed  tamen  cognitus 
tt  reputatus  a  knight.     And  fuch  an  averment  ought  to  be 
made  in  atK  cafes  where  a  man  has  required  a  reputation 
contrary  to x  the  truth  of  the  fa£t.     And  for  thefe  reafons 
the  three  judges  were  of  opinion,  that  this  variance  was 
fo  great  aa  obflacley  that  they  could  not  come  at  the  merits 
of  the  caufe,  but  for  this  defed  the  plea  was  ill  5  and  there- 
fore (hy  them)  the  judgment  in  the  common  pleas  ought  to 
be  affirmed,  which  was  done  accordingly.     Afterwards  upon    x 
error  brought  in  parliament  this  judgment  was  (a)  reverted,  ^f S^Pilri' 
without  any  confederation  had  of  the  opinion  of  the  judges. 

Britton  verj\  Cole. 

S.  C,  Comb.  434.  469.  (Jarth.  441.  11  Mod.  175.  Pleadings  poit  vol.  3. 
*45-  5  Mod.  IC9. 

TRESPASS.    The  plaintiff  declares,  that  the  de-  ^^1?°^ 
fendant  the  twentieth  of  May,  7  11  ill.  3.  at  Hattap  where  the  par- 
in  Glouceflerjhire  took  and  chafed  forty-three  (heep  and  t  wo  ty'»  !»*<*» 
lambs  of  the  plaintiff,  tsV.     The  defendant  pleads,  that  ^^tor-    s-  £" 
Febr.  6.  Will.  3.  a  levari  facias  iffucd  out  of  the  exchequer  j^0<j  *{*^ 

Skinn.  617.     Com.  j  * .    Holt.  421; 

Any  cattle  levant  and  couchant  thereon  arc  iftaes  of  fuch  land.  S.  C.  Salk.  395.  5  Mod. 
lis.  Skinn.  6x7.  Com.  51.  Holt.  421. 

And  may  be  feized  and  fold  undsr  fuch  writ.  S.  C.  Salk.  39J.  5  Mod.  III.  *  kinn.  617. 
Com.  51.  Hok,4*i. 

Upon  a  levari  facias  againft  the  ifiues  of  an  outlaw'*  lands,  the  flieriff,  his  oncers,  or  any 
one  acting  in  his  or  their  aid,  may  juftify  under  the  writ  alone.  S.  ^.  Salk.  408.  Vide  I  Lev 
9J.  3  Wilf.  345.  376.  Bl.  847.  Poft.  733,  Bl.  701.  Burr.  363Y 

No  other  pejfon  can.     S.CSaJk.  40?.     Vide  I  Lev.  95.     3  Wilf.  376. 

In  a  jaftification  under  a  writ  and  warrant,  it  is  not  ucedfarf  to  (hew  the  delivery  of  the 
"rit  to  the  (heruT.    R.  ace.  1  Saund*  298.  or  of  the  warrant  to  the  bailiff. 

Under  a  warrant  to  A.  and  B.  B.  aud  C.  cannot  a<ft.  S.  C.  dt.  poft.  X53r.  And  if  a  plea 
fr*«  o»t  a  warrant  to  A.  .and  B.  and  that  by  virtue  thereof  (through  miftake)  B.  and  C.  did  eta 
*£  Urcified  by  the  warrant, the  court  will  not  aft:r  a  demuner  gfidfrgumu**  permit  an  am  m  *- 
ma*. 

Vol.  I  X  direacd 
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BiiTTOH  dfrefted-to  the  (heriff  of  Glouceflerfbhri,  recitjng  that  foraf- 
Cols.  much  at  the  late  (heriff  of  O!oucefier/biret  By  virtue  of  i 
writ  hi  capias  utlagatum  iffued  out  of  the  common  pleas 
againft  Francis-  Crtffet  being  outlawed  at  the  furt  of  the  de- 
fendant in  debt  in  Somerjetjbire  1 2  June  5  fVill.  &  Mar.  in 
the  fame  year  28th  December  took  an  inquifition,  which 
found,  that  the  faid  Creffet  was  feifed  in  fee  of  lands  to  the 
value  of  55/.  per  annum,  and  feifed  them  into  the  king's 
hands,  prout  per  the  tranfeript  of  the  writ  and  inquifition 
returned  into  the  office  of  the  remembrancer  in  the  ex- 
chequer appears}  and  commanding  the  (heriff,  that  all 
rents,  iffues,  &c.  of  the  premifes  from  the  time  of  the  fei- 
fure  into  the  king's  hands  until  the  25th  of  March  follow- 
ing, (hould  be  by  him  levied,  according  to  the  value  re* 
turned  by  the  inquifition,  (9V.  fo  that  he  (hould  have  the 
money  before  the  barons  of  the  exchequer,  to  be  paid  to 
the  defendant,  &c.  by  virtue  of  which  writ  the  (heriff  made 
a  precept  to  Antony  Powell,  Jdbn  Obesf  and  Jofepb  Powell, 
commanding  them  to  levy,  &V.  and  becaufe  the  forty-two 
(beep  and  two  lambs  were  levant  and  couchant  upon  the  pre* 
mifes,  &c.  the  defendant  reqne&edAntbony  Powell  and  Jofepb 
Powell  to  take  and  chafe  them,  tsV.  upon  which  John 
Powell  and  Jofepb  Powell  took  and  chafed  them ;  which  is 
the  fame  trefpafs,  &c.  The  plaintiff  demurs.  And  thk 
cafe  was  feveral  times  argued  at  bar  by  Mr.  Nortbey  and 
Sir  Bartholomew  Shower  for  the  plaintiff,  and  Mr.  ferjeant 
Wright  and  Mr.  Keen  for  the  defendant.  And  now  Holt 
chic?  juftice  pronounced  the  opinion  of  the  court.  And 
the  queftioh  upon  the  plea  in  point  of  law  was,  if  a  man 
be  outlawed,  and  upon  a.  fpecial  capias  utlagatum  an  inqui- 
fition is  taken,  and  the  man's  lands  feifed  into  the  king1! 
hands,  and  the  yearly  value  returned  into  the  exchequer  i 
and  then  a  writ  of  levari  facias  iflues,  commanding  the 
(heriff  to  levy  the  yearly  value  out  6f  the  iffues  and  profits 
of  the  land,  and  by  virtue  of  that  writ  the  (heriff  feifes  the 
cattle  of  a  ftranger,  being  levant  and  couchant  upon  the 
premifes ;  whether  the  taking  of  this  cattle  of  a  ftranger 
be  in  fuch  cafe  juftifiable  ?  and  the  whole  court  was  of  opi- 
nion, that  it  was.  t.  Becaufe  it  is  within  the  dired  com- 
mand of  the  writ,  to  levy  that  which  is  due  according  to 
the  yearly  value,  out  of  the  iflues  and  profits  of  the  land; 
for  cattle  levant  and  couchant  are  part  of  the  iffues  of  the 
land.  Weflm.  2.  13  Ed.  1  c.  39.  is  an  explanatory  a£t, 
and  fays  that  omnia  mobilia  (hall  be  iffues.  2-  In  ft.  453.  and 
Flet.  lib.  2.  cap.  68.  hold  cattle  to  be  comprifed  under  the 

'  word  mobilia.    And  that  is  not  reftrained  to  the  cattle  of 

the  owner  of  the  land,  but  is  extenfive  to  the  cattle  of  all 
men.  a.  Becaufe  the  land  is  debtor  to  the  king,  and  that 
makes  the  cattle  upon  it  liable  to  this  execution.  For  if 
the  king  (hould  not  have  this  remedy,  the  pernancy  of  the 
profits  of  the  land  upon  outlawry  would  be  very  fmall,  and 

it 
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it  may  be  would  be  worth  nothing;  for  then  it  would  be     Button 
in  the  power  of  the  man  outlawed  to  defraud  the  king  of       c**  ^ 
the  whole,  by  letting  of  the  land  to  pafturagcj  in  which 
cafe  if  he  could  not  feife  the  cattle  levant  and  couchant  upon 
the  land,  he  could  not  have  any  remedy  againft  hirji  who 
should  hire  the  land  for  agiftment ;  nor  could  he  have  the 
money  payable  by  foch  contra£t,  becaufe  it  would  be  an 
agreement  in  grofs.    If  A.  being  outlawed  makes  a  feoff- 
ment during  the  outlawry,  the  feoffor  puts  in  his  cattle* 
Houbtlcfe  thefe  are  iffues,  becaufe  the*  feoffee  takes  the  land 
in  the  fame  plight  as,  the  feoffor  had  it,  but  the  feoffment 
notwithftanding  is  good.     21  Htn.  7.  7.  a.    But  the  intereft 
of  the  king  <o  take  tbe  profits  continues  notwjthftanding 
the  feoffment,  though,  tbe  opinion  in  21  Hen.  7.  7.  a.  is 
contrary.    If  iffuea  be  returned  upon  a  j"™r,  they  foalhbe^^ 
levied  upon  the  feoffee.    If  A.  be  outlawed,  and  aliens  bis  inquifition 
land  before  inquifition    taken,  the  alienation  prevents  the  found  hy  a  per- 
king  from   taking  the  profits,  otherwife  if  the  alienation fo°°Jt^J"ed m 
were  after  the  inquifition  found  ;  and  this  is  the  conftant  tlmvrtvent* 
courfe  of  the  exchequer.    For  the  king  has  nothing  before  theking'sright 
inquifition   found  upon  outlawry  as  to  tbe  real  chattels;  ^ the ifluet. 
but  as  to  the  perfonal  chattels  they  are  in  the  king  without  *'  *-'?^*  39J* 
inquifition  found.    If  then  the  cattle  of  a  feoffee,  kfc.  may  j^m^.  j'7s. 
be  taken  for  iffues,  why  not  the  cattle  of  tbe  plaintiff,  who  R.  ace.  Raym! 
perhaps  is  the  feoffee  of  Crept,  nothing  to  the  contrary  *7*  1  Ley.  13. 
thereof  appearing  here  ?  And  this  plea  being  in  bar  fhall  **"*• I01* 

l  1  T  °  •    ^     .  j    -r    l  °    1  •     -it-    l      An  alienation 

be  good  to  a  common  intent  5    and  if  the  plaintiff  has  afterwards  doe* 
any  fpecial  title,  he  ought  to  (hew  it.    Befides,  fuppofe  that  not.  s.F.  SaJk. 
the  plaintiff  has  a  leafe  from  Creffet  precedent  to  the  out-  395-  Comb, 
lawry,  if  it  is  not  found   in  the  inquifition,  the  plaintiff  J^R.^cf* 
cannot  reply  it  in  trefpafs,  but  muft  have  recourfe  to  the  R»yin.  17.  * 
exchequer,  and  plead  it  by  way  of  monfirans  de  droit*    But  1  Lev.  33. 
if  the  plaintiff  has  no  right,  it  would  be  unreafonable  that  *?*rdr'  *°*\ 
be  (hould  efcape,  when  he  who  had  right  could  not.  oVe'c^Wed  in 

a  perianal  action  does  not  veil  in  the  king  till  after  inquifition.    S.  P.  Salk.  395.  Comb.  469. 
12  Mod.  17*.    Skinn.  619. 

His  perfonaltr  docs,     S.  P.  Salk.  395.  Comb.  469.  1%  Mod.  1 76.  Skinn.  619. 

A  man  cannot  infill  upon  a  right  not  taken  notice  of  in  an  inquifition,  except  by  monfiram  . 
*4*ft.    8.  P.  Salk.  394.  Skinn.  6x9.  Comb.  47a  is  Mod.  177, 

Objection.  Cro.  Eltz.  431.  pL  38.  Anfwer.  The  cafe 
there  is  of  n  fori  facias  di  bonis  et  catallis%  and  not  of  a  levari 
facias  de  emttbus  terrae.  And  therefore  be  could  not  in  fuch 
cafe  take  the  cattle  of  a  ftranger ;  though  the  book  fays, 
that  one  may  upon  fuch  a  writ  leize  the  cattle  of  a  ftranger, 
hot  not  fell  them ;  which  fcems  very  ftrange  do&rine,  the 
writ  bang  fori  facias. 

There  are  feveral  forts  of  executions  for  the  king.     1.  C*>  Execution  for 
piss  ad  fatisfaciendumy  which  takes  the  body  of  the  debtor,  the  king. 
2*  Fieri  facias  to  take  his  goods.    3.  A  (a)  writ  which  they  (a)  Vide  Gift, 
call  long  one,  comprising  a  capias  ad fatisfaciendum%  fori  fa*  Exchequer,  n  7. , 
ciasf  and  extendi  facias,    tfut  by  virtue  of  that  one  cannot t0  *V'    ' 
fcize  the  cattle  of  a  ftranger,  becaufe  that  writ  does  not  give 

X  a  any 
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*•  any  authority  to  the  (herifftofdize  them.    4.  A  levari  facias 

THef°n*  r  w^cre  fhe  land  is  the  debtor,  in  cafe  of  forfeiture  of  iflues, 
ofiffuc»by  cot  or  profits  to  be  taken  upon  outlawry,  and  there  the  cutlc 
fcrviiiganajury  of  a  ft  ranger  may  be  taken.  The  forfeiture  of  iflues 
charge  the  in-  charges  the  whole  inheritance,  therefore  if  tenant  for  life  for- 
fcllk^ac  S  ^  k*ts  *fl*ues  an<*  dies,  t*lcy  Q**^  be  levied  upon  the  reverfioner. 
Carth.  44j.  Becaufe  ferving  on  juries  being  a  charge  upon  landed  men 
iiMoJ.  177.  for  the  fervice  of  the  publick,  the  whole  fee  is  charged 
Vidc5  Mod.  w;th  jt#  g0  if  an  officer  for  life  negleds  his  office,  by 
cll.C0mh.470  which  he  forfeits  iflues,  fafr.  that  charges  the  reverfioner  in 
D.  ace.  Dr.  and  fee.  If  ^-  tenant  for  life  be  outlawed,  and  inquifition 
StuXpial.  1.  found,  and  the  lands  feized  into  the  king's  hands,  and  A. 
She 5  D*ltR  ^cs  *  lt  ls  a  ^0UDt  Aether  the  arrears  of  iflues  (hall  be 
liTuci/p3L  ai^°  'cv'cc^  uP°n  t'lc  reverfioner ;  becaufe  the  charge  arifes  upon  ' 
orbyucglcding  the  particular  default  of  the  tenant  for  life,  and  not  from 
»noflS«.  s.p.    any  charge  upon  the  inheritance,  as  in  the  cafe  of  iflues. 

vkEstoC6x    But  ^  was  the  VTe*ent  cafe»    thc  P'aintiff  °"gh  to 

Aforfcitnrc  by  ^cw  li  f  f°r  *cnant  for  life  (hall  not  be  intended  dead, 
outlawry  docs  unlefs  it  be  averred.  Iflues  lo(\  by  the  lord  of  the  manor, 
not.  s.  p.  s*lk.  levied  upon  the  copyholders,  &c.     As  to  the  cafe  in  Lam 

44iComl)h47o  9^  2  ^9^'  ^r'  l$9m  ^'  4*  w*lic'1  *5  ohfeurely  reported, 
vide  iz  Mod.  'viz.  that  the  cattle  of  one  tenant  in  common  (hall  not  be 
177, 17 S.  taken  upon  a  levari  facias  upon  the  outlawry  of  the  other, 
f  fiue*  fo"fci»ed  \f  tj,e  eftate  of  the  other  tenant  in  common  be  particularly 
lifaLr  nwy  be*  f°un(* >  lt  *8  g00^  'awr  F°r  'f  a  l*"*ri  facias  be 'to  levy  the 
Jevjrd  upon  ti»'c  profits  of  a  moiety,  the  cattle  of  the  other  tenant  in  com. 
copyhtjders.  Dion  there  levant  and  coucbant  cannot  be  taken.  For  the 
zee.  2  fcoil.  tenant  in  common  which  was  outlawed  cart  only  forfeit 
Vinlsfl'v.  3.  f^c  Pcrnancv  °f  l^c  profits  of  his  moiety.  But  that  matter 
Thccai  tic  of  one  of  the  tenancy  in  common  muft  be  intended  tp  be  found 
tenaminconjf    upon  the  inquifition,  otherwifc  it  is   not  law.     For  if  A. 

T^Tdc-  hath  ,and'  in  which  Bm  ha!h  common.  of  pafture  for  ftcep; 
vied  oaa  le^uti  -A  *s  outlawed;  and  the  title  of  B.  is  not  found  upon  the 
facias  agajoit  inquifition  •,  his  cattle  may  be  taken  upon  a  levari  facias^ 
the  other.  umji  fce  hath  pleaded  his  title  in  the  exchequer,  and  hath  it 
ComH  ^aio'**  allowed ;  contra  if  his  title  had  been  found  upon  the 
ia  Mod.  178.  inquifition.  jn  1  Roll.  Jbr.  1 59.  there  arefome  cafes  which 
Jl.  ace  j^ane,    feem  to  be  contrary,    but  they  are    not  intelligible.    As 

Abr*iR(>1I'6  2  R°llt  Abr'  IS9#  pL  2'  3"  Stafrod  v'  Bateman.  The 
VinJ5V0.pL  4,  ^amc  cak  w'1^  ^r'-  ^'l*'  43 '"  which  faY8>  l^at  uPon  * 
Nor  rhe  tattle  levari  facias^  the  (her  iff"  may  fejze,  but  not  fell,  which  is  a 
of  a  commoner  contradiction,  for  every  levari  fades  requires  a  fale  as  well 
r/iiftSX?*  **  a  feizurc »  therefore  the  book  is  falfe  printed,  and  it 
nant*of  tl*c  ought  to  be  a  fieri  facias,  a9  Cro.  Eliz..  is.  Now  no  levari 
land.  s. P.  Salk.  iflues  for  a  debt  againft  the  perfon,  but  where  the  land  i* 
395.  Garth.       debtor.     In  all  cafes  where  the  land  is  the  debtor,  the  cattle 

IT  «£c  l£X*  of  a  &r*ni**  are  as  wel1  liablc»  as  thofc  of  thc  owncr  of 
▼ant  aedcooch-  the  land ;  as  cattje  pf  a  ftranger  levant  and  coucbant  are 
ant  maybe  dif-  di (trainable  for  arrears  of  a  rent  fervice.  So  if  a  neighbour's 
r-Hin-d  for  a  rent  cattle  efcape  in^o  land,  out  of  which  a  rent-charge  iffties, 
:h*7&!  Vid7m  an(*  axc  ^evafft  a:^  cQucbufit  (there  are  good  authorities 
ajfte*!**,  though 
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though  they  arc  not  levant  and  couchant)  they  are  diftrainable*      firtrHo* 
for  the  rent-charge,  and   the  owner  (hall   not  have  them        ft'ta. ; 
again,  unlefs  he  pay  the  arrears ;  which  is  as  hard  a  cafe' 
as  the  pre  fqnt  cafe,  for  the  rent-charge  fs.  again  ft  common 
right,  and  commences  by  the  grant  of  the.  party.    Then  it 
is  very  reasonable,  that  the   king  mould  have  as  good  re- 
medy as  a  private  man.     And   for  an   authority  m  point 
Holt  chitf  jufticc  cited  a  cafe    in    the    exchequer,  'Pafrl. 
1 8  Car,  2,   between  Hodfon   and   ^  rod  fin  or  Dccbey,  where 
Hale  chief  baron    took  the-  fame  difference  that  is   taken 
here,  viz,  that  the  cattle  of  a  itranger  might  be  taken  upon 
%  levari  facias  y  contra  upon  a  fieri  facias  \  and  Hale  then  faid,  tfyoaa 
that  the  conftant   practice  of  the  exchequer  was  fo  $  and  fieri  to  =»•  no 
the  plaintiff  there,  feeing  the   opinion   of  the  court  to  beStto  Shict 
againft  him    (for   the  cafe  there  was  the   fame  with   the  arc  not  the  ^o- 
principal  cafe  here)  defined  from  his  fuit,   and  fo  no  judg'- ptrty  of  the 
ment  was   given.     And   in    the  cafe  in  2  TLIL  Abr,   1 5 9.  P^an  ^iiiit 
pi  3.  it  is  faid,  that  it  was  adjudged  contrary  at  Reading,  fatiUcld* 
becaufc  the  cattle  were  not  averred  to   be  levant  and   cou-  iTued.  R.  ace. 
chant.     And  Rokeby  juftice  cited   a   cafe  in   corroboration  Cro-  Eli«-  43*. 
of  the   faid  opinion  between  IVrightfon  and  Reyner,  Mich.  *  '• s8, 
22.  Car.  2  Exchequer  Rot.  14.  which  was  in  point,  and  the 
court  there   of  the  fame  opinion   as  in  this  cafe,  but  no 
judgment  was  entered  upon  the  roll.     And  for  thefe  rea- 
fons  the  whole   court   held  the    plea  good   in  fubftance. 
But  then  for  other  exceptions  they  held  the  plea  ill.     And 
the  firft  exception  was,  that  the  defendant,  not  being  an 
officer,    fliould   have  pleaded  the   record   of  the  outlawry, 
efpecially  it  being  at   his  fuir.     And  Holt  chief  juflice  pro- 
nounced the   opinion   of  the  court,  that  this  was  a  good 
exception.     For*  if  a  writ  of  capias  ad  fit  is  faciendum,  teV. 
uTue  to  the  (heriff  againft  J.  S.  and  th^re   is  no  judgment 
to  warrant  it,  the  fhcriff,  and  the   officers  who  aft  tinder  t    .. 

fiis  authority/  are  excufable  if  they  execute  it ;    btit  if  a 
itranger  encourage  the  {heriff,    faV.  to  execute  it,  he  cam 
not  juftify  it.     So  if  the  plaintiff  in   the'  aft  ion   perfuades 
and  encourages  the  fhcrifr,  feV.  to  execute  a  judicial  writ  ; 
if  trefpafs  be  brought   againft  him,  if  he  does  not  plead 
the  judgment,    he    (hall    be    a    trefpaffer.      Trefpafs  lies  ff      .  .   .# 
againft  the  party,  after  judgment  is  fet  afide.       Now  incx^ut*g^ccu_ 
this  cafe  the   defendant  was  either  a  party  concerned,  or  tion  upon  a 
not.    If  he  was  concerned  as  afting  under  the  authority  judgment,  at' 
of  the  (heriff,  he  (hall  be  in  the  fan*  plight,  but  then  he**™^8.^  . 
ought  to  (hew  it.     If  he  was  concerned  as  plaintiff  in  the  ifideTttcfpaii " 
former  aftion,  he  ought  to  (hew  the  record  of  the  out-  iic&a'gainfUi.< .. 
Wry,  to  warrant  this  execution;  for  iif  tbe  outlawry  15lt.acc.xiAv. 
reverfed,  and  afterwards  a  levari  facias  is  fued,  he   who**  Str'*$ff, 
fues  it  (hall  be  a  trefpaffer.      But  here  the  defendant  docs  i^Tj  wilf« 
not  appear  to  be  a  party  to  the  former  aft  ion,  except  by  37*! 
the  recital  of   the  levari  facias,    which  is   not  fufficient* 
but  it  ought  to  have  been  averred.    Then  if  he  is  a  mere 

ftranger 
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BmiTTOM  ftjajjg^  he  ought  not  to  have  requefted  the  bailiff  to 
Cols.  have  taken  the  cattle,  though  he  was  in  the  execution  of 
The  command  the  king's  writ  5  but*  he  is  a  trefpaffer.  As  if  trefpafs 
^tSffiadotl  b  **  brou8ht  for  <**&*  ukcfl»  &c-  ana  thc  defendant  jufti- 
u<?pafsfordif°  &**  **  bailiff  to  ^.  5.  and  by  his  command,  that  he  dif- 
training  cattle  trained  them  damage  feafant \  if  the  owner  did  not  com- 
as bailiff  either  mand  *hini9  he  (hall  be  a  trefpaffer.  The  fame  law  for  a 
SSt^oo8" P  *ftrefs  fot  rent  arrear,  for  the  command  is  traverfable. 
Comb!  471.  'n  conufance  for  rent  in  replevin  by  bailiff,  the  command 
R. acclaLeon.  is  not  traverfable,  becaufe?  that  goes  to  the  right;  but  in 
196.G0db.109.  Conufance  for  damage  feafant  the  command  is  traverfable 
a35.°CronEliz.  *n  «P,ev»n«  The  fecend  exception  was,  that  it  is  not  find, 
14.13  H.  6. 3.a.  that  the  writ  was  delivered  to  thc  fheriff,  or  the  warrant  to 
or  damage  fea-  the  bailiff.  Sed  non  allocatur.  For  per  curiam,  though  it  is 
fence,  s.  P.  t^e  prafticc  to  fay  fo,  yet  it  being  a  plea  in  bar,  it  (hall 
Comb.447i.  ^  8°°^  to  *  common  intent  *  and  if  the  cattJe  were  taken 
11  Mod.  179.  before  the  delivery  of  the  writ,  the  plaintiff  fliould  have 
oronacogni-  (hewn  it  in  his  replications  for  no  fpecial  matter  (Kail 
n^ft&jKc  **  fuPP°^c(*  to  intervene,  to  make  a  man  a  trefpafier, 
&F!comb.47i.  unkfe  lt  **  (hewn.  A  third  exception  was,  that  the 
i»  Mod.  179.  warrant  and  requeft  were  made  to  Antony  Powell  and  Jofepb 
'    R.  ace.  a  Leon.  Pow/l,  upon  which  John  Powell  and  Joftph  Powell  took 

iRolf  Re^6  thcm*  And  ?er  cyriant  !t  is  ijl  for  ™t  «afon,  becaufe 
Butonacogui- tbe  trefpafs  is  not  confeffed  and  yet  juftified,  for  it  is  no 
zame  for  rent,  taking  purfuant  to  the  command  and  requeft.  For  though 
not-  ^-^kacconling  to  LaJbbrooV*  cafe  in  Hutt.  127.  if  a  warrant 
471!  iiMod.  **  ma<*c  t0  ^ree,  without  joint  and  feveral  authority, 
179!  R.  ace.  one  of  them  may  execute  it,  yet  a  ftranger,  who  is  not 
ante  *33- 9">-  named  in  it,  cannot  execute  it.  Fourthly,  the  trefpafs  is 
Eoft"l4#  b,*°r  taktng  of  forty-three  (heep,  and  the  juftification  is 
La'ceMiMod,but  *°r  thc  tal"nR  of  forty-two,  and  nothing  faid  as  to 
jsi.  R.  cont.  the  forty-third.  (But  fome  of  the  counfel  faid,  that  the 
1  Laoo,  so.  record  as  to  that  was  forty-three.)  But  for  thefe  reafons 
mMwLii*.  am*  <*c^s  *n  the  P'cadin£»  judgment  was  entrcd  for 
Semb.coM.  *c  plaintiff.  Note,  Mr.  Keen  moved,  to  have  liberty 
$  Lev.  xo.  to  amend  John,  and  make  it  Antony \  But  becaufe  it  was 
Vide  6  C0.44.  Upon  demurrer,  and  part  of  the  fa&,  viz.  who  took  the 
ifMoAm,  catt^:  ^c  court  held,  tiut  lt  waa  matter  of  fubftance',  and 
1  Roll  Rep.  46.  therefore  not  amendable. 
33H.6.  3*2.' 

A  warrant  directed  ta  feveral  may  be  executed  by  one,  though  it  contains  00  words  giving 
a  Several  authority. 

The  Earl  of  Suflex  verf.  Temple,  &c. 

Ananfwerin     ir  N  evidence  upon  a  trial  at  bar  in  ejeftment,  the  cafe 

^d^r^idenct  1  was  thu8'  Sit  Arihur  *********  fcifed  in  fee  of  the 
againft  any  per«  lands  in  queftion  levied  a  fine,  to  the  ufe  of  himfelf  for 
fon  adually  life,  remainder  to  his  wife  for  life,  remainder  to  Sir  Peter 
claiming  under  <rempjg  an(|  jfang  fecoad  daughter  of  Sir  Arthur  Throck- 

the  party  who  *  ° 

putjtjn.    Vidt>  5  Mod.  9  Salk.  285. 
"^And  prima  facie  againft  ft  petfoa  reputed  to  claim  under  him.  / 

Under  a  limitation  to  the  ufe  of  the  UTue*  females  of  the  body  of  J.  S.  the  then  b*vmf 
no  daughter,  and  the  heirt  of  their  bodies,  all  the  daughters  ].  S.  may  have  uuAl  take. 
And  uaU  be  jointttSSnU  for  life,  with  feveral  inheritances. 

'  morton 
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morion  and  wife  tp  Sir  Peter  Temple  for  their  lives  and  the    .****  °* 
life  of  the  furvivor  of  them,  remainder  to  the  firft,  lie-       Sv**** 
COnd,  third,  i$c.  font  in  tail,  remainder  to  the  iffues  fe-  Tr»m.*,  &e. 
males  of  their  bodies  and  the    heirs  of  their  bodie6  be* 
gotten,  remainder  to  Elizabeth  Throckmorton  third  daughter 
to  Sir  Arthur  Throckmorton  in  tail,  &c.    bit  Peter  lemple 
had  iffue  by  Anne  two  daughters  Anne  the  eldeft  and  Mar- 
tha*   Martha  died  without  iffue.     Afterwards  Anne  died, 
and  the  earl  of  Suffix  as  grandfon  and  heir  of  the  body  of 
Elizabeth  by  Thomas  lord  Dae  res  f    claimed  the  moiety  of 
Martha  by  virtue,  of  the  remainder  limitted  to  Elizabeth  in 
tail,  and  the  defendant  Temple  claimed  as  heir  at  law  to 
Anne$  who  in  her  life-time    fuppreffed  the  deed.     I.  To 
prove  the  deed  the  plaintiff*  gave  in  evidence  an  an  anfwer  in 
chancery,   in  which    Anne   acknowledged  the  deed,    and 
referred  toy  a  fpecial  verdi&  for  greater  certainty,  in  which 
the  deed   was   found  in    haec  verba.       And  this  was  ad- 
mitted as  fufficient  evidence  without  fcruple,  to  read  the 
deed  againft    Temple.     But   the   other    defendants,   who 
were  purchafers  under  Anne,  objefled,  that  they  had  been 
in  pofleffion  twenty  years,  and  therefore  the  credit  of  that 
pofieffion  was  fuflicient  evidence  for  them  prima  facie,  fo 
as  they  (hall  not  be  compelled  to  (hew  their   title  •,   and 
therefore   the   anfwer   of  Anne  in  chancery  (hall  not  be 
read  againft   them,    until    the  plaintiff  prove,    that  they 
derive  their  title  under  Anne.     But  the  plaintiff  proving 
conftant  reputation  in  the  country,  that  thefe  lands  belong- 
ed to  Anne,  the  court  permitted  the  anfwer  of  Anne  to  be  read 
againft  them  alfo,  unlefs  they  (hewed  another  title  from  a 
Granger.     2.  As  to  the  merits  of  the  cafe  it  was  urged.  4 

i .  That  in  this  cafe  the  remainder  to  thp  iffue  females  being 
in  contingency,  the  firft  daughter  that  was  born,  the  re* 
maftder  attached  in  her,  and  could  not  be  diverted  by  the 
birth  of  a  fecond  daughter;  and  then  Anne  having  fuffered  a 
rttovery  of  tfce  whole,  her  heir  at  law  had  a  good  title. 

2.  It  was  urged  that  the  two  fillers  were  tenants  in  corn* 
mon,  and  fo  the  plaintiff  was  barred  of  this  a&ion  by  the 
ftstute  of  limitations,  Martha  having  been  dead  fifty  years } 
for  which  Co.  Lit.  188.  a.  5.  Co.  8.  a.  13.  Co.  57.  was  cited, 
where  tenant  for  life,  remainder  to  the  right  heirs  of  J.  $. 
and  J.  N.  J.  S.  died  firft/and  afterwards  J.  N.  died, 
their  heirs  are  tenants  in  common*  But  per  Holt  chief 
joftice,  the  eftate  is  limited  by  way  of  ufe  to  the  iffues. 
females,  and  iffues  females  comprehend  all  iffues  females. 
Then  the  cafe  is,  tenant  for  life,  remainder  to  all  his  iffues 
females,  &c.  if  the  tenant  for  life  has  but  one  daughter, 
(he  (hall  hare  the  whole  eftate  tail  *  if  he  has  more  (laugh* 
texs,  they  (hall  be  joint-tenants  for  life,  with  fever*)  inhe- 
ritances. If  the  contingent  remainder  veils  during  the  par- 
ticular eftate,  or  ea  inflantt  that  it  determines,  it  (*)  i*(«)  YUttCc. 
enough.    The  tafc  in  Co.  List.  88.  #.  af  a  feoffment  to  13*  b.  ante 

the  »*M«ft-  m 
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Jl^RL   Ot  *      t  " 

Sussrx       the  ufe  of  himfeJf  for  life,  and  of  fuch  wife  as  he  fliould 
T  ■    ?*  afterwards  marry,  and  then  he  marries*  he  (a)  and  his  wife 

(a)  Sed videi ,  arc  joint-tcttama,  which  cafe  will  rule  this  cafe  in  4pieftion. 
Bl.  Con\.  182.  For  it  is  a  .joint. claim  by  the  fame  conveyance,  which 
A  joint  claim  makes  joint- tenants,  and  not  the  time  of  the  veiling.  And 
co^c^nc*"16  hcfecmccl  t°  deny  the  cafe  cited  out  of  Co.  Lit.  i86V  But 
upon^limLa-  **  t0  tnc  P0®^101*  '*&  onc  tenant  in  .common  being  the 
tion  by  way  of  pofieffion  of  flic  other,  he  faid  that  does  not  hold  place 
ufe,mai"fa  agamft  tbe-ftatute  of  limitations.  And  betides*  that,  if  onc 
thoThX7n-  of  thcm  o^y  Gestae  Fofitti  5t  is  an-ouRing  of  the  other, 
tertftveftsin      Mr.   Jacok. ^  j-  • 

the  claimants  at  different  pencils/*,  arc.  13  Co.  jtf.  U  D»a-t.  Poll.  373.  Setnb.  ace.  I  Co. 
IOI.  a.  Vide  2.  Bl.  Com.  181,  Vel*.  1X3.  .($)         .     .       '        ; 

The  pofieffion  of  one  of  fevtxal  tenants  in-jcommou  will  not  preyent  the  ftatotc  of  limittti-* 
ons  from  operating  againft  the  reft:  *  " 

If  one  oiily  i»f  ieveral  tenant^  m  common  \thc^  all  the  profits  to  himftlf,  he  thereby  oufti  the 
reft.  Scmb.  ccc.  Cowp.  117,  Semb.  don t,. roil.  829.  .Vide  But r.  2604.  R.  coi:t.  Soil.  1X5. 
Burr.  2604.  Bl.  69a  Cow  p.  217.     ..     ~ 

(6)  The  law  is  the  fame  on  a  .limitation  in  a  will,  though  not  by  way  of  ufe.  R.  ace.  Moor 
220.  Sir.  1172. 

On  a  limitation  in  a  deed,  not  by  Way  of  ufe,  otherwife*  •  Tk  1-3.  Co.  57.  Co.  Litt.  188.  a. 
13th  Ed.  c.  J j.  2  3*.  Com.  181.  6cp»b- 1  Co^tci;  a.-    • 

Taylor  vcrf:  Jones. 
jiivh.pafoM;cr    jSpmtft.'*  The'  plaintiff  declares," 'that  he  was,  and  yet 
aVtheinftaiice0  **>  captain  of  a  foot  company  of'foldiers,  and  that  one 

ot  arhi'-dperfon  Thomas  Jories  wai'a  foldier  in  his  cons  pa  ny  under  hirn  ;  that 
isagoodconf-  the  defendant  Frarc'h  Jot)es%  in  corfflderatfon  that  the  plain- 
^^-."nnm     tiff  wou^  permit  ^o'mas  Jones  fo  fee  abfent  from  the  com- 
hin^tothecap- P*1Tiy   tcn  days,    hfTurneH    to    the  "  p  ra  in  tiff,    to  bring  tack 
tain  tcbri.nK      Thomas  Jones  >  or  pay  to   the  plaintiff  7 of.  and   avers  that 
him  back  in  ten  he  pCrm|tted  Thomas  Jones  to  be  anient,  feV.     The  defen- 
..ay*   cr  j  ay  a   j     t  pierl(js  that..TAw/Af   Jones  died  within  ten  days,  viz. 
fix  daj.s    v?V.     lhe  piaintilr  replies,  that   he   did  not  die 
within  fix  days,  and  tenders  an  iffue.  .  The  defendant  de- 
murs.     And  Ccrtcr  for  the  defendant  argued,  that  there  is 
not  here  any  confederation  to   maintain  thfs  a&ion  5  for  the 
optain  of  a  company  has  not  any  property  in  ^  foldier,  to 
give  him  liberty  to  abfenr  himfelf  from   the   king's   fervice. 
tied  non  allocatur.     For  per  curiam ,  when  the  captain  fees 
that  he  has  not  occafion  to  wfe  a  foldier  in  the  king's  fervice, 
he   may  give  hirh  lerfve   to  be  abferit  for  fome  reafonable 
y  time ;  and   it  is  lawful   enough,  and    is  a    benefit   to  the 

foldier,  for  without  the  captain's  leave  he  cannot  abfent 
Where  a  deftn-  ]lhT1|e;r'  from  the  company.  Then  Shower  for  the  defen- 
n!r1rowshthclta  d ant  took  exception  foHhe  replication,  thaHt -was  too  ftrait 
ground  of  h>s  and  narrow;  for  the  plaintiff  tenders  rfftie,  that  Thomas 
defence,  it  is  Jonts  did  not  die  withirrfixdaysl  Now  it  may  be,  that  he  did 
fyfficicntforihenof  ^  within-  fi*?  days,  and  yet  die  within  the  ten  days, 
Cfil°a!J[dwl*h  would  %e<k«e  the  defendant.  Therefore  •  the  plain- 
in  the  plea,  tiff  fhould  have  laid,  that  Thomas  Jones  did' not  die  within 
Semb.  cont.  teirdays.  Sed  noh  allwafttr.  For  per  enrianf  the  defendant 
Com.  148.        i)a3  ilt^  jt  w:  ux.  fayS  m  (jig  p]ca>  an<j  therefore  the  replica- 

*°^;.147*V  tionpurfutagtbcjplfea  is  well  enough.     And  judgment  was 
Bl  ate.   J         given  for  the  plaintiff,  -nifty  feV. 

•     •*"  ;**     '•  Thompfo 
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Thompfon  ^r/^  Leach. 

fi-C.Stlk.427.  576,  Caith.  436.  nMod.X73.  3 Sl&. "301.  Holt.  357. 
6»j.  Camix  43*.  468.  Comb.  45.  1  Frccm,  508.  £q.  Abr.  Idcott.  B.  jd.  3 
£A  1756.  p.  178.  / 

Intr.  Hi.  7.  IFi//.  3-     Rot.  733. 

EJc£tmcnt.     Upon  trial  at  bar  the  jury  find  a  fpecial  *f  ^  drilroo- ' 
vcrdia,  that  Nicholas  Leach  was  feifed  in  fee  of  the  j^rfLJfit 
lands  in  queilion,  and  gth  November  14  Car.  2.  made  his  hold  elUtrt, 
will  in  writing,  by  which  he  devifed  thefe  lands  to  Simon  and  of  the  pre- 
Leach  for  life,  remainder  to  hie  firft,  feebnd,.  third,   fefr;  *nt  pghw  of 
fons  in  tail,  remainder  to  Silf  Simon  Leach  {who  is  now  d^JJJJ^  £0 
fendant)  in  tail,  remainder  to  the  right  heirs  fcf  *  Sim©* tiagttu.fccehold, 
£«kA;  afterwards  Nicholas  Leach  died,  zn^  Simon  Lcaeh:r*vMit&cr  i* 
entered,   and  was  feifed  for  life;   and- befa^  fo  feifed '  by'^JTjJ* / 
deed,  bearing  date  theaottof  Aiigufl;^  Var\  (*.  purport-  ic?Fcwn? 
ing  a  furrender,  furrebdered  that  eftate  tfc  Sir  4timctt  Leach ;  03  j,  4*1  4  vjde. 
afterwards  &'mn  LtachVlA  iffue  C.  £tofflt,':yfefc  te*flfc*  of  the *mc aoj.' *»d 
plaintiff,  and  died  -,  the  Jury  find  farther,  <  thai  Sfmon  Leach,  ^^^ted  ' 
at  the  time  of  the  deed  of  furrender  ftiade'to'Sir  Simon-  Leach,  y£  farrrader  * 
was  non  compos %  &cs<  ei  Ji9  &c.     id' Michaelmas  ^terni^laTE  o£*j*Mt  tempo* 
paft  feijeant  Wright  argued  'for  the  plaintifly  that  the  deed'ty^d*  wwL 
of  Simon  Leach  was  abfolutely  <void,  And 'fo  nihil  operatur;' 
Ideots  and  non  compos  are  difabled  to  alien  their  lands,  or 
bind  themfelves,  Bra&.  100.120.     Brittoh ■  '88.     Fleta  cap. 
it.  No.  10.     And  if  tney  endeavour  to  alien,  the  heir  (hall " 
have  dum  mm  fuit  compos,  &c.     Reg.  2IB.  *.     F»  N.  A'Kothjn-ia<re#- 
202.    F.  Litt.  f  406.    O.  Utf .  247.  *.    Proni  whence  by  grant but 
it  appears,  that  fuch  pcrfons  are  incapable  fo  f^ant;  for  wh*  lawfully  • 
according  to  Co.  Lift.  254.  b.  Litt.  feci.  608,  669,  6 to-  ^yp^ 
nothing  pafies  by  grant,  but  that  which  may  lawfully  oafs,  Jf*  fec^,^t 
which  in  cafe  of  a  non  compoh  w  nothing*-'  In  cafe  of  a  rcoff-  ft  h«^aker  ^ 
roent  and  livery  by  the1  proper  hand  of  a  /wa  rcm/tar  the  ftrerypcrfonfti;?, 
eftate  pafles  by  the  livery;  and  is  only  voidable  by  the  heir ;  «<»*y  voidable, 
but  if  the  feoffment  be  made  by  letter  of  attorney  to  deliver ^^j^*  ,\ 
fcifin,  it  4s  void,  4  Co.  125.  a.  and  all  «ales  of  grants  by  D/acc/Fiitfhv' 
them  are  void.     As  if  non  compos  grants  a  rent  charge,  and  Law.  104.  and 
delivers  feilin  with  his  own  hand,   it  is 'void;   ana  if  the  vide aLcon.ng. 
grantee  diftrains,  he  is  a  trefpaffer.     Perk,  M  Jt/*  **-  JLS^T* 
And  therefore  the  furrender  in  this  cafe  is  .void,.     .  void.  s.  P.  3 

Mod.  ,304.'    I)!  »u.  f  iodVf  Law,  ioa..F'  N.  B.  202.  £, 
Northey  contra  for  the  defendant,  that  the  deed  was  only 
voidable.     1.  It  is  not  .void  agaiaft  himfelf*  ht.  oould  not  • 
avoid  it  by  entry,  or  pleading,  or  by  a  writ  of  dum  non  fuit  . 
compos,  &c.  Co.  .Litt.  247  •  *-  .*•    -And  i^jvftuW  beilrangfv? 
that  ft  fhould  be  void  igamft^U  the  wflfld^btH  himfelf* . 
who  is  prejudiced  by^  it.    .The Vw  favours  -infant*'  more  :*-       •     :*  )l 
than  non  compos,  for  infants  may  avoid  thgir  own  a£}s>  yet  7 

in  cafe  of  a*  bond,  becaufe  it  carries  the;«confideraUgn  upon   .     '  \ 

the  face  of  it,  they  fhall  not  plead  non  ijl  faclum^  and  give  *        * 

infancy  in  evidence  \  which  ihews  that  it  is  not  void,     Gon~ 
tra  of  femes  cavertts.     EuDpofe.tbat  the  m^cofnpo^^^  pome  • 

•  Thkfco^ld  be  Nicbolas.    Vide  3  Mod.  $o%7   fcanh,  435,    %  Veot.  19?.  x  Shotr.  10$. 
Cam.  45.    i%  Mod.  173.    5bo.  P.  C.  xjo.  • 

.  to 
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Taotfuoif    to  his  underftandiog  again,  and  had  contented  to  this  fur- 
»•  render,  it  had  been   unavoidable,  Co.  LHt.  2.  b.  which 

K  e  nfirrouion  ^ou^  not  ^avc  '>CCfl  l*  l^c  ^d  ^ad  '>ccn  vo"*"  '*  spears 
can  make  a  void  a^°  by  the  writ  of  dum  non  fuit  compos %  that  the  alienation 
deed  good.  R.  is  not  void)  becaufe  the  writ  fuppofcs  that  the  party  dimj/U. 
act.  DougWo.  So  by  the  writ  de  idioia  inquirendo%  and  the  ftatute  aeprasro- 
Sa  &ativa  r**iu  llEi*  A***-  *     And  if  the  deed  was  void, 

the  law  had  no  need  to  prefcribe  thefe  methods  to  avoid  it. 
A  future  right  Then  the  deed  was  only  voidable,  and  pafled  the  eftate  for 
of  entry  will  not  the  life  of  Simon  Ltach%  which  deftroyed  the  contingent  re- 
^PP^J^mainders;  and  there  is  an  end  of  the  plaintiff's  title.  A 
aafeder.D.  ace.  future  "ght  of  entry  will  not  fupport  a  contingent  re- 
Fearn.  at  <.  mainder,  bat  a  prefent  right  of  entry  will  fupport  it  welt 
A  ptefrnt  right  enough.  And  if  the  contingent  remainder  be  once  deftroy- 
Moi  if^/a.  c<*  lt  Wl^  nefer  **fc  again.  A  man  deftroys  a  contingent 
icc.iVent.i88.  remainder  by  levying  of  a  fine,  afterwards  the  fine  is  an- 
sKeh.87s.881.  nulled  by  aft  of  parliament  1  and  it  was  held,  that  the  con- 
1  *??'  3ii  '  Nugent  remainder  was  revived*  But  if  it  had  been  reverfed 
ftmua^Vi* for  "^^ h  had  becn  <>****&•  rrhis  was  cited  by  Northej, 
Cro.  Car.  73.  as  held  by  Halt  chief  juftice,  Mich.  24  dr.  2.  B.  R.  m 
A  contingent  the  cafe  of  Cole  v.  JLeviJIon.  I  Keb.  87.  And  per  Holt 
ramuBder  once  ^fef  jttftjc^|  if  the  deed  is  good*  the  contingent  remainder 
n*^cm*2l7  l%  ^^f^  For  tbcrc  ought  to  be,  either  a  particular 
fpeakSg,  re-  eftate  aftually  in  effe,  or  a  prefent  right  of  entry,  when  the 
vitc.  5.  ace  contingency  happens,  or  otherwife  it  tannot  ve(L  If  there 
^^^^  be  tenant  for  life  with  a  contingent  remainder*,  tenant  for 
renui^de-Ufe  makes  a  feoffment  in  fee  upon  condition;  if  the  con- 
aVoyellby  fine  tingency  happens  before  the  conditiorl  is  broken,  the  con- 
will  revive,  if  tingency  is  deftroyed ;  but  if  the  tenant  for  life  enters  for 
!rftaU»rft»-  thc coo<*'t'on  broken,  before  the.  contingency  happens,  the 
tute.  Fetroe.  contingent  remainder  (hall  be  revived,  and  the  contingency, 
340.  If  reverted,  if  it  happens,  may  veft.  But  if  before  the  contingency 
not.  Fearn,  140.  happens,  the  reverfioner  enters  upon  the  tenant  for  life  for 
ftH^S^IL  Ae  forfeiture,  the  contingent  remainder  is  deftroyed. 

ftroyed  by  feoffment  on  condition  will  revive,  if  the  particular  tenant  eaters  for  the  condition 
brofcen  before  the  contingency  happen*.  8.  P.  Salk.  577.  Com.  46.  Freem.  508.  Holt.  6*3. 
Yearn.  a?a. 

Afterwards  ill  this  Hilary  term  ferjeant  Gould  argued  for 
the  plaintiff  much  to  the  fame  purpofc  with  Wright  ferjeant 
here  above.    But  farther  he  moved  a  new  point,  vis.  ad- 
mit that  the  deed  was  only  voidable,  whether  the  right  re- 
maining in  the  *#*  compos  was  not  fufficient  to  fupport  the 
contingent  remainder.    For  though  the  non  compos  is  dis- 
abled by  a  maxim  of  law  to  reveft  bis  right,  yet  the  king 
by  inquifition  might  avoid  the  deed.    And  Fitzb.  remitter 
tfj^fcST'fr**  F.  N.  B.  203.  A.  it  is  held,  that  if  non  combos  makes  a 
^^^^  feoffment  in  fee,  and  takes  back  an  eftate  for  lite,  be  is  re- 
tjkea  hack  an   mittcd,  as  is  admitted  there  by  the  iffue. 

dbtt  far lifc,he  it  remitted.    8emb.  a$.    A&  pL  4. 

Darnall,  ferjeant  for  the  defendant,  argued  to  the  fame 
purpofc  with  biorfbty\  but  only  he  cpok  a  diftinaion  be- 
tween 
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tweea  a  grant  made  by  non  compos,  and  an  authority  given    Thohmow 
by  him;  that  the  grant  was  but  voidable,  but  in  cafe  of  a  ** 

feoffment  by  letter  of  attorney,  it  was  void;  becaufe  in-  %  ,AC"' 
fonts  or  non  compos  cannot  give  an  authority.  Perkins  feci. 
139.  a.  He  faid  there  cannot  be  any  right,  nor  fcintilla 
juris,  in  the  king  to  fupport  the  contingent  remainder  * 
becaufe  if  no  office  be  found  in  the  life  of  the  turn  cowpos, 
no  office  can  be  found  after  his  death. 

But  as  to  the  difference  between  a  grant  and  an  autho- 
rity, the  court  faid,  that  it  would  be  very  ftrange  to  allow 
a  mn  compos  power  to  do  a  greater  thins,  which  may  be 
prejudicial  to  him,  and  yet  not  to  allow  him  power  to  give 
an  authority. 

And  Holt,  chief  juftice,  and  all  the  other  judges,  were . 
of  opinion,  that  this  deed  of  furrender  made  by  Simon  Leach  a  perfoo  who 
the  non  compos  was  abfolutely  void.    The  cafes  of  infants  hat  been  mm 
and  non  compos  are  la)  parallel  in  all  things,  except  that  a  5°^?°* caanoe 
mn  compos  cannot  ftultify  himfelf  to  avoid  his  grant.    Now  $*££  ■* 
the  furrender  of  an  infant  is  judged  void,  Lloyd  v.  Gregory,  ^Mzdcc  or 
Cro.  Car.  360.     W.  Jon.  405.  which  is  a  cafe  in  point; any  *&  done  by 
for  there  is  the  fame  reafon  that  the  furrender  of  a  non  com*  Jfj*1  **&  mm 
pv  (houW  be  void.    If  an  infant  grants  a  rent-charge,  the  4^  ,£*• 
grantee  diftrains,  the  grantor  may  maintain  trefpafs.    The6Cra.Elis.39S. 
fame  law  of  non  compos.    Pert.  feci.  21.  which  proves  the  D- kg*  5  3d*  3* 
grant  to  be  void 5  for  if  it  was  only  voidable,  fome  aft  ought  2? •  J"  *L  ,J*- 
to  be  done  to  avoid  it.     And  where  it  is  faid  in  5  Co.  1 19.  f.  40I.    3em^ 
o.  in  Whelpdal/%  cafe,  that  the  deed  of  an  infant  is  not  com.  Reg.  Br. 
void,  but  voidable,  the  book  only  means,  that  the  infant  ***•  h.  *•  N. 
flull  not  plead  non  efi  faBum,  and  give  infancy  in  evidence,  vidToofijht. 
but  (hall  plead  his  infancy  fpecially ;  becaufe  the  deed  to  all  %57,  ^  b.  2!b. 
appearance  has  all  things  neceflary  to  a  deed,  and  feems  to  and  13th  E4.iL 
be  juftly  executed,  but  for  fome  latent  caufc  has  no  opera* **•  *  Bl  Coa^ 
tion  in  law  j  which  caufc  ought  to  be  (hewn  whereby  it  h^9^^ 
may  appear  to  be  mefie&ual.    In  the  fame  manner,  it  anbcgWcniucvi- 
infant  makes  a  letter  of 4 attorney,  it  is  void;  but  he  can*  deuce  in  avoid- 
not  plead  non  efi  faBum.    So  if  non  compos  makes  a  letter  of  "cc  o{2j*?d' 
attorney  to  make  livery  upon  a  deed  of  fecfibent,  he  can-  li™        " 
not  avoid  it,  no  more  than  if  he  had  made  a  feoffment  in  The  feoffment 
perfon,  yet  the  feoffment  is  void.    But  the  reafon  why  «f  an  infant,  if 
feoffments  of  infants  and  non  compos  are  voidable  only,  pro-  **  7*5'1i!aJ 
ceeds  from  the  fofemnity  of  livery  of  feifin  in  the  fight  of  ^  w^I. 
die  country,  which  takes  notice  of  the  notorious  alteration  Vide  Bur. 
of  the  pofieffion.    But  contra  of  a  deed,  which  may  be  de-  x*°5. 
Htcred  in  a  private  manner.    As  to  the  objfcaion  of  the^^J^ 
writ  of  d*m  non  fust  compos,  &c.  which  hath  the  word  <#-i;93.   BkcklL 
mi/a.    Anfwer,  That  means  only  a  feoffment  with  livery  575.    3  Atk. 
by  himfidf ;  for  feoffments  and  fines  were  the  ancient  con-  ^  1<Bro-  C 
Tcyances,   and  the  only  conveyances  nfcd  in  thofe  dAyt-  «Bm°Parffac 
And  for  thefc  redbns  all  the  judges  were  of  opinion,  that  57o.  Co.  Li*. 
17a.  a.  9  Co.  8j.  y    Cowp.  189.    7  Ana.  c.  ie>  4  C.  3.  0  16. 

(•)  D..c*nL  Bwt.  1807.    Blackft.  570. 

this 
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Tbommoh    t^«s  founder  ^j  vo\^  ancj  t|iat  2\\  Grangers  mighf  tato 
Liack.       advantage  of  it,  and  that  the  eft  ate  remained  in  Simon  Leach 
notwithftanciing ;   and  fo  the  contingent  remainder  vetted 
in  the  leflbr  of  the  plaintiff  before  the  particular  eftate  de- 
termined. 
^J^D     But  Holt,  chief  juftice,  as  to  the  point  made  by  ferjeant 
freehold  eftate*,  Gould  of  the  right  in- the  tton  cotnpos\  {jV.  faid,  that  if  the 
and  of  the  pre-  cafe  had  depended  upon  that,  much  might  be  faid  in  it* 
feat  rights  of    behalf;  for  In  the  fcafe  in  the  book  of  Affixes,  ifAffpl.  4.  it 
T^MMit'coL  *s  Emitted  that  it  was  a  remitter,  by  the  joining  of  iflue 
veyance.willnot  upon  the  being  nan  compos.     And  it  is  not  for  default  ef 
deftroyacontin-  right  that  the  non  compos  cannot  avoid  his  own   feoffment, 
gem  freehold  re- but  by  rcafon  0f  a  pcrfonal  incapacity,  viz.  that  no  man 
^MckL^io.    *^a^  ^  admitted  to  ftultify  himfelf.     And  judgment  was 
Scmb.  ice.  .     given   for  the  plaintiff,   niji,    fa>V.     And   afterwards  error 
Burr.  1807.       was  brought  upon  it  in  parliament,  and  the  judgment  was 
^^       affirmed.     Sbo.  Pari.  Cof.  150. 
C0m.45.C0mb.  438. 

A  right  of  ac-  Note;  It  was  faid  by  Holt,  chief  juftice,  in  this  cafe, 
tion  will  not  that  a  right  of  aft  ion  will  not  maintain  a  contingent  re- 
tin^w  freehold  mainder'  Therefore  if  A.  be  tenant  for  life,  remainder  in 
remainder.  8.  P.  contingency,  A.  is  diffeifed,  and  a  defcentcaft;  and  now, 
Sa!k,576.  fince  the  ftatute  yiHen.  8.  cap.  33.  if  five  years  be  pair, 
12  Mod.  174.  tbc  right  of  entry  is  changed  into  a  bare  rignt  of  action, 
Fearne.  a'i»  an(*  t^,c  continKcnt  remainder  is  deftroyed.  The  cafe  of 
a*3-  Biggot  v.  Smith.  Crb.  Car.  73.  is  nice  to  an  inftant,  for  the 

No  right  of  en- right  ought  to  be  precedent  to  fupport  the  contingency; 
try  will  fupport  an<j  therefore  there,  hecaufe  the  right  arofe  to  the  wife  to 
fredwld^re-1  i^ftante  that  the  contingency  happened,  the  remaiuder  was 
mainder  which  adjudged"  to  be  deftroyed ;  and  the  cafe  has  been  always 

doesnotexiftbe- held  for  law. 
fore  the  contin-  0  Mmm      ' 

genCy  happen..  **:  Fcarn*  "* 

Smith  verf.  WeftsiL 

S.   Ci  but  no  judgment  given.  Com.  49. 

lf  LSiT  I  N  a  ftatutc  madc  thc  ,aft  fcffions  °f '  Parliamcm  for  rc8u* 
tioiTuponTon-  I  lation  of  brokers,  ft  &  9  IV.  3-  c  32.  there  is  a  claufe 
tradt  for  the  which  makes  all  contrads  for  transferring  of  bank  ftock 
performance  of  vojd>  which,  by  the  tenor  of  the  agreement,  ought  to  hate 
Serf  £r£  been  performed  after  the  firft  of  Mah  unlcfs  they  are  per- 
day,  a  contraS  formablc  within  three  days,  &c.  Upon  which  this  cafe  was 
under  which  the  thust  An  agreement  was  made  inFdhiary  by  A.  with  B. 
a&  might  have  that  j  fhould  transfer  bank-ftock  to  B.  upon  the  requeft  of 
bXe^htZ,  B.  at  any  time  before  the  tenth  of  May.  And  Mr.  Sorthe, 
it  not  within  '  urged,  that  becaufe  this  contrail  might  have  been  perform- 
the  ftatute,  Cfi  before  the  firft  day  of  Afjy,  therefore  it  was  not  within 
though  the  per-  h         d    of  thc  ftattttc.     And  he  compared  it  to  a  cafe 

formance  it  de-  fc  r 

layed  until  after  ihe  day.  R.  ace.  poft.  673.    Vide  T.  Jones,  xoS\  , 

But  a  contract  to  do  the  ad  upon  requeft,  (bough  made  before  the  dav,  it  within  the  fta- 
tute, if  the  requeft  it  deferred  until  after  the  day. 

A  promife  which  might  have  heen  performed  within  a  year  after  thc  making,  is  not  within 
the  ftatute  of  frauds,  though  it  is  not  performed  until  after  tfre  expiration  of  the  year.  S.  C 
3.  Salk.  9.  R.  a«.  Skinn.  353-  Hclt  3»&    ***•  **°-  Bur*»  «?*• 

upon 
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upon  the  ftatute  of  frauds,  29  Car.  2.  c.  3.  /.  4.  Shlnn.       Smith 

353.    Holu  326    where  the  agreement  was,  that  A.  in  •• 

confideration  of  5/,  paid  by  B.  fhould  pay  to  2?.  20/.  upon        «»TA«- 

his  day  of  marriage,  and  the  promife  was  not  in  writing } 

and  it  was  held  by  the  judges  at  Serjeants-inn  to  be  out  of  ' 

the  intent  of  the  ftatute,  and  good,  becaufe  it  might  have 

been  performed  within    the    year.      Hoity    chief  juftice, 

granted,  that  the  cafe  of  the  marriage  was  fo  adjudged;  v 

and  he  (aid,  that  if  the  marriage  had  taken  effect  within  the 

year,  they  all  agreed  that  no  writing  was  neceflary ;  but  in 

the  cafe  before  them  the  marriage  did  not  happen  within 

the  year,  but  nine  years  after  the  promife ;  and  therefore 

he  was  of  opinion  that  it  ought  to  have  been  in  writing, 

becaufe  the  defign  of  the  ftatute  was,  not  to  truft  to  the 

memory  of  witneffes  for  a  longer  time  than  one  year;  but 

the  majority  of  the  judges  were  of  opinion  that  it  was  not 

within  the  intent  of  the  ftatute  of  frauds,  and  therefore  he 

returned  the  pojiea  accordingly,  the  caufe  being  tried  before 

himfelf.    But  to  the  cafe  in  queftion,  4ie  was  of  opinion, 

that  if  the  requeft  had  been  before  the  firft  of  May,  and  the 

contract  performed,  it  had  been  good ;  but  if  no  requeft  was 

made  before  the  firft  of  Mayy  the  contrail  being  perforta- 

able  afterwards,  was  within  the  intent  of  the  ad.     And  in 

fad  no  requeft  appeared  to  have  been  made  before  the  firft 

of  May.     And  therefore  judgment  was  for  the  defendant, 

who  had  pleaded  the  aft  of  parliament. 

Morris  verf  Gelder,  &c. 

S.  C.  Carth.  437.  If  a  man  itowi 

plevin.    The  defendant  avows  for  rent  arrear,  and  formore  than 
o  many  hens,  for  quit-rent,     Verdift  for  the  avow-  £P°£ xht  facc  . 
the  rent,  and  damages  for  the  hens.     And  now  it2ue  ^na^ob?1' 
was  moved  in  arreft,  that  it  appeared  upon  their  own  avow-  tains  a  verdift 
ry,  that  they  had  avowed  for  more  hens  than  were  due,  *!*"*«»»  he  may 
and  for  this  rcafon  the  avowry  was  ill.     And  Mr.  #"/'££  f*/^^ 
moved  for  the  avowants,  that  releafing  the  damages  forccft>  ^nd'take 
the  hens,  they  might  have  liberty  to  enter  judgment  for  judgmentforthc 
the  rent  and  cofts.     And  he  cited  the  cafe  of  Buis  v.  New-  xefxdueandcoft*, 
ton,  Trin.  28.  Car.  2.  rot.  728.  B.  R.     Ejeftment  for  a*£c£^8li' 
foreft  and  other  lands  j  upon  not  guilty  pleaded,  verdift  for  lx'1l%  Blackft. 
the  plaintiff  for  the  whole;  and  becaufe  an  ejeftment  did  1300.  Com.  Da- 
not  lie  di  fore/la^  the  plaintiff  releafed,  and  entered  judg-  mages,  E.  8. 
ment  for  the  reft,  and  his  cofts.    But  on  the  other  fide,  JV$j£ 
Cro.  EL  186.  pi.  8.  was  cited  as  in  point.     But,  abfente 
Holt  chief  juftice,  the  court  gave  leave  to  the  avowant  to 
enter  his  judgment  as  he  de fired,  ni/i9  feV.     Mr.  Jacob. 

Brcwfler  verf.  Kitchin. 

S.  C.  Salic.  198.    Comb.  424.  466.    11  Mod.  166.    Holt,  175.  669.  with 
tke  arguments  of  coonfel.     5  Mod.  360. 

IN  a  feigned  aftion  upon  the  cafe,  upon  a  wager  whether A *•*«»«* * 
if  was  lawful  for  the  defendant  to  deduft  4/.  in  the5Ja^^£0Ut 
i  fa^irw?  for  any  tares,  {hall  extend  to  all  taxes  of  a  fimilar  nature,  and  for  like  purpofes  with 
ait  before  impofed,  though  not  then  fubfifting.  S.  C.  Carthi  438.  R.  ace.  Doug].  601.  D. 
V-,  r-  ir  \fod,  340.  Notwithftanding  a  formal  difference  between  fuch  taxes. 
'In  other  mxts  not.     S.  C.  Carth.  438. 
A  vi^m  '.<  to  f  yy  a  lent  charge  doei  not  bind  an  afTignee  of  the  eftate  of  the  covenantor. 


318  Hi!.  Term  9  Will.  3. 

Bmswmi    pound  out  of  a  certain  rent-charge  granted  to  die  plaintiff*! 
Kitchim      anccftor  out  °f  certain  lands  in  Bucks,  of  which  the  defend- 
'  ant  was  terre  tenant,  which  tax  of  4/.  in  the  pound  was 

granted  to  the  king  and  queen  in  4  Sf  5  WilLli  Mar.  by 
aft  of  parliament ;  the  defendant  affirmed  that  it  was  law- 
ful  for  him  to  dedo£fc,  and  the  plaintiff  affirmed  that  it  was 
not.    Upon  which  iffuc  bang  joined,  a  fpeciai  verdift  was 
found,  that  Robert  Langford  being  feifed  in  fee  of  the  ma- 
nor of  Ballmort  in  Bucks,  by  indenture  dated  26th  November 
1649,  for  and  in  confideration  of  800/.  paid  to  the  faid  jfy- 
bert  Langford  by  Ellen  Brewfler,   granted  to  her  a  rent- 
charge  out  of  the  fame  manor  to  her  and  her  heirs,  and  in 
the  deed  there  was  a  covenant  to  make  farther  affurance; 
and  this  memorandum  was  indorfed  upon  the  deed,  v».  It  is 
the  true  intent  and  meaning  of  thefe  prefents,  that  the 
within  named  Ellen  Brevvfler  and  her  heirs  fliail  be  paid  the 
laid  rent-charge  without  deduflion  of  any  taxes  for  the  laid 
rent,  &c.    Afterwards  Robert  Langford,  in  puxfuance  of 
the  covenant  in  the  firft^deed,  confirms  the  rent  to  Ellen 
'Brew/ler  and  her  heirs,  payable  at  two  feafts,  with  a  nomine 
poena*,  and  covenants  that  be  was  feifed  of  a  good  eftate  in 
fee  in  the  lands  charged,  &c.  free  of  all  incumbrances  (ex- 
cept feme  leafes  there  fpecified  upon  full  rent  referred,  (&.) 
and  that  the  rent  (hould  be  paid  at  the  faid  two  feafts,  free 
of  all  taxes;  and  this  was  by  deed  bearing  date  8  July 
1652,  et  J!t  tfc    After  feveral  arguments  at  the  bar  by 
Mr.  Nortbey  and  Mr.  Terjeant  Wright  for  the  plaintiff,  and 
by  Mr.  Cotuper  and  Sir  Bartholomew  Shower  tot  the  defend- 
ant, Holt  chief  juftice  pronounced  the  opinion  of  the  court. 
And  (by  him)  the  queftion  is  upon  this  fpeciai  verdifi, 
whether  the  covenant  indorfed  upon  the  deed  of  26  Novem- 
ber 16491  or  'he  covenant  in  the  deed  of  8  July  1652,  be 
fufficient  to  bind  the  grantor  and  his  heirs  to  pay  the  rent 
free  of  all  taxes,  hereafter  to  be  charged  upon  it  by  aft  of 
parliament  ?  And  all  the  judges  were  of  opinion,  that  this 
covenant  binds  the  grantor  and  his  heirs  to  pay  the  rent! 
free  of  the  4/.  in  the  pound  tax.    And  Holt  chief  juftice 
faid,  that  it  has  been  an  old  queftion,  whether  fuch  a  cove- 
nant (hould  extend  to  taxes  to  be  impofed  by  a£t  of  parlia- 
ment? And  if  the  covenant  be  underftood  in  the  largeft 
extent  of  it,  and  as  in  a  general  cafe,  Tie  was  of  opinion  that 
it  would  not ;  but  as  the  circnmftances  of  this  cafe  are,  he 
was  of  opinion  that  it  would,  for  thefe  reafons.     1.  When 
Taies,  what,    taxes,  are  generally  mentioned,  they  muft  be  underftood  par- 
Salk.  615.       Uamentary  taxes,  if  the  fubjed  matter  will  fuflfer  it,  Brook 
iaMod  ill*' 9Uinz*mi  9*    Tberc  are  other  impofitions  which  are  called 
Vide  Saik.  14I  taxes,  as  races  for  the  poor,  by  43  Eliz.  c.  2.  5  Co.  66. 
is  Mod.  54.    b.  Jefen'*  cafe ;  and  affeffinents  by  commiffioners  of  few- 
Holt  549-        crs,  23  //•  8.  c.  5.  and  generally  any  tbing  that  affe&s 
any  part  of  the  goods  of  a  man,  or  the  rent*  of  his  lands, 
by  taking  them  away,  as  it  is  explained  by  mv  lord  Coke 
upon  the  ftatute  de  tallagio  mn  conceJendo.     2  InJ.  532, 

Another 
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Another  reafbn  that  influences  this  cafe,  is  the  time  when    Barwstt* 
this  rent  was  granted,  viz.  1649,  at  which  time  taxes  of    ^JL 
this  nature  had  obtained  in  the  kingdom ;  for  the  manner         .    '*" 
of  taking  by  monthly  afieflments  began  fince  the  civil  warsi 
for  in  1642  men  were  taxed  by  monthly  afleflinents,  and 
there  was  the  lame  claufe  in  thofe  a£ls  for  the  tenant  to 
deduA  as  in  thefe  of  this  time.     But  if  the  covenant  had 
been  made  in  1640,  it  had  not  extended  to  thefe  taxes,  be- 
caafe  then  this  fort  of  taxes  was  not  known  in  the  king- 
dom, and  therefore  a  man  cannot  be  fuppofed  to  compre-    % 
hend  them  in  a  covenant,  without  the  fpirit  of  prophecy  5 
but  this  way  being  introduced,  it  is  natural  to  fuppofe  that 
theparty  made  provifion  againft  them  by  this  covenant. 
The  old  methods  of  taxing  were,  The  difltrent 

1 .  By  tenths  and  fifteens.  U«b  of  taae* 

i.Byfabfidics.fpeciallyfocalled.  Sfi5'*  ' 

3.  By  afleflinents  and  royal  aids,  which  are  different  names  vide  iBL  Com. 
for  the  fame  thing.  309. 

4.  And  at  hit  by  a  pound  rate. 

Tenths  and  fifteens  were  the  moft  ancient,  as  appears  in  Tenths  and  fif- 
Spelm.  gtoffar.  quindecima.  4  InJI.  14.  2  Injt.  76,  77.  They  ^h°w 
were  anciently  taxed  upon  the  head  of  every  one.  And  af- 
terwards in  8  Edw.  3.  this  was  altered,  and  valuations  were 
made  upon  all  the  cities,  towns,  and  boroughs  in  England  j 
and  this  valuation  was  returned  into  the  exchequer  \  and  that 
was  made  the  certain  rule  for  the 'taking  of  every  town,  &c. 
fo  that  when  a  tax  was  granted,  they  might  compute  by  the 
roll  in  the  exchequer  to  what  fum  it  would  amount.  When 
the  towns  were  taxed  by  parliament,  they  among  them- 
fehrcs  taxed  all  the  occupiers  in  the  town  (who  were  tajed 
as  they  held  at  rack-rent)  according  to  the  value  of  the  land 
which  they  had  within  the  towns,  for  railing  the  tax  upon 
fiich  town.  1 1  Hen.  4.  35.  6.  Brook  quuname*  9.  And  this 
was  the  general  ufage^  though  it  was  not  univerfal.  Now 
this  preient  covenant  could  not  have  afTefted  that  fort  of 
taxes ;  for  the  rent  was  not  taxed,  but  the  land  only  as  part  » 
of  the  town,  to  complete  the  value  of  the  town,  and  the 
terre  tenant ',  as  be  who  was  in  poflefBon,  to  pay  the  tax. 

Afterwards  fubfidies  were  introduced,  the  firft  mention  subfidiet. 
of  which  is  rx  H.  8.  c.  50.  which  were  taxes  impofed 
upon  the  pcrfon  for  has  land  and  goods  according  to  the 
beft  value ;  which  being  paid  by  the  perfon  where  he  lived, 
could  not  ztkSt  this  covenant,  for  the  grantee  ought  to  pay 
for  the  rent  where  he  lived,  and  fo  there  could  be  no  de* 
du&ion  for  the  tenant.  And  this  fort  of  taxes  continued 
until  17  Car  1.  and  ?n  endeavour  was  made  to  introduce 
them  again  in  1  c  Car.  2.  but  they  were  found  to  be  lefs 
beneficial  to  the  king  than  the  afleflinents  ufed  in  the  civil 
wars.  But  in  thofe  afleflinents  there  was  always  this  claufe 
about  deduQions.    So  that  this  deed  being  made  in  1649, 

the 
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Brewstck    ^c  Intent  appears  to  have  been  to  make  provision  forever 
KiTciii?     *^ter  a£ainft  dedu&km  to  be  made  by  the  tenant*    Thefe 
afleffments  were  frequent  before  the  making  of  (his  deed. 
There  was-  one  in  February  164a,   another  February  1644, 
lino*  two  others  in  1649.  and  one  which  was  in  force  at  the 
time  of  the  making  of  ibis  deed,  another  1 653,  another  1656. 
And  it  is  no  objection  to  fay  that  thefe  afleffmems  were  not 
created  by  lawful  authority  j    for  they  had  the  reputation  of 
lenity,    and    the    people   fubmitted  tbernfclves   to  tbetn, 
which  might  be  fufBciejit  reafon  to  induce  the  grantee  to 
fecure  himfelf  .apaihft  them. 
Taxca  rati  only  *    -2  Though  taxes  cannot  be  granted  but  by  ac*l  of  par- 
be  impofrd  by    Harnent,  and    though  they  have.no  formal  exiftence  until 
^ttSu^M.  thcy  are  Prantcrf>  Yct  thcy  ^ave  a  wt«^  exiftence  before, 
Vide  1  BI.Com.  ai,d  are  known  in  law :  for*  it  is  wety  known,  that  the  coii* 
14a  169.  11      ftant  revenues  of  the  crown  are.  not  fufficicnt  to  fupply  all 
Mod.  439.        the  extraordinary  exigencies  and  emergencies  of  the  crown 
without  thefe  aids,  to  grant  which  is  part  of  the  conftitu- 
tion  of 'the  government;    and  therefore  it  was  natural  to 
fuppofe  that  .fuch  a  thing   might  happen,    and  to  provide 
(#)D.  icr.it    againft  it.  '  For  taxes  upon  neceflary  occafions  are  (a)  due 
Mod.  239.       to  the  crown  ex  merito  et  debito  \  and  though  they  cannot 
be  levied  in  any  other  manner  than  as  the  parliament  ap- 
points, as  appears  by   1  Ed.  3.  Jl.   2.    c.   6.  yet  fupplies 
A  gnat  by  tfie  ate  due  to  the  kir\g.  19  Hen.  6.  68.    38  Hen.  6.  10.  21 
crown  to bedif-  £JW.  ,4.   45,  w^ere  it  is  held,  that  a  grant  by  the  king 

w/tic0"!*  t0  7*  St  t0  bc'*fcharg«d  of  taxC8» t0  **  »nipofed  at  any  time 
good.*  &"£!*  *  a^ter  by  parliament,  is  good.     For  unlefs  taxes  had  bad  a 
Comb.  466.      virtual  exiftence  in  the  constitution  of  the  government,  the 
12  Mod.  16S.    king's  grant  could  have,  nothing  upon  which  it  might  ope- . 
I.h^roJ!" ha*  rate,  and  would  have  been  void  v  but  the  contrary  is  ad- 

an  inheritance    .     .       ,      .      T  «    : .     .  .  ..  -       '.       . 

Miuxettobe     judged,  that  the  grant  was  good  y  and  the  reafon  is  given 

afterwards  in  Dyer  5?.  a.' pi.  7.  becaufe  the  king  hath  an  inheritance  in 
panted.  taxes  antj  fubGclies  to  be  afterwards  granted. 

All  covenant*  3*  This  covenant  extends  to  all  future  a£ta,  for  it  is, 
which  import  to  that  Ellen  and  her  heirs  (hould  be  free,  which  is  in  fee; 
beco-cxtenGve  and  her  afligns  of  the  rent  might  take  advantage  of  it;  for 
with  the  eftate  a8  t^c  cftatc  wa5  m  fcc>  fQ  the  covenant  is  co-extenGve  with 
wXL'efUtc.  tn*  eftate,  and  is  in  fee  alfo.     Anrf  therefore  it  is  as  ftrong, 

as  if  it  had  been  to  be  free  from  all  taxes  to  be  impofed  by 

any  aft  whatfoever. 
ff  a  tenant  cove-      A  doubt  has  been  conceived,  that  the  claufe  in  thefe  new 
nam*  to  pay  a    aQ8>  cOT  thc  rcnant  to  deduft,  tfc.  would  have    deftroyed 

doabgi ^«,Ca  fuch  a  covcnant  ad  this»  if  !t  had  not  bccn  PrPv»ded  by  the 
ftatuteautho-'  afts,  and  this  claufe  (hould  not  extend  to  make  void  any 
rizinfftenantsto  covenants  or  agreements  between  landlord  and  tenant ;  but 
deduAwiUnot  ^c  was  0f  0piniorif  that  fuch  provifion  was  not  abfolutely 
naSt *s LP.C^C"  neceffary,  1.  Becaufe  thefe  taxes  lately  affeffed  are  fubjea 
Mod.  169.  matter  for  the  covenant,  and  therefore,  though  the  act  al- 
semb.accn     lows  Vhe  tenant  to  make  a  deduQion,  that  could  never  be  a 

Mod.  24c.  -    .  ^p^l 
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repeal  of  the  covenant,  becaufe  it  i$  the  thing  upon  which    BatwiTia 
ihe  covenant   is  grounded,  and  againft  which  it  provides.  *• 

2.  This  provifion  for  the  tenant  to  deduft  is  for  his  ad  van*     KllCttlN- 
tagc,  which  he  might  well  waive   by    covenant,  fince  he 
raii{ht  well  forefee  it  by  the  ufagc  of  the  times  ;  and  a  man  ^ .      fi    r 
may  as  well  waive  the  benefit  of  a  future  law,  as  of  a  law  futurc  iaw  may 
already  made.       3.  The  tenant   might  well   pay  his  rent  b-  waived.  S. P. 
without  deduction,  and  not  violate  the  law.     For  the  dif-  Comb.  467. 
ference,  where  an  aft  of  parliament  will  amount  to  a  repeal 
of  a  covenant,  and  where  not,  is  this  5  where  a  man  cove-  A  fotw  m^m 
nants  not  to  do  a  thing  Avhich  was  lawful  for  him  to  do,  injnrhwful 
and  an  aft  of  parliament  comes  after  and  compels  him  taj-"-^*'1"*'** 
do  it ;  there  the  aft  repeals  the  covenant  \  and  vice  verfa.   ;ronr  ??* 

,.        '.  r  .  1  •  »  •   1  othrrwifc,  rc- 

But  where  a  man  covenants  not  to  do  a   thing,  which  was  pr3i„  cm ,.n.,nc 
unlawful  at  the  time  of  the  covenant,  and  afterwards  an  aft  to  do  that  ad. 
makes  it  lawful,  the  aft  does  not  repeal  the  covenant.     So  ^K  halk-  Jy*» 
here,  fince  the  aft  does  not  compel  the   tenant  to  deduft,  ^Mod*6/^ 
the  aft  leaves  the  covenant  in  full  force.      4.   This  claufe  p.  acc.  Dyer 
was  only  inferted  to  expedite  the  payment  to  the  crown  \  26.  b.  pi.  17a. 
and  where  an  aft  of  parliament  is   made  for  a  particular  Butacovcn*r,t 
purpofe,  it  will  not  extend   to  collateral*  qualities.     8  Co.  jj| °*f°j ^^^ 
138.  0.  Harrington'*  cafe,     \g  H.  6.  62.     a  ftrong  cafe t  Dot  regaled  by 
where  a  grant  to  be  free  from  a  future  tax  was  allowed  by  a ftatute making 
all  the  judges.       And    in   the  feveral   afts    for  fuhfidies thc  a<a  lawfuL 
in    37  //.  8.  c.  25.  and  *i   Ed.  6.  r.   12.  fuch  grants  ^.re  ^^  46*. 
mentioned,  and  faved  to  the  grantees  for  the  future.     This  12  Mod  169. 
covenant  was  difpenfed  with  by  the  22  Car.  2.  in  which  R-f  c.  Dy*r 
there  was  a  claufe  for  deduftion  notwithstanding  any  co-  **•  p  pM*  6# 
venant,  fcfr.  but  there  are  no  fuch  words  in  the  aft  which  ftatutemwiefor 

Concerns  this  Cafe.  a  particular  pur- 

pofe fliall  not 

Objeftion.  General  words  fliall  not  extend  to  any  thing  IXTs**? 
provided  to  be  done  by  a  fubtequent  aft  of  parliament.     2  l3  Mod.  1^0. 
Co.  47.  a.    The  cafe  of  the  archbimop  of  Canterbury.  * 

Anfwer.    That  the  ground  of  Coke  is  not  univerfal ;  and  General  won.1* 
the  reafon  of  the  cafe  there  was,    becaufe  thofe  monifl erics  may  in  fame 
that  come  by    1   Ed.  6.  c.    14.    were  veiled  in  pofletfion  «<»«*nd  to 
by   the  aft    of  Ed.  6.   exclufive  of  any  other  aft*    and £^JK£,mI 
therefore  it  is  in  that  refpeft  a  repeal  of  31  H.  8.  c.  13.  qucnt  ftatute*. 
though  it  might  have  been  well  enough  done  within  the  S.  p.  x»  Mud. 
general  words  [of  means],  and   that  is  the  reafon  of  the  x?°- 
cafe  aforefaid,   as  is  faid  in  the  cafe  of  Wbitton  v.  Weflon, 
IV.  Jon.  185.  and  if  thefe  words  [fhall  be  by  the  authority 
of  this  prefent  parliament  veiled,  &r.]  had  been  omitted, 
thofe  lands  would  have  been  exempt  from  payment  of  lithes 
by  31  H.  8. 

Objeftion.  It  is  a  tax  by  the  pound-rate,  and  not  by 
way  of  afleflment ;  and  therefore  it  is  a  new  tax,  and  could 
not  be  provided  againft. 

Vol.  L  T  Anfwer. 
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Brewiter  Anfwcr.  It  is  the  fame  fort  of  tax  ;  though  it  is  not  a 
Kitchim.  mont^ly  affeflment;  and  differs  not  in  fubftance,  but  in 
form.  The  fame  things  arc  taxed  ;  there  is  the  fame  claufe 
of  dedu&ion ;  and  the  tax  is  for  the  fame  putpofe,  for  the 
king's  fupply.  If  it  had  been  for  rebuilding  PauFs  church, 
then  it  had  been  out  of  this  covenant ;  but  fince  it  is  as  it 
is,  he  was  of  opinion,  that  the  covenant  extended  to  thefe 
taxes,  and  the  grantor  and  his  heirs  ought  to  pay  the  rent 
without  deduction. 

But  he  then  made  another  que  (lion,  which  was  not  ob- 
ferved  at  the  bar,  nor  by  any  of  the  other  judges,  viz.  whe- 
ther the  terre  tenant  is  liable  to  an  adion  upon  this  cove- 
nant 5  and  he  was  of  opinion,  that  he  was  not.    For  (by 
him)  if  tenant  in  fee  grants  a  rent-charge  out  of  lands,  and 
covenants  to  pay  it  without  deduction,  for  himfelf  and  his 
heirs,  you  may  maintain  covenant  againft  the  grantor  and 
his  heirs,  but  not  againft  the  affignee j  for  it  is  a  mere  per* 
Warranty  tried*  tonal  covenant,  and  cannot  run  with  the  land,     Warranty, 
not  the  laud  of  which  is  a  real  covenant,  will  never  bind  the  land  of  the  war- 
the  warrantor,  rantor,  until  judgment  bad  in  ivarrantia  charU ;  much  left 
"u^memina  w^  **"•  Pcrf°nal  covenant  bind  the  land.     And  for  a  cafe 
warrantia  char- in  point,  he  cited   Hardr.  87.  pi.  5.'  Coke   and  the  earl  of 
t2.  s.  P.  Salk.  Arundel.     In   replevin,  if  the  defendant  had  avowed  for  ar- 
198. 11  Mod.  rcars  0f  tn;s  rcnt|  an(j  tne  plaintiff  bad  pleaded  in  bar,  runs 
iJ1'  arrere  5  the  avowant  could  not  have  replied  this  covenant 

againft  the  terre  tenant  •,  but  if  the  avowry  had  been  upon 
the  grantor,  or  his  heirs,  the  avowant  might  have  replied 
this  covenant  againft  them,  to  avoid  circuity  of  a£Uon. 
Therefore,  fince  it  does  not  appear  that  the  defendant  is 
bound  by  this  covenant  (for  non  conflat  whether  he  is  tern 
tenant  or  not,  or  what  he  is)  for  this  reafon  he  was  of 
opinion,  that  judgment  ought  to  be  given  for  the  defen- 
dant. But  the  other  three  judges  feemed  to  be  in  a  furprife, 
and  not  in  truth  to  comprehend  this  objeftion,  and  there- 
fore they  perfifted  in  their  former  opinion,  talking  of  agre^. 
ments,  intent  of  the  party,  binding  of  the  land,  and  I  know 
not  what  They  gave  judgment  for  the  plaintiff,  againft  the 
opinion  of  H$lt  chief  juftice,  for  the  reafon  aforefaid. 


Rex 
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Rex  verf.  Sanchee. 

S.  C.  1%  Mod.  165.  Holt,  657. 

cJNCHEE  and  others,  quakers,  were  cited  into  the  ec-  A  (htme 
^  clefialtical  court,  to  anfwer  there  upon  their  folemn  af-  fiiVy*"'i"* 
firmation,  &c.  concerning  tithes  withheld  bv  them  from  r<mc'*y M  co'n~ 
the  parfon  of  the  panih;  and  for  not  anfwenng  the  com-  th;n^  buurcic- 
mifory,  according  to  the    ftatute  of  27  //.   8.  c.  20.  cer-  covcraMc  in  the 
tifies  their  contumacy  to  two  juftices  of  peace,  by  whole  '"pi™"'11  court 
warrant  they  were  feized,  and   committed  to  prifoii  ;  and .^^n* "he 
being  brought  by  habeas  corpus  into  the  king's  bench,  Mr.  jurifditfion  of 
R  btrt  Eyre  moved,  that  they  might  be  difcharged.     Becaufe  the  fpiruual 
the  new  aft  concerning  the   affirmation   of  quakers  7  £3*  ">*»**•  a  ftatute 
8  W.  3.  c.  34.  /:  4.  gives  the  parfon  a  remedy  to  recover  t^7^' 
fuch  tithes  by  diftrefs  by  virtue  of  a  warrant  of  a  juftice  of  fence  and  in- 
peacc,  then  where  a  ftatute  gives  remedy,  the  jurifdi&ion  fii<ftin^ancw 
of  the  fpiritual  court  is  taken  away,  unlefs  it  be  faved  by  P^alty  doeu. 
the  fame  ftatute,  5   Co.  73.  b.   H'.  Jones  320.       And  he  £S"£5?£ 
died  feveral  ftatutes,  where  the  jurildiftion  of  the  fpiritual  c.  ao.  for  a  .-<»n- 
court  was  faved,   as   23  EL  c.  1.      1  EL  c.  2.      In  the  «mpt  in  a  iirt 
fame  manner   in    the   ftatute  againft  ufury,  13  EL  c.  8.  j^^^1 
3  Inft.  152.     2  Lift.  657.     And  from  thence  he  inferred, Sal  due*,*" 
that  it  was  the  opinion  of  thofe  parliaments,  that  the   fpi-  mod  f-vcify  the 
ritual  jurifdiftion   would  have  been  taken  away  by  thefe kind  °f  <*"« 
afis,  if  it  had  not  been  faved  by  them.     But  per  curiam  fo^which  A* 
this  laft  aft  feems  to  be  only  an  accumulative  remedy,  and  paity  was  uc  ' 
not  to  repeal  the  aft  of  H.  8.      And  in  many  cafes  the 
common  law  and  ecclefiaftical  courts  have  concurrent  ju- 
rifdiftion 5    as  if  a  penfion  be  payable  out  of  a  parfonage 
by  prefcription,  the  remedy  for  this  is  either  in  (a)  the  fpi-  (">  R- »«. 
ritual  court,  or  annuity   lies  (b)  for  it   at  common   law; *  Y?" '  $*  al- 
though Coke  fays  the  contrary  in  his  fecond  Inftitute  in   hisi>>acc .'xVent. 
comment  upon  the  ftatute  de  circumfpetle  rgatis%  1 3  Ed.  1 .  xac.  vide  Cro. 
f.  4.  c.  1.  2  Inft.  491      But  where  the  nature  of  the  of-  £!**•  67.5- 
fence  is  altered  by  a  ftatute,  and  a  new  penalty  jnflifted  ;  '^/^' l  Mod" 
then    after    the  party  has  been  tried  at  common  law  and  cro.  ek**  6?r 
condemned,     the     ecclefiaftical    court  (hall     not     proceed 
againft  him.     As  if<  a  man  be  convift  at  common  law  for 
having  two  wives,  or  hath  been  adjudged  the  reputed  fa- 
ther of  a  baftard  fon,  tsV.     But  then  Northey  took  excep- 
tion to  the  return,  becaufe  it  U  faid,  that  Sanchee  >  trV.  were 
imprifoned  for  contempt  in  a  fuit  for  detention  of  tithes  or 
other   ecclefiaftical  duties;   and    it   ought    to  appear,  for 
which  the  fuit  was,  fpecially.    For  though  the  ftatute  that 
gites  this  remedy  is  in  general  words,  yet  in  the.  return  the 
caufe  of  imprifonment  ought  to  be  certainly  exprefled,  to 
the  end  that  it   may  appear  to  the  court,  that  it  was  an 
ecclefiaftical  duty,  for  which  they  are  imprifoned.     And  of 
this  opinion  was  the  whole  court,  and  therefore  the  quakers 
were  difcharged  out  of  cuftody. 

Y  %  Pctray 
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Pctray  verf  Sir  Auftin  PalgiM\e. 

tlT&nf™*  QIR  Autim  Pakrave  recovered  judgment  in  debt  in  C.  B. 
fendatit  cannot  C5  againft  Petray  upon  a  bond ;  upon  which  Petray  brought 
fug£cftaneglcdlerror.  And  now  Sir  William  Williams  moved,  that  the 
to*!*clf*lt™'  plaintiff  in  error  might  have  liberty  to  fuggeft,  that  the 
wiuttonVft  bond  was  not  fpecified  according  to  the  capitation  aft.  But 
'  videpoft.  1055.  per  Holt  chief  juftice,  he  (hould  have  pleaded  it  in  the  com- 
1243-  *  mon  pleas  before  judgment,  but  now  after  error  brought 

be  comes  too  late ;  and  therefore  the  motion  was  denied. 


Burgefs  verf.  Periam. 

The  memoran.  'T^HE  plaintiff  brought  a  fpecial  a&ion  for  not  delivering 

dum  of  a  bin       J^     bank  bills  upon  the  firft  of  May  in  purfuance  of  an 

caanot  be  a-      agreement ;  but  the  memorandum  was  general  of  Eofler  terra 

plwln  abat"*  ,aft  P3!1'  which  refcrred  to  the  fira  day  of  the  tew  ;  andfo 

mentrefpondeasthe  aft  ion  appeared  to  be  brought  before  the  caufe  of  aflion 

oufter  andde-   accrued.     Wherefore  Mr.  Northey  moved  for  leave  to  amend 

n?"rrcr- ^-     the  memorandum  %  and  make  it,  die  Mercurii  proximepofi  mv- 

^wilf.  -8.  3  f€m  Pafci&*  (which  was  after  the  caufe  of  aftion  accrued) 

8tr.j83.iTcrm.  upon  affidavit,  that  all  the  procefs  ifiued  after  the  firft  day 

Rep.  116.         of  May.     And  this  motion   was  made  after  the  defendant 

had   pleaded  in  abatement,  and  a  respondeat  oufter  awarded 

upon  it,  and  demurrer  by  the  defendant  for  this  caufe.     But 

the  motion  was  denied  by  the  court,  becaufe  it  comes  too 

late,  though  all  was  in  paper. 


Miller  verf.  Trets. 

1  Mich.  9  Will.  3.    Exchequer  Chamber, 

Awdi?S*   INFORMATION  was  exhibited  arainft  the  defendant 

comprehend  the    I     _       .        ,..«-.      t  r        i  h  r      r  »•       i 

vhok  iflue.        1  by  the  plaintiff  in  the  court  or  exchequer,  for  felling  lace 

R.acc.Str.jo8o.  and  filks,  &V.  Upon  iflue  joined  the  jury  finding  the  de- 
3  Lev.  ss-  Cro'fendant  guilty  as  to  the  felling  the  lace,  &c.  but  fay  nothing 
Dacc^Gilb.  as  t0  tne  ^s'  ^n^  judgment  in  the  exchequer  for  the 
c'l. 3  Ed.  156.  informer.  And  upon  error  brought  this  omuTion  of  the 
▼ideCom.Plead.jury*  in  the  verdift  was  afligned  for  error.  *  Upon  which  a 
s  19.  ad.  Ed.  motion  was  made  in  the  exchequer  for  leave  to  amend ;  but 
Uitdcisnotj  a  denied,  becaufe  it  was  not  amendable.  And.  therefore  the 
judgment  en-  judgment  was  reverfed  here, 
tered  thereon 

wijlbeerronecu^   R.  ace,  Str.  1089.    3  Ley.  55.    Cro.  El.  133.    D.acc.  Gilb.  C.  B.  3d 
Ed,  156.  q.  v.  and  the  court  cannot  amend  it. 
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Sir  George  Treby  Cbitfjuftice. 

Sir  Edward  Nevill  ^ 

Sir  John  Powell  >  Jujiices. 

Sir  John  Blencoc  3 


Ay  res  iw/T  Falkland. 

g.'  C,  Salk.  *3i.    x 

EJECTMENT.      Upon  a  fpecial  verdirf  the  cafe  was  J^/^ 
thus.  ^f.  poflefled  of  a  term  for  ninety-nine  years  de-  devifcd  to  fevc- 
vifed  it  to  B.  for  life,  and  after  to  fix  others  fucceffively  for  ™lfocceffivcly   . 
their  lives,  if  the  faid  term  (hould  fo  long  continue.     All  Se^r^" 
the  feven  perfons  being  dead,  and  the  term  continuing,  the  is!d.  450.  "^ 
queftion  was,  whether  the  refidue  mould  go  to  the  execu-  1  Browni.  41. 
tors  of  the  teftator,  or  to  the  executors  of  the  lad  devifee.  acc-  *<»nie,  3d 
It  was  objected,  that  as  there  cannot  be  a  remainder  of  a  ^ }^'^  h 
term ;  for  the  fame  reafon  there  cannot  be  any  reverfion  rcverfioncxpcA 
left  in  the  firft  teftator,  but  that  thfe  entire  term  was  in  the  am  upon  tUofc 
laft  deyifee,  and  confequently  would  defcend  to  his  execu- fftatc$willbe- 

t  long  to  the  ner- 

*'  fonal  reprcfen- 

Uite  of  the  devifot.  S.C.  cit.  Fearne,  3d.  Ed.  375.  D.  acc.  I  Sid.  37.  Scmb.  acc.  I  Sid.  451, 
Scmb.  cont.  1  Sid.  135.  151.  vide  Hctl.  163.  Liu.  348.  1  Roll.  Abr.  611.  8  Vin.  92.  pi.  1. 
Faroe.  3d  Ed.  34*,  343.  344, 345- 

Sed  tota  curia  contra.  For  per  Treby  chief  juftice  and 
Powell  juftice,  thefe  executory  devifes  depart  from  the  rules 
of  the  common  law,  and  are  allowed  in  companion  to  fa- 
milies, for  whom  provifion  is  now  generally  made  by  terms 
and  leafes ;  therefore  one  muft  not  have  too  great  retro- 
fpc&,  tafearch  for  rules  and  conftruAions  in  fuch  cafes.  At 
the  beginning  the  devifes  were  oppofed ;  for  when  A.  pof- 
fefled of  a  term  for  years  devifed  th$  term  to  B.  for  life,  re- 
mainder  to  C  the  remainder  to  C,  was  held  void,  becaufe 
the  term  was  inure,  and  cgmprifod  the  whole  intereft,  as 

much 
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Ar*£»       much  as  if  be  had  devifed  a  fee;  and  fo  the  term  being 
_.    *"  in  tire!  y  m  the  firft   devifee,  nothing  was  left  to  remain  to 

'the  fecord ;  befides  that  a  term  for  years  was  looked  upon 
as  a  lefs  intereft  than  an  eitate  for  life      Afterwards  to  fur- 
mount  this  difficulty,  this  expedient  was  found  out  in  Mat- 
tbew  Manning's  cafe,  that  there  fhould  be  a  tranfpofition,  and 
that  the  Jattcr  devife  fhould  be  conftrued  to  pafs  firft;  for 
doubtlefs  a  man  might  devife  a  term  to  A.  after  the  death  of 
B.  and  upon  fuch  a  limitation  the  devifor  is  not  excluded 
from  the  difpofition  of  the  mean  intereft,  which  he  has  not 
difpofed  of,  for  the  interval  of  the  life  of  B.  And  therefore  if 
%  term  for  years  be  devifed  to  ^.  for  life,  remainder  to  B.  by 
After  the  Jimit  ^onftruing  this  a  devife  to  2?.  after  the  death  of  A.  and  that 
feisty  torn  ^  toottld  have  it  in  the  mean  while,  it  was  allowed  good. 
and  the  heir*  of  But  if  A.  devifes  a  term  for  years  to  B.  in  tail,  remainder 
his  body,  a  U-   pver,  this  remainder  is  limited  to  commence  upon  a  poJE- 
imtation  ove*    bility  too  remote,  and  therefore  the  law  will  not  wait  ror  it. 

R.we.Vsiiajr ^nc  ^amc  ^aw  ^  ^'  ^cvifes  a  *crm  t0  B*  ana*  'f  he  dies 
%  Bro.  ch.  '  '  without  iffue,  remainder  to  C,  this  remainder  is  alfo  too  re- 
Caf.  33.  ace.,      mote.     But  when  the  limitation  is  to  A,  for  life,  remainder 

I  vUiLA»r"|6,i"^0  **'  **'  m  Pt0^^ltY  maY  dic  befow  the  term  determined. 
J\  acc.9iSid.X  And  therefore  all  the  remainders  in  the  prefent  cafe  at  bar 
451.  vide  were  held  good.  But  forafmuch  as  the  firft,  and  afterwards 
Fcarae,  3d  Ed,  every  one  of  the  feven  devifees  in  their  refpeflive  turns  had 
sik. 22  J^t  thc  intJre  term>  rfuring  tne  lifc  °f  tH*  firft  devifee,  the  whole 
3  P.  Wms.152!  l^rm  was  *n  hun*  an^  tne  fecond  had  but  a  poffibility,  etfic 
1  Term  Rep.  de  ceteris.  For  as  there  might  be  a  poffibility  of  reverter  at 
s?6.  The  Umi-  Commbn  law,  fo  in  thefe  cafes  there  is  a  poffibility  of  re- 
ctory derifc"  mainder.  Then  as  a  poffibility  of  remainder  majr  be  limited 
after  failure  of  over  in  thefe  cafes ;  fo  it  may  be  referved  ;  and  if  it  be  not 
iffue  indefinite-  difpofed,  it  fhall  be  left  in  the  devifor;  for  that  which  a  man 
ly,  m  ta>  re*  jjag  jn  ^^  anj  does  not  difpofe  from  him,  remains  ftill  in 
jsid.  451**1.  n*m'  Befides,  that  a  man  may  have  a  poffibility  of  rever- 
Uro.Ch.  Caf.  tcr,  where  he  cannot  limit  a  remainder;  as  if  A.  gives 
187.  ace.  Fearu.  lands  to  B.  and  his  heirs  during  the  time  that  fuch  an  oak 

stufdeDou'i  ^a11  Srow»  he  hath  a  P°ff|b',5tv  of  reverter,  though  no  re- 
470/;  Bro?Ch'  ma»nder  can  be  limited.  From  whence  it  follows,  that  the 
Cat  171,  J7i.  refidue  of  the  term  in  this  cafe  ofter  the  death  of  all  the  fe- 
138,189,190.  yen  devifees  muft  revert  to  the  teftator  and  his  executors. 
lo^A  oili-  And  Juc,gment  was  accordingly  for  the  defendant,  faV. 

jjility  of  reverter  may  exiit,  where  a  remainder  cannot  be  limited. 

Bates  verf  Bates.     Dower. 

S.  C.  Salk.  254.  more  at  large  Lutw.  729. 
Pleading  and  Special  Verdid,  719.  poft.  vol.  3. 19*. 
flf  eftate  f  TH\OWER.  The  tenant  pleads,  that  the  hufband  ne  un~ 
vhich  her  huf-  JL/  iUiS  Ju*t  feifie  9ue  dower.  Upon  which,  ifiue  being 
)>andwaafeifed  joined,  the  jury  find,  that  Ralph  Bates,  hufband  of  the  de* 
forlife,wohre"'|nain<jantf  was  fcifed  of  the  lands  now  demanded  for  life, 
£rm  fory^m*  remainder  to  A.  and  B.  truftees  for  ninety-nine  years,  re- 
to  him  in  t-Ii,  *  woman  ftiall  be  endowed,  vide  Ann  13.  2  BI.  Com,  151. 

mainder 
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minder  to  the  heira  of  the  body  of  Ralph  Bates,  &c*  etft,       Batei  % 
be.    And  it  was  argued  for  the  demandant,  that  the  huf-         v* 
band  died  feifed  of  an  jeftate  tail  executed  ;  for  the  interven-         ATEg* 
iog  eftate  being  for  years,  ought  not  to  be  regarded.    That 
the  feoffment  of  the  hufband  would  have  discontinued  the 
intail,  which  proves  that  he  was  feifed  of  it.     See  2  Bulflr. 
29,  30.  Cro.  Car.  233,  234.     I  Roll.  Abr.  632.  8  V'm.  516. 
B.pL  2/ and  that  his  warranty  would  have  been  lineal  to 
a  fon,  which  proves  that  the  fon  is  in  by  defcent.     £.  contra 
it  was  argued  for  the  tenant,  that  dower  was  allowed  by 
the  law  for  the  fupport  of  the  wife  and  her  children ;  and 
therefore  where  by  fuch  allowance  the  wife  and  her  chil- 
dren cannot  be  fupported,  no  dower  can   be  allowed,  for 
lex  non  facit  i  nut  ilia.    Then  dower  in  thefe  cafes,  where  the 
mejne  term  might  be  for  a  thoufand  years,  would  be  fo  re- 
mote, that  it  would  be  of  no  avail  to  the  wife.     And  as  to 
the  obje&ion,  that  the  heir  was  in  by  defcent;  it  was  an- 
fwered,  that  that  fignifies  nothing,  becaufe  if  the  interven- 
ing eft  ate  had  been  for  life,  the  heir  had  been  in  by  defcent, 
and  yet  in  fuch  cafe  without  o*oubt  the  wife  is  not  clow- 
able.     This  cafe  was  thrice  argued  at  bar,   and    at    the 
firft  argument  the  court  doubted,  becaufe  the  eftate  .tail  is 
fo  disjoined  by  the  intervening  leafe,  and  though  it  be  veil- 
ed, it  is  not  executed  ;  and   perhaps  (they  faid)  the  feoff- 
ment of  the  hufband  would  not  have  discontinued  the  in* 
tail.    At  the   fecond  argument  Treby  chief  juftice  was  of 
opinion  for  the  demandant,  becaufe  at  the  inftant  of  the 
death  of  the  hufband  there  was  but  an  eftate  for  years  in 
the  truftees,  and  the  eftate  tail  was  in  the  hufband ;  and 
(by  bim)  the  inftant  fhould  be  divided  in  favour  of  dower, 
as  Cro.  Etiz.  503.  Broughton  v.  Randall.     But  upon  the 
third  argument  judgment  was  given  for  the  demandant  upon 
this  reafon,  becaufe  the  hufband  had  a  freehold  and  inhe- 
ritance in  him,  and  the  intervening  eftate,  being  only  for 
years,  ought  not  to  be  regarded.     For  at  common  law  fuch 
a  term  was  a  precarious  thing,  the  freeholder  might  have 
deftroyed  it  at  his  pleafure  by  a  feigned  recovery.     A  de- 
fcent, which  tolls  an  entry,  does  not  difturb  a  term ;  and  An  jntcrvcni|] 
if  tenant  for  life  commits  wafte,  fuch  an  intervening  term cft"tc  for year* 
will  not  obftruft  the  a£rjon  of  wafte,  as  an  intervening  between  that  of 
eftate  of  freehold  would  do.     And  therefore  all  the  court 'th*rt5iant  ™ 
was  of  opinion,  that  fuch  intervening  term  would  not  hin-  §^c^ himwho 
der  dower,  as  it  would  have  done  if  it  had  been  an  eftate  i,  entitled  tothe 
for  life,  according  to  the  opinion  of  Perkins  336.  the  only  next  eftate  of 
authority  in  the  books  for  that  refolution.    Judgment  was  inheritance, will 

titim  foV  the  rfpman,l*nt_  *  not  prevent  the 


maintaining  an  adion  of  wafte.    D.  ace.  Co.  Litt.  54.  a,   %  Inft.  30Z.    An  intervening  eftate 
ef  freehold  will.    D.  ace.  Co,  Litt  ^  a.  %  Inft.  301, 
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jo  Will  3.  B.  R.   1697, 

Sir  John  Holt  Chief  'Jujlice. 

Sir  Thomas  RokcbyT 

Sir  John  Turton        {Juftices. 

Sir  Samuel  Eyre        J 


XJurr  v.  Atwood,  and  Drue  v.  Atwood. 

S.  C.  Litt.  Ent.  %%$.  290.    earth.  447. 

Bail  cannot  ATWOOD    obtained  judgment  in  an  a<3ion  againft 

oaS°r«t  ?'  S'  i0  Wbl5h  Blirr  WM  bai,.J  and  aftcrwards  bc  ob- 

iffainfttheprin- la'nc^  judgment  in  fcire  facias  againft  Burr\  upon  which 
crpal.  S.  C.       Burr  brought  a  writ  of  error  \tatn  in  redditione  judicii  quam 

5  Mod.  397,  in  adjudication*  executionis  \  which  was  ill,  becaufe  the  bail 
Car^iooaSi  cannot  maintain  error  upon  the  principal  judgment.  Upon 
a  writ  of  moi  which  Mr.  Carthew  moved,  that  the  writ  of  error  mould  be 
may  bequafhedquafhed  as  to  the  principal  judgment,  and  (land  good  as  to 
a*  to  part.  tj,c  judgment  upon  the  fcire  facias.  And  he  cited  a  cafe 
vide  crp. Car.  adjudgcd   in  this  courtt  pafc£  5  w^  &  Mar.  between 

Brook  and  Sir  WiHiatn  Ellist  where  Sir  William  Ellis  ob- 
tained judgment  in  debt  againft  Brook  and  jf.  S.  two  exe- 
cutors of  7.  JV.  and  upon  a  fcire  fieti  inquiry  awarded,  and 
devaflavit  returned  againft  Brock,  judgment  was  given 
againft  Brook  upon  the  devaflavit ;  upon  which  Brook  (utd 
a  writ  of  error  without   his  co-executor  J.  S.  tovrcverfe  the 

6  hulm  principal  judgment  in  the  artion  of  debt,  and  to  reverfe  the 
againftfl*JS3f  judgment  of  the  devaflavit  againft  himfelf ;  and  becaufe 'he 
perfonaone  alone  without  J.  S.  could  not  fue  error  upon  the  principal 
alone  cannot  judgment,  the  writ  of  error  was  quaflhed  as  to  that,  and 
bringawntof  (^j  g^^  a9  f0  the  judgment  in  the  fcire  facias  updn  ihe 
Ann.  13/  x  "  devaflavit  againft  himfelf;  which  cafe  Holt  chief  juftice*re- 
Wilf.  88.  »T.   piembered   well.     And  therefore  in  the  principal^  cafe  the 

•R.  737.  ante     ^rjf  0f  error  was  quaihed  as  to  the  principal  judgment,  and 

Ki?.«  cSrrd  W3S  tCtainCd  for  tllC  re("lGC' 
ar.d  f'nn.  ?l^.iKr.  3  B.  9.  id  Fd  *ol.tf.p.  tyi. 
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Acottrt  v.  Swift. 

Pafcb.  5  Will.  &  Mar. 

UPON  error  brought  in  like  manner  by  the  bail  upon  A  writ  of  envr 
a  judgment  in  B.R.in  Inland  held  ill.     But  the  ct^dh* 
court  Tefufed  toqua(hlt,  becaufe  the  tranfeript  was  not  re- j^^^"^ 
turned  and  filed*     Ex  motionc  ntri  Northey,  returned  and 

filed. 

Brasfield  v.  Lee. 

IN  trefpafs,  aflault,  battery,   and  falfe  imprifonment,  the  Damages  can- 
plaintiff  declares,  that  the  defendant  aflaulted,  beat,  and  not  be  given  for 

imprifoned  the  plaintiff,  the  firft  of  OElober  9  W.  3.   and  "W  *»• 
1      •      ii.       .         >r        f      r  1   •       tt  ?      *k    after  the  com- 

detained  him  in  pnfon  for  fo|ir  months.     Upon  not  guilty  mcnccmcm  «* 

pleaded,  verdid  for  the  plaintiff  and  entire  damages  were  the  a&ion.  1L 

given  by  the  jury.     And  now  Serjeant  Darnall  moved  in»c««  x.Vent. 

arrcft  ot  judgment,  that  the  declaration  was  a  declaration  of  Jg '  *0^t 

Michaelmas  term  9  W.  3.  and  therefore  the  damages  beingf^ ^HoL 

intire  and  given  for  the  imprifonment  of  four  months  from  184.  Com.  131. 

the  firft  of  08ober9  it  appears. that  the  damages  were  given Str.tooj. where 

for  imprifonment  after  the  adion  was  commenced.    AndjJ^^^ 

judgment  was  arrefted.  the  court  cannot 

give  judgment 
for  the  whole,  it  will  arrcft  the  judgment,  tide  pcft.  X381.  Dougl.  696. 

Doberteen  v.  Chancellor. 
Saturday,  May  21. 

S.C.  s  Mod.  399. 1  a  Mod.  189.  Carth.  447.  cit.  Imp.  B.  R.  3d  edit.  243. 

IN  ajfumfcfit  the  defendant  pleads  ift  abatement.      Andlnacaufein 
upon  demurrer  refpondes  oufter  was  awarded.      And  then  wl"cn  tJJc  <*«- 
the  defendant  pleads  the  general  iflue*     j^nd  the  nifi  prius  Jj^ed  in 
roll  was  prepared,  omitting  the  plea  in  abatement.      And  abatement,  and 
being  brought  to   the  affizes,   vprdift   was  given  for  the  the  court  has  * 
plaintiff.     And  now  a  motion  wa§  made  to    fct  afide  the  awa«,cd  a  re- 
trial,  becaufe  the  plea  in  abatement  was  pot  entered  in  the  ^"pica  in*  **' 
nifi  prius  roll,  and  fo  the  juftices  of  afljfe  had  not  proceeded  abatement  and 
upon  the  right  record.      And  this  being  referred  to  the  refpondoat 
mailer  to  examine  it,  he  made  a  report  as  aforefaid.     And™|^rd^ftt{£ 
thcverdi£t  was  fet  afide  by  all  the  judges  upon  examination  nifi  prim  roll, 
of  all  the  pra&ifers  of  the  king's  bench,  and  all  the  protho- 
notaries  of  the  common  pleas,  what  was  the  practice  in  fuch 
cafe;  who  all  certified,  that  the  conftant  pra&ice  is  to  have 
the  plea  in  abatement  entered  in  the  nifi  prius  roll  fa  J. 

(•)  According  to  5  Mod.  399.  and  Carth.  447.  the  pica  in  abatement  and  refpondeat 
oufter  was  catered  on  the  plea  roll,  and  the  court  grounded  their  determination  upon  the 
Wiancc  between  the  rolls. 

Canter 
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Canter  v.  Shcpheard. 

&  C  1 1.  Mod.  189..  $  Mad.  39S.  Salt,  J07.  Comb.  475. 
•fftiiwairfwt  ^jj  trover  and  converfion  for  a  goldfmitr/s  note  of  100/. 
money  inaflSp  T  uPon  l^c  gcncral  *&**  pleaded,  upon  evidence  at  the 
h  defired  to  trial,  the  cafe  appeared  to  be  thus.  Canter  bad  a  note  fer 
take  in  part  |0o/«  of  Shepheard>  which  C*w/er  carried  to  Sbepheard,  and 
no^rT^orc  rfc'iTerec* ie  to  'l!m»  to  rccciVC  thc  100/.  At  rhe  fame  time 
to  pay,*"  wid*3*  Mr.  ZW*  brought  So/,  to  Shepheard,  to  pay  to  him.  .&&<?• 
coumf'out  any  Awr*/  prayed  Canter  to  count  the  80/.  and  receive  it  as  part 
part  of  it,  puts  of  payment,  while  Sbepheard  counted  20/.  out  of  another 
widT  **£*  ba^  C^""  c°untcfcl  5°'-  °ttt  of  thc  80/.  and  drew  a  bag 
thr  counts"  out  of  hi^pocket,  and  put  the  50/.  into  the  bag,  and  laid 
thi9i»io£ar  att  the  bag  with  the  50A  in  it  upon  the  counter  by  him,  and 
appropriation  proceeded  to  count  the  refidue,  during  which  J.  S.  took  up 
putintTthc*  thebag  ancl  ran  awaY  with  it  1  upon  which  Canter  fup- 
bag,  that  if  it  poTing  that  this  was  not  any  ^payment  to  him,  becaafe  the 
i»  UoIcm  from    money  was  not  carried  out  of  the  (hop,  and  becaufe  it  was 

thCft  k^i  **  ,iablc  to  ^  countcd  a6a*n  by  Sbepbeard,  refufed  to  take  the 
tntfftbwthc  o|;hcr  ^  and  brought  trover  for  the  note  of  100/.  The 
matter  appearing  thus  upon  the  evidence,  it  was  referred  as 
a  point  by  the  lord  chief  juftice  Holt,  before  whom  the 
caufe  was  tried ;  and  it  was  moved  in  B.  R.  and  argued  by 
counfeL  After  which  all  the  judges  were  of  opinion,  that 
the  plaintiff  Canter  ought  to  bear  this  lofs  of  the  50/.  be* 
caufe  the  putting  the  50/.  into  his  own  bag  was  an  appro- 
priation of  the  money  to  himfelf  \  and  the  plaintiff  might 
have  brought  detinue  for  the  50/.  in  the  bag.  And  there- 
fore the  verdift  was  for  the  plaintiff  for  50/.  only,  and 
judgment  accordingly.  Note,  per  Holt%  chief  juftice,  at  the 
trial  the  opinion  of  the  jury  was  againft  the  defendant  for 
the  whole  100/.  conceiving  that  this  was  no  payment  in 
the  way  of  trade ;  and  therefore  they  were  ready  to  give  a 
verdift  for  the  plaintiff  for  the  100I.  if  the  chief  juftice  bad 
not  been  diffatisfied  with  it. 

Sir  Richard  Leving  v.  Lady  Calverly, 

S.  C.  Carth.  448. 

A*  kfiie  joined  TN  an  action  of  covenant  the  plaintiff  declares  upon  an 
upon  a  fart  lo-  £  indenture  made  in  the  county  palatine  of  Cbe/ler,  where* 
rally  confined  to  jjy  h^fes  in  the  city  of  Cbefter  were  demifed  to  the  de- 
thu^taTSu^  fc"(lant :  aml  tbe  breacri  afligned  was,  in  not  repairing  the 
which  the  re-  houfes-  The  defendant  pleads,  that  he  repaired  the  houfes 
mie  b  laid  in  jn  the  city  of  Cbefter.  And  iflue  thereupon  beirig  joined, 
the  declaration,  ^c  rccord  was  fent  by  mittimus  to  the  chief  juftice  of  Chef- 

2mthc anuuy ter*  aud  Jt  was  tric.li  in  the  countT  at  la*ge-  And  after  ver- 
to  which  the  di&  for  the  plaintiff,  it  was  moved  by  Sir  Bartholomew 
raaisfocon-  Shower,  that  this  was  a  mif-trial;  and  being  in  a  wrong 
fined,  s.  C.  5 

Mod.  40*.  But  a  trial  til  the  County  in  which  the  vrnue  is  l.iid  in  the  declaration  cannot  be 
objected  to  after  verdicS.  R.  ace.  I  SuuaJ.  24'-.  1  Vjm  ;a.  3  Lev.  304.  12  Mod.  7-  &• 
twit.  3  Keb.  654.  6fs-  691. 
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county  it  was  not  aided»by  16  &  17  C.  2.  c.  8.  /.  1.    But      Leting 
the  record  fhouLd  have  been  fent  by  mittimus  to  the  chamber-   c     *• 
Iain  of  Chtfier%  and  he  (hould  have  fent  it  by  mittimus  to  the      A,™w' 
mayor  of  Chejter,  and  fo  the  trial  (hould  have  been  in  the 
city.    But  Mr.  Che/byre  e  contra  argued,  that  this  was  aided 
by  the  i6  to"  17   C.  7..  c.  8./  1.    And  for  authority  he 
cited  the  cafe  of  Craft  v.  Boytey  I   Sound.  246.  1  Vent.  22. 
and  a  cafe  between  Jew  and  Briggs  adjudged  fince  the  revo- 
lution, B.  R.  T.^W.^  M.  Rot.  1)63.  12  Mod.  7.  cit.  3. 
Lev.  394.  where  an  adion  was  brought  for  an  efcape  againft 
the  warden  of  the  Fleet  in  Middlesex ;  the  defendant  pleaded 
a  recaption  of  the  prifoner  by  frefh  purfuit  in  Surrey ;    and  Kent.  v. 
iffue  being  joined  upon  this,  it  was  tried  by  a  jury  of  Mid-  Bt^9^ 
dlefix  *  and  verdift  for  the  plaintiff;  and  it  was  adjudged  by  Mar*  r^. 
three  judges  againft  the  opinion  of  Holt  chief  juftice,  that  316. 
this  was  aided  by  the  ftatute ;    and  afterwards  error  was 
brought  upon  this  judgment  in  the  exchequer  chamber,  and 
this  mif-tnal  affigned  for  error;  and  all  the  judges,  except 
Treby  chief  juftice  of  the  common  pleas,  Powell  and  Lech* 
mere  were  of  opinion  to  affirm  the  judgment,  and  the  judg- 
ment was  affirmed ;  and  afterwards  Treby  chief  juftice  de* 
dared  in  the  common  pleas,  that  he  would  fubmit  to  the 
cpinion  of  his  brothers ;  and  therefore  though  this  conftruc 
tbn  was  very  difficult  to  be  maintained,  if  it  were  res  infegra, 
yet  fiiTce  thefe  authorities,  and  others  which  he  cited,  were 
fo,  he  defired  that  the  plaintiff  might  have  his  judgment 
And  afterwards  Holt  chief  juftice  faid,  that  he  would  con* 
form  to  fo  many  authorities,  though  he  believed  they  could 
not  be  maintained  by  reafon.      For.  (by  him)  the  intent  of 
the  ftatute  was  according  to  the  diftin&ion  in  Saunders  246. 
But  in  refpe£t  to  th$  multitude  of  cafes  he  complied.     And 
judgment  by  the  whole  court  was  given  for  the  plaintiff. 

Silly  v.  Dally. 
Intr.  Hill.  9  Will.  3.  B.  R.     Rot.  747. 

8.  C.  Comb.  476.  Carth.  444.   Holt  61a    12  Mod.  190.  Salk.  56%.        Where  it  is  ne« 

REPLEVIN.    The  defendant  made  conufance  as  bai-  ceflary  to  (hew 
liff  to  John  Treaceaglef  and  faid,  that  the  31ft  July$  a  title,  the  com- 
1645,  7°M  Treaceagle,    grandfather  to  John  Treaceag/e^^f 
aforefaid  was  poffefled  of  and  in  one  mefluage,  taV.  pro  91/0- effete*  mud  I* 
dam  termino  quingentorum  annorum  computandorum  a  tricefimo  Hated.  R.  ace. 
die  Juiii  anno  illo\   and  that  he  being  fopqflefled,  the  faid  3  Wilf.  6$. 
3iftdavof  July  madp  a  leafe  of  fa  faid  mefluage  for  the  J^ %££? 
term  0/499  years,  three  quarters  of  a  year,  two  months,  and  acc'cro.  Car! 
three  weeks,  to  John  Carter  and  Richard  Carter ,  their  cxe-  57*.  March  1. 
cutorsand  adminiftrators,  rendering  rent;  that  JohnTreace**™0*-  aa$* 
agle  made  his  will,  and  J  N.  his  executor,  and  died;  that  ?TMod.'i8S. 
J.  N.  made  his  will,  and  John  TreaceagU  (to  whom  die  de*  3  Salk.  306. 
fendant  is  bailiff)  executor;  and  for  rent  arrear  the  de»  ^     ^ 
fendant  avows  the  taking  of  the  cattle,    being  upon  the  fOT  rem  feisne- 

ceflary  to  flicw 
a  title,  R.  ace.  Str.  796.    I  Barnard.  B.  R.  46.    Scmb.  ace.    3  Salk.  306.     x%  Mod.    188. 
f>  Modva2 1.  q.  v.   11  G.    a.  c.  16.  R.  com.  %  Show  484.  Comb.  a;.  Scmb.  com.  1  Vent. 
>Bi.    Ety  now  fee  f.  %%. 

prernjflcs, 
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Silly       premifles,  as  a  diftrefs,   &c.  The  plaintiff  demurs.    And 
v-  Mr.  Carthew  for  the  plaintiff  argued,  that  the  conufance  is 

Dax.lt.  -jj^  j^^ufc  tne  commencement  of  this  term  is  not  (hewn, 
viz.  out  of  what  eftate  it  was  derived  ;  for  when  a  particular 
eftate  is  pleaded  in  a  plea,  avowry,  or  replication,  the  com- 
mencement of  it  ought  to  be  (hewn.  2  Edw.  4.  11.  9. 
and  in  a  cafe  between  Langford  and  Webbery  intr.  Hit.  2. 
In  trrfpafs,^     &  ^  JaCt  ^  g.  R.  Rot.  965.  Cartb.    9.    3.   Salk.    356   f/lj, 

notTuftify"^  *n  trc*Pzfe  *°r  catt,e  taken»  *nc  defendant  pleaded,  that  he 
training  cattle  was  poffeffed  of  a  clofe  for  a  term  of  years,  and  took  the 
for  damage  fea- cattle  there  damage  f^afant;    the  plaintiff*  demurred  gene- 

ihcwiiT'^titlc  ral1?  ;  and  lt  was  adJudScd  for  nim»  becaufe  no  iffue  could 

R*7onu  2  Mod.  DC  taken  upon  the  pofjefftonatus  ;    which  is  a  cafe  in  point. 

70.  D.  cont.  1   So  in  a  cafe  between  Saunders  and  Huffey^  intr.  Trin.  8  Will 

Wilf.  161.  and  3.c.  5.  Rot.  466.  £«/«/.  123 1.  C^rr/1  9.  Replevin;  the 

kjf£n°te  ^     defendant  avowed,  that  he  at  the  time  of  the  taking  of  the 

cattle  feifitus  fuit  to"  adhuc  feifitus  exiflit  of  the  place  where, 

£sV.  and  that  he  took  the  cattle  there  damage  teafant,  {jV. 

.  The  plaintiff  demurred  fpecially,  becaufe  it  was  not  faid,  of 

what  eftate  he  wasfeifed;   and  (by  him)  the  opinion  of  the 

court  was,  that  the  avowry  for  this  reafon  was  ill;    and 

therefore  the  avowant   paid  cofts,    and  amended;    he  was 

counfel  in  the  cafe.  * 

Note,  I  was  prefent  in  court  in  the  common  pleas  Mid. 
8  Wilf.  3.  1699,  when  the  cafe  of  Saunders  v.  Hujiy  was 
argued;  and  the  cafe  was  thus:  Saunders  brought  replevin 
for  a  taking  of  the  plaintiff's  cattle  by  the  defendant  in  a 
place  called  JSaffeld  in  S.  The  defendant  avowed,  that  he 
at  the  time  of  the  taking  feifitus  fuit  ?5*  adhuc  feifitus  exiftit 
■"  fie  tribus  acris  terra  in  Eaftfield  in  quo  the  taking  is  fuppofed 

to  have  been  made,   and  that  he  took  them  there  damage 
/eafant.    The  plaintiff  demurred  fpecially,   and  (hewed  for 
.1   caufe,  that  the  avowant  had  not  (hewn  of  what  eftate  he 
th/defandan't    was  fejfed.     And  ferjeant  Gould  for  the  plaintiff  took  ex- 
avows  the  cap-  ception  to  the  avowry,  that  it  did  not  anfwer  the  plaintiffs 
tfon  in  parcel  of  declaration;   for  the  plaintiff  declared  of  a  taking  in  Eaft- 

'win  Sen"  f*ld*  which  cxtends  t0  a11  *he  P,acc  ealIcd  E*Afi*U%  but  the 
declaration,0  avowry  was  of  a  taking  in  three  acres  in  Eaftfield \  fo  that 
Without  givifig  the  defendant  (it  rnay  be)  took  the  cattle  in  a  part  of  Eoft- 
it  a  particular  fetf  not  parcel  of  the  three  acres,  which  the  defendant  could 
?T?£™«h  notjuftify.     But  the  defendant  Ihould  have  faid,   that  the 

lcription,nooD-  »  ,       *  ■  .    .        ,        »  .. 

jedion  can  be  *<x %u*  *"  ouo9  &£•  conrtnet  tres  acras%  and  then  have  (hewn  his 
taken  to  itun-  feifin  of  them,  &c.  and  he  cited  a  cafe  between   Bradburne 

cud  demurrer.  jujgCj  jj;jj  2  f^i[  &  Mar.  which  was  a  cafe  in  point ; 
and  there  the  court  held  it  well  enough  upon  a  general  de- 
murrer, but  that  upoo  a  fpecial  demurrer  it  had  been 
.  ill.  Sednon  allocatur.  For  per  curiam  perhaps  the  very 
fpot  of  ground,  where  the  taking  was  had  no  name, 
and  therefore  it  was  fufficient   for   the  plaintiff  to  (hew 

fa)  This  cafe  is  alfo  reported  in  3  Mod.  132.  -where  it  is  ftated  that  the  court  gave  jaJjr- 
tnent  for  the  defendant,  and  according  to  the  modern  precedents,  it  is  luHicisxt  to  ft?  "  » 
poffeffion.     Vide  3  Wilf.  21.  Pi.  AfT,  4S5.  Morg.  Pre..  6^ 

tie 
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the  name  of  the  whole,  which  in  faft  was  a  common  Silly 
field,  which  he  could  not  diftinguifh  in  parts*  Then  when 
the  defendant  juftifie9,  he  juftifies  the  taking  in  the  very 
fpot  by  the  number  of  acres,  and  he  could  not  juilify  it 
other  wife,  and  therefore  per  curiam  the  avowry  was  well 
enough.  Then  Gould  king's  ferjeant  took  another  excep- 
tion to  the  avowry,  that  the  avowant  had  faid  that  he  was 
feifed,  but  did  not  fay  of  what  eftate.  Upon  which  GirdLr 
ferjeant  argued,  that  the  avowry  was  well  enough  notwith- 
fhnding  that  exception.  Becaufe%  I .  Add'itio  probat  tniriori- 
totem j  and  therefore  that  feifin  fhould  be  intended  of  a  fee. 
But,  2.  If  it  fhould  not  be  intended  a  fee,  yet  it  (hould  be 
intended  a  freehold,  for  of  a  lefs  eftate  a  man  could  not  be 
faid  to  be  feifed.  In  quart  impedit  if  a  man  declares,  quod 
JeifUus  fuit  de  m  nerio,  to  which  the  ad  vow  Ton  was  append* 
ant.  it  is  good,  8  Hen.  5.  4.  b.  So  in  quo  warranto  the  de- 
fendant fays,  quod  libertat.  praeditl.  legitime  habuit  et  gravifus 
fuity  and  good,  9  Co,  29.  a.  But  admit  that  feifttus  ilgnifies 
pclifLonatuj ;   yet  it  would  be  good,  becaufc  the  avowant  \\tT*yz>*  a 

1  c  •       *     m  rr  AJt_r         •  j-    j       i  defendant  can- 

has  the  prior  poiteflion.     And  therefore  it  was  adjudged,  not  jufti£y  dif- 
Wright  ver/,   Hardcaftle,  B.  R.  lately,  where  the  plaintiff  training  cattle 
brought  trefpafs  for  taking  his  cattle,  the  defendant  plead-  *°r  to11  w"h°°t 
ed,  that  he  was  poflcffed  of  a  market  at  Leaden hall,  and  ^"foU /** 
ought  to   have  toll,  &V.  and  becaufe  the  plaintiff  did  not 
pay  the  toll,  he  di drained  the  cattle ;  and  there  exception 
was  taken  to  the  plea,  that  the   defendant   did   not   (hew 
any  title  to  the  market ;  but  becaufe  there  was  no  title  in 
the  plaintiff,   and  a  poffeflion  in  the  defendant;   that  was In  a  declaration 
held  good  until  a  better  title  was  {hewn,  and  therefore  the  apainft  a  wrong 
plaintiff  there  was   barred  of  his  action;   but  per  Powell d<w for  an  in- 
juftice,  the  cafe  of  Wright  v.  Hardcajlle  could  not  be  law,  jf^0^*"1" 
for  the  difference  is  of  a  declaration  againft  a  wrong  doer,ft  ^  fagicien*' 
there poffejjionatus  is  well  enough,  but  in  a  plea' in  bar  thefor  him  to  fhew 
defendant  ought  to  (hew  his  title ;  fo  in  replevin  the  avow~tnat  nc  was 
ant  ought  to  make  title,  and  cannot  fay  ftifitus  fuit,  without  £°^c^  Vl** 
{hewing  the  eftate,  for  it  may  be  in  fee,  tail,  or  for  life ;  the  cafes  there 
but  in  replevin  the  avowant  may  fay  that  he  was  feifed  de  cited,  and  Com. 
libero  Unemento,  though  that  is  againft  the  common  rule  ofp]eadcf-  c-  39- 
pleading,  yet  becaufe  it  is  a  form  that  has  been  constantly  *  p ™^ 
ufed,  the  courts  allow  it;  but  the  courts  will  not  admit  thisin  an  avowry 
general  way  of  pleading  to  be  enlarged,  and  therefore  (by  for  damage  fea- 
him)  this  leijitus,  without  more  faying,  would  be  ill  upon  a  {*"!**•  "J lb  fuf- 
general  demurrer.     But  per  Treby  chief  juflice  this  pleading  f^^J^ 
feijituj  without  more  faying  is  but  form,  for  no  man  can  be  that  he  was 
feifed  of  a  lefs  eftate  than  of  a  freehold;  and  therefore  for  feifed  as  of 
the  fame  reafon  that  liberum  tenementum  is  good  in  avowry,  fre&°M-  R. 
for  the  fame  reafon  feifttus  is  good.  vklc  Jiib/i9iv 

2  WUf.  269.  PI.  AH.  471. 475.  jvlorg.  Prec.  600.  To  Hate  generally  that  he  was  feifed,  m>u 

Nr  Sorthey  for  the  avowant  argued,  that  the  avowry  was 
good,  becaufe  it  if  in  nature  of  a  declaration,  and  therefore 

•  it 
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Sillt        it  (hall  be  admitted  into  the  rules  of  declarations.    In  debt 
*'  for  rent  the  plaintiff  may  declare,  quod  cum  tile  demifit  to  J. 

In  debt  for  Vent  &  and  ^c  ^Wreft  thereof  came  to  the  defendant,  and  it  is 
the  kffor  need  good.  Indeed  if  the  plaintiff  (hews  a  title  in  the  declara- 
fliew  no  title,  tion,  there  it  is  reafonable  that  the  defendant  make  a  better 
^"iLm*  tit,c»  to  anfwcr  that  o{  tbc  P^in^ff1  but  here  the  plaintiff 
Str.  %$ox  %\t.  makes  no  title  but  to  the  goods,  and  therefore  the  title  need 
D.acc.  YeW.  not  be  prccifely  (hewn.  And  W.  Jon.  453.  gives  the  rea- 
fJ8'  *  Vent-  fon  of  the  judgment  in  the  cafe  of  Sewage  v.  Haivkw,  bc- 
*  caufe  the  land  was  not  in  demand,  which  will  be  an  autho- 

rity here,  for  no  title  is  rmde  to  the  place  where,  &V.  And 
he  cited  a  cufs  in  point  between  Pa/bley  and  Seymourt  2  Jnc. 
2.   B.   R.   2  S'Vw.  484.  Comb.  27.  where  in  replevin  the 
dtfend  mt  avowed,  that  he  was  poffeffed  of  an  inn  called 
The  hull  and  Mouth  for  the  term  of  91  years,  to  commence  in 
the  year  1666,  and  that  in  the  year  1683  he  demifed  it  to 
Kingdom  rendering  rent,  and  for  rent  arrear  he  avowed  the 
taking  of  the  plaintiff's  goods  being  upon  the  premifes,  and 
judgment  there  was  given  for  the  avowant.    But  by  the 
whole  court  in  this  cafe  judgment  was  given  for  the  plain- 
tiff.    For  per  curiam  an  avowry  differs  from  a  declaration ; 
for  in  debt  for  rent,  E3V.  one  plea  will  anfwer  the  whole 
declaration,  viz.  nil  debet,  but  in  avowry  no  (ingle  plea  will 
go  to  the  whole,  for  the  avowry  muft  be  traverfed,  but  no 
trarerfe  can  be  taken  to  the  pofleffion  of  the  term.    BeGdcs, 
that  it  is  an  eftabliftied  rule,  that  the  commencement  of  all 
particular  eftates  ought  to  be  (hewn  in  pleas,  avowries,  &V. 
But  where  the  a£tion  is  brought  upon  privity  of  contrail, 
Tn  debt  for  rent  there  it  is  not  material  to  (hew  the  commencement.    If  a 
by  the  perfonal  termor  makes  an  under»leafe  rendering  rent,  and  dies,  the 
reprefentativeof  cxecutor  may  bring  an  a&ion,  and  fay  that  the  teftator  was 
riatatiff ac^    poffeffed,  &e.  and  well.     So  the  cafe  of  Cro.  Car.  571.  W. 
notfet  forth  the  Jones  453.  Scavage  v.  Haivlins  was  well  enough.     But  pn 
termor*s  title.    {Jolt  chief  juftice  it  is  a  queftion,  if  the  iffue  in  the  laft 
5.  p.  Carth.      cafe  j,a(j  brought  an  a£tion  againft  the  affignee  of  the  terra, 
But  in  debt  for  whether  he  ought  not  to  have  (hewn  the  commencment  of 
rent  on  a  demife  the  eftate  tail.     And  per  Holt  chief  juftice  the  cafe  in  Yelv. 
by  tenant  in  tail  x^%  was  a  hard  cafe,  becaufe  the  plaintiff  in  his  replication 
*f  hL?  'flbe       had  confcffcd  and  avoided  thc  defendant's  plea.    And  all  the 
againft'the1  af-  court  denied  the  cafe  of  Pa/bley  v.  Seymour,  2  Show.  484. 
fignec  of  the     Comb.  27.  to  be  law.    And  judgment  was  entered  for  the 
term.  <^  Whe-  plaintiff  (a).     Note,   Carthew  faid,  that  Wright  chief  juf- 
l^muft^T  ticc»  HoUoway  and  Allibon  juftices  in  B.  R.  declared,  when 
fluwthe com-  they  gave  judgment  in  thc  cafe  of  Pa/bley  v.  Setmour.    2 
mencement  of  Show.  484.  Comb.  27.  that  they  did  not  underftand  pleading, 
tkc  eftate  tail.    ^nd  fokeby  juftice  made  the  fame  declaration  in  the  refo- 
lution  of  this  cafe.    Note,  A  like  judgment  was  given  this 
term  between  Challoner  v.  Clayton,  3  Salt.  306.    12  Mod. 
1 88-  Intr.  Hill.  9JVUL  3.  B.  R.  Rot.  408.    Sec  10/foi. 
7,  8. 
(m)  This  judgment  wai  afterwards  affirmed  in  parliament.    Vide  x  Bro.  Pari.  Cat  74. 

Cromwell 
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Cromwell  verf.  Grumfden.  _ 

Heading*.    5  Med.  378.  cf  a  f^m  Vcu 

THE  plaintiff  brought  debt  upon  a  bond  againft  thc^^T^ 
defendant  a6  executor  to  Urlwin,  in  which  the  plain-  a^ument  with* 
tiff  declared  that  UrJin  alias  Urkvin  the  defendant's  teftator  out  cofts, 
bound  himfelf  to  the  plaintiff,  in  the  fum  of  40/.  by  bond  ^J*?*  .from 
(which  he  produces  in  court)  cujus  datus  eft  xjulii  <*fw*^olto?l*t. 
dotnini  1674,  tiff.     The  defendant  pleads,  quodnon  efl  fac*  ties  can  be  col- 
turn  of  the  teftator.     And  iffue   being  joined   thereupon,  k#ed,  i»  good, 
the  jury  find  a  fpecial  verdia ;  they  find  the  bond  in  haec  ™'™h&™<*- 

1       7  i_»   t_  •   +        •        r  *        r    ,  mg  tlu?  mot 

vtrbay  which  was,  novennt  umverjt  per  praefe  rites  nos  »■■■    ■-■     *ig  ;worre^. 
I/r/iii  //  — — .  his  wife  teneri  etfirmifer  obligat  i  to  Crow~  nefs  in  the  Ian- 
well  inprae  Mid  viginti  in  quadram  lihris  bonae  et  legalis  mo-  guage.S.C.Salk, 
uetae,   &c.  daU   \Julii  anno  regni  Caroli  fecundi  Hiillefimo^f0™**'*17' 
fexcentejtmo  ftptuagejitno  quarto  %   and  the  condition  or    this  ^Aod.  193.  an4 
bond  was  for  payment  of  2ol,  and  that  it  was  figued  arid  with  i'nt  argu- 
fealcd  by  the  hufband  and  wife,  and  fubferibed  by  the  name  *nf  m* u[  co"n- 
of  Urlwin ;  //  ft  Juper  totam  mater iam  the  court  (hould  ad- ^"^or*^J. 
judge  this  the  deed  of  the  teftator,  they  find  that  the  de-*gi.  Vide  ante 
fendani  detains  the  debt ;  which  was  an  ill  conclufion,  for  ,?8.  Yclv.  jo.*, 
the  point  in  iffue  was,  fatlum  or  non ;  but  liberty  was  given  Cr(l'  it\ll(*'A 
to  amend  the  conclufion  without  payment  of  cofts  after  the  *°  '  3  M©d 
fpecial  verdicl  had  been  argued  at  the  ban     And  after  fe*  342.    aRoll 
vera!  arguments  at  the  bar  Holt  chief  juftice   this  term  Abr,  146.  16 
delivered  tjje  opinion  of  the  court,  and  faid,  that  though  Y^l1'  -'J?*?' 
this  was  a  very  infenfible  obligation,    yet  fince  the  intent  JJ*^^  it  2 
of  the  parties  appeared  plainly,  that  it  fhould  be  a  fecurity  3.  %d.'  zii,  '   ' 
for  20/.  by  the  penalty  of  40/.  the  judges  were  therefore  v°l-  3-  p-  278. 
unanimoufly  of  opinion,  to  give  judgment  for  the  pla*m'ff«  *  ^^J^  ** 
And  as  to  the  firft  objection,  that  the  teftator  was  not  bound  J^bifatolti 
in  any  fum  certain,   to  that  he  anfwered,   that  as  to  the  have  been  made 
words  [in  quadrans\  if  they,  were  alone,   they  would   be  **  afty  ^w- 
infenGblc;    but  fince  they  fignify  fomething:  of  four,   and?:  c-Sil!L-4<»a. 

1  ...  r  '       °     r         t      1        fc  •  Comb.  477. 

the  condition  is  for  payment  of  20/.  that,  (hews  that  ?//a-iloit  $<%, . 
dram  was  put  for  quadraginta.     And    there   are   cafes  as  ia  Mod.  193, 
ftroag;  quamquegtnta  for  quingentis,  Hob.   119.  quonlogrrt.  5*fJ:<,d,  2%i. 
for  quinquaghita9   good.     Cut  he  faid,   that  he  could   not  [i^ctn°h^tL 
agree  the  cafe  in  Hob.  1 9.  where  obligent.  is  adjudged  of!c~u*  u>m\\\Z 
ginta\  for  the  gent,  figuifies  always  centum.     And  more- gatton  that  the 
o?er  the  cafe  there  cannot  be  law,  becaufe  cofts  are  given  datc  ibtrnf is 
to  the  defendant.     And  the  words  prae  mid  vigenti  arc  in- £L*  ^tht** 
fcnfible,   and  therefore  the  fenfe  being  complete  without  date chalibeln- 
them,  they  fhali  be  rejected,  tended  to  mean 

the  delivery  S 
C.Satk.  461,  Comb.  477.  Holt  52s.  13  Mod.  193.  5  Mod,  181.  vide  poft.  10-6.  But 
an  allegation  that  it  fan  date  on  a  particular  day,  is  bad.  S.  C.  Salk.  461.  Comb.  47V  Holf 
SU.  i»  Mod.  193.  5  Mod.  381.  A  bond  i*  good  though  the  nam*  of  the  oblfeor  be 
fpelt  differently  in  thc^wdy  of  the  bond  and  in  the  fignature.  Si  Q,  Salk,  462.  Comb  aa- 
^11,513.    5  Mod.  381.  '**' 

z.  It  was  argued  in  this  cafe  by  the  defendant's  coun- 
fel,  that  the  plaintiff  by  the  cujus  datus  in  his  declaration 
hai  confined  himfelf  to  the  very  date  of  which  he  has 
declared,  becaufe  it  is  the  very  defcription  of  the  bond; 

and 
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CioMwitt    and  therefore  a  bond  of  another  .date  cannot  be  intended 

Giumsdeh    t0  ^c  r^c  ^amc  k°nc*  w"^  ^zt  uP°n  wn'cn  nc  declares,  nor 
could  the  plaintiff  give  any  fuch  in  evidence  in   this  aflion 
by  reafon  of  the  variance.     And  therefore  it  is  the  fame 
thing,  as  if  he  had  faid  gerens  datum,    which    doubtiefs  had 
been  fatal.     Where  a  bond   has  no  date,  or  an   impoffible 
date,  the  plaintiff  may  declare  that  the  defendant  bound 
himfelf  fuch  a  day,  for  the  da*y  is  not  material,    but  is  only 
mentioned,  becaufe  fomc  time  mult  be'  laid   in  the  declara- 
tion.    If  a  bond  has  a  poflible  date,  and  a  man  declares  of 
another  date,  it  is   ill,  though  he  doth    not  apply  fo  parti- 
cularly to  the  date  of  the  bond,  as  by  cttjus  datus,  ox  gerern 
If  a  deed  htok*  datum.     If  a  man  declares  Upon  a  bond  dated   1  Mayy  and 
dted^onT"  in  hCt  k  was  dclivcrcd  x  >'"  following,  it  is  ill;    becaufe 
da/,  andwasiQuPon  a  gcn«ral  declaration   it    (hall  be  intended  to  be  deli- 
f*&  delivered    vercd  upon  the  fame  day  that  it   bears    date,   and  therefore 
on  another,  it  i«  the  declaration  ought   to  have   mentioned,    that  it  was  firft 
ilL    Vide  pod.  delivered /r/wo  J  unit.     Bur  if  a  bond  bears  date  fubfequent 

340.  R.  cont.  1         1  f •  ** %  *■•«•••• 

Cro.  jac.  136.    to  the  delivery,  then  a  man  cannot  fay  in  his  declaration, 

A  party  to  a      that  it   was  primo  deliberatum  fuch  a   day,    becaufe  he  is 

deed  cannot      cftopped  by  the  bond  to  fay,  that  it  was  delivered  before  it 

deUwed  before  was  dated.     If  a  man  declares  upon  a  deed,   cujus  datus  tji 

the  day  on         primo  Maiif  and  that  it  was  primo  deliberatum  primo  Jumi 

which  it  bears  after  ;  he  may  give  the  bond  in  evidence,  though  delivered 

dac*  ^b*'  ft  at  anot*,er  ^ay  »  DUt  contra">  if  «  be*™   another  date.    If  a 

rs6°  If  a  deed*  man  ^ec'arcs  uPon  a  bond  made  fuch  a  day,  and  upon  oyer 

« Hated  to  have  it  bears  date  of  a   precedent  date;  yet  it  is  well  enough, 

been  made  on  a  becaufe  the  declaration  does  not  mention  the  date,  but  the 

\t^ln  ^    makin8       But  if  a  dced    rccitcs  another  deed,    and  mif- 

though  in  fad   recites  the  date  of  the  former  deed,  it  is  fatal.      But  not- 

it  bears  date  on  withftanding  this  objection,  Holt  chief  juftice  delivered  the 

a  prior  day.       opinion  of  the  court,  that  judgment  ought  to  be  for  the 

f^vfjf'ft  plaintiff.      For  (by  him)   the  date  is  an  impoffible  date  * 

349.'    *  C  *°    and  then  the  plaintiff  might  have  averred    it  to  be  made 

■'   when  he  pleafed.     And  though  by   the  profert  in  curia  he 

has  confined  himfelf  to  a  date,  vet  the  cttjus  datus  (hall  be 

intended  of  the  delivery.     But  it  it  had  been  gerens  datum, 

there  could  not  have  been  room  for  fuch  an   intendment, 

and  therefore  it    had    been  ill.      But  now  it  feems  well 

enough,  and  is  no  more  nonfenfical  than  the  cafe  in  Ttlv. 

193.     And  judgment  was  given  for  the  plaintiff. 

Thomee  verjl  Lloyd 

An  officer  of  jNdebitatus  affumpfit.  The  defendant  venit  et  dicit,  that 
any  of  the  1  he,is  an  officer  of  the  exchequer,  and  pleads  privilege. 
Scmy     Thc  plaintiff  demurs.      And  exception  was    taken  to  the 

plead  his  privilege  without  producing  at  the  time  his  writ  of  privilege  under  the  fell  of  the 
court.  R.  ace .  poll,  x  1 71.  Salk.  545.  pi*  7.  But  if  he  does  produce  it,  hit  privilege  cannot 
be  traverfed.  D.  ace.  pod.  1173.  Salk.  545.  pi.  7.  Skinn.  582.  pi.  a.  In  the  beginning  of  » 
plea  to  the  jurifdi&ion  the  defendant  seed  not  infift  that  the  court  ought  not  *o  have  cogni- 
zance. Vide  %  Wilf.  251.  Fort.  334.  A  defendant  is  not  entitled  to  cofts  upon  a  judgment 
in  his  favour  on  a  demurrer  to  a  plea  in  abatement.  S.  C.  Comb.  48a.  1%  Mod.  195* 
Jtalk,  194.  pi.  3.  R.  ace.  poft.  90a. 

plea 


Eaftcr  Term  10  Will.  3*        »  327 

pica,  becaufe  he  pleads  this  privilege  by  writ,  but  not  under     Tkomi* 
feal  of  the  court.     Sed  nan  allocatur,     tot  per  Holt  chief  ^ 

judicc,  if  a  man  pleads  privilege,  and  at  the  time  of  plead*      I*fc*r». 
ing  be  produces  a  writ  tc-ftifying  that  he  is  an  offerer,  the 
plaiatirT  cannot  deny  the   privilege.      But  if  he  pleads  ir 
'without  a  writ,  the  plain  tiff  may  deny   it,    but  the  plea  is 
good  without  ihewing  the  writ.     A  tecond  exception  Was, 
that  k  is  not  faid   that  the  court  ought  not  to  have  conu- 
& nee in  the  beginning  of  the  plea,  but  he  fays  it  in  the  end 
of  the  plea.     Scd non  allocator.     For  per  curiam  the  conclu- 
sion mikes  the  plea.  For  if  a  man  begins  in   bar,  and  con- 
dudes  in  abatement,  it  is  a  (a)  plea  in  abatement.     ^•/div|(Llwft 
Entr.  178.472.  3:  Old  Book  of  Lnt.  62.  b.  128.     Thompf.^        ** 
Ent.  3,  4.     And  therefore  jijdgmcnt  was  given  for  the  de- 
fendant. And  afterwards  in  Trinity  term  motion  was  made, 
that  the  defendant  fhould  have  cofts  upon  the  new  (b)  adh  ^j  84   w 
Bui  it  wis  denied,  becaufc  the  plaintiff  could  not  have   hade.  11.  f.  a. 
cods  before  final  judgment,  if  the  judgment  had  been  given 
for  him. 

Cox  verf.  Copping. 

S.  C.  5  Mod.  J05. 

EJECTMENT  for    a  houfe   by  the    impropriator  In  M  tAkB  ^ 
againt  the  church -wardens  of  the  pariuVof  Aldgate.  which  the  «uie£ 
Eye  for  the  plaintiff  moved,  that  he  might  have  a  rule  to  fee  tionU,  whether 
the  parifh  boiks,  upon  fuggeftion  that  they  would  make  the  ■n«ft»*e-bd«igi 
title  appear,  and  that  they  were  common  books  belonging  SmroSSr^ 
to  all  toe  pariffc,  and  that  it  did   not  differ  from  the  cafes,  a  parfch  or  to  ° 
where  a  rule  is  granted  for  the  defendant  to  fee  court  rolls, the  P*ri»  at 
and  the  boofcs  of  a  corporation.     But  denied  per  curiam,  ^^^c  parfon 
For  where  the  ptrfon  claims  a  diftintt  intercft  from  that  of  ^^^^0' 
the  parifh,  it  is  lot  reafonable  to  compel  the  parifh  to  dif-  fee  the  parifh 
cover  their  title  by  ihewing  the  books,  which  are  kept  only  boot«.    Vide 
for  their  own  ufe.   But  the  title  of  the  copyholder  depends  j^cVa,?*£ 
upon  the  court-rolls.     So  &f  corporation  books,  which  differ  cited.  **  *^ 
from  the  prefent  cafe. 

Hex  verf.  Morris., 

,  Mandaaui  and  return  poft.  vol.  3.  p.  303. 

AQJJ  AKEK  fued  a  mmdnmus  directed  to  the  mayor  The  freedom  of 
and  burgeflesof  the. city  of  Lincoln  in  the  county  Qf  a  COIP°r*tiou  » 
Lincoln,  to  command  them  to  admit  him  ad  locum  et  ojjicium  "S.cVoTSb!* 
of  a  freeman  of  the  hid  city,  having  ferved  feven  years  ap-  a» a  pmilegc.  ' 
prenticefhip.  They  return,  that  he  refufed  to  take  the  ft  »  not  a  place 
oaths  of  office.     And  the  court  after  argument  at  the  bar  ** tbc  *°*f "*• 


was  of  opinion,  that  he  might  take  the  folemn  affirmation  ^Y/T. «! 
inftead  of  the  oaths  piefcribed  by  the  a£t  of  7  fa*  8  W.  3.  t.  34-/6.  # 
r.  34.  and  that  bis  freedom  could  not  be  taken  within  the  though  it  inti* 
words  of  the  exception  in  the  fame  a£k,  t//a.  to  be  a  place  ^^ff* 
of  profit  in  the  government ;  though  the  return  (hews,  that  mtm£r«  of 
every  freeman  has  a  rigU  to  give  a  vote  for  elefting  mem-  parliament,  and 
bers  to  iorve  in  parliament,  and  to  have  common  for  certain  *ivc*  him  * 

right  of  com* 
awn.  S.C  5  Mod.  40s.  Garth. 448.  is  Mod.  190.  cit.  &  adm.  Burr.  1004,  Therefore  a  qua- 
her  Uadmiffibie  thereto  on  hu  fokmn  affirmation.  S.  C.  5  Mod.  402.  Carth.  448.  *>  Mod. 
190.  A  peremptory  writ  cannot  be  granted  upon  a  mandamus  which  it  improperly  dirc&eu, 
though  a  return  has  been  made  thereto.  i>.  C.  xa  Mod.  190.  R.  ace  T.  Jon.  ja.  VU.c 
feft.  701.  p|.  6.  Vide  Com.  Maidamus.  C.  1.  ad.  £d.  vg(.  4.  |>.  six.' 

Vol.  J.  Z  cattle  - 
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R"  cattle.  But  the  mandamus  was  quafhed,  becaufe  it  was  *o 
Mokrih.  thc  mavor>  &Cm  °f the  c'tv  °f  Lincoln  in  the  county  of  Lin- 
coln>  whereas  it  ftiould  have  been,  in  the  county  of  thc  cry 
of  Lincoln.  But  Holt  chief  juflice  was  of  opinion,  that  (he 
writ  ihould  have  been,  to  admit  him  ad  privilegiun  of  a 
freeman,  and  not  locum  et  officium. 

Atkinfon  verf.  Cornifh. 

S.  C.  Carth.  446.  $  Mod.  395.  Comb.  475.    xa  Mod,  194,  HWt.  4.1. 
An  adminiftra-   r^  H  £  p)aintiff  brings  an  aftion  as  adminiftrator  to  7.  S. 

tion  durante  mi-      I  ,       *  -      *     r    *     n  •  r>         •     •    .,»        J      t 

nori  actate  of  an      5       durante  minor  it  ate  of  A B.   and  C    adminiftrators  of 

executor  deter-  ^  5.  ci/w  teftamento  annexe  ;  and  he  avers  that  A.  is  within 

mine*  when  the  tne  age  of  21  years.     The  defendant  pleads  that  A.  is  of  thc 

th^'of  fc^* f u11  aKc  of  2 x  ycars'  Tbe  Plaintiff  tenclers  iffue.  And  thc 
venteen  R.  ace.  defendant  demurs.  And  it  was  objected,,  that  judgment 
500,19.  a.  ought  to  be  given  for  the  defendant;  for  MA.  be  of  17 
Cro.  El.  60a.  years,  the  adminiftration  granted  during  his  minority 
*  *d°6o .  polt  <***"•  An<*  therefore  the  plaintiff  could  not  have  an  aflion 
409.S>mb  ace. after.  But  per  Holt  chief  ju (lice,  the  difference  is  thus: 
Yelv.  128.  If  adminiftration  be  granted  durante  minor itate  of  an  execu- 
Cir°  C h  b4°  tor'  tbe  adminiftrrtion  ccafes  when  the  executors  attains 
a5*x!5D.»rg.  the  age  of  17  years;  but  if  adminiftration  be  granted  du- 
Com.  139.  rante  minor  itate  of  a  map  who  is  not  executor,  but  only 
An  adminiftra-  adminiftrator,  the  ad  mini  drat  ion  docs  not  ceafe  untii  the 
tWmoriir^Me  of  adminiftrator  comes  to  the  age  of  21  years.  And  therefore 
an  adminiftra-  m  tms  cafe  judgment  for  the  plaintifF.  Between  Thomas  and 
tor  continues  rreak,  P.  1 3  Will.  3.  B.  /?.  poft.  667.  it  was  adjudged  ac- 
umil  the  adrni-  cordingly,  that  the  adminiftration  durante  minor  itate  of  an 
thea^rcf"*"** adminiftrator  does  not  ceafe  until  the  adminiftrator  conies  to 
twenty-one.  R.  the  age  of  2i  years;  where  tbe  plaintiff  brought  his  aftiou 
.  aec  poft.  667.  as  adminiftrator  during  the  minority  of  an  adminiftrator, 
Com.  159.  Vide  an<j  averred,  that  he  was  under  the  age  qf  21.  years,  viz* 
.  Jon.  48.  Qc  jg  ^n(|  Upon  demurrer  to  the  declaration,  judgment 
'      for  the  plaintiff. 

Bonner  verf.   Hall. 

S.C. but  differently  reported,  Carth.  433.  ffoli.  SS7- 

Intr.  9   Wil.   3.     B,   R.  Ro^    558. 

ni^*  A*^  1N  *»dehitatus  nJfumPflt  thc  defendant  pleads  another  afticn 
other  aclion  is  i  depending  in  curia  noftra  de  C.  8.  for  the  fame  caufe ; 
depending  for  and  he  pleads  this  in  abatement.  The  plaintiff  replies,  that 
the  fame  caufe  there  was  -not  any  aelion  depending  for  the  fame  caufe; 
w"n«ttrt°f  ^d  therefore  petit  judicium  de  dehito  et  damnis.  The  de- 
b^nchy  ft  bad.  fcndant  demurs.  The  plaintiff  joins,  and  concludes 
A  replication  to  rightly.  And  it  was  admitted,  that  the  plea  was  ill; 
a  plea  in  abate-  becaufe  he  pleads  a  caufe  depending  in  his.  court  of  C.  B* 

iT^7°7rthe  and  for  0thcr  rCafon8'  But  thcn  Mr'  Ward  morcd> 
kasin  the  plea,  that  there   was  a    difcontinuance;    and    for  that  he  cited 

may  pray  a 

judgment  in  chief.  S.  C  Comb.  479*  I>.  ace.  pod.  594.  in*,  ace.  Raft.  Knt.'68l.  h.  Co. 
Ent  l6o«  ••  A  rt plication. confefiing  and  avoiding  them  only,  not.  R.  ace.  Carth.  137.  3  M  d. 
381.  Salk.  177.  pi.  X.  P.  ace.  poft.  393.594. 102a.  A  replication  praying  a  judgment  wh»;h 
the  court  cannot  give, orations  a  difcontinuancc.  R.  ace.  Carth.  137.  Salk.  177.  pL  I.  Say.  46. 
D.  ace.  vg.  poft.  105  4.  and  Tide  poft.  393. 
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•  £afe  between  Biffe    and  Har court,    adjudged    Hill,     1 

Will.  &  Mar.  B.  R.  Cart/j.  137.    3  Mod.  281.  Salt.   177. 

^/.  1.  where  indebitatus  affumpfit  was  brought  for  400/.  the^ 

defendant  pleaded  in  abatement,    that  thc^plaintiff  was  con--* 

vi£t  of  felony  ;  the  plaintiff  replied  a  pardon,  et  petit  judicium 

tie  debito  ft  damnis  \  the  defendant  demurred  ;  and  the  plain- 

tiff  joined,  and  concluded   rightly;  and  it  wis    adjudged, 

that  the  plaintiff  by  his  prayer  of  judgment  of  his  debt  and 

damages  in  his  replication  had  difcontinucd  the  whole.    But 

Mr.  Broderich  argued,  that  the  demurrer  would    govern  the' 

cafe  ;  and  therefore  fince  that  concluded  in  abatement,    it  is. 

good.     And  for  that  he  cited  Moor  692.  Onley  v.  Fontlcroy. 

et.Ertr.  158.   Dier  i>-j.   1  Amlerf.   30.  Teh.  r.  138.     AU 

Un  17.  Shitlmer  v.  S.'ingjby.     But  per  Holt  chief  jultice,  this, 

cafe  differs  from  the  cafe  of  Bijfe  v.  Har  court,  for  there  the 

plea  was    good;  and  then   when   the  plaintiff  replied  new  , 

matter  to  maintain  hts  writ,  then  he  fhould  have  made  his 

conclufion   accordingly.     But  where    the  plaintiff  traverfes 

the  defendant's  plea  in  his  replication,    and   offers   an   iffu", 

he  may  pray  judgment  de  debito  et  damnis ,    becaufe  if  it  be  * 

tried,  peremptory  judgment  ought  to  be  given.     But  in  this 

cafe  the  frrft  fault  is   in   the    defendant,  for  the  plea  is  ilL 

And  therefore  judgment  was  given,  quod  refpondeat  ulttrius. 

.    Fetter  verf.  Beal. 

S.  C.  1  Mod.  542.    Salic,  n. 

SPECIAL  aftion  of  trefpafs  and  battery  for  a  battery  Aftera recovery 
committed  by  the  defendant  upon   the  plaintiff,    and  in  an  a&ion  tor 
breaking  his  flcull.     The   plaintiff  declares  of  the   battery,  an  injuriou»a<S, 
bV.and  that  he  brought  an  adion  for  it  againft  the  defend-  ™^f\"  "^ 
ant  and  recovered  11/.  and    no  more;    and    that   after  that  Account  of  any 
recovery  part  of  his  flcull  by  reafon  of  the  faid  battery  came  coniequence* 
,  out  of  his  head,  ^r  quod,  &c.     The  defendant   pleaded  the°c.a?3oned 
foid  recovery  in  bar.     Upoa which   the   plaintiff  demurred.  yL^fo^  re- 
And  Shower  for  the  plaintiff  argued,  that  this  aftion  differ-  C0Veryin  an  *c- 
cd  from  the  nature  of  the  former,  and  therefore  would  well  tion  for  an  af- 
lic,  notwithftanding  the  recovery  in  the  other;  becaufe  the  fau,t  .and  bai* 
recovery  in  the  former  a£tion  was  only  for  the  bruife  and  ^elion  foVa 
battefy,  but  here  there  is  a  maihem  by  the  loli  of  the  ikull-  fubfequent  ids 
As  if  a  man  brings  an  aclion  againft  smother  for  taking  and  in  confcquence  . 
detaining  of  goods  for  two  months,  and  afterwards  he  brings  ^  the  battery 
another  a£lion  for  taking  and  detaining  for  two  years,    the  k^?"'  ° 
recovery  in  the  former  a&ion  is  not  pleadable  in   Dar  of  the 
fecond.     If  ^leath  enfues  upon  the  battery  of  a  fervant,  this 
will  take  away  the  a£tton^*r  quod/ervitium  ami/it.  And  then 
if  a  confequence  will  take  away  an  a&ion,  for  the  fame  rea- 
fon it  will  pive'an  a£Hon.     If  a  man  brings  an  adion   for 
uncovering  his  houfe,  by  which  his  goods  were  fpoiled,  and 
afterwards  by  reafon  of  the  faid  uncovering  new  goods  are 
fpoiled,  he  (hall  have  a  new  a&ion.      Sfyod  Holt  negavit. 
krApertotam  curiam,   the  jury  in  the  former  ad  ion  confi- 
dcred  the  nature  of  the  wound,   and  gave  damages  for  all 
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******      the  damages  that  it  had  done  to  the  plaintiff;  and  therefor* 

*BtAi.        a  recovery  in  the  faid  a£l ion  is  good  here*      And  it  is  the 

plaintiffs  fault,  for  if  he  had  not  heen  fo  hsuly,  be  might 

have  been  fatisfied  for  this  lofs  of  the  fkull  alio.    Judgment 

•  for  the  defendant,  aifi  &c.  Poft.  692. 

Martin  verf.  Crompe. 

Intr.  Mich.  9  WilL  3.    B.  R.    Rot.  475. 

S<  C.  Comb.  474.  Salk.  444* 

The  farvivor  cf  T  N  account  the  cafe  was  thus :  The  plaintiff  and  A.  being 
c^ntrmarfo  ■>   j°mt  merchants,   delivered  goods  to  the  defendant  a» 
on  the  partner-  their  fa&or.     A,  died  inteftate,   and  adminiftration  of  his 
(hip  account      goods,  fcfr.  was  granted   to  D.  The  plaintiff  brought  ao 
without  the      count  againfl  the  defendant  without  joining  D.  And  the 
fouative  of'thc  ^fondant  pleaded  this  matter  in  abatement.     The  plaintiff 
deccaftd  part-    demurred.     Sir  Bartholomew  Shower  argued  for  the  plaintiff, 
ncn  Scmb.  ace.  that  the  plea  was  ill.     For  though  amongft.  merchants  the 
3  Keb.  798.      faj  intereft.did  not  furvive,  yet  the  remedy  would  furvive. 
ji™nt' 2   cv%  For  the  books  give  account  to  the  executor  of  the  dead  man 
See  aifo  ttev.  againft  the  furviv'mg  partner,  which  argues  that  the  remedy 
aa8. 1  Frecm,   in  law  is  in  the  furvivor.     Reg.   135.  a.  F.  N.  B.  117.  £• 
otm  Me^l1     3  Leon.  264.  If  a  man  has  a  demand  upon  two  joint  tr> 
D.  ad.  Ed.        ders,  ana*  one  of  them  dies,  he  cannot  fue  the  other  and  the 
vol.  4.  p.  229.   executor  of    the   deceafed.      It  would  then  be  difficult  to 
3  Bac.  389-      enable  the  furvivor  and  the  executor  to  join.     And  no  in- 
convenience will  follow,  if  the  furvivor  fue  alone  and  reco^ 
ver,  for  he  will  be  accountable  to  the  executor.     The  law 
nuift  be    irnderllood,     that    between    themfelves  there  is 
no  furvivorfhip ;    but    thit  as  to  ftrangers  it   is  otberwife. 
And  he  cited  Cro.  ja.  410.  as  an  appofite  cafe  ;  and  a  cafe 
between  Kemp  and  Andrews ,  intr.  Mich.  2  WiV.  and  Mar. 
B.  R.  rot.  289.   3  Lev.  290.  Carfh.    170.  where  a  furvivor 
merchant  (who  chimed  a  joint  inter  eft  in  a  (hip  with  another 
who  was  dead)  brought  an   aft  ion  againft  the  defendant  fbr 
detaining  the  (hip,  and  the  defendant    pleaded  this  |dea  in 
bar,  and  judgment  for  the  plaintiff.     And   it  is  confident 
vkith  the  rules  of  law,  that  the  one  (hould  have  the  intcreft 
and  t!he  other  the   remedy.      As* the  heir  of  the  part  of  the 
lather  ihall  enter  for  a  condition  broken,  and  the  heir  of  the 
part  of  the  mother  fhall  have  the  land.     Northev  e  centra  for 
the  defendant  argued,  that  the  plea  was  good,  for  tenants  in 
common  ought  to  jcin  in  perfonal  a&ions ;  but  between  joint 
inert  hints  there  is  no  furvivor,  then  the  executor  and  the  fur* 
vivor  u*c  tenants  in  common,  and  ought  to  join.  He  agreed* 
that  it  is  but  a  plea  in  abatement,  and  therefore  diftinguifli* 
able  from  the  cafe  of  Kempe  v.  Andrews,  where  it  was  plead- 
ed in  bar.     And  the  cafes  in  the  Regifler  and    Fitxherbtrfz 
Natura  Brcvium  are  for  him  ;  for  if  the  right  hod  furvivtd, 
the  executor  of  the  dead  trader  could  not  have  had  account 
againft  the  furvivor.  A  n  J  Cro.  Jac*  4  r o.  is  for  the  defendant ; 
for  the  objedion  there  is,   if  it  had  been  brought  for  the 
.  u)  D.  ace.  Co.  Litt.  1 8a.  a.  Wii^U.  ^i.  Vide  a  Bl.  Com.  399.  Com.  Merchant.  I*. 

2A  kd.  YO},  4.  p.  229. 

whole. 


Eafter  Term  jo  Will.  3.  341 

wbalej  they  ought  to  have  joined,  and  here  it  is  brought  for     Martin 
the  whole.  And  he  cited  moor  188.  PL  235.  and  3  Jfr£.  737.      r  * 
798. 2  Lev.  1 88.  inlr.  Mich.  28  Ca.  2.  B.  /?.  n>/  546.  as  a        ROMP1* 
cafe  in  point;   but  his  own  report  is,  that. the  plaintiff  had 
leave  to  difcontinue.     Holt  chief  juftice,  There  is  here  a 
joint  conflituting  of  a  bailiff,    and  therefore  the  contract 
will  furvive;  and  the  bailiff  (hall  have  an  ad  ion  againft  the 
furvivor  for  his  wages,     If  the  bailiff  accounts,    he  (hall  de- 
dud  his  charges  out  of  the  cffcQs  of  both  ;  but.  that  which   . 
is  clear  upon  the  account  dated,   will  belong  to   the  admi- 
nistrator and  the  furvivor,  but  the  furvivor  fhall  take  the 
whole,  and  allow  a  moiety  to  the  adminiftrator.    It  would 
make  ftrange  confufion,  that  the  one  fhould  fue  in  his  own 
right,   and  the  other  in    another's    right.      And  of  that  \ 

opinion  the  whole  court  feeraed  to  be.     But  querey  if  any 
judgment  was  given?  And  Holt  chief  juftice  faid  in  this  Tenants  in 
cafe,  that  if  there  are  two  tenants  in  common  of  a  reverfion  common  of  a 
expedant  upon  a  leafe  for  years,  upon  which  a  rent  is  re-  reverfton  «p^- 
fenred,    they  may  join  in  debt  for  the  rent,  or  fever  ;  and  fa1?™  ^cn 
the  one  of  them  may  have  an  a&ion  for  the  moiety  of  20J.  w^nTrem^! 
rent,  but  not  for  10/.  and  fo  it  has  been  adjudged.     After-  referred,  may 
wards  judgment  wis  given  jn  this  cafe  according  to  the  cfither  Join  in 
opinion  aforefaid,  and  upon  error  brought  in  riie*  exchequer-^*  ^rf^ 
chamber  the  faid  judgment  was  affirmed f  ' 

Aftill  verf  Clerk. 
P.  10  Will.  3.  C.  B.  3  Vol.  310- 

S.  C.  more  at  large,  JLutw.  1135.  *7  Via.  yj.  pi,  4  Pleading*.  Lotw, 
1131.  poft.  Vol.  3. 107. 

E'EPLEVIN.  The  queftion  was  upon  the  pleadinga  The  king  may 
between  the  earl  of  Nottingham  and  the  corporation  of  grant  atranciuiis 
>ntrj9   whether  the  king  can  grant  a  fair  within  the  Y*im  !£*     m 
duchy  of  LancaJltT)  and  out  of  the  county  palatine,  under  ^fl^  and  owt 
the  great  feal  of  England  ?   And  after  feveral  arguments  at  of  the  county 
the  bar  it  was  adjudged  Pafc.  10.  Will.  3.  C.  B.  that  he  palatine  under 
well  might;    becaufe  his  a  new  royal  frarichife  of  a  new  Jf  ,gI*at  fc«: 
creation,    and  was  not  at  any  time  an  inheritance  m  the  pi.  IMI. 
duke  of '  Lancajler.  Moor  167.  the  cafe  of  Saffron   Walden.  Dyer,  432.  a. 
Rojl.  ErUr.  524.  quare  impedit%   treftafs%  635.  pi.  7.  Keilw.  90, 

53.  I  Lev.  4*.  3  Salk.  III.  %  Roll  Abr.  182. 17  Via.  70,  71,  72,  73.  Com.  Patent,  c.  aA 
h  4»  it  *» 7.  ad.  Ed.  vol.  4.  p.  393«    . 

Rex  verf.  Salifbury.     B.  R. 

Fa  man  prefers  a  fcandalous  petition  to  the  houfeof  Publishing* 
teds,  or  make,  an  ^.tAjcontaiping  fcandal  agajna^-^ 
A  inB.R.  a  man  cannot  jufhfy  the  publication  of  this,  to  the  houie  of 
t  it  will  be  an  offence  indidable*  becaufe  it  tends  to  the  lords,  or  a  fcan- 
breach  of  the  peace.    Per  Holt  chief  juftice,  And  fuch  an  dalou*  ai  Javit 
indiament  was  denied  to  be  quaflicd,  upon  a  motion  mads  ™rcfl"! /\kcr ^xt 

for  quafhing  it.  indictable  of- 

fence. in.C. 

X  Hawk.  c.  73.  f.  12.  and  fee  1  Hawk.  c.  73.  i.  8.  x  -. 
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Sft^ulT  T  N. m  ?aion  UP°*  tbc  cafc  tbc  P^intiff.  declared,  that  be 
cxprefllon  pro-  L  diftramed  certain  cocks  of  hay  as  a  diftrefsfor  arrears  of 
pcrly  applicable  rent,  in  order  to  fell  them  fecutidum  leges  et  Jlatuta  regniAn* 
*  w!mon*Uw  &^iie '  a™*  t^lat  tllC  defendant  being  conufant  of  the  premifes, 
toafirmedby  fefcued  them,  &c.  Not  guilty  pleaded.  Vend i€t  for  the 
ftatute.  plaintiff.     Upon  which    the   plaintiff  prayed  bis  triple  da- 

Not  to  thing*  mages  upon  the  ftatute  of  2  W.  &  M.  f  i.  f.5.  For 
finTtti"freQnl7  t'louSn  the  P^iritifF  does  not  reqite  the  ftatute,  nor  con- 
U  cafe  for  the  elude  contra  formam  Jlatuti%  yet  it  is  Veil  enough ;  becaufe  it  is 
refcue  of  a  dlf-  a  general  ftatute,  and  the  diftrefs  is  of  fuch  a  thing  as  was 
tref*,  the  plain-  not  diftrainable  for  rent  at  common  law  5  and  therefore 
£tkd™u5>Ie  f"undum  kgu  it  Jlatuta  refers  tp  this  ftatute  of  JVi  far  hL 
damages  and  *  Sed  non  allocatur.  For  per  curiam  the  plaintiff  does  not 
cofU,  unlefs  he  bring  himfelf  within  the  compafs  of  the  ftatute;  for  he  does 
flw™  that  the  not  (hew  that  the  diftrefs  was  appraifcd,  nor  conclude  contra 
praifed.Sed  v\&tformafn  fiatutu  And  then  fecutidum  leges  et  Jlatuta  is  rather 
ante  170.  where  a  thing  is  proper  by  the  common  jaw,   and  confirmed 

and  refers  et*  by  ftatute.  And  adjudged  accordingly.  Ek  relatione  myri  Daly 
prefsly  to  the  «  • 

Aatute.Vide  - 

v*ci$o.  Joilifte  ver/l  Langfton. 

A  charter  or*  /i  N  attorney  of  the  common  pleas  fued  a  member  of  the 
i&5£2?  J\  «*«*t7of  0**  ^oprayed  hi.  (a)  privilege 
f^rfons  (hall  be  wnic"  1S»  not  tQ  ^  *ue"  *n  another  place.  And^r  Powtll 
lued  in  a  par*  juflice,  the  general  wprds  of  the  ftatute  will  not  extend  to 
ticular  court,  t^c  away  a  privilege  before  in  eje,  but  will  extend  to  other 
p^S^wm  Perfons-  lf  lhc  ftatulc  had  not  had  anY  conftrudion,  unlets 
before fuable  extended  to  perfon*  who  had  privileges  before;  then  it 
generally  any*  would  take  away  their  privilege.  But  here  the  ftatute  may 
uheie,e«end  have  another  conftru£lion,  and  the  words  of  the  ftatute  are 
cXI/pH^ not  *n  thc  negative.  See  Harris's  cafe,  Cro.  Eliz.  18c. 
Jcged^liewhere.  And  it  is  a  reafoiiabie  conftru&ion  to  fay,  that  the  general 
R.  ace,  i,itt.  words  will  take  away  the  general  liberty  which  every  one 
cT  in**  ft  kat"  to  fue  where  he  pleafes ;  and  not  take  away  the  fpCcial 
Vide  3  Leon  °' liberty  that  a  man  hath  to  fue  in  C.  B.  And  adjudged  ac- 
M9-  pi.  i??.  cordingly.  -Mr.  Daly. 
fctr.837.  Bi.  '  * 
t$*S-  Gilb.  Q.  D.  an.  If  they  were  not  fo  fuaMc,  it -will. 

(a)  This  privilege  w:.*  granted  by  patent  14  H.  8.  which  patent  was  confirmed  by  parlia- 
ment, 13  fcjiz.  c.  29.     Jite  the  terms  of  the  patent,  Litt.  Rep.  304. 

Ward  verf.  Bendatl. 

A  cm.  fa.  may  C  C/^£  facias  againft  bail.  The  defendant  pleads,  that 
Ufuedoucfor  &  no  capias  iffued  againft  the  principal.  The  plaintiff  re - 
thepurpofeof   plies,  that  a  writ  of  error  was  fued,    and  therefore  he  could 

cluriin*  the       x     ^   r  t*  ....... 

V^TlOtwith-        n0t    fUC  *  C*PlaS>  ^ 

(landing  a  *»-rit 

of. error  m/y  1$  •  he  time  be  depending  on  the  jue*£7rt?nt  agtunft  the  principal.  R.  eont,  ?fr. 

867    hi  i*'oj.    Videoir.  jiG6.  I  Wih\  16.  ycA.  1250. 

if  .....    .  Tbc 
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The  defendant  demurs.    And  per  Powell  juftice,  error  up-       Wako 
on  the  principal  judgment  is  no  bar  to  hinder  the  fuing  of  a     B    ** 
capias,  in  order  to  charge  the  bail.     And  it  was  fo  adjudged 
in  this  court  very  lately.    Judgment  for  the  defendant.    Mr, 
Daly  ■    *  •  * 

Birt  qui  tam,  &c.  v.  RothwelL     Ante  210, 

HR  H  E    court    delivered    their  opinion,  that  judgment  Tht  falfe  de- 
I     ought  to  be  arretted  for  the  mifrecital  of  the  ftatute  fcnntion  of  a 
againft  f.on-refidence  5    for   it    was  no  offence  at  common [^  J^***" 
law.    Then  there  ought  to  be  fome  ftatute  to  fupport  the  verdidt,  if  t** 
plaintiff's  aflion.     But  there  is  no  fuch  ftatute  a$  the  plain   party  cxprefcly 
tifF  has  fliewn   in   his  declaration.     For  though  the  ftatute  |ffe"  ^ ^ 
of  Henry  VIII.    is  a  general  ftatute,  yet  the  plaintiff  bae£fSbrf!  vide 
confined  himfelf  to  the  ftatute  upon  which  he  declares,  by  ante  210.  and 
the  words  contra  for  mam  jiatufi  praedicli ;  and  therefore  his.  &*  cafes  there 
declaration  is  vitious.     The  precedents  are"  generally  that  V£$  .  n  . 
this  parliament  was  held  at  IVeJlminfter,  but-  they  do  not  fay  piacc^lfoUir.a 
vhatday.     Co.   Entr.   158.  203.     Raft.  599.     Winch.  535.  the  pari i.i-   -.«. 
Durdnle'sfummonstoparl  496.8.  which  is  good  authority,  at  which  a£a% 
HMinJbead  900,     Now  the  courts  at  IVeJlminfter  ought  to  ?me  """l^ 

i      J     .      y ey •      ...  ,     ,,  ..    J       y      n»j    b     .       isafaliedcfcnp- 

take  notice  of  the  beginning-  ot  all  parliaments.     Ine  pnn-*tioftofth«.(>J:  . 
cipal  of  the  parliament  is  the  king;   and  when  he  comes  to  tute.  Vide  ante 
meet  the  two  houfes,  then  the  parliament  begins.     And  this  aip*  *nd  d* 
rcfcmbles  the  holdings  of  other  courts,  viz.  when  the  judges  ^*!herccitcd^ 

1  •     r  •  1         1  i_      1     1  1        »im  1.      °       courts  are 

come,  the  court  is  faid  to  begin  to  be  held.      Ine  adjourn-  bounds  take 
ment  of  the  houfes  is  the  a&  of  each  houfe ;  bait  when  the  nonet  of  the 
parliament  is  adjourned  by  the  king,  they  call  it  a  proro   bcsj.m  ^S  of 
jjation.       Heretofore  adjournments  and  prorogations  were  $?£*  Tu  v. 
looked  upon  as  the  fame  thing,  but  the  cflecls  of  them  are  196.akeb.636,. 
very  different  at  this  day.     Now  this  parliament  was  held  «*»chte  Dou^i. 
at  London  the  third i  of  November  %  and  adjourned  to  Weft-  **'  n'  4X< 
mwfier\  and  it  was  pleaded  in  that  manner  in  the  old  pre- 
cedents, but  it  was  not  well  pleaded,  for  the  adjournment 
fliould  not  be  mentioned.     And  in  probability  it  was  only 
ao  adjournment  to  Weftminfier,  fo  that  the  books  are  wrong 
that  lay  adjourned  and  ^prorogued ;  for  when  a  feftion  ot 
parliament  is  held  after  a  prorogation,  then  they,  fay   that 
it  was  held  by  prorogation  fuch  a  day  ;  but  they  never  fay 
held  the  day  of  the  adjournment  -,  but  fuch  a  day  of  thct 
fcffions,  without  taking  notice  of  the  adjournment,  which 
is  a  continued  aft.     Now  in  this  cafe  the  parliament  being 
pleaded  to  be  held  apud  Weftmonafterium  tertio  Novembru%  it 
is  ill  >  for  it  was  the  third  of  November  held  at  London  \  but 
if  the  plaintiff  had  omitted  the  words  tertio  Novembtis,  it 
had  been  well  enough,  for  this  parliament  was  held  at  Weft* 
mmfter  after  the  third  of  November.     Judgment  quod  yutrt/is 
nil  capiat,  (jV.     Mr.  Daly. 

Trin. 
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Sir  John  Holt  Chief  Jufiice. 

Sir  Thomas  Rokcbyl 

Sir  John  Turton       Vju/licts. 

Sir  Samuel  E)  re       J 


Ellis  verf.  Ellis. 

3.  C.  ?l  M«d«  1^7.  ind  withfome  difference  Comb.  482. 

Intr.  Hill.  qmil.  3.  B.  R.  Rot.  190. 

if  *  ^nft*aWa*  TPHE  plaintiff  brought  indebitatus  affumtfit  againft  the 
jirflSformpney  A  defendant,  at  executrix  to  Sir  Jobn  Ellis  htr  hufband, 
lent  him  to  buy  for  money  lent  to  her  hufband  in  his  life- time.  Thedc- 
reccffartci  witli  fcndant  pleads,  that  her  teftator  was  an  infant  at  the  time 

ncccfftrTct  wfth  of  thc  monc7  lem*  Thc  P,aJntiff  "P1^,  that  he  lent  40/. 
(r.^auc^, *  part  of  the  fum  in  demand  to  the  teftator,  to  buy  neceffaries 
s^ik.  197.pl.r1  for  himfelf  his  wife*  his  children,  and  his  family  5  and 
v^c  8ai;<»  *79*fo  they  were  expended.  The  defendant  demurs.  And  it 
10  M0&67  W3S  arPucd  f°f  the  defendant  by  Sir  Bartholomew  Shower  and 
otherwife  not,  Mr.  Selby,  that  the  plaintiff  has  not  avoided  the  plea  of  in* 
D.acc.^aUc.386.  fancy  in  the  teftator.  For,  1.  If  a  man  lends  money  ro 
6PI-  *^J.m'    an  infanr,  in  order  to  buy  neceflaries*  this  will  not  charge 

AmU^tMHito ^c  in^ot»  but  tr,e  debt  mu^  be  ^or  x^c  VCI7  things  them- 
apleaof  intan- felvei.  2.  It  is  not  futficiemly  averred,  that  the  necef- 
ey,"  that  mo.  faries  were  bought.  3.  There  is  not  any  venue,  where 
ney  tent  was  the  40/.  were  expended  in  the  buying  of  neceflaries.  But 
J«ffarii$Uwj3r  Wrtfy  for  the  plaintiff  confeflcd,  if  A.  lends  money  to  an 
and  laid  rijtac*  infant  to  buy  neceflaries,  and  the  infant  does  not  lay  out 
fordinply.reuft  the  money  in  buying  neceflaries,  it  will  be  at  the  peril  of 
^ITisid**  **  ^  But  *lcre  '*  **  avcrrcdi  that  the  qrf,  were  expended 
VldcCow°?4r.  ^oir  *"">,  ^is  w^c»  children  and  fimHy.  And  neceflaries 
fa(L  fee;.  for  his  family  will  bind  an  infant.  1  Si  J.  112.  But  to  this 
£W»  fa-  **7.  the  court  gave  no  opinion ;  but  for  want  of  a  venuet  where 
Sent  H*!?  *he  *********  were  brought,  judgment  was  given  for  the 
sd.  id.  *>].'    defrndtnt.    . 

LP.*.-;-  ik 
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JL  reliAa  Ycrifr. 

N  ejeftment  the  defendant  pleaded  not  guilty.  And  then  cation£»  ***  a 
rem*  vfrficatione,  confeffed  the  a&ion.  And  the  de„  SSSi* 
fendant's  attorney  fubfcribed  the  declaration  accordingly,  be  entered  un- 
Upon  which  Mr,  Mulfo  moved,  that  the  court  would  per*  lefsthe  defend, 
rait  the  plaintiff  to  enter  judgment  for  himfelf.  But  per  ah  ^attorney 
riam  die  defendant's  attorney  ought  to  come  in  pfoper  per-  fo^rYhe1**" 
fon  before  the  matter  of  the  office,  and  do  it  there.  And  porpofe  before 
though  it  was  urged,  that  the  attorney  could  not  come  by  the  mafter.  XX. 
any  poffibility  j  yet  the  motion  vras  denied.  *cc-  l?l'A*m 

and  ride  imp.  C.  B.  a  Ed.  359. 

Sir  Henry  Bond's  Cafe.  ^  ©million  of, 

QIR  Henry  Bond  was  outlawed  for  high  treafon,  and  was  Jj^KS'* 
O  brought  to  the  bar  in  order  to  reverfe  his  outlawry*  exigent  makes 
And  error  was  aifigncd,  that  the  exigent  had  not  any  addi-  an  outlawry 
tion.    And  upon  reading  the  record,  it  appeared,  that  the  J^Jm  c"£ 
indiftment  bad  not  any  addition.     And  therefore  the  quef*  xa°M0d.  198. 
tion  was,  if  the  outlawry  (hould  be  reverfed,  whether  Sir  1  H.5.C.5.    * 
Hear*  Bond  fliould  be  arraigned  upon  the  indidtment.     And  Buttheomif, 
Holt  chief  juttice  thought  he  (hould  not,  becaufe  the  in-  fc^ftfi. 
didment  appeared  to  be  void.    But  afterwards  at  another  tion  in  an  in-" 
day  the  reverfal  of  die  outlawry  being  pronounced  for  the  didment  doea 
error  aforefiaid,  Holt  chief  juftice  told  Sir  Henry  Bond,  that  no? .  »**  ** 
he  had  liberty,  etther  (*)  to  take  exception  to  the  indid-  sjtSvut 
raent  for  want  of  addition,  or  to  wave  the  exception,  and  198.  cic.  Andr. 
plead  bis  pardon;  for  without  exception  by  the  itatute  of  1  '40.  R.acc. 
Hetu  5.  c.  5.  the  induament  is  not  void.  And  Sir  Henry  Bond  *2RoIL  RcP- 
waived  the  exception,  and  {Headed  bis  pardon,  as  was  done  in  670.  ?Ha*wk.  * 
the  cafe  of  lord  Dover.  And  the  court  gave  leave  to  Sir  Henry  c.  23.  f.  133. ' 
Bond  to  ftand  4urmg  the  jeading  of  bis  pardon.  D« acc-  Andr. 

,  146. 148.  149. 

D.  Cont.  Latch.  109.  Vi&t  4  Leon.  «I.  Sty.  a6. 1  Vent.  3^8.  Andr.  137. ,-Tf  a  perfon  indicted 
for  treafon  plea&s  a  par  do  ft,  the  court  may  give  him  leave  to  ftand  while  the  pardon  is  read. 

(<0  Vide  Kcl.  %S. 

Owen  ver/l  Butler. 

S.  C.  Comb.  4S3.  Matter  in  bw 

DEBT   ppon  bond,  upon  oyer  the  condition  was,  that  J^^jf**" 
(0)  the  defendant  mould  pay  three  fums  of  money  at  mem.aR.acc. 
three  fevera]  days.     The  defendant  pleads,  that  he  hath  paid  pod.  693.  R. 
the  money  due  at  the  two  firft  days,  and  that  the  third  day  cont.  x  Mod. 
of  payment  is  not  yet  come.      And  this  is  pleaded  in  abate-  *14'  a  le  . 
meat.    The  plaintiff  demurs.      JVard  for  the  defendant  ar-  abatement* ' 
gucd,  that  matter  of  bar  m^y  be  pleaded  in  abatement,  1  ought  to  appear 
Mod  214.  as  (b)  outlawry,  24  jlen.  6.  1.  Receipt  of  part  *!j* thc  Pj^"- 
of  the  debt  pleaded  in  abatement.     And   it  is  not  material,  ^^7**^ 
whether  it  be  a  plea  in  bar  or  abatement,  becaufe  the  plain-  tion.  R.  acc, 
tiff  has  confefled  by  his  demurrer,  that  one  day  is  not  yet  Turtle  ▼.  Lady 
come.    Noribey  for  the  plaintiff,  the  plaintiff  by  his  demur  Woi-fley.  B.  R, 
rer  confeffes  only  {c)  that  which  is  well  pleaded,  Cro.  Car  253  3  b*  comfjos. 

Vide  Com.  Abatement.  I.  I,  a.  id. Ed.  vol.  1.  p.  65. 
U  Vide  1  Wilf.  So.    (I)  Vide  poft.  1 05 6.    (*)  D.  acc.  poft.  1056.  in  marg.  and  vide  ante 
J  J.  and  tfic  bcok*  theie  cited. 

Money 
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Owe*  Money  paid  after  the  action  brought  ought  to  be  pleaded  in 
But'leh.  kar#  H**  chief  juftice.  If  a  man  pleads  in  abatement,  it 
ought  to  appear,  that  the  plaintiff  may  have  another  adion, 
Ward.  That  does  not  hold  in  the  cafe  of  the  plea  of  out- 
lawry. Holt.  That  is  only  in  difability  of  the  perfoo.  Judg- 
ment th-t  he  anfwer  over. 

Pullen  verf.  Purbeckc. 

cution  appears"  T^  H  E  plaintiff  having  recovered  judgment   again  ft  the 

by  the  return  to    X      defendant  for  "  >  ,  he  fucd  an  elegit,  com- 

have  been  im-   manding  the   (heiifT  to  deliver  all  the  goods  and  chatties  of 

\IT&1™T thc  defendant,  and  the  moiety  of  his  lands,  to  the  plaintiff. 

wiliquafliit      To  which   writ  the  (heriff  returned,  that  he  had  delivered 

the  term  the  re-  good  8  to  the  value  of  60/.  to  the  plaintiff;  and  that  the  in- 

turn  i«- filed,      quifition  found,  that  the  plaintiff  was  feifed  of  two  farms, 

^rds?     wr"    the  one  of  6oI.  per  annumy  and  thc  other  of  40/.  and  that 

he  had  extended  the  one  farm  of  6o/«  per  annum,  being  20 

entire   moiety.     And  now  it  was  moved  at  bar,  that  the 

court  would  quafh   this  eegit,  and  grant  a  new  writ ;  be- 

caufe  it  appeared  that  the  (heriff  had  extended  more  than  a 

moiety.     And  Mr.  Northey  faid,  that  if  the  plaintiff  comes 

in  at  the  return  of  the  elegit,  and  (hews  to  the  court  that 

there  was  partiality  jn  the  execution  of  the  writ,  the  court 

will  award   a  new  writ,  and  entry  (hall  be  made,  quod  via- 

comes  non  mifit  breve.     Towtr/b.  Judgm.  259.     3  Keb.  313. 

See  1  Sid.  21,  239.  Littlet.   Rep.  77.     And  per  Holt  chief 

juftice,  if  a  writ  of  elegit  is  awarded,  and  it  appears  to  the 

court  that  the  (heriff  hath  not  executed  it,  the  court  will 

award  a  new  writ,  and  fet  afide  the  old  writ.     But  elegit 

differs  from  a  fieri  facias  as  to  goods,  though  it  has  been 

Upon  an  elegit  faid  thftt  an  elegit  as  to  goods  is  but  a  fieri  facias.     For  upon 

the*  iheriffmay  e\eg\t  the  (heriff  may  deliver  the  goods  to  the  party,  but  not 

4eiiverthc good*  a  fi£ri  faclas     If  this  mol;on  |iad  been  made  in  the 

he  lizestothe     -*^*/.**/i.i_i  /mjo_  ^        •  u» 

pUintiff.D.acc.  fame  term  m  which  the  return  was  filed,  the  court  might 
Cro.  j*c.  146.    have  quafhed  it ;  but  as  there  are  feven  years  elapfed  fince, 

%  Bae.  349.  in    tjjC  court  will  not  intermeddle.     Vide  pofu  718. 

marg.Scmb.acc. 

J  Keb.  465.  pi  68.  556.  pi.  7*.    Oti  a  fieri  facias  he  cannot. 

Cook  verf.  Licence, 

A  defendant      -m    jtQTION  was  mz^c  for  a  prohibition,  to  bedirecled 

en  before  he  has  caufes  of  a£hon  anting  out  of  the  junfdittion  of  the  therms 
appeared  in  the  court  ought  not  to  be  fued  there.  And  this  motion  was 
court  to  whieh  ^de  5n  ^half  of  the  defendant  in  the  aftion,  before  he  had 
ProhibftSion?R.apP^«5d>,  to  ftay  "the  proceedings  of  the  court,  who  pro- 
ace.  ppft.  931.  ceeded  fo  attach  his  goods  in  the  hands  of  a  garnifliee.  And 
The  garnifliee  gir  Bartholomew  Shower  oppofed  the  motion,  becaufe  the 
upon  a  foreign 

attachment  in  an  inferior  court  may  phad  that  the  caufc  of  action  a^ainft  the  principal  arofc  out 
of  the  jurifdiaion.  Vide  ante  56.  3  Lev.  13.  A  iimple  contra^  debt  may  be  attached  upen 
a  foreign  attachment,  though  it  arofc  out  of  the  jujiiiidloa  of  the  court  from  which  the  at- 
tachment ifTuc*.  .*■! 

defendant 
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defendant  cannot  pray  a  prohibition  ypon  fuggeftion  of  a        °°°* 

•  matter  which  he  could  not  plead.     Now  here  he  cannot     IaqI^q, 
plead  this  before  appearance,  and  therefore  he  ought  not  to 

make  fuch*  motion  before  appearance.  And  per  Holt  chief 
juftice,  a  man  (hall  not  plead  to  the  jurifdi&ion  until  he  ap- 
pear. But  if  the  original  caufe  of  adion  arofe  out  of  the 
jurifdi&ion  of  rfie  court,  the  garniibee  may  plead  it ;  and 
of  that  opinion  was  Hale  chief  juftice.     But  if  it  was  debt  , 

upon  a  fimple  contraft,  it  is  attachable  where  the  perfon  of 
the  debtor  is*  And  Shower  faid,  that  in  the  cafe  of  Clerk 
v.  Andrews,  Pafch.  I  IVilL  iff  Mar.  B.  R.  Shower  moved 
for  a  prohibition  to  the  court  of  the  (heriffs  of  London,  to 
ftay  proceedings,  where  they  attached  the  debt  of  the  gar* 
nifhec,  becaufe  it  arofe  out  of  the  junfdidion  :  but  it  was 
denied,  becaufe  the  debt  was  upon  fimple  contract,  which 
follows  the  perfon  of  the  debtor. 

Hunt  vftj.  Lawfon  M&~>  S»f-  ** 

A  Writ  of  error  was  brought  to  remove  a  record  out  oFAwritofcrrot; 
the  common  pleas  of  a  querela  between  A  plaintiff ^*|J^* ■*• 
and  B.  defendant,  and  the  record  certified  was  between  A.  A^plainSTand 
plaintiff  and  B.  Jtmul  cum  D.  £.  tsV.  defendants.  And  it  B.  defendant 
was  moved,  that  this  was  not  the  fame  record  j  for  a  record  wil*  remove  a 
between  A.  and  B.  cannot  be  the  fame  as  a  record  between  £C0[^^S 
J.  and  B. Jtmul  cum  D.  E*  faV.  But  adjudged  no  variance!  B.togetherwith 
and  the  precedents  are  agreeable.  others  4efend- 

_.,        t     lt  n  T  ants.  Vide  5tr. 

Theobald  verfi  Long.  *». 

S.  C.  Holt.  SS7*    Carth.  453. 

IF  the  defendant  pleads  another  adion  depending  for  the  Vide  Str.  813. 
fame  caufe  in  the  fame  court,  the  plaintiff  may  pray  (a)  Carth.  517. 
ojer  of  the  record,  being  in  the  fame  court ;  and  if  there  is  5^  *£V 
no  oyer  of  the  record,  the  plaintiff  may  fign  judgment  by 
default.    For  iti  all  cafes  where  a  deed  or  record  is  pleaded, 
and  §yer  prayed,  if  oyer  is  not  granted,  the  plea  is  as  no  plea. 
Keilw.  95,  96. 

{a)  If  by  "  praying  oyer"  in.  this  cafe  is  meant  "  demanding  a  note  of  the  roll  on  which 
the  other  a&iou  is  entered,"  this  cafe  may  be  law.  Vide  note  on  Rule  Trin.  5  &  6  G.  i 
other  wife  it  cannot ;  becaufe  a  party  is  not  entitled  to  oyer  of  a  record.  Vide  Ford  v.  Burn- 
haaa.    Barnes,  4to.  Ed.  340.    Dougl.  315.  459*     *  Terra  Rep  149* 

Rex  verf.  Savage  et  al\ 

QAFAGEznd  two  others  were  india«  upon  the  8  &  9  Icw?cf aTed 
0  W.  3.    c.  25.    for  licenfing   hawkers  and  pedlars,  inbyaftatute     \ 

•  as  much  as  they  fold  glafles  without  licence.     And  it  Was  which  impofes 
moved,  that  the  indift'ment  (hould  be  quaflied,  becaufe  ftj^jj*0^** 
does  not  lie  for  this  offence  •,  for  it  is  an  offence  created  out^c  mode 
by  the  faid  ftatute,  which  flatute  dire&s  a  forfeiture  for  it, for  recovering 

and  the  remedy  how  it  ihall  be  recovered  and  bellowed  t fach  forfeiture, 

an  indict-inent 
wiil  not  lie.    R.  ace.  Cro.  Jac.  643.pl.  4.   J>.  ace  Salk.  460.  pL  7,  10  Mod.  337.  Burr.  803* 
a  *W*.  l.  25.  f.  4.  V14e  Burr.  543*  *3*. 
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^  and  therefore  the  oSente  is  not  punifliable  any  other  way 
Savaoc.  not  dire&ed  by  the  faid  ftatute.  And  the  court  feeroed  to 
\  be  of  that  opinion.  For  by  Rtktfa  juftice,  this  ad  isde* 
figned  to  raife  money  by  the  licences  of  hawkers,  faV.  not 
to  prohibit  hawking  m  unlawful,  for  it  is  not  prohibited, 
but  only  cnaAed  that  there  (hall  be  licences  taken*  But  the 
court  ref ufed  to  qua(h  it.     Ex  niatiom  ntri  Place. 

Wilkins  vtrf.  Mttchcl. 

The  court  wiJJ  *; 

dSocST  T^HE  olaintiffwas  nonfuit  in  the  town  court  of  Com 
pel  m  inferior  X  tr**ge  held  before  the  mayor  there,  and  the  nonfuit 
court  to  give  a  entered  and  recorded.    The  defendant  prayed  to  hare  judg- 

C^Modi^  mcnt  for  hi8  coft8'  but  thc  ma7or  rcf»fed  if-  uP°n  vhich 
3«a*k.  aao!9    lt  WM  moved  to  this  court,  to  have  a  mandamus  to  compel 

^i.  r.  cone  the  faid  mayor  to  give  judgment  for  the  defendant  upon  the 
rm.  214.  nonfuit.  But  it  was  denied  per  curiam,  for  the  defendant 
l&TiSslo  mzV  kave  a  wr't  ^  **ec***°**  jud*cti%  and  a  mandamus  (hall 
cant,  a  Bac«      *ot  ^  &****&  where  the  party  hath  another  remtdy.  E.  H 

119,111. 

A  mandamna  wiUnot  lie  where  there  it  other  remedy  (*)(*).  R.  com.  Sir.  I5f>  £.<«■£. 
I  Bl.  Com. 

(a)  Bat  not*  in  the  cafc  The  king  t.  Bifliop  of  Elf,  it  was  (aid  ftr  Lm  chief  jnftice,  that  the 
hem  had  been  contrary  ever  fince  Eafter  term  1 1  Geo.  1.    Dr.  Bcntlcy*s  cafe. 

(J)  In  Rex  t.  Langfton,  a  cafe  precifely  hkethe  prcfcnt,  this  waaexpre&y  •m-rtlad.  Viae 
fUx  ▼.  BUhof  of  Saliibury,    B.  R.  Tr.  *Q  G.  a. 
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Sir  John  Holt  Chief  JuJIice. 
Sir  Thomas  Rokeby}  ^  ,.. 
Sir  John  Tutton     '$»"> 

Sir  Samnel  Eyre  died  the  laji  vacation  in  the 
Northern  circuit  at  L^ncafter,  10  Sep* 


Matthews  verf.  Erbo. 

8.  C«  Carth.  45O.  quod  vide.  , 

MR.  Dee  moved  to  fet  afide  an  execution  upon  ah  out-  2^£3-£2 
lawry  againft  the  defendant,  upon  affidavit  that  the  execution  on  an 
defendant  was  an  alien  merchant,  and  lived  beyond  the  fea,  outlawry  upon 
and  was  commorant  there  during  all  the  time  that  the  ^f^^l^ 
plaintiff  proceeded  to  outlaw  him.  But  it  was  denied  by  „,  aUen^tivinJ* 
the  whole  court;  becaufe  by  this  means  any  perfon  may  abroad,  and  due 
contrad  debts,  and  then  go  beyond  fca,  and  fo  he  will  be  hc  was  comma* 
out  of  the  reach  of  the  law.  But  the  defendant  may  bring  f5mtaj^d,,r' 
error,  and  reverfe  the  outlawry,  if  he  pleafes.  ce«ung«    **** 

towards  the  outlawry*    Vide  *  Cronipt.  54* 

Pullem  verf.  Benfon. 
Intr.  Trin.    10  Will.  3.  B.  R.  Rot.   162. 

Pleadings  poft.  VoL  3.  256. 

An  allegation 
Eborum  (H  Tl/fEmorandum  quod  alias  fcilicgt  terminoPaJchae  that  ].  9.  on 

-*^»      ultimo  p  racier i to  coram  domino  rege  ^pi^/ 20th  Nov.  by  his 
IVeffmonafterium  venit  Thomas  Pulfein  armiger  nuper  vicecomes  J^"^^" 
cmitatus  praedicli  per  Carolum  Sander/on  attornatum  fuum>  et  wheicof  a  tho 
protviit  in  curia  di£li  domini  regit  tunc  ibidem  quondam  bUkm  day  and  year 
fuam  verf  us  Jobannem  Ben/on  alias  diclum  Johannem  Bon/on  dt  ^^uaJT 

himfelf  to  be  bound  to  T.  N.  is  equivalent  to  a  dfre&  averment,  that  the  bund  was  delivered 
on  that  day.  S.  C  Salk.  628.  12  Mod.  204.  Holt,  558.  3  Salk.  352.  R.  ace.  Yelv.  138.  I 
Brnral.  104.  Cro.  Jac.  263.  Seoob.  cont.  2.  Keb.  108.  Vide  ante  336.  And  a  plea  that  it  was 
f  HI  delivered  00  a  fobfeouent  day,  without  a  direct  travetfe,  that  it  was  delivered  chen^is  bad. 
S.  C.  Salk.  618.  vi  Mod.  204-  Holt,  5^8.  3  Salfc.  352.  R.  ace.  Yelv.  138.  X  Brownl.  104.  Cro. 
Jac  163.  8emb.  I.  Sid  300.  joi.  *  Keb.  124  in  a  plea  that  it  was  nVft  delivered  on  a  fub- 
feqacnt  day  et  non  antea,the  non  antea  is  not  a  fufficieat  travcrfe.  S.  C.  Salk.  628.  Vide  Com. 
Pleader.  G.  ad.  Ed.  vol.  5.  p.  109.  A  ftranger  to  a  writ  need  not  fet  it  forth  at  large.  In 
debt  upon  a  bail  bond  at  the  fuit  of  the  fheriff,  the  plaintiff  need  not  in  his  declaration  (hew 
tta  he  took  it  by  the  name  of  his  office.  Vide  Cro.  feliz.  *8oo.  2  Roll.  Rep.  365,  Str.  893. 
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BXNSON. 


Pdllki n  eaiem  yeoman  in  euflodia'marrefcalY^  &e.  de  placito  debiti ei  funt 
plegii  de  profequendo  fci  licet  Johannes  Doe  ft  Richa^dus  Roe  quae 
quidem  billa  fequitttr  in  haec  verba  ff.  Eborumjf.  Thomas  PmlU'm 
armiger  nuper  vicecemes  camttatus  praedi'ii  queritur de  Jokonnt 
Hen  Jon  alias  did  urn  Johannem  Ben  Jon  de  eadem  yeoman  in  cu[- 
todta  marrefcalli  marrefcalfiae  domini  re^is  coram  ipfo  rege  ex- 
iftente  de  placito  quod  reddat  ei  quadraginta  it  bras  legalr 
monetae  Angliae  quas  ei  debet  eV  injufle  detinet  pro  eo  videlicet 
quod  cum  praediclus  Johannes  vicefimo  die  Nwembris  anno 
tegni  domini  Willelmi  tertii  nunc  regis  Angliae^  t$s:  none  apud 
.  Barnfley  in  comitatu  praediclo  per  quod  dam  fcriptum  fuum 
obligator  turn  figillo  ipfius  Johannis  ftgil latum  turi deque  diQi 
domini  regis  nunc  hie  oftenfum  cujus  datus  ejl  eifdem  die  et 
anna  cognovit  fe  teneri  et  firmiter  obligari  oidem  Tbomse  per 
flomtn  Thomae  Pullein  armigeri  vicecomitis  comitatus  praedicli 
in  fraedidis  quadraginta  I'.bris  jolverdis  eidfm  Thomae  cum 
inde  requifitus  effety  praediclus  tamen  "Johannes  licet  fepius 
requifitus  y  &c.  praedidas  quadraginta  libras  eidem  Thomae 
•  Pullein  nondum  folvit  fed  illas  ei  hucufque  folvere  omnino  con- 
tr a dixit  et  adhuc  conlradicit  ad  damnum  ipfius  Thomae  Pullein 
decern  tibrorum  et  inde  troducit  (e£lamy  &c. 

Et  modo  ad  hunc  diem  fcilieef  diem  Veneris  proxime  pojl 
craflinum  fanCtae  Trini/atis  ifto  eodem  termino  ufque  quern  diem  ' 
praediclus  Johannes  habuit  licentiam  ad  billam  pr  aid  id  am  in- 
Urtoquena?  et  tunc  ad  refpondendum^  &V.  coram  domino  rege 
apud  WeJImonafletium  venit  tarn  praediclus  Thomas  per  attor- 
natum  Juum  praedi&um  quam  praediclus  Johannes  per  Willel- 
mum  Mtmlove  attornatum  fuum.  Et  idem  Johannes  deferdit 
vim  et  injuriam  quandoy  &c*  et  petit  audi  turn  jqripti  praedicli 
ft  ei  legitur,  fjc.  petit  etiam  audit  urn  conditionis  ejufdem  jcripti 
at  ei  legituren  haec  verba  fcilicet  conditio  ifiius  obligations  talis 
aft  quid  ft  fupra  obligatus  Wdlelmus  Benfon  compareat  coram 
domino  rege  apud  fVejtmonajterium  die  lunae  proximo  poft  quin- 
denamfancli  Martini  ad  respondendum  Johanni  Brook  gen  rofo 
de  placito  tranjgreffionis  ac  etiam  b iliac  ipfius  Johannis  verfus 
praefatum  Wilielmum  pro  duodecim  libri*  de  debito  quod  tunc 
haecpraefens  obligatio  vacua  fuet  it  alioquin  jtabit  et  permanent 
Stat.  *3Hen.  infuo  pleno  robore  vigore.  et  effeelu  qui  bus  led  is  et  auditisidem 
6.  pleaded.  Johannes  dicit  quod  ipfi  de  debito  praediclo  virtute  fcripti  prae- 
dicli onerari  non  debet  quia  dicit  quod  per  quondam  ad  urn  par- 
liament's domini  ffenrici  nuper  regis  Angliae  fexri  apud  Wtfl- 
monafterium  in  comitatu  Middlefex  vicefimo  quinto  die  Fobru- 
arii  anno  regni  fui  vicefimo  tertio  tend  editum  ex  confideratione 
regis- de  magnis  perjurtis  extorfionibns  et  opprefjionibus  quefve- 
runt  etju'tjftnt  in  hoc  regno  per  ejus  vicecomites  fubvicecomitcs 
et  eorum  clericos  coronatores  Jenefcalles  franchefiarum  ballivos  et 
eultodes  prifonarum  ac  alios  officiarios  in  diverfis  comitatikus 
fa  jus  regni  ordinatum  exiftit  et  enaditatum  fuit  aucloritote 
tjufdem  parliaments'  inter  alia  quod  dicli  vicecomites  et  omnes 
alii  officiarii  et  miniftri  praedicli  dimittent  extra  prifonam  em- 
nimodas  perfonas  per  ipfos  aut  eorum  aliquem  arreftatas  vol 
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exifientes  in  fua  eujtodia  virtute  aficujus  brevis  feu  warrant!  PwLLE,w 
in  aQione  ferfonad  out  per  caufam  indicia  menti  de  tranfgreffi-  £EMio». 
embus  jap  er  raticnabilem  fa  ur  it  at  em  jufficientium  per  fort  ahum 
fufjiciens  habendum  infra  comitates  ubi  tales  per  jonae  fie  forent 
dimilfae  ad  ballium  five  manucaptianem  Angliae  to  bail  or 
mainprtec  ad  cuftodiendum  fua  -dies  in  tali  bus  hcis  qualia 
ditfa  Irevia  biliae  vel  warranto  requirerent  (taiibus  perfona 
feu  perfonis  quae  fuerunt  vel  forent  in  fua  cuftodia  Angliae 
ward  per  condemnationem  executianem  capias  utlagatum  five 
excommunieatum  fee  ur  it  at  em  de  pace  ac  omnibus  taiibus  perfonis  - 
quae  fuerunt  vel  forent  commijfae  cuflodiae  per  fpeciate  manda- 
Um  aliquorum  jujtiaariorum  et  vagabundis  renuentibus  defer  - 
vire  fecundum  formam  Jlatuti  de  labor  at  or  thus  tantummodo 
exiiftis)  Et  quod  nulhts  vieecomes  nee  aliquis  officiarius  feu 
mtnifter  praeatclus  caperet  aut  caps  cau far  et  feu  facer  et  ali'/uam 
obligationem  pro  aliqua  caufa  praedida  vel  colore  officii  fui  nifi 
tantummodo  fibimetipfis  de  aliqui  perfona  nee  per  aliquam  per- 
fonam  quae  foret  in  fua  cuftodia  per  curfutn  leg  is  nifi  per 
nsmen  officii  fui  et  fub  con  titione  firipta  quo  a  ditti  prijonarii 
comparer en t  ad  diem  in  ditto  b>  evi  bilia  five  u  arranto  ac  in 
taiibus  hcis  qualia  did  a  brevia  biliae  feu  warranto  requirerent \ 
Et  fi  atiqut  ditiorum  vicecomifum  vel  aliorum  efficijriorum 
Jive  minijirorum  praediclorum  caperent  a'iquam  obligationem 
in  alia  firma  colore  officiarum  fuorum  quod  ejfet  v  cua  prout 
per  eundem  atlum  inter  alia  plenius  apparet  Et  idem  Johannes  - 
ulterius  dicit  quod  jcrtptum  praediclum  prima  deliberatum  fuit 
per  ipjum  Johannem  trirefimo  die  Novembris  anna  nono  jupra- 
dido  quodque  praediclus  fVilleimus  Benfon  in  canditiane  prae- 
diela  juperius  nominatus  ditto  tempore  deliberations  et  eonfec* 
tionis  fcripti  illius  apud  Barnflty  praedittam  fuit  in  cuftodia 
praedieii  Thomae  ut  vicccomitit  praedicli  comitatus  kborum 
exiftens  per  ip/um  Thomam  cactus  et  arrejlatus  praetextu  cujuf- 
dam  brevis  domini  regis  eidem  vicecamiti  diretti  et  retarnabilU 
coram  domino  rege  apud  W eft  mono fterium  certo  die  termini 
fancli  Michaels  tunc  ultimo  praeterito  ipjoque  fVMelmo 
Benfon  fie  in  cuftodia  ditti  Thomae  ut  praefertur  exiflente  ipfa 
idem  Thomas  ditto  t>  icejimo  die  Novembris  anno  nana  jupra- 
ditto  tt  non  antea  fcriptum  obit  gat  or  ium  praediclum  cum  condi- 
tion prae  ditfa  colore  officii  fui  vicccomitit  comitatus  praedicli 
de  dido  fVillelmo  Benjon  ac  de  ipfo  Jshanne  ut  ejus  fidejuffore 
contra  formam  ftt.tuti  praedicli  cepit  videlicet  apud  Bamfley 
praediclum  r  t  fie  fcriptum  illud  vigor e  Jlatuti  ilitus  vacuum  et 
null'ms  effctlus  in  lege  fuit  et  exiftit  Et  hoc  paratus  eft  verifi* 
core  unde  petit  judicium  fi  ipfe  de  debito  praediela  virtute 
Jcripti  praedi&i  onerari  debeat*  faff. 


L.  Agar. 
Et 
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Ef  praedieJus  Thomas  dicit  quod  ipfe  per  aliqua  ptr  pree* 
dicluxu  Johannem  Ben/on  fuperius  plaJta*do  aLegati  oh 
acliene  fua  praedicla  inde  verfus  ipfurn  Johannem  habtnda 
praecludi  non  debit  quia  dicit  quod  placitum  praediQum  per 
*Pf*m  Johannem  modo  a  jar  ma  praedidis  fuperius  piaatatute 
mater  iaque  in  idem  conteta  minus  fufficientia  in  lege  exijiunt 
ad  ipfurn  Thomam  ab  aclione  fua  praedicla  rnde  verfus  praefa- 
turn  Johannem  habenda  praecludendum  ad  quad  ipfe  idem 
Thomas  necejfe  non  habet  nee,  per  legem  Urroe  tenetur  a.'iau* 
Mod*  ref pander e  tt  hoc  paratus  efl  verificare  unde  pro  defeats 
fiiffcitntis  reffanftonis  in  bac  parte  ipfe  idem  Thomas  petit  ju- 
dicium et  debitum  fuum  praediftum  una  cum  damn  is  juit  kcu- 
ftone  detentions  debit!  illius  fibi  adjuilari  Et  pro  cauja  mora- 
tionis  in  lege  fuper  pladto  illo  idem  Thomas  fecundum  forjnan 
ftatuti  in  hujufmodi  cafu  nuper  editi  et  provifi  oftrudit  tt 
curiae  hie  demon ftr at  has  Laufas  fubfequenUs  vi  -elicit  quod 
placitum  praedidum  ft  incertum  duplex  tt  caret  forma  et  nan 
refpondet  naeraxieni  ipfius  Tbomae  pratdiflae.         1£.  Northey. 

Et  praedclus  Johannes  di.it  quod  pla-itum  praediclum  ftr 
ipfurn  Johannem  modo  et  forma  praedi&is  fuperius  placitaum 
mater  iaque  in  eodem  eantenta  bona  et  jujficientia  in  lege  exifiunt 
ad  ipfurn  Thomam  ab  aclione  fua  pi  ae  did  a  inde  verfus  prat- 
fatum  'Jobannem  babe  f.  da  praecludendum  quodquidem  plaatum 
materiamque  in  eodem  tonlentam  ipfe  idem  Johannes  paratus 
eft  verificetre  et prokare  preut  curia ,  Erfr.  tt  quia  pratdiclus 
Thomas  ad  placitum  Hud  non  refpondet  nee  iilud  hucufque  all- 
qualiter  dedicit  ije  idem  Johannes  ut  prius  petit  judicium  fi 
ipje  de  debUo  praediclo  virtute  fenpti  praedifti  oner  a* i  debeat% 
t&c.  Sad  (jkia  curia  ditli  domini  regis  nunc  hie  de  judicit 
fuo  de  et  fuper  praemiffu  reddendo  nandum  advifatur  diet 
deinde  datus  eft  partibus  praadtilis  coram  domino  rege  apud 
Wefimonafiortum  ufque  diun  prcxime  poft 

de  judicio  fuo  de  et  fuper  praemtfjis  illis  audi  ends  eo 
quod  curia  dicli  domini  regis  nunc  hie  inde  noudum^  Uc. 

Tbe  qucftion  in  law  intended  by  this  plea  was,  if  a  (heriff 
arreft  a  man  by  virtue  of  zsapias,  Ac.  to  bim  dire&ed,  and 
afterwards  detain  him  in  his  cuftody  until  the  return  of  the 
writ  be  expired,  and  then  take  bond  of  him,  with  condition 
that  he  (hall  appear  in  B.  R.  &c.  at  the  day  of  the  return 
of  the  writ  which  is  there  paffed,  whether  this  bond  is  made 
void  by  the  ftatute  of  23  Hen.  6.  cap.  xo?  The  words  of 
which  ftatute  as  to  this  purpofe  are;  "  And  if  any  of  tbe 
"  faid  fheriffs,  or  other  officers  or  minifters  aforefaid,  take  any 
"  obligation,"  (which  is  to  be  underftood  of  obligations  taken 
of  thole  who  are  in  ward  of  the  fherifF,  though  tbe  words  are 
general,  10  Co.  100.  a.  Beano/age's  c*k9  •' in  other  form  (which 
wotda  relate  to  the  form  prefcribed  by  the  former  claufc)  "by 
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"  ther  offices,  that  Ft  (hall  be  void."    And  it  items  that .  fuch      Pdllwh 
bond  taken  as  ,\forefaid  is   void  by  the  (bitute.     For  i.  The  •• 

<p!igor  was  in  ward  cf  the  fheriff.     And  though  it  may   be         *N8°K' 
obje&ed,  that  he  ought  to  be  in  lawful  ward,  and  this  ward 
being  after  the  return  of  the  writ  was  falfe   imprifonment, 
ind  therefore  fuch  bond  might  be  avoided  by  diuefs  of  im- 
prifonment ;  yet   it  may  be  anfwercd,    that    for  any    thing  ' 
that  appears  to  the  contrary,  this  was  a  lawful  ward.      For  jf  a  man  w},0  jg 
fuppofc  the  fheriff  arrefts  a  man  upon  a  latitat  or  rapias%  and  arrefted  cannot 
the  prifoner  does  not  fold  fuffieient  furety,  the  (lie riff  is  not  &»<*  bail  ^J" 
bound  to  let  him  go  at  large;    then  at  the  return  of  the ^^J^"^,^ ' 
writ  the  fheriff  returns  reps  tortus^    and  at  the  return  has  muft  detain  him 
not  the  body  in  court,  the  fhcriff  is  amerceable,  but  yet  he  in cuftody  after- 
ought  to  continue  the  prifoner  in  his  cuftody  ;  for  if  he  fuf-  ward* 
fer  hi:n  to  go  at  large,  it  would  be   an  efcape ;    fo  that  the 
theritF  may  be  faid  to  have  a  mart  lawfully  in  bis  ward  after 
the  return  of  the  writ.  2.  In  2  Leon.  107.  pi.  1 36.  by  Fewer  A  bail  bond  i« 
and  GawJy  juflices   it   is  held,  that  it  is  not  abfolutely  ne-  within  the  23 
cdEiry  that  the  obligor  be  in  actual  ward  at  the  time  of  the  ^6c^°nufh 
bond  made,  to  bring  it  within  the  compafs  of  the    23   H.  6.  wh^  appear- 
i.  10.  for  by  them,    if  a   man  be  in  prifon  in  execution,  ance  it  was  gi- 
and  makes  a  promifc  to  make  a  bond  to  the   fheriff,  in  con-  Vfn  wai  not  '** 
Alteration  cf  which  he  is  enlarged,  and  within  an  hour  after  '^**  "iftodj 
he  mikes  the  bond,  this  bond   is  within  the   23    H  6.  c.  given, 
to.    3.  He  was  once  in  this  cafe   lawfully  in  his    cuftody; 
but  in  the  cafe  in  T.  Jones  76,  lord  Suffolk  againft  Burkctt, 
ir  appeared,  that  the  defendant  was  never  in  cuftody  of  the 
fheriff  lawfully.  4.  In  2  Si  d.  129,  Jenkins' v.    Haiton>   the  \{  a  mfln  j8  ar_ 
fhcriff  arrefted  a  man  by  virtue  of  a  writ  returnable  in  the  rafted  on  a  writ 
vacation,  and  took  a  bond  conditioned  for  his  appearance  at  reruns!. k  in 
the  return  of  the  writ;  and  in  debt  brought  upon  this   bond  £*?£ion!  *"?. 
it  was  adjudged,  that  the  bond  was  void  by  the  ftatute, ,  bur^jL  bTgiven 
that  the  flier  iff  mould  not  be   amerced   for  the   non-appear- ior  hisappoai- 
ance  of  the  defendant,    nor  .liable   to  falfe  imprifonment,  ancc  «  void- ' 
[But  note,  there  was  no  default   in    the  fheriff.]      2.    This  B^the^r^ff  " 
homi  is  taken  in  another  form   than  the  ftatute    prefcribes;  cannot beamed 
for  the  ftatute  prefcribes   a  bond  with  condition,  feV.  but  ced  for  fcis  mm*', 
twis  bond  is  fingle,  for  a  bond  made  with  a  condition  thai  appearance.  * 
isimpuffible  to  be  performed  'at  the  time  of  the  making  of*™*^*^ 
the  bond  is  fingle,  and  a  fingle  bond  is  void  by  the   ftatute.  falfc'imprifon- 
10  Co.  100.    3.  This  bond   was  taken  by  the*  fheriff  colore  n.c&r.  bemb. 
ejieii,  for  it  was  made   to  him  quatenus  {heriff,   to  let  the  a  T#  B1,  847# 
obligor  go  at  large.  4.  In  1  ft *.  -1 08,  1 09,  1 22.      Ji  Sid.  300.  t^cT'^  * 
Coartney  v.  PMps  ,*hch  a  bond  is  admitted  by  the  Court  to  initio  impoffible 
be  within  the   ftatute.      But  quaere  of  that;   for  though  I  is  a  fagle  bond, 
waa  prepared  to  hare  offered  this  matf  er  abovefaid  in   behalf  D#  acc»  Co-  Lit' 
of  the  defendant  in  this  cafe,  yet  exceptions  were   taken  to  110.  *i ^BrownL 
the  form  of  the  plea,  fo  that  the  matter  of  law  did  not  come  aoj.  Vide  1 
inqucftion.  And  Mr.  NortBey  told  me,  he  was   of  opinion,  Bac-  4",  41* 
that  fuch- a  bond  was   not    within  the  ftatute  23    //.  6.  r, 
Jo-    And  note,  that  the  obj*£lion,  that  the  obligor  was  not 
Vol.  I.  A  a  ju 
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Poiian*      iii  lawful  ward  of  the  fheriff  at  thetime  of  the  bond  made, 
^  •'  is  very  material ;  for  doubtlefs  the  detaining  after  the  return 

of  the  writ  waJf  falfe  imprifonment  in  the  flieriff.  And 
though  perhaps  the  fheriff  in  fome  particular  cafe  may  juftify 
a  detainer  in  cuftddy  after  the  return  of  the  writ,  as  in  the 
cafe  put  before,  yet  no  fuch  thing  appearing  in  the  plea,  it 
muA  be  taken  mod  ftrongly  againft  the  pleader. 

The  cms  wiM  a.  It  feems  the  court  would  have  taken  notice,  that  this 
^ttjjrtte e*  bond  vvas  made  after  the  return  of  (he  writ 5  for  it  was 
tn& cttdof  the  "^^  tnc  thirtieth  of  November,  and  the  writ  was  return- 
fifttdttrnu.  ftbtc  die  I  urine  proxinue  poft  quindenatn  fdtiBt  Martini  itt 
Vide  ante  154-  Michaelmas  term  ;  and  the  court  will  take  notice,  that  the 
34J.  poft.  79«-  thirtieth  of  November  is  always  after  the  end  of  Michaelmas 

SSioliiia.  term»  ^or  X^*J  w'^  ta^c  not*ce  °f  tnc  beginning  and  end 
137.9.  Str.  469.  of  the  fixed  terms,  if  thfcy  will  not  of  the  moveable  terms* 
Burr.  $U.  See  for  this,  T  Sid.  308.  1  Ventt.  264.  3  Keb.  385.  Cro* 
*Vm.  4S6.  Qarm  3$.  Latch*  11.  118.  1  Roll.  Abr.  525.  6  Tin.  493. 
**h  pi.  it.  14.  i  Sid.  300.  2  foh  tot,  109.  12a.  **/*  4.    But 

this  matter  was  not  drawn  in  queftion,  no  more  than  the 

former. 

But  Mr.  Northey  for  the  plaintiff  took  exceptions  to  die 
plea.  1.  That  the  plaintiff  has  declared  upon  a  bond  bear* 
ing  date  the  twentieth  of  November,  which  fhaH  be  intended 
to  be  delivered  at  the  fame  time,  and  to  be  then  a  perfect 
and  complete  deed.  Then  when  the  defendant  comes  and 
fays,  that  the  bond  was  primo  deliberat.  the  thirtieth,  he 
ought  to  have  traverfed,  that  it  was  delivered  the  twentieth, 
or  at  any  time  before  the  thirtieth  of  November.  And  for 
want  of  fucVtraverfe  the  plea  is  ill,  for  no  anfwer  is  given 
to  the  deed  upon  which  the  plaintiff  declares.  And  for  at£- 
thority  in  point  he  cited  Telv.  138.  x  BronunL  104.Cn?.  Jac 
263. 

A  nun  ctMMt  Againft  which  it  was  argued  by  myfelf,  that  the  defend- 
^dandtn*.  ant  ^  no n€e*  to  travcfk  tnc  delivery  fuppofed  by  the 
verfr.*A.««  plaintiff  in  his  declaration,  1.  Becaufe  it  is  a  rule,  that 
+*t+tf.  «*/  when  the  defendant  confeffes  and  avoids  the  matter  charged 
fieth€€*fetth*rt  by  the  plaintiff  in  his-  declaration,   he  has  no  need  to  tra- 

f *\£drt  ***  verfe  it#  And  flrther> if  in  fuch  cak  hc  takcs  a  »**«&.  it 
will  vitiate  his  plea.  Then  to  prove,  when  the  defendant 
pleads  pri mo  deliberat.  hfc.  of  a  deed  at  another  day  than  is 
fuppofed  by  the  plaintiff  in  his  declaration^  that  this  prima 
deliberat.  has  confeffed  the  very  deed  upon  which  the  plain* 
tiff  declares,  I  cited  IV.  Jones  66.  Latch.  59.  the  bifliop 
of  Norwich  againft  Carnivallir,  where  debt  was  brought  up- 
on a  bond  dated  the  thirtieth  of  November,  conditioned  to 
'  perform  an  award  to  be  made  before  the  firft  of  June  neat 
following,  the  defendant  pleads,  that,  he  caufed  this  bond 
to  be  written  thethirtieth  of  November^  but  that  he  after- 
wards 
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vatds  delivered  it  as  his  deed  the  twenty-eighth  of  Apnh     ^H*?** 
and  that  no  award  was  made  between  the  twenty-eighth  of     juSf* 
April  and  the  6rft  of  Junt%  abfque  hoc  quod  UU  per  praediflvm      w??'f^1 
faiptum  obligatorium  cognovit  fe  teneri  to  the  plaintiff,  as  he 
has  declared \   and  upon  fpecial  demurrer  adjudged  for  the 
plaintiff.    And  in  a  Keb.  log.  the  judges  gave  the  reafim 
of  the  (aid  judgment,  viz.  becaufe  the    traverfe  was  repugn 
naut*  for  he  had  confefted  the  bond,  upon  which  the  plain- 
tiff had  declared,  by  his  plea  of  primo  deliberate  for  if  he  had 
not  confeiTed  it,  the  traverfe  had  not  been  repugnant.  Then 
if  the  prim*  deliberate  confefies  the  fame  bond,  it  fufficientlf 
avoids  it;  and  therefore  there  is  no  need  of  a  traverfe. 

a.  It  is  a  rule,  that  a  man  fliall  never  traverfe  the  bare  The  bar*  (pp- 
fuppofal  of  a  writ  or  declaration,     1  Ediu.  4.  p.  «.  5  H.  i^^t?**1 
7.  13.  6  H.   7.  6.  *    Leon.  79.      Now   here  it   is  onlj^^^ 
fnppofed,  that  the  bond  was  delivered  the  twentieth.     But  ve?fed.  Jflk 
if  k  had  been  exprefsly  averred,  that  the  deed  was  delivered  Com.  Pieaikr. 
the  twentieth,  the  defendant,  if  he  had  pleaded  as  here, <M3- ***-£** 
ought  to  have  traverfcd.      i«  J/.iS.  &  fitab.  bar.  i|l.¥<>L  *'+  M;# 
8  H.  tf.  6.  b.      Therefore   in    this  cafe  I  cited  5  H.  7. 
36.  as  an  authority  in  point  per    Brian    and    Ttwn/benJ, 
who  were  the  judges  there  $  where  the  cafe  was  thus :  A* 
brings  quare  impedit  againft  B.  and  decfares  that  C.  was 
feifedof  the  advowfon  in  fee,  and  prefepted  J.  S.  hisderk, 
life,  and  afterwards  by  his  deed    hearing  date  the  firft  of 
May%   &c*   granted  the   next  avoidance  to  A.  *f.  S.  died, 
and  B.  hinders  A.  from  pr^feitfing  5   B.  fays,  that  well  and 
true  it  is,  that  C.  granted  to  A.  the  next  avoidance  by  his 
deed  bearing  date  the  firft  of  May,  &c.  but  that  it  was  de- 
livered  to  him  the  fourth  day,  and  hefbre  the  fourth  day  C. 
granted  to  B.  by  his  deed  which  here  is,  &V.  and  adjudged 
that  the  flea  was  good  without  taking  a  traverfe.    And  there 
the  diftin&ion  is  taken,  where  the  delivery  is  exprefsly  al- 
ledged  in  the  declaration,  and  where  it  is  only  fuppofcd  or 
intended.     See  alfo  2  JW.  108,  Courtney  w.  Phelps,  by. the 
opinion  of  the  judges  there  is  no  need  of  a  traverfe.     Butt 
note,  Siderfin  301,  who  reports  the  fame  cafe,  is  contra.  Sec 
Noy  43.  And  afterwards  Wright  king's  ferjeftnt  at  another 
day  argued  to  the  fame  purpofe  •,   and  alfo,  tnat  if  a  man 
traverfes  matter  not  alleged,-  it  will  vitiate  the  plea.      And 
be  infifted    upon  the  difference  between  matter  taken  by 
fuppofal,   and  matter  exprefsly  alleged.     And  he  argued, 
that  where  a  deed  is  produced,  the   law  intends  and  fun- 
poles  that  the  grantor   was  of  capacity;   yet  if  debt  he  Upon  spies  ef 
brought  upon  a  bond*  and  thfrdefendant  pleads  infancy,  he  in"ncy  •' c?" 
(hall  never  traverfe  that  be  was  of  full  age.    The  feme  Uw  2SS  fhldl 
of  coverture.    Yet  in  both  the  cafes  the  law  intends  prima  tajce  *o  tr*» 
facie  that  the  grantor  was  of  capacity  to  grant  or  bind  him-  rcrfc. 
felf.    And  he  relied  ftrongly  upon  5  H.  7.  26.  which  cafe 
be  feid  was  no:  diftinguifhable  from  the  cafe  in  queftion. 

A  a  2  Sid 
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v. 
Ben»on. 


A  ftranger  to  a 
deed  may  plead 
udn  conceflk, 
or  that  it  'was  - 
delivered  before 
the  day  on 
which  it  bears 
.date. 

A  party  cannot. 
Ante  336. 
Matter  alleged 
out  of  time  can- 
not be  traverfed. 
13.  ace.  Bro. 
Traverfe.  pi. 
III.  Bl.  1090. 


Sed  non  allocatur.  For  per  Holt  chief  juftice  there  is  here 
an  averment  by  implication  at  lead,  that  this  bond  was  de- 
livered the  twentieth  of  November  \  for  the  date  of  a  bond  is 
the  delivery  of  the  bond,  and  (hall  be  always  taken  fo,  if 
the  plaintiff  does  not  (hew  the  contrary  in  his  declaration. 
And  then  if  the  defendant  varies  from  it  in  his  plea,  he  ought 
to  tak£  a  traverfe,  if  the  time  of  the  delivery  be  material. 
Telv.  138.  Green  v.  Eden  is  a  cafe  in  point.  But  the  cafe  of 
5  H.  7.  26.  is  good  law,  but  diftingutfha^le  from  this 
cafe ;  for  there  the  defendant  who  pleads,  is  a  ftranger  to 
the  deed  fliewn  by  the  plaintiff,  and  therefore  he  is  not 
bound  to  anfwer  to  the  circumftanccs  of  the  deed,  but  only 
the  priority  of  the  grant.  A  ftranger  to  the  deed  may  plead 
non  concefflt,  and  not  non  eji  j "actum.  Contra  of  him  who  is 
party  to  the  deed.  A  ftranger  to  a  deed  may  aver  delivery 
of  tne  deed  before  the  date  ;  but  a  party  cannot.  But  in 
this  cafe  the  defendant  is  party  to  the  deed.  And  as  to  the 
objection,  that  if  a  man  pleads  infancy  in  debt  upon  bond, 
he  (hall  never  traverfe  that  he  was  of  full  age,  he  anfwered, 
that  though  the  plaintiff  has  exprefsly  averred  "that  the  de- 
fendant was  of  full  age  when  he  delivered  the  bond,  yet  the 
defendant  may  plead  infancy,  and  (hall  not  traverfe  that  he 
was  of  full  age ;  becaufe  it  was  alleged  out  of  time,  and  a 
map  (hall  never  traverfe  matter  alleged  out  of  time.  2.  It 
(eemedto  the  court,  that  there  Was  here  an  exprefs  aver- 
ment* that  the  bond  was  delivered  the  twentieth  of  Novem- 
ber ;  for  the  words  of  the  declaration  are,  that  the  defend- 
ant vicejimo  Novembris,  &c.  per  quod  dam  fcriptum  Juum  obli* 
gatof'wm  Jigillo  of  the  defendant  ftgillatum  cujus  datus  e  1 
ei/dem  die  et  anno  cognovit  fe  teneri  et  obligarilo  the  plaintiff, 
&c.  fo  it  is  averred,  that  the  defendant  acknowledged  himfelf 
to  be  bound  to  the  plaintiff  the  twentieth  of  N^vember^ 
which  could  not  be  if  the  deed  was  not  then  delivered. 


But  then  it  was  argued  by  the  defendant's  counfel,  that 
,  there  was  a  traverfe  ;  for  (by  them)  the  effential  part  of  a 
traverfe  13  but  the  denial  of  a  material  matter  alleged  by  the 
plaintiff  or  defendant  refpe&ively,  the  formal  part  is  al>fqne 
hoc  \  but  that  a  traverfe  is  good  without  the  words  abfque,  » 
exprefsly  refolved  1  Saunck  22.  Bennet  v.  Filkins.  Then  here 
is  an  averment,  that  the  bond  was  delivered  the  thirtieth  of 
November  and  not  before ;  which  is  as  exprefs  a  denial,  as  if 
the  defendant  had  faid,  that  the  bond  was  firft  delivered  the 
thirtieth  of  November,  abfqtte  hoc  that  it  was  delivered  the 
twentieth  of  November,  or  at  any  other  time  before  the  thir- 
tieth.    But  as  to  this  the  chief  jufticc  faid,    that  non  antca 

•*  Mr.  Jacob      -would  be  a  traverfe  in  fume  cafes  #,  but  not  here*    2.  There 

fVd,  that  the 

rtafon  he  gave  wai,  that  in  this  cafe  one  cannot  conclude  to  the  count-y,  hecauf-  th-re 

o  lrht  to  be  other  m.itter  alleged  to  make  the  due  material ;    uthcrvviJc   where  that  u  the 

ii».glc  matter  of  the  p'ea. 
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rs  here  a  fpecial  demurrer,'  and  (a)  caret  form  a  (hewn  for     Pullein 
raufe.    And  Rokeby  juftice  faid,  that  if  a    man   fhews   any  »• 

thing  forcaufeof  demurrer  upon*  record,  hi*  (b)  may  aver  ,  ^^a°p'a 
ofher  matters  ore  tenus.  g0^ 

Another  exception  to  the  plea  was,  that  the  defendant  has  1&J  v'^c  * 
not  fhewn  the  writ,  by  which  the  flier  iff  arretted  William***9*'1*9*'1* 
Benfon%  at  large.  But  to  that  it  was  anfwered,  that  the  de- 
fendant is  a  ft  ranger  to  the  arreft,  and  therefore  cannot 
know  at  whofe  fuit  the  writ  iffued,  but  the  plaintiff  himfelf 
has  it  in  his  cuftody,  and  therefore  it  is  well  enough.  But 
to  this  point  the  court  gave  no  opinion. 

Another  exception  was,  that  the  plea  is  double,  for  thc 
defendant  pleads  the  ft .•  ute,  and  alfo  haa  pleaded  matter  to 
avoid  it  at  common  law  ;  for  be  fays,  that  the  fheriff  took 
the  bond  of  Wil.iam  Betifon  adtunc  et  ibidem  capto  it  arrcfiato% 
which  appears  to  be  after  the  return  of  the  writ,  and  there- 
fore falfe  imprifonment,  and  fo  avoidable  by  durefs.  But. 
to  this  it  was  anfwered,  that  it  is  one  intire  .plea,  and  in- 
tirely  upon  the  ftatute ;  for  a  man  cannot  avoid  a  bond 
by  durefs  of  imprifonment  of  a  ftrangcr,  and  he  is  a  (Iran-  A  dc-1*  cannot 
ecrwho  was  imprifoned.     But  to  this  point  the  court  eavc^e  *J°"5edfor 

.   .  rr\  t^i  fc*  -.        l       ■      i         •         durefs  of  im- 

no  opinion.     Then    I  took    exception    to  the  declaration,  prifonmentona 
that  it  is  faid,    that  the  defendant    bound  himfelf  to  the  ftrangcr. 
plaintifFpf r  nomen  (c)  Tbotnae   Pullein  viceccmitis  comitates  fc)  vidc  Pahn. 
praedifti,  and  it  does  not  fay  of  what  county  he  was  fheriff;  %£'  a  *oU- 
and  the  per  nomen  is  to  be  taken  to  be  the  lpecifick  words  of    ep*  3  **  > 
the  bond ;    and   fo  it  is  not  taken  by  the  name  of  office,  as  *' 
the  ftatute  requires.     But  the  court  did   not  regard  this  ob- 
jection, becaufe  it  appears  upon  the  whole  declaration,  that 
be  was  (heriffof  Torkjhire  ;  and  if  there  was  fuch  omiffion  fti 
the  bond"  upon  the  oyer  the  bond  ought  to  have  been  en- 
tered at  large,  and  then  advantage  might  have  been  taken 
ef  it,  but  not  now.  Judgment  for  the  plaintiff  by  the  whole 
court  for  v/ant  of  the  trav^rfe. 

Waters  verf.  Ghffop. 

TH  E  plaintiff  declares,  that  the  defendant's  fon  was  in-  FoAearance  t« 
debted  to  him  in ,  and  that  he  had  a  defign  to  arrdl  *  6e[  tor 

arreft  him  for  it ;  that  the  defendanr,    in  '  consideration  that  ""^br  dav 
the  plaintiff  at  the    fpecial  inftance   and  requcft  of  the  de-  T*Tg<mUonL 
tendant  would  forbear  to  arreffc  the    defendant's    fon  until  <leruti%n  fW  a 
after  the  twenty-third  of  Oclober,  the  defendant    affumed    ttf  Vrcmlk  bY  * 
pay  to  the  plaintiff  on  or  before  the  twenty-third   of  October  ^f^d^'oV 
fo  much  as  the  defendant's   fon   (hould  be   indebted  to  the  Jr  b?*oicthe°  ". 
plaintiff  upon   the  balance  of  the  accour.t  to  be   ftated  be-  d*y-  vidcComJ 
tween  the  defendant's  fon  and  the  plaintiff,    and   the  plain-  Aa}Q*  ol* l'1* 

*  *  Cdc  upon  Af- 

ti  Ed.  vol.  I.  p.  138.  T.  8.  ad.  £  I- vol.  1.  p.  149.  In  an  aflion  \i\  on*  a  protr.ifc  -\  p'ty  what 
a  debtor  of  the  pUiutiii"  fliouU  owe  him  upon  .the  bounce  of  an  account  to  ♦  e  ft  itc  <*.etv\c<  a 
tbem,  an  avcrinfat  thai  an  account  was  ftated  of  all  debt*  owing  by  the  d<  btor  to  z'vz  plakL 
tiff  ini  ±sz  :hr  debtor  ?/:•  thireufon  found  to  owe  10I,  is  unexceptionable  after  verdict    "    1 

'  ti.f 
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tiff  arerred,  that  an  account  was  fined  of  all  debts  owing 
by  the  defendant's  fon  to  the  plaintiff,  irtd  tipon  that  ac- 
count the  defendant's  fon  was  found  indebted  to  the  plain- 
tiff  in  20/.  and  avers,  that  he  forebore  to  arreft  the  de- 
fendant's foft  from  the  time  of  the  promifc  bucufaue  ;  and 
that  the  defendant  did  not  pay  the  20/.  &?r.  Upon  non 
affumpfit  pleaded,  verdict  for  the  plaintiff.  And  WardrrwtA 
ia  arreft  of  judgment,  that  the  confideration  was  not  good  ; 
becaufc  fince  the  plaintiff  was  to  forbear  until  after  the 
twenty-third  of  08aber%  and  the  defendant  to  pay  the  money 
on  or  before,  it  might  be,  that  after  the  defendant  had  paid 
die  money  the  plaintiff  would  not  perform  his  part,  but 
arreft  the  defendant's  fon,  before  the  time  agreed  by  the 
.  promife.  Sed  non  allocatur.  For  per  curUm  the  cbtifidera- 
tion  is  well  enough,  for  the  defendant  has  to  the  laft  in- 
ftant  of  the  twenty-third  of  0&obt**to  pay  the  hioney,  and 
the  next  inftantfbr  forbearance  the  plaintiff  has  performed 
his  part,  for  he  is  not  bound  to  forbear  but  only  one  Infant 
*fter  the  twenty»third  of  Otlober%  and  therefore  it  is  well 
•  enough.  A  fecond  exception  was,  that  the  defendant  aT- 
fumed  to  pay  atl  that  (hould  appear  to  be  dufc  by  the  do 
fendam's  fon  to  the  plaintiff  upon  the  balance  of  the  ac- 
count to  be  ftated  between  them,  which  is  to  be;  intended 
of  all  debts  due  as  well  of  the  one  fide  as  of  the  bther,  attd 
there  is  here  an  averment  only,  that  ao  account  was  ttiade 
of  all  debts  due  by  the  defendant's  fon  to  the  plaintiff,  but 
perhaps  if  an  account  had  been  fttttd  of  ail  debt*  due  on 
both  fides,  the  plaintiff  might  have  been  foiind  debtor  to  the 
defendant's  fon,  and  not  vice  v*rfa  \  arid  therefore  the  de- 
fendant affumed  to  pay  only  what  (hould  be"  due  upon  fuch 
accounts  and  therefore  for  warjt  of  (hewing,  that  fuch  aft 
account  was  ftated,  the  plaintiff  has  not  intituled  hitofclf 
to  his  aftion  agajnft  the  defendant,  ted  non  allocatur,  for 
per  curiam,  they  will  not  intend  after  a  verdid,  that  any 
'thing  was  due  from  the  plaintiff  to  the  defendant's  (bin  Afci 
judgment  for  the  plaintiff. 

Hilt  verf.  Vaux. 

S,  C.  Carth.  461. 

Aaiftomthat  Ty /TOiTION  was  made,  that  the  king's  bench  would 
?*I£?l*  ^tW  IVJL  g™rt  a  prohibition  to  the  fpiritual  court,  where  the 
ShST^"^  Vnu*  libc11cd  V"*  ">c  plaintiff  for  tithes  of 
S.C.  11  Mod,  milk.  And  it  was  grounded  upon  a  fuggcflion  or  a  cuftofn, 
*o6.  Holt,  6>*  that  every  iuhabitant  in  the  parifh,  who  kept  cows  there\ 

^tiTttS9'  had  ufed  timc  wbc5€of»  &'•  to  fct  out  the  whole  meal  of 
Sere  cited.  milk  upon  the  ninth  day  of  May  at  night,  and  upon  the 
A  modnt  to  pay  part  of  the  thing  fehich  ia  tithe  is  not  good  unlefi  it  it  to  be  paid  in  a  more 
beneficial  maimer  than  that  which  the  law  preferibes.  S.  C  Salk.  656.  11  Mod.  206.  Hoik, 
67*.  R.M&  Cro,  Tac.  47.  pi.  17.  Oro.  £liz.  609.  pi.  15*  x  Mod.  alp.  Poft.  504.  677.  Boob. 
£07,  D.  ace.  t  Anderf.  199.  pi*  *54-  A  modtu  in  lieu  of  tithe  of  milk  to  pay  the  whole  Htt- 
jag's  meal  on  )th  of  May,  and  the  whole  morning's  oft  the  xoth,  and  fo  oft  e**ry  ninth  evening 
lariiiprmnganiUalainb  yeajetdia)  the  enftung  yev  ihotiUI  be  heard  to  Meat  there*  it  on* 
tea£an%hle» 
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tenth  day  of  May  in  the  morning,  et  Jicfuper  quemltbet  nth        Hiit 

num  diem  tunc  proxime  fequentem>  until  one  lamb  yeaned  in  the  •" 

next  year  following  (hould  be  heard  to  bleat  there  ;  and  the 

milk  fet  oat  in  fuch  manner  the  vicar  for  the  time  being  had 

ufed  to  fend  a  fervant  to  bring  to  him ;  and  that  was  in  fa- 

tisfaQion  of  all  fkhes  of  milk.     And  a  rule  was  made,  that 

a  prohibition  Ihould  be  granted,  njfi  caufa*  &rY.  Upon  which 

Wright  king's  ferjeant  at  the  day  appointed  argued,  that  the 

.rule  ought  to  be  difcharged  \  becaufe  unreasonable  cuftom* 

are  void.     Hob.  175,  Top/nil  nu   Ferrers y  ,329.     Barker  v.* 

Cocker.    Then  this,  cuftom  is  unreafonabie,  becaufe  it  forces 

the  parfon  to  fend  for  the  milk  where  it  is  milked  ;  and  then 

if  it  be  a  great  parifh,  he  muft  keep  more  fervants  than  his 

vicarage  will  fuftain.     And  in  Raym.  277,  Dedd  v.  IrrgU- 

ton  it  is  held,  that  tithe  milk  ought  to  be  brought  to  the 

Sirfon's  houfe.  And  of  this  opinion  was  Rokeby  juftice. 
at  Holt  chief  juftice  contra.  For  (by  him)  if  a  parifhioner 
fets  forth  a  cuftom,  to  .pay  the  tithes  to  the  parfon  at  his 
houfe,  though  he  prescribes  to  pay  them  in  kind  ;  this  will 
be  a  good  cuftom.  And  for  that  he  cited  the  opinion  of 
Popbam  chkf  juftice,  Cro.  JSliz.  609.  Auftin  v.  Lucas, 
where  he  fays  that  a  prefcription,  to  pay  to  the  parfon  the 
tenth  quart  of  milk  at  the  parfotfs  houfe,  would  be  a  good 
modus.  And  per  Holt,  the  refblution  in  Raym.  277,  is  an 
equitable  refolution,  founded  upori  the  ufage  of  the  neigh* 
bouring  pariQies.  See  Palm.  341,  381,  Wifeman  v.  Denham. 
2.  Wright  king's  ferjeant  argued,  that  this  cuftom  is  a 
plain  prefctiption  in  non  dtcimanao  for  a  great  part  of  the 
year.  For  the  prefcription  is  in  truth  to  pay  lefs  in  the 
compafs  of  the  whole  year  than  a  tenth  part.  And  then  no 
cuftom  is  good  to  pay  tne  fame  thing  in  kind,  unlefs  it  be  to 
be  paid  in  a  more  beneficial  manner,  than  that  which  the 
hwprefcribes.  But  where  there  is  forne  alteration  in  the 
payment  of  that  which  the  law  appoints  for  the  advantage 
of  the  parfon,  though  the  advantage  be  fmall,  yet  the  cuf- 
tom (hall  be  good.     Hob.  250.     HetL  133. 

But  againft  this  Corners  king's  counfel  argued,  that  the  \ 

cuftom  was  good.  For  (by  him)  the  ufual  time  for  ceafing 
from  this  payment  in  this  parifh  is  the  middle  of  March  \ 
for  being  in  Linco/nJhiref  there  are  no  lambs  yeaned  before 
that  time.  Then  for  the  days  in  which  the  parfon  is  de- 
prived of  the  tithe  which  the  law  gives  him,  he  receives  very 
great  recompence,  in  receiving  ttie  whole  meal  of  milk 
every  ninth  day,  when  the  cows  give  more  milk  than/ they 
do  in  March\n&  April.  And  he  cited  the  cafe  of  Lee  v, 
Collins,  1  Roll.  Abr.  648.  9  Vin.  8.  pi.  3.  where  it  is  faid, 
that  it  is  a  good  modus  for  tithes  of  eggs,  to  pay  in  Lent 
thirty  eggs  for  all  tithes  of  egg?.  Sea  non  allocatur.  For 
(per  totam  curiam)  ihc  Cuftom  is  HI,  and  it  is  a  plain  non 
iechnanio.    For  fuppofe  a  lamb  bleats  there  at  the  end  of 
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Hill        December ,  or  att  the  beginning' of  January ,  the  parfonfhal! 
'    v'  lofe  tithes  for  four  months  and  more.     Then  a  man  cannot 

!>refcribe  to  pay  lefs  of  the  fame  thing ;  but  ought  to  pre- 
cribe,  to  pay  fome  other  thing  in  lieu  of  it,  or  to  pay  it  in 
of  tithe  of  eggs  tome  other  maqner  than  the  law  prefcnbeS.  Ana  per  Holt 
to  pay  thirty^  chief  iuft ice,  this  does  not  refemble  the  cafe  of  the  thirty 
neraiiy  in  Lent,  CggS  In  Lenty  for  there  the  cuftom  binds  the  parilhioner  to 
ll*0Him  ^    -  the  payment  of  fo  many  at  that   time;  and  whether  he  tas 

A  modus  to  pay  r  J  .  /  .  >  ,   -       «,.      . 

thirty  eggs  0/  hens  or  not,  he  is  obliged  to  it ;  fo  that  he  may  be  oaiged 
bu  n»H  hem,  to  buy  eggs  to  pay  the  parfon  ;  and  that  makes  it  a  ^ood 
not#  cuftom.     But  if  the  cuftom   was  that  he  mould  pay  thirty 

eggs  of  his  own  hens,  the  cuftom  would   be  ill.    The  rule 

for  tbe  prohibition  was  difcharged. 

Hawkins  yerf.  Cardy. 

S.  C.  Carth.  466. 
A  f  .  HT^  H  E  plaintiff  brought  an  action  upon  the  cafe  upon 
tra^cannot  be*  JL  a  bill  of  exchange  againft  the  defendant,  and  declared 
apportioned,  upon  the  cuftom  of  merchants,  which  he  (hewed  to  be  thus; 
6.  C.Salk.  65.  that  if  any  merchant  fubferibes  a  bill,  by  which  he  pro- 
vide 3  Bulftr.  mjfcs  t0  pay  a  fum  cf  moncy  to  another  man  or  his  order, 
Therefore  a  bill am*  afterwards-  the  perfon  to  whom  the  bill  was  made  p*y- 
of  exchange  able  indorfes  the  faid  bill,  for  the  payment  of  the  whole 
cannot  be  in-    fum  therein'contained,  or  any  part  thereof,  to  another  man, 

a^oXtf  the  firfl  drawer  h  °.bll?ecl  to  Pa?  lhc  fum .fo.indorfed  to  the 
the  money  due  perfon  to  whom  it  is  indoried  payable  j  and  then  the  plain- 
thereon.  S.  C.  tiff  (hews,  that  the  defendant  Cardy,  being  a  merchant, 
SAlk  nj\'  fubferibed  a  bill  of   46/.   19..-.  payable  to  Blackman  or  his 

The^awukes   oxdcvi  that  Blackman  indorfed  43/.  4/.  of  it  payable  to  the 
notice  of  the     plaintiff,'  J2V.     The  defendant  pleaded  an  insufficient  p)«, 
caftom  of  mer- The  plaintiff  demurred,  and   the  defendant^  joined  in  de- 
chanu.    Vide   murrer.     And  adjudged  per  tot  am  curiam,  that  the  dcclara- 
And  therefore    *lon  *s  '"'      ^or  a  man  canno*  apportion  fuch  perfonal  con- 
will  not  attend  tra<fl,  for  he  cannot.make  a  man  liable  to  two  actions, where 
toafalfede-      by  the  contract  he  is  liable  but  to  one.     As  if  •/.  grants  a 
fcription  of  it.    r<;nt  cnarge  of  2o/.  per  art  hum  to  B.  B.  grants  10/.'  to  C.  C. 
(a)  Vide 4  Bac.  (a )  cannot   compel  the  terrctenant  to  attorn.     So  if  lands 
Ahr.  368,369.  are   conveyed   with  warranty  to  4*  and  B.  their  heirs  and 
Rkcv.  240.      pflTigns,  if  partition  be  made,  the  warranty  is  extinft.    See 
I'M.  25,  Roll,  and  OJborne\  cafe.     But"  If  in  fehe  principal 
cafe   the   plaintiff  had    acknowledged    the    receipt  of  tk 
3/.   15/.  the  declaration   had  betri  good.     And  though  it 
waS  objected   by    Mr.    Northey   for  the  plaintiff,  (hat  the* 
plaintiff  has  made  payment  of  a" part  to  be  part  of  the  cuf- 
tom,  and    therefore   it*  was  well    enough  by  the  cullcm. 
Holt  chief  juftice  anfwered,  that  this  is  not  a  particular  local 
cuftom,  but  the  common   cuftom  of  merchants,  of  which 
the  law  takes  notice  \  and  therefore .  the  court  cannot  take 
tte  cuftom  to  be  fo.     And  the  whole  court  were  of  opinion 
that  judgment  ought  to  be  entred  for  the  defendant.*  But  up- 
on the  importunity  of  Mr.  Northey  leave  was  given  to  the 
plaintiff,  to  difcontinue  upon  payment  of  ccft$. 

•  "       Be* 
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Rex  verf*  Sir  Richard  Raines. 

3.  C/S Jk.  199.  3Salk  164.  C»rth.  457.  Holt.  %io.  12  Mod.  to*. 


A 


Mandamus  was  dire&ed  to  Sir  Richard  Raines,  to  A,       , 

A  imandamui 


_  J^  command  him   to  grant  probate  of  t^c  will  of  Edtth  ]ie5  ^  rompa 

Pinfb(d-  to  one  Richard  Watts ',  who  wa$  made  executor  of  it.  the  ordinary 

Sir  Richard  Raines  makes  return   to  it,  and  admits,  that  to  grant  the 

Edith  Pinfold  made  her  will,  and  Watts  executor  of  it ;  bat  ^t^t^11 

hyshxxhtr,  quod  lufuhriter  et  judicialitcrf uit  probatum,et  con-  R  acc  x  ycr^ 

^fl/to  him,  that  Watts  is  worth  nothing,  but  abfeonds  for  Str.  857. 

debt;  and  therefore  that  it  is  lawful  to  him  to  defer  the  ritz&- lz/- 

granting  of  the  probate,  untill  Watts  find  fufHcient  fecurity  J^!£^*'6R# 

to  perform  the  intent  of  the  will.     And  it  was  argued  by  2  Kcl.  i<o/ 

Sir  Bartholomew  Shower,  Mr.  Montague,  and  Dr.  Waller,  D.acc.poa.544. 

the  king's  advocate  general,  a  civilian,  that  this  return  was  Gill>-  £fl-  Rcr- 

good,  and  that  a   peremptory  mandamus  ought  not  to  be  ^  n  j- 

»        a      1  T-*       tx»»  i«       /  •  1        1  r   -*    1  i»  *  "c  ordinary 

granted-     And  Dr.   fy  alter  laid,    that  in  fati:  the  cale  was  cannot  refute 
thus;  Edith  Pinfold*  made  her  will,  and  Richard  Watts  her  probate  he- 
nephew  her  executor,  and  devifed  to  him   too/,  for  a  lc-  c*ufc  thc  CTC' 
gacy,  and  fome  cattle-,  (he  devifed  alfo  to  Baines  her  bro-  eS^not 
ther  500/.  and  the  refiduc  of  her  petfonal  cftate  to  the  fon  give  caution/ 
of  Baines  j  the  will  was  brought  by  Baines  to  the  preroga-  S.  C.  ix  Vin. 
tive  court  to  be  proved  ;  and  it  was  oppofed  by  Huntley,  but  W-  P1-  "• 
was  not  promoted  at- all  by  Watts ;  fentence  paffed  in  the  pre-  /Sow^o*. 
rogativc  court  for  Baines  j   upon  which  Huntley  appealed  to  1  Salk.  36. 
the  delegates,  and  the  fentence  there  was  confirmed ;  where-  Comb.  igj. 
upon  thc  will  was  returned  into  the  prerogative~court,  and  S1?"*  2"' 
then  Watts  claimed  probate;  but  upon  examination  it  ap-ii^^n, 
peared  to  the  judge,  that  he  was  an  infolvent  and  neceffitous  Str.  Firzp.  Bar- 
man, and  had  received-his  legacy;  and  therefore  the  judge  nard.  B.  R. 
required  caution ;  upon  which  Watts  obtained  this  ntanda-  ^r"  *"d  KeL 
ww,  and  to  it  the  judge  made  this  return,  which  (by  Dr. u  l  upra# 
Waller)  is  good.      For   1.  if  there  is  any  default  in  the 
judge  in  the  adminiftration  of  his  office,  it  is  a  proper  fub- 
jed  for  an  appeal ;  for  this  will,  being  of  chattels,  is  alto- 
gether of  ecclefiaftical  conufance  ;  and  therefore  as  the  fpi- 
ritual  judge   (hall  judge  of  the  validity  of  the  will,  fo  he 
ought  to  make  a  judgment,  whether  he  ought  to  grant  pro- 
bate of  it  or  adminiftration,  or  if  the  executorihip  be  con- 
ditional, as  it  may  be,  whether  the  condition  be  performed, 
k?<\  in  all  which  cafes  if  he  makes  a  falfe  judgment,  the 
proper  remedy  is  appeal,  and  not  to  eome  in  this  manner 
tor  remedy  to  the  king's  bench. 

2.  He  argued  that  the  judge  has  done  nothing  but  what 
in  fuch  cafes  he  ought  to  do  ?  for  in  fuch  cafes  he  may  pro- 
perly require  caution.  In  the  time  of  the  heathen  emperors 
the  teftaraents  were  renofednn  the  colleges  of  the  pontifices, 
»d  ff©m  the  firft  chriflianity  ot  the  Roman  emperors  the 

bifhops 


362  Mich.  Term  10  Will.  3. 

Xex        bifliops  were  intruded  with  them.    Now  the  civil  law  was, 
*•  that  fecurity  Ihould  not  be  demanded  de  haered*%  which  it 

rAtN*»*     that  time  included  whit  we  now  call  executor,  unlcfs  he 
was  infohrent ;  and  then  it  was  lawful  to  demand  caution 
or  fecurity.     But  after  this  the  camta  law  followed,  ami 
then  they  made  ufe  of  the  word  executor,  which  was  be- 
fore included  in  the  word  hrir ;  and  of  them  there  ire  three 
forts.     I.   Legitimate   viz.  the    ordinary.     2.  Datui,  vh. 
he  whom  the  ordinary  appoints,  and  he  always  gives  fecu- 
rity.    3.     Tcflamc9ttarius%  who  came  inftead  of  the  Heir, 
which  is  he  whom  we  call  executor  ««r  ifa*-     And  tfcen 
as  the  heir  before*  if  he  was  infohrent,  always  gives  cau- 
tion \  fo  for  the  fame  reafon  an  insolvent  executor  always 
gives    caution.      To  fay  the   truth,  there  is  a  difference 
made,  when  the  tcftator  knew  at  the  time  of  the  making 
his  will,  that  the  perfon,  whom  he  conftituted  executor, 
was,  then  infolvent,  and  when  the  executor  is  become  in* 
folvent  by  matter  expoftfa&o  \  but  at  what  time  Watts  be* 
came  infolvent,  does  pot  appear  in  this  cafe ;  and  therefore 
to  juftify  the  ading  of  a  judge,  the  court  will  intend,  if  it 
be  material,  that  he  became;  infolvtm  C nee  the  death  of  the 
teftatrix,  rather  than  at  the  time  of  the  will  inaifc*  Linw. 
proving,  lib.  3.  tit.  13.  c.  3.  tk%  de  ttjtttmtntis ',  it  is  (aid, 
that  too  religious  man  (hall  be  executor,  uftlefs  his  fupcrior 
takes  care  to  give  caution  for  the  due  execution  of  the  will, 
and  for  the  loft  that  may  happen  by  his  admiuiftration  \  and 
Linwood  gives  the  reafon  of  it,  btcaufe  it  appears  that  fuch 
a  perfon  is  infolvent ;  which  proves  that  iiifolvent  perfons 
ought  to  give  caution.    So  Lin**,  lib.  3.  tit.  13.  c.  $.  be- 
/  fore  the  executor  be  admitted  by  the  ordinary  to  execute 
the  will,  he  ought  to  take  an  oath,  &c.  (which  is  the  con- 
ftant  practice,  and  yet  no  mention  is  found  of  fuch  oath, 
before  that  which  tbefe  constitutions  in  Lirtwdod  make  of 
it  ;  and  yet  before  the  new  (latute  if  quakers  refuted  to  take 
fuch  oath,  no  probate  of  any  will  ufed  to  be  granted  to 
them,)  it  fi  dporttmt,  fays  Littuood,  he  fliall  give  fuffiekflt 
caution.     To  the  fame  purpofe  Swinb.  6  part ,  par.  14*/  6. 
F*oo«ttmaybeld£*  3^3-  4^4*     T°  w"ich  Sir  Bartholomew  Shower  added, 
rafafcd  to  an     that  it  an  executor  is  mn  cvmpds,  the  ordinary  is  not  bound 
executor*—      t0  grant  probate  to  him,  becaufe  he  hath  apparent  difabi- 
SSf i&HtiT* ^  t0  cxccutc  t'ic  w'u>  which  ftrongly  referable*  this  pic- 
&S-  xa  Mod!  fen*  &&•     *•  He  faid,  that  if  the  executor  refufes  to  take 
9.  Skins.  399.  the  oath,  this  amounts  to  a  refufal  of  the  office,  and  the  or- 
dinary may  grant  adminiftratioA  turn  teftamento  annex*.  Why 
then  (hall   not   the  refufal  to  give  Security    amount  to  a 
refufal  of  the  office  of  executor;  fince  there  it  no  pofithrfe 
law,  that  in  fuch  cafe  the  ordinary  fhall  adminifler  an  oath, 
more  than  in  this  cafe  that  he  (hall  demand  cauttaA  ?    3. 
He  faid,  that  mandamus* %  are  granted  oftentimes,  to  com- 
pel   the  granting  of  adminiftfatian ;   and  rightly,  becaufe 
they  fecm  to  be  founded  upoa  the  m£k  of  parliament,  which 

appoints 
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appoints  the  granting  of  adminiftrations;  but  one  cannot         R" 
find  any  (a)  precedents  of  mandamus >  to  compel  tht  judgfel      nAIj"M 
of  the  civil  law,  to  execute  their  Jaw,  which  lefcm*  td  be  thft  ^a)  Vide  pok. 
prefent  cafe.  539. 

6ut  againft  this  it  was  argued  by  Mr.  tiorihey  arid  Mf. 
Eyret  that  a  .peremptory  mandamus  ought  to  bt  gtanted. 
For  (by  them}  the  return  is  not  fufficiefit,  became  It  lsf 
quad  anflai%.\ffc.  which  is  ho  pofi'tive  aVermefit.  Ray'm. 
153."  2.  They  argued,  that  the  fJrerogative  court  can- 
not in  fuch  care  require  caiitioh,  for  thfe  fame  Wafotifr  thUt 
the  court  afterwards  gave  for  the  ground  of  thfci*  judgment, 
and  therefore  unneceflary  to  be  related. 

Per  HoH  chief  jiiftice.     Wills  and  teft*M*nte  Vtt  of  <?C- 
defiaRical  conofance,  ftot  by  force  of  the  civil  or  danbn  iawfc 
(for(*)  they  bind  no  farther  here,  ttiafi  a*  thtfy  hive  beert  W  *•■*•»■* 
received  Kere)  but  by  tbe  law  of  the  lartd.    Theft  If  thti  ' 

ecdeiiaftical  courts  proceed   to  enlargfe  th<*  power  of  the 
judge,  contrary  to  thai  which  tbe  comrndn  law  allows,  the 
king's  bench  will  preveilt  all  forts  of  ehcfttachrtitfttfo.     As  if  SpWtwlet** 
an  executor  be  fiied   in  thc^cclefiaftifcal  eoiirta  td  "take^^^*; 
diftributioh,  be  net  being  rdBdiiafry  ltgattt ;    thttttgh  that  make  diftrito* 
were*  allowed  by   the    canon  law,  ydt  thfe  king's    bttichtion.  itarc 
would  grant  a  prohibition  to  ftajr  any  fach  fufr';  lot  ill  flifts**1**  •*■ 
for  dittributiop  were  prohibited  by  the  klng*a  bfcnth,  until 
the  aa  &  23  Car.  i.  e.  16.  made  tb*m  lawtol.    D*.  #fcm* 
has  not  qfaoted  any  canon  law,  tW  th*  orttihaty  itt  firth 
cifc  ought  to  take  caution  ;  and  the  comfhbft  law  will  rttit 
permit  him  to  exia&  fecurity  for  tht  infofofehty  of  iht  cit- 
cutor.    For  fuppofe  in  this  cafe  (as  the  fatt  is)  the  execute* 
will   not   give    fecurity,   and  yet  will  not  renouhtfc  the 
cxecutorlhip ;     the  ordinary  cannot  compel  him  td  gtvfc 
fecurity.    What  molt  be  done  ?    Though  the  refufal  of  the  ^dM  hf  •* 
oath  amounts  to  a  refufal  of  the  office  of  executor  (becaufe  executor  to  taks 
the  oath  is  allowed  by  the  common  law,  fbkr  it  is  proper  to  h«  oath,  it* 
take  a  promiflbry  oath,  that  he  will  execute  the  office  juftlyr^ulklo£hii 
which  he  is  going  to  execute)  yet  the  refufal  to  give  fecu-  ° 
rity  will  not  amount  to  a  refufal  of  tbe  office  of  eltcUtot  * 
becaufe  h  is  againft   common  right'  to  require  collateral 
fecurity.    Then  the  teftament  will  continue  in  fofcfc,  the 
ordinary  cannot  grant  adminiftration  cum  tefiabiehto  anhexo> 
and  fo  there  will  be  a  failure  of  juftice,  no  body  being  ca- 
pable to  fue  the  teftator's    creditors.      One  half  of  what 
one  finds  in  Lintvood  is  not  the  law  of  tbe  land.     And  as  to 
the  cafe  of  religious  perfohs,  objected  out  of  £in*uoodf  he 
(aid,  that  if  a  monk  may  be  made  an  executdr,  be  canttot 
accept  the  office  without  leave  of  his  fuperidr  5  and  theti  if 
the  fuperior  gives  him  leave  to  be  executor,  without  giving 
other  collateral  fecurity,  the  fuperior  by  hie  leave  giveh  is 
become  fecurity ;  and  if  the  monk  commits  a  devajlavit%  the 
folt  (haU  be  againft  the  abbot  and  the  monk,  and  the  e*e- 
eatjon  will  be  of  tbe  goods  ef  the  houle.     And  Turtoti 

juftfce 
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R"        Ju^jce  agreed  with  HJt  chief  juftice  in  omnibus.     But  R§hbj 
Rajnei.     juftice   feemed   to   he  of  opinion,  that  the  grievance  in  the 
prefent  cafe    would  be  firoperly  remedied  by  appeal.     And 
he   faid,  that  in  the  province  of  York  fecurity  was  always 
given  upon  the  granting  of  the  prolate  of  a  will,  without 
any  dispute  made  about  it.     Upon  which  a  day  was  given  to 
Dr.    Walter^  to  certify  th?  king's  bench,  by  producing  pre- 
cedents, whether  the  practice   had  been  in  the;  prerogative 
court  to  take  caution   in  fuch  cafe.     At  which  day  no  pre- 
cedent of  it  being  (hewn,  nor  fatisfa&ion  thereof  given  to 
the  "'ourf,  Holt  chief  juftice  with  the  concurrence  of  the 
other  judges  pronounced  the  opinion  of  the  court,  that  a 
peremptory   mandamus  ought  to  be  granted  in    this  cafe ; 
becaufe  the  ecclefiaftical   court  cannot  require  caution  in 
this  cafe.      i.  For  when  a  man  is  made  executor,  no  body 
can  add  qualifications  to   him,  other  than  thofe  which  the 
Executorcannottc^ator*'ias   "mP0^  5   but   he   (hall  be  who,  and  in  what 
foe  before  pro    manner,  the  teftator  (hall  judge  proper.     2.  The  executor 
bate.    Semb.    has  a  temporal  right,  of  which  he  is  barred  by  the  refufal  of 
*cc.  9  Co.  38.  tjjC  probate,  inafmuch  as  he  cannot  before  probate  Fue  in 
1  T,°IL  480.     WeJiruinfier-HalL     3.  There  are  no  precedents  in  the  canon 
3T.  r.  z3o.Sedlaw  to  warrant  this  -,  and  the  practice  has  been  always  contra- 
Tide3  Ler.  57.  ry.     And  if  any  cafes  happen,  in  which  equity  may  be  re-* 
xRoIlAbr8i    <lu*fitc»  there  is  another  channel  here,  where  it  runs  without 
1.7.  xxVin.     retorting*  to  the  fpiritual  court,  viz.  chancery  (a).    A  pe- 
a03.pl  a^    3.  remptory  mandamus  was  granted.     And  note,  Mr  Robert 
Danv.369.pl  v  Eyre  told  me,  that  the  lord  chancellor  Somen  well  approved 
SaT  >i' '      *»"•  rcfolution. 
303-306.   3  P.  Wmfc  351. 

(a)  The  court  of  chancery  did  accordingly  on  a  bill  filed  re?ir.itrt  Watts  from  intcrmed: 
dling  until  he  fliould  have  given  fecurity.  Carth.  45$.  Holt.  310.  Vide  2  P.  Wins.  1 6  j. 
3  P.  Wms.  337. 

Jackfon  verf.  Pigott 

An  acceptance  S.  C.  i%  Mod,ai2. 

sci™"  j&r*%  t? 2 bIl-n  e?h*T-  The  plr ^"J™ 

cording  to  its  that  /.  o.  drew  a  bill  of  exchange  upon  the  defendant, 

tenor  made  after  dated  the  twenty  fifth  of  March  1 696,  payable  within  One 
the  time  ap-  month  aftCr  ;  that  afterw  irds,  viz.  fuch  a  day  in  April 
pa^tnt^f  1697  he  (hewed  the  bill  to  the  defendant,  and  he  promifed 
general  accept-  to  pay  it  fecundum  tenorem  et  effect  um  biVae  praedi&ae.  fi- 
ance to  pay  it  affumpftt  pleaded,  and  verdict  for  the  plaintiff.  Sir  Barth*- 
®n^cmand*  s-  fomew  Shower  moved  in  arreft  of  judgment,  that  the  promifc 
Carth.  A59-*  was  v0*d>  becaufe  impoffible  to  be  performed,  the  day  of 
R.acc!poft.574.  payment  being  paft  at  the  time  of  the  acceptance  of  the  bill, 
Salk.  iao.  ancl  fo  impoffible  to  be  performed  fecuhdum  tenorem  eteffeBun* 
^l^^°n  billae praediaae\  all  which  appears  upon  the  plaintiff's  decta- 
exchange  was  ration.  To  which  Mr.  Nor  they  for  the  plaintiff  an  fwered,  that 
accepted  before  it  will  amount  to  a  promife  to  pay  generally.  Of  which  opi- 
thetime  ap-  njon  was  fa  whole  court,  And  Holt  chief  juftice  took  the 
^men/ama^i  diftinaion,  where  the.  day  of  payment  is  paft  at  the  time  0* 
preclude*  himfclf  from  giving  in  evidence  an  acceptance  afterwards.  VideDougL  640.  iT-  **. 
a35-  *« 


Mich.  Term   10  Will."  3.  365 

the  acceptance,  as  it  was  in  this  cafe,  and  where  the  day  .  Jackson 
of  payment  is  to  come.     In  the  former  cafe  acceptance  to  *• 

pay  jteundum  tenorem  et  effetlum  billae  will  amount  to  a  ge-  PlG0TT"- 
neral  acceptance  to  pay  the  money;  contra  in  the  latter 
cafe.  For  in  the  former  cafe  it  is  impoflible  to  pay  the 
money  as  the  bill  appoints.  But  he  faid,  that  it  had  been 
better  in  this  cafe,  to  have  declared  of  a  general  promife, 
without  having  retrained  it  by  the  tenor  em  et  effetlum  billae. 
And  (by  him)  in  fuch  cafe  the  acceptance  of  a  bill  amounts 
to  an  exprefs  promife  to  pay  it.  But  (by  him)  if  the  plain- 
tiff declares,  that  the  acceptance  was  before  the  day  ap- 
pointed for  the  payment,  and  that  he  accepted  to  pay  it 
Jecundum  tenorem  et  effetlum  billae  praeditlae  \  and  it  appears 
upon  the  evidence,  that  the  acceptance  in  fad  was  after 
the  day  of  payment;  that  would  be  againft  the  plain  riff. 
Judgment  for  the  pUintifF. 

AnonyiTlOUS.  Acovenantina 

COVEN  AN  T.     The  plaintiff  declared  upon  an  inden-  fettlement  that 
lure  of  fettlement  upon  marriage,  by  which  the  father  "  the  lands  fo  H- 
fcttled  certain  lands  to  the  ufe  of  J.  S.  for  four  years,  and  £"*?,]£  J°j*" 
afterwards  to  the  ufe  of  the  fon  for  life,  and  then  to  the  cw  continua  of 
daughter  for  life,  and  then  to  the  firft,  fecond,  tsV.^fons  of  a  certain  yearly 
their  two  bodies  in  tail,  istc.  and  the  father  covenanted,  ^lue,  will  e*. 
that  the  lands  fo  limited  in  jointure,  after  the  expiration  of  ^JJJ1  *H.  Jf. 
the  four  years,  (hould  be,  and  for  ever  continue  of  thfc  an-  th0fc  lands*  \& 
nual  value  of  200/.  per  annum ;  and  the  breach  was  afligned,  the.  fettlement, 
that  the  lands  were  hot  of  fuch  value.     This  aftion  \J^s tf  *nT other 
brought  by  the  fon  againfl  the  executor,  who  demurred  to  twjj^^^?" 
declaration.    And  Mr.  Ward  took  exception,  that  this  cove-  wic  com.  cow 
nam  did  but  extend  to  the  eft  ate  for  life  limited  to  the  wife^MPti  D.  2d. 
for  her  jointure,  and  then  the  fon  cannot  have  an  a&ioA'  E£- vo1-  *;  P- 
For  the  words  (eftate  fo  limited  in  jointure)  reftrained  it  *o  hriy  if  Ae'firft 
this  eftate  only ;  and  the  fecurity  mud  be  intended  to  have  eftate  is  limit- 
been  for  the  benefit  of  the  wife  only,  to  the  end  that  (he  cd  to  the  huf- 
might  be  certain  of  a  jointure  of  fuch  a  value.  And  it  can-  ^fand- 
not  be  intended,  that  the  father  meant  to  oblige  himfeif  to  iand°aremcn- 
fecore  it  to  his  fon.     And  he  cited  Hob.  273.  329.  2  Siund.  tioned  therein, 
413,  Alleyn   10.     2  Ventr.   140.  cafe  where  covenants  are il J*1"**  perhaps 

reftrained  by  the  intent  of  the  parties.     That -the  words  *?  ^H*™*-  * 
re  •        -i  1  n        1  1  the  eftate  0/  the 

{for  ever  continue]  cannot  be  con  it  rued,  to  make  a  perpe>  wjfc% 

tual  covenant,  but  muft  have  fome  reftri&ion;  and  that7 
which  he  had  mentioned,  feemed  to  be  the  mod  proper; 
and  that  if  this  conftru&ion  were  not  made,  the  words  [fo 
limited  in  jointure]  would  be  idle  and  of  no  efteft ;  for  it 
does  not  appear,  that  there  were  any  other  lands  comprifed 
in  the  deed.  But  Northey  for  the  plaintiff  argued,  that  the 
covenant  is,  that  after  the  four  years  the  lands  (hould  be  and 
continue  for  ever,  &c.  Now  the  fon  having  by  the  limita- 
tion of  the  deed  the  next  immediate  eftate  after  the  four 
years  expired,  if  this  covenant  is  not  conftrued  to  extend  to. 
him,  it  will  be  deftroyed;  fince  his  eftate  commences  im- 
mediately 
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A»«uwM*uf,  meAiMtdT  upon  the  expiration  ef  the  four  years.  Which 
Holt  chief  juftice  granted,  and  faid,  that  the  words  [lands 
fo  litpited  in  jointure]  were  only  a  defcription  of  the  lands 
to  which  the  covenant  (hould  extend)  and  it  is  advaa* 
tageops  (o  the  wife  that  the  lane's  (hould  be  of  fuoh  value  to 
the  fon  of  her  hufband,  for  fee  may  live  in  a  more  plentiful 
manner.  And  as  to  the  obje£Uon,  that  the  words  would 
be  idle  ai)4  <*f  no  effcd,  he  anfwered,  that  notwithftanding 
any  thipg  to  the  contrary  appearing  to  the  court,  there 
might  be  other  lands  mentioned  in  the  deed ;  and  if  the  de- 
fendant wQuld  hare  tafcen  advantage  of  this  exception,  he 
(hould  have  prayed  oyer  of  the  deed,  tg  the  end  that  it  might 
have  appeared,  that  .there  were  no  other  lands  comprifed; 
for  the,  plaintiff  has  110  need  to  (hew  jnorc  of  the  deed  in 
his  declaration,  than  concerns  his  cafe.  And  as  to  the  ex* 
tenfiveneft  of  the  covenant  he  took  this  difference,  that  it 
would  extend  to  all  efta&s  raifed  by  the  deed.  As  if  H. 
limits  an  fcftatc  tQ  A*  for  life,  remainder  to  B.  for  life,  re - 
pttinjtar  tp  tfcc  fif ft,  (c$cm$,  ifc,  (oris  of  their  two  Mies, 
fCfloawJcr  to  hje  pvrn  right  teirs,  with  fi»cb  a  coxepani  *n- 
nsxed  to  it,  it  wilj  e*#nd  to  tfce  cfUtes  for  life,  and  the 
tftate*  tail;  biat  if  for  default  of  ighe  of  the  bodies  tfJ. 
and  B*  the  seneifion  tjeftends  to  the  collateral  or  lineal 
heir  of  if.  he  featy  never  take  adyantage  of  it,  beeaufe  be 
{spot  privy  to  the  cpaftckration  of -the  deed^uair  party  to 
tf  Vide  •  BL  **  <k&»  («)  nor  U  bis  oftajre  raifed  by  the  deed,  gut  if  in 
Com*  17*.  fofch  cafe  the  remainder  had  been  limited  to  (he  right  heirs 
tf  4*  Qt  &  or  of  J.  $.  they  might  fue  upon  this  covenant, 
bWnwfc  they  had  tafcn  by  the  Imitation  of  the  deed,  and 
jt   91*  privy  to  it.    Jndgmnt  was  given  far  the  plaintiff  by  the 

Rex  verf.  Bradford. 
a.  c.  3.  folk.  189.  pi.  13. 

MB.  D£feta&  t&oxcd  to  quafli  an  indictment,  in  which 
Bradford  was  indicated,  for  not  curing  the  pox  of  J.  & 
woinotiicfor  ^  tjMPCf  wocfcg,  contrary  to  the  promife  of  the  defendant, 
p^^n^of  he  being  a  phyfician  >  and  the  whole  faft  fpectallv  fet  forth 
a  proraU^.       in  the  indi&ment.     And  it  was  quathed  nifi,  &g,  by  Rokfy 
Vide  str.  S93.   and  Sfrrfc*,  juftkes,  oMart  &//  chief  j*fticc. 
Burr.  11*5. 
See  alfe  ante 
912. 


Cook 
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Cook  verf.  Harris. 

Inlr.  \oWiU.  3.     B.  R.  Rwt.  490. 

THE  plaintiff  brought  debf  againft  the  defendant  as  fa  .^  »<&<» 
affignee  of  a  term,  being  executor  of  the  firft  leflee  5  [££  fSST 
in  which  the  plaintiff  declared,  that  he  demifed  a  mefiuage  the  plea  of  an 
to  John  Harris  for  the  term  of  twenty  one  years,  rendering  a%nment  over 
60Z.  per  annum  rent,  et  quodpoflea,  viz.  primo  jfulii  Mum  re-  !£f h!  *  ?  %* 
Jiiuum  termini  praedi&i  annorum  devenit  per  qflignationem  to  mcnt  *ytr  Jj£" 
the  defendant;  and  this  a&ion  was  brought  for  rent  due  at  made  after  the 
the  Michaelmas  following.     The  defendant  pleads,  quod  *»/*  affignment 
Jkmfolidionis  redditus  praedicli  out  aKqua  pars  inde  devenit  de.  JjJJJ1.™  ***  di- 
&te,fhe  affigned  Utumjlatumt  interejje%  et  terminum  fuum  v#-  But  ;f  \  docf 
glntiet  unius  annorum ,  to  J.  &  viz.  2$  J  unit,  and  that  the  not,  no  objec- 
affignee  accepted  it,  (stc.    The  plaintiff  replies,  that  the  t">n  can  be 
defendant  affigned  totum  jus  titulum  ftatum%  interejje  et  reft-  3^ /Jjj^1 
iuum  dicli  termini  ip/ius  Marine  {viz.  the  defendant)  in  nar-  x^  thaUuch* 
rotnme praeScla  fuperius  fpecificata  et  exprej/af  to  defraud  the  affignment  over 
plaintiff.    The  defendant  rejoins,  atid  traverfes  the  fraud.  ws»  fraudnknt. 
Upon  which  the  plaintiff  demurs.     And  Mr.  Northey  took  Tis  n*  a*cef- 
exception  to  the  plea,  becaufe  it  appears  that  the  defendant  SjJJaTL11^ 
affigned  before  the  term  was  affigned  to  her  by  the  affign*  t0°thc  ^fi^ 
incut,  of  which  the  plaintiff  declares)  but  (he  does  not  lay,  oner  of  an  af- 
that  fee  affigned  after.    Now  it  may  be,  that  it  was  rtr  figaoient  over, 
affigned  to  her  again  upon  the  firft  of  July*  which  is  very  con- 
fident with  her  plea,  and  then  (he  {ball  pay  the  plaintiff  his 
rent.    But  if  the  plea  had  been,  that  after  the  defendant 
was  affigaee  fee  affigned,  viz.  fuch  a  day,  whiph  in  fafit  was  Matter  (laud 
before  the  day  of  the  affignment  to  her  mentioned  in  the  under  a  vidcii- 
plaintifFa  declaration,  there  the  viz.  had  been  void,  and  the  «*  repugnant  tt 
pica  good.     But  centra,  fince  the  words  pofi  ajignationem  J^SjJ?" 
are  not  in   the   plea.     And  per  Holt   chief  jultice  this  ag£  i!***.  ~ 
Dlea  ought  to  have   faid  poft  ajfignationtm ;    tor  the  de-Str.'a3a.  Vife 
Tcadant   mud   either    trayerfe   the   affignment   mentioned l  s*ttnd»  •*?• 
in    the    plaintiff's    declaration,    or    confer*    and    avoid. 
And  therefore  here  if  the  plaintiff  had  not  replied,  this  plea 
had  been  ill ;  but  here  the  plaintiff  has  aided  it  by  "his  re* 
plication,  where  he  fays,  that  the  defendant  affigned  tptum 
jus  titnlumjlatum  interejfe  et  reftduum  dicli  termini  ipftui  Ma* 
riae  in  narration*  pmedicla  fuperius  fpecificati ,  £&c.  And  (by 
him)  the  ancient  method  of  pleading  affignments  was;  vir* 
tuu  cujus  the  affignec  entred  and  was  poflefled ;  bant  (a)  that  is  («)  8*1  vide 
difnfed  now,  for  the  (i)  affignee  has  the  eftatc  in  Btm  before  £?$* 4TV44V 
entry,  though  not  to  bring  trefpafs.    And  (by  him)  if^g  25. 
there  be  an  agreement  between  the  leffor  and  leflee  that  the 
leflee  (hall  pay  the  rent  at  the  beginning  of  every  year  before 
hand ;  when  the  leflee  at  the  end  of  the  firft  year  pays  his 
rent  (which  be  defigns  for  the  year  following)  yet  in  judg- 
ment of  law  it  is  rent  for  the  year" pad,  and  fo  the  leflee  in 
jidgipent  of  law  pays  uo  rent  for  the  lift  year  of  the  term. 

Then 
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Cook  Then  Rokcby  juftice  took  exception  to  the  plea,  that  it  U 
v.  not  faid,  that  the  plaintiff  had  notice  of  the  aflignment.   And 

•  Hak*"-  he  faid,  that  it  was  adjudged  in  the  Common  Pleas  be- 
tween Tovey  and  Pitcher ',  Carth.  177.  3  Lev.  295. 
Salk.  81.  2  Vehtr.  23^.  that  in  fuch  cafe  there  ought  10 
be  notice.  [Note,  Mr.  Plice  told  me,  that  he  was  in  the 
Common  Pleas  when  this  cafe  of  Tovey  v.  Pitcher  >  was  ad- 
judged ;  and  judgment  was  given  by  Po/fexftn,  'Powell \  and 
Rokeby,  that  thd  leflbr  ought  to  have  notice,  contrary  to  the 
opinion  of  Ventris^  But  Halt  chief  juftiee  faid,  that  that 
judgment  of  the  Common  Pleas  was  reverfed  in  the  Ring's 
Bench  upon  error  brought,  by  the  opinion  of  the  whole 
court,  Carth.  £78.  3  Lev.  296.  Salh.  81.  2  Vent  234; 
which  reverfal  was  grounded  upon  the  reafon  of  Waihr'% 
cafe,  3  Co.  23,  &c.  Judgment  was  given  for  the  defendant. 

Oh  a  promife  to 

abufbandto  Yard  vcr!]  Eland. 

pay  him  money  •* 

due  to  hb  wife  jSSUMPSIT.  The  plaintiff  declares,  that  forafmuch 
a*  ?r?!?*ninj  a*  the  defendant  was  indebted  to  the  plaintiff's  wife  as 
hisiorbearingtocxicutrix  of  J.  S.  for  arrears  ol  rent  incurred  in  the  life* 
fue  for  it,  the  time  ©f  J.  S.  the  defendant  aflumed  to  the  plaintiff,  that  in 
nufb^ndaiayfue  Confideration  that  the  plaintiff  at  rhe  fpecial  in  (lance  and 
Carth  %i. "12  rcclue^  °f  x^c  defendant  would  forbear  to  fue  the  defendant 
Mod.  Z07.  Salk.  until  Michaelmas  next  following,  he  would  pay  the  money 
117.  pi.  8.  vide  to  the  plaintiff,  feV.  and  that  the  plaintiff  affumptipni  of  the 
"■5"  cSid"  a"  defendant./^ m  adhibens  forbore  to  fue,  l*tc.  until  Michaelmaiy 
Baron  and feme.  ^c%  anc*  avers>  tnat  his  wife  is  alive,  and  that  che  defendant 
V.  *d.  Ed.  has  not  paid  the  money.  And  upon  non  affumgfit  pleaded, 
vol.  r.  p.  571-  verdift  for  the  plaintiff.  And  Gould  king's  ferjeant  moved 
^ndhs-  2'  I2  *n  arreft  of  judgment,  1.  That  the  wife  ought  to  have  been 
Mod.io7.D.acc  joined,  becaufe  the  hufband  has  this  debt  in  right  of  the  wife, 
Yelv.  84.  Cro.  as  (he  is  executrix ;  and  then  this  promife  will  follow  the 
Jac.  no.  nature  of  the  debt,  and  (hall  be  affets\   and  therefore  the 

And  the  money  wife  |n   fQ   fa,  joined#      The  Cafe  in  Telv.  84.  and  Cro. 

n  hen  recovered  _,  &  . J  *• ,  ■  -r  r  1 

will  not  be  Af-  Jiic'  1I0-  ™YS>  that  lt  was  '"  *or  want  °*  averment  that 
fctts.  S.  C.  iithe  wife  was  alive;  but  it  does  not  fay,  that  it  had  been 
Mod-  107.  ahdg00d  jf  her  jjfe  had  been  averred.  And  the  cafe  of  TyrrW 
Carth^^a!1"*  v'  ^ennt'^  l  *"*•  299'  ls  where  the  debt  was  in  the  proper 
D.  cont.  Yelv.  right  of  the  wife;  but  here  the  original  debt, is  due  to  the 
84.  wife  as  executrix,  and  the  debt  when  recovered  muft  be  ajptst 

?ut JT w.iU.  ** *  which  could  not  be,  if  the  nature  of  the  contraft  were  al- 
hufbanT'pro  Ct^ed,  for  then  it  would  be  a  devaftavit%  and  if  it  be  not 
tamo,  s!  C.  1  a  altered,  the  wife  ought  to  be  joined.  But  Mr.  Carthev)  ar- 
Mod.  ao7.  andgued  e  contra. ,  Of  which  opinion  was  the  whole  court.   For 

Carth7  C6zUa  fer  Holt  chief  jullicc>  the  wifc  couW  not  •*  Joincd  hcit>  be' 
Inan  adion  on  cau^e  ^c  *s  neither  privy  to  the  contract,  nor  the  perfon  to 
a  promife  made  whom  the  money  ought  to  be  paid..  If  the  money  had 
in  confideration  been  to  be  paid  to  the  wife,  then  there  might  have  been 
of  future  for-    fome  reafon  t0  —     hcr  w|th  thc  hufband.    JFor  if  A. 

bearance,   tie  J  ^ 

fufficient  for  the  plaintiff  to  aver  that  he  did  forbear,  withou;  titling  thit  he  exprdHj'  con- 
fented  fo  to  do. 

suTumes 
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aflumes  to  B.  to  pay  money  to  C.  upon  good  consideration       ***» 
C.  may  have  an  aft  ion  againft  A.  for  this  money.     But  here      -   *• 
the  payment  was  appointed  to  be  to  the  hufband,  and  teafon-        LANJ>* 
ably;  for  by  .the  marriage  the  whole  (fl)*adminiftration  de-  W  Racf;^ 
volves  upon  him,  and  he  might  have  releafed  this  debt,  and  *?'*  J*c  ££ 
therefore  forbearance   by  him   is  a  pood  confideration  to  Executors,  pL 
maintain  ajfumpftt.      But  a  recovery  in  this  action  would  147.  D.  ace. 
make  a  new  contrad,  which  would  amount  to  a  devaflavit.  ^r  3°k 
(For  it  will  not  be  affets  of  the  teftator's  eftate;  for  if  thc^^^bf9" 
huiband  dies  before  execution  fued,  the  executor  or  admini-acc,  Yelv.  84. 
ftritor  of  the  huiband,  and  not  the  wife,  (hall  fue  execution ; 
and  it  will  not  be  like  a  recovery  by  both  of  them.)     And 
then  the  hufband  will  be  chargeable  to  pay  out  of  his  own' 
eftate  as  much  as  he  has  recovered  \  but  the  old  debt  cannot 
be  ex tingu i(hed  until  the  money   be  paid  to  the  hufband  ; 
for  the  -  pf omife    is   only  a  more    fubflantial    fecurity,  or 
rather  another  fecurity  for  the  debt ;  but  it  cannot  extin- 
guifh  it,  becaufe  it  is  of  an  inferior  nature.      But  it  might  be 
aqueftion,  if  the  wife  died  after  judgment  in  this  a&ion, 
and  before  execution,  by  what  means  a  man  might  make  this 
affets  \  for  it  has  been  adjudged,  that  where  an  adminiftrator 
recovered  in  trover  for  goods,  and  before  execution  the  ad- 
mini&ratton  was  repealed,  the  defendant  maintained  audita 
querela.    If  an  executor  fubmits  to  an  award,  it  is  a  ^ 
vafiavit  after  the  award  made.  21  Zf.  7.  29.     If  a  woman 
executrix  marries  a  man  who  commits  a  devaftavity  it  is  a 
devaflavit  in  both,  and  upon  devajlaverunt  returned,  judg- 
ment (hall  be  againft  them  both ;  and  if  the  hufband  dies, 
it  (hall  furvive  againft  the  wife.    Then  ferjeant  Gould  took 
another  exception,  that  it  is  not  averred,  that  when  the  de- 
fendant  dc  fired  a. day  of  payment,  the  plaintiff  confented  to 
give  it  him  ;  but  it  is  only  (aid,  quod  ajfumptloni  fidem  adbi- 
hens  he  forbore ;  fo  that  the  defendant  might  remain  in  fear 
ill  the  time;  and  then  the  confi deration  fails.    But  to  this, 
it  was  anfwered  by  the  court,  that  it  is  averred  that  the 
plaintiff  forbore,  &V.  which  is  fufficient  confent.    Judgment 
for  the  plaintiff.  _ 

Bulhell  verf.  Lechmore  Theunncctfarv 

COVENANT  for  nonpayment  of  rent.    The  de-°r  impertinent 
fendant  pleaded  eviaion,  and  concluded  with  a  ^^e^^rfccanonl 
that  he  at  any  time  enjoyed  the  land  from  the  time  of  the {^uk/nadvan- 
cvi&ion  until  the  day  upon  which  the  rent  became  duo,  tag*  of  by  fpe- 
The  plaintiff  replies,  that  he  entered  by  virtue  of  a  power  cial  demurrer, 
referved  to  him  in  die  leafe*  and  traverfes  the  evi&ion.  The  ^cc" Carth" 
defendant-  demurs.     And   (Jolt  chief  juftice  took  exception  jn  c'0Vmam  Tor 
to  the  plea,  that  the  traverfe  was  immaterial)   but  yet  he  rent,  if  the  de- 
was  of  opinion,  that  it  would  not  vitiate  the  plea:  becaufe  fc°^*m  Pk*d» 
where  a  traverfe  is  immaterial,  the  adverfe  party  is  not  ex-*^™^*]™'*^  & 

mjoyed  after  the  evi&ion  it  impertinent.  Vide  I  Leon.  no.  pL  149.     To  a  plea  of  evi<5*irr.  t& 0  "* 
•*  nun  may  reply  an  entry  by  virtue  of  a  power,  and  traverle  the  eviction.  Vide  I  Roll,  Al  1 
$j8.  11  Vm.  4j6.  G.  pi  a.  3. 
Vol.  1.  B  t?  eluded 
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Buskill      duded  from  an  anfwer,  but  may  reply,  andtraverfe  tlic 

'  L     v^  material  part  of  the  plea  ;  ana   therefore  this  is  aided  by 

the  general  demurrer.     But  if  it  had  been  (hewn  for  caufe 

An  immaterial  a  {     -^  dcmurrer  it  },ad  been  ill.     But  then  he  was 

traverle  may  be     L..r         .  .  r     •        i  t  •     •/»*  t- 

paffed  over  and  °*  opinion,  that  the  traverie  in  the  plaintifTs  replication 
tfceoudtra-  was  an  anfwer  to  the  defendant's  plea  ;  and  then  the  de- 
v-erfe taken.  fendant,  by  not  taking  iflue,  has  vitiated  his  plea;  for, 
00  *acc  ante  whether  the  plaintiff  entered  by  virtue  of  any  power,  or 
x*i:and  fee  the  whether  (a)  he  was  a  mere  trefpaffer,  if  the  defendant  was 
cafes  there  cited,  not  evi&ed,  it  will  be  no  fufpeufion  of  the  rent.  Judgment 
Seealfo  Cro,  for  the  p]ajntiff.  Ex  rel.  myri  Jacob. 
El1z.41S.pU3.  r  J 

and     Common  Pleader.  G.  18.  ro.  2d.  Ed.  10!.  5.  120. 

(<*)  Vide  T.Jon.  148.  Cowp.  442.  Hob.  326.  Comb.  380. 

Johnfon  verf  Long, 

S.  C.  Salic.  10.  pi.  3.  Carth  455.  Pleading*  poft  vol.  3.  p.  259. 

A  man  cannot  r  rf^HR  plaintiff  brought  an  aftion  upon  the  cafe  againft 
bring  two  J[     the  defendant ;  and  declared,  that  the  defendant  21 

^°nsf*^  April  9  Will.  3.  ereded  a  wall,  which  flopped  the  ancient 

tion  of  oncT^  %bts  of  the  plaintiff's   houfe,  i£c.  The   defendant  pleads, 

buildintr.  1  that  the  plaintiff  brought  another  a&ion  in  Eafter  term  laft 

Vide  Cro,  Eliz.  paft,  for  the  ere&ing  of  this  wall  the  firft  of  Oclober  before, 

t ti"  But  i  anc^  rccovcre^  >  ant*  avers,  that  it  was  for  the  fame  erecting, 

may  bring  an  tsV-     The  plaintiff  demurs.     And  judgment  for  the  de« 

adion  for  the  fendant.     For  though  he  might  have  another  a&ion  for  the 

continuance  of  continuance,  yet  he  cannot  have  another  aftion  for  the  fame 

verfforthT0"  ereftion.     Judgment  for  the  defendant. 

erection. R.  ace,  poft.  713.  Vide  Cro.  Eliz.  402.  Cro.  Jac.  131. 

Rex  Verf.  Gall. 
©f  aftttutelhaU     A  ^  information  was  exhibited  againft  the  defendant  up- 

relateto  the  day  jt\.   on  tne  fta^Ute  flf  5  &  6  Ed.  6.  c.  14.  /I  9.  for  havilg 

from  which  the  bought  live  cattle,  and  having  fold  them  again,  not  having 
P"r^CT!LuJC8  depart  ured  them  five  weeks  in  his  own  pafture,  farV.  Upon 
power  to  in-  not  RU^J  pleaded,  a  fpecial  verdicl  was  found,  in  which  the 
quire  and  hear  a£t  of  general  pardon  6  ts*  7  IVv.L  3.  c.  20.  was  found,  by 
and  determine,  which    all  offences  (except  thofe  thereafter  excepted)  com- 

!&K2r  ftli  btrv!r  "w-™*  °/ A**1  «6^  vwere  r- 

Bill  of  infonna*  doned  \  ttjfen  follows  an  exception  (upon  which  the  queftion 
tion  befpre  in  this  cafe  arofe)  of  all  offences  committed  contrary  to 
rhem  exhibited,  anv  ftatute,  or  to  the  common  law,  for  which  any  infor- 
tbn^twoTit"  ma^ion,  fcfr.  at  any  time  within  two  years  next  before  the 
neffes,or  by  any  day  of  affembling  and  holding  of  the  faid  parliament,  or  at  any 
of  the  fame  way*  time  fince,  had  been  commenced  or  fued,  £ffc.  in  any  of  his 
and  means,  majefty's  courts  at  IVeftmw'Ur,  &c.  and  is  depending  and 
peaceCnuiyttry  rerrfaining  to  be  profecuted,  t2fr.  and  the  jury  find  that  no  in- 
by  jury.  s.c.    formation  was  commenced,  &c.  or  depending,  &TV.  againft 

Carth.  465- 

•  JThe  aijac.  1.  c.  4.  extends  to  aAion  on  penal  ftatute*  as  well  as  informations.  S.  C.  Salk.  372- 
R.acc.  Salk.  373  3  Salk.  ioo.  5  Mod.  425.  R.  cont.  1  Vent.  8.  aKeb.  401.  414. 447. 458. 
3  Lev.  71.  a  Mod.  464.  Sed  vide  I  Vent.  364.  and  I  Bac.  39.  But  does  not  prevent  prole- 
cutions  in  B.  R.  for  offences  committed  in  the  county  in  which  that  court  fits.  R.  ace.  W. 
Jon.  193.  Salk.  373.  D.  ace.  a  Keb.  414.  q.  v.  ace.  1  Bac.  40.  The  a  I  Jac.  I.  e.  4.  doc*  not 
extend  to  any  fubfequent  penal  ftatute,  upon  which  remedy  iscxprefsly  given  by  action  of  dr  bt 
iu  any  court  of  record.  R.  ace.  Salk.  373.  Vide  1  Bac.  40.  To  other*  it  does.  S.  C.Holc 
364.  fed  vide  S.  C.  Salk.  37*.  3  Salk.  199.    12  Mod.  213.  5  Mod.  425. 

the 
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the  dcrcn^ant  for  this  offence  at  the  day  of  affembl'ng  and         Rix 
holding  of  the  faid  parliament,  nor  within  two  years  before  ;        gall.     ' 
but  that  this  information  was  commenced  and  fued  againft 
rbc  defendant  afterwards,  and  before  the  twenty- ninth  of 
Apiil  1695,  and  was  then  depending ;  and  if  this  offence 
be  pardoned,  then  they  find  the  defendant  not  guilty  ;  and  if 
not,  then,  guilty,   feV.     And   it  was  argued  by  Sir  Bartho- 
lomew Shower  for  the  defendant,  that  thefe  relative  words 
in  the  exception,  viz.  at  any  time  fince,  fcsV.  (hould  be  ex* 
pounded  to  refer  to  the  firft  day  of  the  afiembling  and  hold*  , 
ing  of  the  parliament,  which  is  the  firft  day  of  the  feflion, 
at  which  time  this  ftatute  by  relation  was   a  law,  for  the 
judges  cannot   take  notice  of  the  time  when  it  paflea   the 
royal  aflent.       i  Sid.  310.      And  there  fori  fince  the  feflion 
begun  the  twelfth  of  November  6  Will.  3.  and  at  that  time  v 

there  was  not  any  information  depending,  the  defendant  was 
not  by  the  exception  exempted  from  the  benefit  of  the  par- 
don. But  againft  this  it  was  argued  by  Mr.  Northey  for  the 
informer,  that  {a)  though  an  a£l  (hall  be  conftrued  generally  (*)  Vide  ante 
to  relate  to  the  firft  day  of  the  feflions,  yet  that  does  not  l*9- 
hold  when  there  is  a  particular  day  mentioned,  in  which 
cafe  the  relation  of  the  aft  is  confined  to  fuch  a  day.. 
Plowd,  79.  b.  Bro.  parliament,  86.  Hob.  222.  And  he 
cited  fome  cafes,  where  {b)  things  done  in  the  term  fhall \h)  Vide  Buny 
not  relate  to  the  firft  day  of  the  term.  1  SnL-yr^*  432.  and  **4i-  Cowp, 
4  Co.  70.  b.  Hynde'z  cafe.  A  deed  inrolled  generally  of  *& 
fuch  a  term  may  by  averment  be  tied  to  the  particular  day 
opor.  which  it  was  inrolled.  Then  fince  the  twenty- ninth 
of  April  is  appointed  by  the  parliament,  for  the  time  to 
which  the  pardon  fhall  extend ;  and  fince  the  aft,  by  men-. 
tioning  any  time  fince,  and  which  remains  to  be  profecuted, 
fhews  that  it  refers  to  another  time  fince  the  firft  day  of 
the  feflion,  that  ought  to  be  underftood  of  the  twenty* 
ninth  of  April  to  which  the  pardon  extends ;  and  moro 
tfpecially  fince  the  fame  claufe  of  exception  refers  as  ta 
another  particular  to  the  thirtieth  of  April.  Of  whith 
opinion  was  the  whole  court.  And  they  held  that  the  ex- 
ception ought  to  be  taken  as  generally,  and  as  large  as  the 
pur?iew,  for  the  parliament  could  never  defign,  that  their 
pardon  fhould  extend  to  pardon  offences  until  the  twenty- 
ninth  of  April,  and  that  notwithstanding  their  exception, 
which  reftrains  it  from  pardoning  thofe  which  they  nv.nrht 
unworthy  of  their  pardon,  fhould  be  fo  fhort,  and  that  fuch 
fhould  be  unpunifhed.  Wherefore  they  held  Sir  Bartholo- 
mew Shower's  conftruftion  abfurd,  and  for  tins  re  a  fori 
were  all  ready  to  pronounce  judgment  agair.ft  the  de- 
fendant. But  then  another  exception  was  ftarred  hy  the 
defendant's counfel  in  arreft  of  judgment;  that  in  this  cafe 
no  information  will  lie  in  the  king's  bench  for  this  of* 
fence;  becaufe  bv  21  Jac.  1.  c.  4./.  t.  it  is  enacVf.  that 
all  informations,  CSV.  upon  penal  (tatutes  fhall  be  protect:  :rd 
before  juftices  of  aflize,  nift  prws%  oyer  mid  termi'm ,  ^nd 
pol-deiivery,  and  juftices  of  peace,  fcsV.  having  prm/  to 
fib  2  inquiret 


-'■II 
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R"         inquire,  hear  and  determine  them ;  and  not  in  the  courts  of 
*•  IVeftm'in fiery  nor  in  other  place,  &c.  and  that  if  fuch  pro- 

fecution fhould  be  in  any  other  place,  it  fhould  be  void. 
And  therefore  fince  power  is  given  by  the  aft  5  £5*  6.  Edw, 
6\  to  the  juftices  of  peace,  to  inquire  of  fuch  offences  at 
their  feflions,  this  profecution  by  the  ftatute  21  Jac.  1.  is 
abfolutely  void.  ftut  it  was  argued  by  Mr.  Wefii  for  the 
king,  that  this  cafe  is  different  from  all  other  cafes  upon 
penal  ftatutes.  For  by  him,  1.  Though  the  ftatute  i\ 
^^      T  Jac.  1.  c.  4.  appoints  the  profecution  of    offences  againft 

c.4.  \xte!S»to  penal  ftatutes  to  be  before  juftices  of  afllze,  of  the  peace, 
profecutioqsup-  &c.  yet  the  ftatute  extends  only  to  fuch  things  whereof  the 
onthofcfta«ite»faJd  courts  had  conufance  before.     2    It  extends  only  to 
MKce* <rf^  ^uc^  tmDKs  whereof  they  might  inquire  before  by  venjjft 
fizc  of  the  *    of  twelve  men.    Now  this  offence,  for  which  the  information 
peace,  &c.  had  is  exhibited  againft  the  defendant,  was  not  an  offence  at 
cognizance  be-  common  law ;  then  the  juftices  of  peace  cannot  have  any 
CarthS46  Holt  ot^cr   jurifdiftion   than  that  which  is  given  them  by  the 
364.  k.acc.      ftatute ;  but  the  ftatute  5  &  6  Edw.  6.  c.  14.  /   10.  does' 
Cro.  Car.  1  <9.  not  give  them  power  to  inquire  by  verdift  of  twelve  men 
Femb.  ace  Sty,  or  a  jurv  .  j>ut  jt  gives  them  power  to  proceed  in  a  fum- 
j4Bac.  40,"      mary  way,  by  examination  of  two  witneffes ;  for  the  ftatute 
gives   them  'power    to   make    procefs  as  though  they  had 
power  to  try  by  inquifition ;    which  is  a  plain  intimation, 
that  they   had  not  power  to  try  by   inquifition.      2.  The 
words  are,  that  they  (hall  inquire,  hear  and  determine,  bV. 
by    inquifition,    prefentment,   bill  or    information,   before 
them   exhibited,   and    by  examination  of  two  lawful  wit- 
nefTes,  or  by  any  of  the  fame  ways  or  means,  tf<r.  Now 
the  words    hear  and    determine  ought    to  be  applied  to 
the  examination  of  two  witneffes ;  for  it  would  be  abfurd 
to  fay,  that  they  fhould  hear  and  determine  upon  inquifition; 
for  that  is  only  a  bare  accufation.     Then  the// not.Uwng, 
power   to  proceed  to  the  examination  of  thefe  offences  by 
jury,  the  ftatute  of  21  Jac.    1.  does  not  extend* to  them; 
and  therefore  the  information  well  lies.     But  if  the  words 
of  the  ftatute  had  been  [hear  and  determine]  generally,  that 
would  have  been  underftood  by  verdift,  Iffc.     Sed  non  alloca- 
tur.    For  per  Holt  chief  ju (lice  the  word  [or]  disjoins  the 
intire  fentence,  and  therefore  the  juftices  may  proceed  by 
any  of  the  faid  methods.     And  the  whole  court  were  of 
opinion,  that  this  information  was  reflrained  by  21  Jac,  1. 
e.  4.  And  Hok  chief  juftice  faid,  that  he  was  of  opinion, 
that  aftions  of  debt  upon  penal  ftatutes  were  within  the 
21  Jac.  1.  r.  4.  though  it  was  other  wife  adjudged  between 
Barnes  and  Hughes^  I  Ventr.  8.  2  Keb.  401 .424.  447.  458. 
And  Hale  chief  juftice  was  of  the  fame  opinion  with  Holt> 
and  thought  that  there  was  no  difference  between  an  aftion 
of  debt  upon  a  penal  ftatute,  and  an  information,  they  being 
only  different  ways  of  proceeding  to  recover  the  penalty,  for 
that  may  be  as  well  recovered  before  juftices  of  peace,  by  in- 
formation, as  by  aftion  of  d?bt.  But  Rebel* j and  Turton  juftices 
f<t'd,that  informations  in  the  namcof  the  attorney  general  urr*; 

within 
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within  the  cxprefs  words  of  the  21  Jac.  1.  c.  4.     But  as  to        Rex 
a&ions  of  debit  upon  penal  ftatutes,  they  would  not  give  any  •• 

opinion.  And  for  this  reafon   only  judgment  was,    that*  the  AU" 

information  (hpuld  be  quafhed,  becaufe  contrary  to  the  (la- 
tute  21  JW.  i.  £.  4.  nifi  &c.  But  the  laft  day  of  the  term  <t Whether  th* 
Mr.  Montague  offered  for  caufe,  why  the  information  (hould  ai  J3C- l-  c-4- 
not  l>e  quafhed  5    that  (by  him)  the  buying  and  the  fclKnjr^^'^^ 
make  but  one  offence ;  then  "if  the  buying  happens  in  one  ent  part*  of 
county,  and  the  felling  in  another,  the  ju  ft  ices  of  peace  of  which  might 
neither  county  can  proceed;  which  wouid  make  a  failure  of  1»7«  J*en  com- 
juftice,  if  the  fuperior  courts  are  abridged  from  intermed-^C0|^tiefc<r" 
dling.     And  though  in  the  prefent  cafe  both  the  buying  and 
the  felling  were  in  the  fame  county,  that  will  not  alter  the 
law.     And  he  cited  Latch.  192.  as  in  point,  3    Keb.   247, 
And  to  the  end  that  in  this  vacation  the  law,  as  well  with 
regard  to  informations  as  to  adions  of  debt  upon  penal  fta- 
tutes, might  be  fettled  by  all  the  judges,    this  cafe  was  ad* 
journed  till  the  next  term.     And  Holt  chief  juftice  faid,  that 
the  ftatute  21  Jac.  1.  c.  4.  principally  aimed  at  the  court  of 
flar  chamber ,  which  at  the  time  of  the  making  of  the  aft  had 
aflumed  an  exorbitant  jurifdidion.     Adjournatur.    And  af- 
terwards, as  Mr*  Robert  Eyre  told  me,  the  matter  was  com- 
pounded. 

*  HiL  10  Will.  3.  Holt  reported  the  opinion  of   all  the      «. 
judges  to  the  ferjeants  to  be,   1 .  That  debt  would  not  lie  in 
the  king's  bench  for  a  common  informer,  unlefs  the  caufe  of 
adieu  arofe  in  Middle/ex ;    and  then   it  would   lie  in  the 
Icing's  beach.  2.  That  where  a  remedy  is  given  by  debt,  (5V . 
ty  fubfequeat  ftatutes,  in  any  court  of  record,  the  aft  of  2 1 
Jfae.  1.  c.  4.  will  not  extend  to  it,  for  they  are  a  repeal  as*  to 
this  purpofe  of  the  ftatute  21  Jac.    i.e.   4.    But  (by  him) 
whdfe  a  fuhfequent  aft  gives  a  popular  aft  ion,  it  ought  to 
be  brought  in  the  proper  county  within  the  equity  of  21 
Jac.i.c.4. 
There  was  a  cafe  between  Danby  and  Lavees%  Pafch.  8 . 

Will.  3.  C  B.  Debt  for    ■ for  excrcifing  the  trade 

•of  a  eoachmaker,  not  having  ferved  an  apprenticefhip,  EsV. 
according  to  5  El.  c.  4.  Nil  debt*  pleaded.     Verdift  for  the 
plaintiff.      And  motion   was  made  -in  arreft  of  judgment, 
that  debt  does  not  lie  by  2 1  Jac.    1.  c.  4.     but  the  penalty 
ought  to  have  been  fued  for  before  the  jufticcs  of  affife,  iSc . 
Sfdtufi  allocatur.     J? at  per  curiam,  debt  (a)  lies  in  fuch  cafe  (*)  r.kc.  % 
in  the  common  pleas ;  for  otherwife  the  ftatute  21  Jac.  j.  Mod.  146. 3 
i  4.  would  be  eonftrued  to  take  away  all  aftion6  of  debt,  ^^ 7i.*-«t. 
&c.  which  was  not  the  intent  of  the  aft.     But  then  judg-  \%  mJ^3# 
meat  was  flayed  -until,  &c.  becaufe  it  was  a  queftton  to  the 
court,  whether  the  trade  of  a  eoachmaker  was  within-  the  (^Whether  the 
ftatute  of  Elizabeth.  *  trade  ^facoack 

maker  11  wttbtn 
5  EL  e. 4.  Vide  Com.  Trade.  D.  5.  6.  24  Ed.  vol.  j.  p,  571.  and  Smith'*  Wealfc  of  Nations 
tpL  1.  p.  1I7. 

&fUe 


374  Mich.  Term  10  Wil\  3. 

Savile  verf.  Roberts. 


5.  C.  5  Mod.  394.  405.  Salk.  13.  Carth.  416.  r»  Mod.  a©S.  Holt.  8. 15*, 
193.  2  Vin.  25.  pL  42. 

Pleadings  poft,  vol  3.  264 

'"wmIT'b  R<  TE/IM'fa"*  tertius,  Dei  gratia  Angliae  Scotiae  Frarciat  ft 
Rot.  724.        *  Hi btrniat  rex9  fidei  defenfery  &c.    diltfio  et  fideli  f*3 

Georgia  Treby  militi  cap  it  a  li  jufticiario  fuo  de  band  faluhm. 
An  action  lies  Quia  in  recordo  et  procejfu  ac  etlam  in  redditione  judicii  quae 
imUamcnt10U$  fult  tn  Curia  n?ftra  comm  whis  et  fociis  Ve/iris  jufiiciariis 
which  puts  the  no/Iris  de  banco  inter  Jacob  urn  Roberts  et  JFilifclmum  Savile 
party  to  expence  nuper  de  Mexbrough  in  comitatu,  l$c.  armigerum   de  qucdam 

though  the        tr  an  fere  fane  fuper  cafum  el  em  Jaccbo  per  pratfatum  IVd- 
chnrge  it  con-      .  .   •/6    <fn        J  *    ,.  ./  /  /  -sJ*        j 

tains  neither      lelmum  illata,  ut  duttury  error  tntervenit  mamfejtus  ad  grave 

fcandalizes  him  damnum  ipfiui  IVillelmi^  Jicut  ex  querela  jit  a  accepimus  \    mi 

or  endangers      trrorcm,  Ji  quis  fiuefit,  mode  dtbito  corrigi,  et  partibus  prat- 

his  perfonal  fe-  jj^>  pUnam  et  celerem  iuftitiam  fieri,  volentes  in  hac  parity 

cunty.  R.  ace.        . .    r       ,  .  J  /     ..  .     *  .     ;         ...  ^         r       ' 

10  Mod.  148.    V0*iS  mandamus,  quodji  judicium  inde  redditum  fit,  tunc  re- 

114.  GUb.  Rep.  cordum  et  procejfum  praedilta  cum  omnibus  ea  tangentibus  »•- 

Law  and  Eq.     bis  fub  ftgiilo  vefiro  dijlintle  et  aperte  mUtatis  et  hoc  breve,  ita 

\o6.%         **'  quod  ea  habeamus  a  die  Pafchae  in  quindeeim  dies,   ubicunque 

tunc  fuerimus  in  Anglia,  ut  inj'peflis  recordo  et  procejju  prae- 

didis,  uiterius  inde  pro  errore  Mo  corrigenda  fieri  Jaciamui, 

quod  de  jure  et  fecundum  legem  et  confuetudinem    regni-  noflri 

Angliae  fuer  it  faciendum*  Tefle  mdpfo  a  pud  IVeJlmonafterium 

decimo  fexto  die  Februarii  annojegni  nojlri  none. 

Hungerford, 

Rfponfio  Gear  git  Treby  mi  litis  cajitalis  jujliciarii  infia 
nominatU 

Recordum  et  procejfum  loquelae  unde  infra  fit  mentio  cum 
omnibus  ea  tangentibus  coram  domino  rege  ubicunque,  v5V.  ad 
diem  tnfra  contentum  mitto  in  quodam  records  huic  brevi  en- 
nexo,  prout  interius  mihi  praectpitur.  George  Treby. 

P lac  ita  irrofulata  apud  IVeJImonaflerium   coram  Georgia 

Treby   milite  et  fociis  juis   jufiiciariis   de  banco   de  termini 

Sanflae  Trinitatis  anno  regni  domini  Widelmi  tertii  Dei,grutta 

,    Angliae  Scotiae  Franciae  et  Hiberniae  regis ,  fidii  defenJoruf 

&c.  edavo.  Rot.  J  737. 

Eborum  ff.  Willelmus  Savile  nuper  de  Mexbrough  in  comi- 
tatu praeditlo  armiger  attachiatus  fuit  ad  rfpondendum  Ja~ 
eobo  Roberts  de  placito  trangreffionis  Juper  cajum,  &c,  Etwde 
idem  Jaiobus  per  Robertum  Darwent  attornatum  juum  que* 
ritur,  quod  pratditlus  Willelmus  Savile,  machinans  et  nequiter 
it  malitiofe  intendens  ipfum  Jacobum  minus  rite  praigraiart  tit 

turn 
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turn  varus  labor  ib  us  et  ex  fen/is  praetextus  et  xolore  jujlitiae 
et  legis  procrejfus  defatigare  opprimere  et  multipliciter  damni- 
ficore%  fine  can/a  rationabiji,  ex  malitia  fua  praecogttata  a^ud 
i  arneflcy  in  com i tat u  praedido  apud  gencralem  quarter iaitm 
fejjionem  pads  domini  re*is  tintam  per  adjournamentum  ibidem 
fro  fe  WeJI  Rid  ng  in  comitatu  <racJid>  quinto  dccurto  die 
Oclobris  anno  regni  domini  regis  nunc  fiptimo  coram  Georgia 
Cooke  baronctto,  Muhaele  Went worthy  Willelmo  Lowther  mi- 
HtibuSy  Roberto  Monk  ton  >  Godfrido  Bo/ wile,  Richardo  Net- 
tleton%  Johanne  Bradjhaw,  Nonus  Parker  arn.tgetis*  et  aliis 
jujliciariis  didi  domini  regis  ai  pace  n  in  le  Weft  Riding  in 
dido  comitatu  confervandam  *:ec  ron  ad  droerfa  felonias  tranl- 
greffiones  et  i.lia  malefada  in  ie  Weft  Riding  c>mitatus  prae- 
didi  perpetrata  audiendum  it  terminandtim  afjignatisy  12c. 
ipfum  Jacobum  Roberts  et  quo j  dam  Ricbirdum  Offer  ton  gene- 
rofum>  }Vi  lelmum  Shertcliffe*  Thomam  Midtileton*  Samuelem 
Rfibe/tSy  Eiienbam  Roberts  vidudm,  Thomam  Roberts,  Ri- 
cbat'ium  rt  olden,  Thomam  Sheep jhanke.  Antonium  Hendley9 
Jonathanem  Crojfe,  Georgtum  Sheepjhanke,  Antonium  Roberts, 

Benjaminum   bitcholfon,  et uxorem   ejus,     Georgtum 

Littiewood,  Jofephum  Deil  et  Jonathanem  White,  per  nomina 
Richardi  Offerton  nuper  de  Skirburgh  in  comiatu  praedido 
generoji,  Wulelmi  Shertcliffe  nuper  de  eadem  laborer*  Ihomae 
Middled n  nuper  de  Mexbrough  in  comitatu  praedi£1o  laborer \ 
Samuelis  Roberts  nuper  de  Ben  thy  in  comitatu  pro  dido  laborer \ 
praed-.tti  J  a  cob  i  Roberts  nuper  d>  eadem  laborer \  tdenae  Ro  • 
btrts  nuper  de  eadem  viduae9  Thomae  Roberts  nuper  de  eadem 
laborer,  Jonatbanis  Crojfe  nuper  de  Skirburgh  in  comitatu 
praedido  laborer \  Georgti  Sheepfhanke  nuper  de  Bene  by  prae- 
dido  laborer,  Anthonii  Roberts  nuper  de  eadem  laborer,  Benja- 
mins Nicboljon  nuper  de  eadem  labor  ery    et    —    uxor  is 

ejusy  Georgii  Littiewood  nuper  de  Skirburgh   pradida  labo* 
rer%  Jofepbi  Dell  nuper  de  Bene  by  praedida  laborer  et  J  na- 
lhani  White  nuper  de  eadem  laborer,  de  eo    quod  ipfi  fecund* 
die  Oclobris  anno  regni  domini  Wilielmi  tertii  Dei  gratia  nunc 
regis  Ang'iiae%  i^c.feptimo9  vi  et  armis    apud  Beneby  prae- 
did  am  in  U  Weji    aiding  comitatus  pjraedidi   riotofe  routofe 
illi cite  et  inju/ie  fefe  ajfemilaverunt  et  congregaverunt,  et  ad* 
tunc  ct  ibidem  riotofe  et  routofe  oljfupaverunt    cum  quibujdam 
foflibus  pagulis  et  repagults  quondam  vtam  pertinentem  prae- 
dido  Willelmo  Savile  pro  convehendis  deamis  granorum  et 
Joeni  ipfiut  Wilielmi  Savile  a  villa  de  Beneby  praedida  ujque 
advillam  de  Mexbrough  praedidam,  ita  quod  idem  Willelntus 
Savile  eadem  via  ftcut  praeantea  gaudete  mn  poffit  -y    et  alia 
enormia  eidem  Willelmo  Savile  intulerunt  ad  grave   damnum 
ipfms  Wilielmi  et  contra  pacem  didi  domin-  regis  nunc  coronam 
et  dignitatem  fu as,    nee   non   contra   formam  Jlatuti,    &c. 
falfi  indidari  malitiofe  fectt  et  procuravit,  ac  tndidamentum 
illud  verjus  ipfum  Jacobum  Roberts  falfo  et  malitiofe  prof  ecu- 
tus  fuit  et  projecutum  ejfe   caufavit,    quoufque  idem  Jacobus 
Roberts  poftea,  fciiicrt  ad  generaUm  jej/ionem  quarterialem 
facts  didi  domini  regit  tentam  in  et  pro  le  H'eft  Riding  comi- 
tates 
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SAtfts  tafus  praed'fti  a^ud  PontefraSf  vice/into  primo  die  Apri&s 
Robeats.  €nno  re8n*  Domini  noflri  Willelmi  tertii  Dei  gratia,  nunc  re- 
gis Angliae9  l$c.  oflavi  coram  Henrico  vice.cmite  Duo  tit, 
Lionello  Pilk  ngton  baronet  to  et  aliis  foeii  /uis  jufiUiatits 
diEli  Ho  mini  regis  ad  pacem  in  le  IVefl  Riding  in  comitate 
fraedido  confervandamy  necnon  ad  diverfa  felonias  tran,grcjji- 
cnes  et  alia  male  facia  it\  It  H'eJI  Rising  comitates  praedi&i 
ferpetrata  audiendum  et  terminandum  afjignatis,  debio  mode 
fjecundum  legem  tt  confuetudinem  bujus  regni  AngUae  indt  oc- 

iuietutus  fuit.  [And  then  he  lays  it  for  procuring  him  to 
e  indicted  by  another  indictment  for  a  riot  committed  in 
the  fame  manner  the  third  of  OBobery  JsV.  as  aforcfaid.] 
recordum  &!T  -$bi0rum  at*id'm  praemifforum  praetextu  idem  Jacobus  Roberts 
non  /olum  in  bonis  nomine  fames  credntia  et  aeflimatione  juis 
preedidis  quibus  praeantea  zavifus  fuerit  magnopere  latfus  ac 
in  diverfis  negotiis  Ileitis  et  honejtis  agendis  multiplicity  /«! 
peditus  exiftit,  verum  etiam  idea  Jacobus  valde  graves  tt 
arduos  labor  es  fubire  et  diver/,  s  dena riorum  jummas  pro  tf«- 
quietatione  Jua  praediSfa  et  ejus  rxoneratione  in  hac  parte  ex- 
tender e  et  erogare  coaftus  et  computus  fuh,  ad  damnum  ipfui 
jacobi  Roberts  viginti  Ubrarum,  Et  indt  product t  feftam,  tf  c. 

Et  praedidus  IVtllelmus  Saville  per  Willelmum  Alia  bit  at- 
tornatum  fuum  venit  et  defendit  vim  et  injur  iam  quando,  &;. 
it  dicit  quod  ipfe  in  nulla  ejl  culpa bt lis  de  praemijfss  pratdifth 
Juperius  it  impofttis  prout  praediSlus  Jacobus  Ju\  erms  verfas 
eum  queritur ;  Et  de  hoc  ponit  fe  j'uper  patriams  et  praedi&us 
Jacobus  Jim i liter.  }  'eo  fraeceptum  ejl  vicecomiti,  quod  venit t 
fact  at  hie  a  die  fanftae  trimtatis  in  tres  feptimanas  duodecimo 
&c.  per  quos.  &c.  qui  nec%  t$c  ad  recogntfeendum,  &c.  quia 
tarn,  fcfr.  Ad  quern  diem  jurat  a  inter  partes  de  p*aedit~U  pla- 
eito  pofita  fuit  inde  inter  eas  in  refpeftum  u/que  ad  hunc  diem% 
fcilictt  a  die  janili  Michaetis  in  tres  feptimanas  tunc  proxime 
fequen.  nifi  juflidarii  domini  regis  ad  aflijas  in  comitate  prae*. 
dido  capiendas  affi gnat's per  for  mum  flatuti,  fcfr.  die  Jabbati 
vicefimo  quinto  die  Julri  proximo  praeterjto  apud  caflrum 
Eborum  in  comitatu  predtdo  prius  venermt,  Wtf.  Et  modo  hit' 
ad  hunc  diem  venit  praeditlus  J.uobus  per  attornatum  juum 
praeditlum  et  praefati  jujltciarii  ad  affifas  cot  am ,  tic.  mije- 
p-^  runt  hie  recordum  fuum  in  haec  verba.     Poftea  die  et  bco  in- 

fracontentis  coram  Ed  war  do  JVard  milite  capitals  bar  one  Jcae- 
car ii  domini  regis  et  Jobanne  Turton  milite  uno  jufiniariorum 
diSfi  domini  regis  ad  placita  coram  ipfo  rege  tenenda  afftgnaU* 
rum  jufiiciariis  ipfsus  regis  ad  ajftfas  in  comitatu  Eborum  tapi* 
ejsdas  affignat  s  per  for  mam  Jlatuti,  &c.  venit  infra-nomina- 
tus  Jacobus  Roberts  per  attornatum  fukm  infra-contentum%  et 
fafra-fcriptus  fPillelmus  Savile  licet  folemniter  exa&us  non 
venit  fed  defaltam  fecit  \  Ideo  jurata  undo  infra  ft  mentio 
ccpiatur  verfus  eum  per  defaltam  et  juratores  juratae 
illius  exafti  qutdam  eorum,  viz.  Samuel  Midgley%  tVtlkl- 
mus  Metcalfe,  Radulphut  Aforfden^  dbrahamus  Hugh,  Ro- 
hertus  Taylor f  RUbardus  Burton,  Cbrijhpber  Shaw9  Johannes 

Tilbeme 
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Telbfrne  et  Johannes  PMi*gy  veniunt  et  in  jurat*  ilia  jurati  Satil* 
exiftunt ;  Et  quia  rejidui  jurat  or  urn  ejufdtm  juratat  non  com-  n01*\T,, 
peruerunt9  ideo  alii  de  circumjlantibus  per  vicecomitem  comi- 
tates praedicli  ad  hoc  elecli  ad  requifitionem  praedicli  Jac^obi 
Roberts' ac  per  tnandatum  jufticiariorum  praediclorum  de  novo 
afponuntur%  quorum  nomina  panello  infra -fcripto  afftlantur 
fnundum  formam  ftaiUti  injiujufmodi  cafu  nuper  edits  et  pro- 
vifi ;    Ac  juratores  Jic  dt  novo  oppofni%  viz.  Thomas  lVard%  x 

IVillelmus  Pulleine  et  Johannes  Prieft)  exatti  fimiliter  veniunt \ 
qui  ad  v  ritatem  de  inf  a  contentis  fimul  cum  aliis  juratoribus 
praedicli  s  prius  impanellatis  et  juratis  die  en  dam  eletii  triati  et 
jurati ,  dicunt  fuper  facramentum  fuum%  quod  praediclus  Wil*  «, 

lelmus  eft  eulpabilis  de  pr a  miffs  interius  ei  impofetis  modo  et 
firma  prout  praediclus  Jacobus  interius  verfus   earn  queritur,  * 

et  ajfdunt  dainna  ipfus  Jacobi  occafione  infra-fcripta  ultra 
mi  fas  et  <uftagia  fua  per  ipfum  circa  feci  am  j'uam  in  hue  parti 
appofita  ad  undtcim  libras,  et  pro   mifis    et  cuftagih  illis  ad  If 

quadraginta  folidos  :  Et  quia  jujliciarii  hU  fe  advifare  volunf  X 

de  et  Jupi*  praemijfis%  priufquam  judicium  inde  reddanr,  dies 
datus  eft  praefato  Jacobo  hie  ujque  in  oclabat  fanfii  Hilar ii 
de  audiendo  inde  judicio  fuo%  eo  quod  iidem  ju/ficiarii  hie  inde 
n*ndumy  &c.  Ad  quern  diem  venit  hie  praediclus  Jacobus  per 
attornatum  juum  fraediclum.  Et  fuper  hoe  vijis  praemijjiii 
etper  jufticiariof  hicplenius  intetieclis.  Confideratum  eft  quod  jujgnunt. 
praediclus  Jacobus  recuperet  verfus  praefatum  Willelmum 
damnafua  praedicla  ad  trefdecim  libras  per  juratores  praediclos  " 
in  forma  praedicla  ajfcffa%  necnon  decern  et  feptem  libras  eidem 
Jacobo  aid  requifitionem  fuam  pro  mifis  et  cuflagiis  fuis  pra*~ 
dicJii  per  curiam  hie  de  incremento  adjudicatast  quae  quidem 
damna  in  Mo  fe  attingunt  ad  triginia  libras  \  Et  praediclus 
IVillelmus   in  mifericordia* 

The  Gngle  queftion  of  Ibis  cafe  was,  if  A.  procures  B. 
falfly  and  malicioufly  to  be  indi&ed  of  a  riot,  upon  which 
indtdment  B.  is  acquitted  ;  whether  B.  may  have  an  a&jon 
againft  A.  for  lb  falfly  and  malicioufly  procuring  him  to  be 
indided  ?  And  after  verdict  for  the  plaintiff,  this  was  moved 
in  arreft  of  judgment  by  ferjeant  Lutwyche  for  the  defendant* 
And  it  was  argued  by  ferjeant  Wrigtot  for  the  plaintiff  in 
Michaelmas  term  8  trill.  3.  C.  B.  And  after  having  been 
argued  two  or  three  times  at  the  bar  of  the  court  of  common 
pleas,  the  judges  in  Hilary  term  8  Will.  3.  pronounced  their 
opinions  in  folemn  arguments.  And  Nevill  and  Powell  juf- 
tices  held,  that  the  action  would  well  lie.  But  Treby  chief 
juftice  was  of  opinion  againft  the  action*  Whereupon  judg- 
ment was  entrcd  for  the  plaintiff.  Upon  which  error  was 
brought  for  the  defendant  in  B.  R.  And  it  was  argued  by 
Sir  Bartholomew  Shower  for  the  plaintiff  in  error,  and  by 
myfelf  for  the  defendant,  Hill.  9  Will.  3.  B.  R.  and  by 

Mr. 
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Savile  ,     Mr.  Halifax  the  plaintiff,    and  Mr.   Nortbey  for  thede* 

^  fendant,    Pa/ch,   10  Will.  3.  B.  R.   And  now  in  this  term 

Holt  chief  juftice  pronounced  the  refojution  of  the  court, 

that  the.  a&ion  would  well  lie  ;  and  therefore  all  the  court 

was  of  opinion,  that   the  judgment  oiight   to   be  affirmed. 

And  Holt  chief  juftice  faid,  that  this  point  is  not  primae  in- 

prefltonis,  but  that  it  has  been  much  un/ettled  in  Wefoninfier- 

hall>    and    therefore  to   fet  it  at    reft   is  at  this  time  very 

A     <a*     1"      nece|Tary.     And,   i.he   faid,  that   there   are  three  forts  of 

for  a  mabViou^  damages,  any  of  which  would  be  fufficient  ground  to  fup- 

indiament,  the  port  this    aclion.    i.  The  damage  to  a   man's  fame,  as  if 

charge  ofwhich  the  matter  whereof  he  is  accufed  be  fcandalous.     And  this 

^HzcsthTart    WaS  tht"  Srounc1  of  tnc  ca^c  between  Sir  Andrew  Henley  and 

D.  ace.  Gilb.      ^Tm  Burftalli  Raym     180.     But   there  is  no  fcandal  in  the 

Rep.  Law  &     crime  for  which  the  plaintiff  in  the  original  aclion  was  in- 

£q.  302.  dieted.     2.  The  fecond  fort  of  damages,  which  would  fup- 

hL^rfonaUc-  Port  ^uc^  an  a(^on>  arc  fucn  as  are  done  t0  trje  perfon;  as 
curity.  D.acc.   where  a  man  is  put  in  danger  to  lofe  his  life,  or  limb,   or 
OUb.  Rep.  Law  liberty,  which  has  been  always  allowed   a   good  foundation 
&Eq.  aoa.        of  fuch  an  aclion,  as  appears  by  the  flatute  de  confpiratortbus 
(in  the  printed  book  faid  to  be  made  33    Edw.  1.  but  in 
fad!  it  was  made  (a)  21  Edw.  1.  as  my  lord   Cote  obferves, 
2  Inft.  562.)  where  the  parliament  defcribes  a  confpirator, 
and  the  ftatute  of  Wejlm.  2,    13   Ed.  1.  St.  1.  c.  12.  which 
gives  damages  to  the  party  falfely  appealed,  refpe&u  kabitt 
ad  imprifonamentum  et  arreftaticnem  corporis ,  and  alfo  ad  i»- 
famiam  ;  but  thefe  kinds  of  damages  are  not   ingredients  in 
the  prefent  cafe.     3.  The  third  fort  of  damages,   which  will 
fupp^rt  fuch  an  action r  is  damage  to  a  man's  property,  as 
1  where  he?  i$  forced  to  expend  his  money  in  neceflary  charges, 

to  acquit  himftlf  of  the  crime  of  which  he  is  accufed,  which 
is  the  prefent  charge.     That  a  man  in  fuch    cafe  is  put  to 
pxpences  is  without  doubt,  which  is  an  injury   to-  his  pro- 
perty ;  and  if  that  injury  is  done  to  him   malicioufly^  it  is 
reafonable  that  he  fliall  have  an  ad  ion  to  repair  himfelf. 
And  though  this  doctrine  has  been  queftioned  lately,  it  was 
always  received  in  ancient  times.  3  Ed.  3.  19.  3  Ajfupl  13. 
7  Hen.  4.  31.  a.  11  Hen.  7.   25,   26.  F.  N.  B.   116.  Stile, 
379.  At  wood  v.  Monger.     But  it  was  objected  at  the  bar 
againft  thefe  old  cafes,  that  they  were  grounded  upon  a  con- 
jfpiracy,  which  is  of  an  odious  nature,  and  therefore  fufficient 
Confpiracy  is    gTOund  for  an  a&ion  by  itfelf.   .But  to  this  obje&ion  he  an- 
unieft^rac3-^  iwered,  that  confipiracy  is  not  the  ground*  of  thefe  anions, 
count  of  fpecial  but  the  damages  done  to  the  party;   for  an  aftion  will  not 
damage.  Vide    iic  for  the  greateft  confpiracy  imaginable,  if  nothing  be  put 
9  Co.  55.  b.       jn  cxecution  ;  but  if  the  party  be  damaged,  the  aclion  will 
Bu'nt^s  l^iia-  He.     From  whence  it  follows,  that  the  damage  is  the  ground 
able,  though      of  the  aftion,  which  is  as  great  in  the  prefent  cafe  as  if  there 
nothing  be  done  hacj  been  a  confpiracy.     And  F.  N.  B.  114.  D.  fays,  that 
in  con£equen«c      hcrc  two  caufc  a  man  t0  j^  indiQed,  if  it  be  faifc  and  ma- 
thercof.  r 


(a)  Vide  Ruffhead's  preface  tp  the  Statutes,  p.  34 


licious. 


Mick  Term  10  Will.  3.  379 

ficious,  he  fl  all  have  confpiracy ;  where  one,  he  mall  have      Sa«h 
cafe:  fo  that  the  aftions  are  founded   upon  one  common     j^^,. 
foundation,  but   the   number  of  the  parties  defendants  de-        * 
tcrmines  it  to  the  one  or  to  the  other.     2.  Though  in  the  cnnfpiracy  lie* 
old  books  fuch  aftions  are  called  confpiracies,  yet  they  are  not  for  am*- 
nothing  in  feft  but  aftions  upon  the  cafe.     For  confpiracy  J^™^ 
(to  fpeak  properly)  lies  only  for  procuring  a  man  to  be  in-char^contfub- 
difledof  treafon  or  felony,  where  life  was  in  danger.  F.  N.B.  jcacd  the  party 
\\6.  A.     [Note,  Treby,  chief  juftice  was  of  the  fame  opi- to  capital  ru- 
nion  in  C.  J.].     And  if  fuch  an  aftion  be  fued  againft  two  »'J»«£  •*£- 
defendants  for  procuring  a  man  to  be  indifted  of  a  fmailerj  g^iee; 
offence,  though  the  word  confpiraverunt  be  in  the  writ,  yet  i?.  n.B.iiA 
if  one  of  them  he  acquitted,  the  other  may  be  found  guilty,  h. » inft.  56.V 
(i  Hen.  7.  25.      Contra,  of  a  proper  aftion  of  confpiracy  ;  ^ac™£{Jnft' 
for  there  if  the  one  be  acquitted,  no  judgment  can  be  given  Abr.m.ivin. 
agaiiifi  the  other.     But  confpiracy,  though   it  be  not  put  in  20.  1  pany, 
execution,  is  a  crime,  and  is  punilhabJe  in  the  leet.    But  in  "o.  pl.ro. 
an  aftion   for  a   confpiracy    no  villainous  judgment  ftaM  J^gSKl 
be  given;  unlefs  the  life  was  endangered  by  that  confpiracy  5  aionc  cannot  be 
andTtherefore  where  it  is  brought  for  a  trefpafs,  it  is  only  an  found  guilty. 

F.  N,  B  114.  15.  1x5.  E.  W,  Jon-  94.  1  Saund.  219.  Scmb.  M<  2  Inft.  562-  F  N.  B.  116. 
K.  Coatta  in  cafe  in  the  nature  of  confpiracy.  R.  ace,  I  Wilf,  2JO,  I  SiUiid.  229.  I  Roll. 
Abr.  111.  %  Vin.  19.  I  Danv.  209.  pi.  9.  Semb.  ace.  1  Inft,  562.  f  •  N-  tt  JM-  *>.  H<>- 
lc.Cro.Car.239.pl.  22. 

Objection.  The  opinion  of  the  judges  in  the  cafe  of  Sir 
Andrew  Henley  and  Dr.  Burfta!l>  Raym.  j8o.  was,  that  no 
aftion  will  lie  for  falfely  and  malicioufly  procuring  a  man 
to  be  iqdifted  of  a  trefpafs.  He  faid  that  he  remembred  that 
they  were  of  fuch  Opinion,  and  denied  the  cafe  of  7  Hen. 
431.  But  to  that  he  anfwered,  that  though  he  had  a  great 
regard  to  what  the  judges  then  faid,  for  the  court  was  then 
compofed  of  very  knowing  men,  yet  that  opinion  was  not 
judicial,  for  fuch  matter  was  not  then  in  queftion.  But  in 
this  cafe  if  the  grand  jury  had  found  ignoramus,  no  (a)  aftion  (fl) VIde  i*^* 
had  lain  again  ft  Savile  for  preferring  the  bill,  becaufe  Roberts  Neither*  cited, 
had  not  been  imprifoned,  nor  fcandalized,  nor  put  to  expences. 

Objection.    Such  actions  will  difcourage  profecutions  and 
there  is  no, more  reafon  that  an  ad  ion  fliould  be  maintain- 
able in  this  cafe,  than  where  a  civil  aftion  is  fued  without 
caufe,  for  which  no  action  will  lie.     If  a  man  (landers  an- 
other by  fuing  of  an  action  in  a  proper  court,  no  aftion  will 
lie  for  it.  2  R.  3.  9,  10.      Keihv.  26.     Anfwer.  There  is 
a  great  difference  between  the  fuing  of  an  aftion  malicioufly, 
and  the  indifting  of  a  man  malicioufly.     When  a  man  fucs 
an  aftion,  he  claims  a  right  to  Kimfelf,  or    complains  of  an 
injury  done  to  him  ;  and  if  a  man  fancies  he  has  a  right,  he 
may  fue  an  aftion.  4  Co.  17.   a.    makes  a  difference,  that  Slander  of  utl« 
if  a  man  calls  A.  who  (b)  is  heir  at  law  to  B.  a  baftard,  A.  u°d.cr ,a  c.Iaim- 
may  have  an  aftion  againft  the  man-,  but  if  the  man  fays  A.  aabnabie.Vide 
is  a  baftard,  and  1  am  heir  to  B.  no  aftion  lies.     If  then  Burr.  2412. 
the  law  will  permit  a  man  to  make  a  falfe  claim  out  of  a 
(J)  Vide  11  Mod.  210. 
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Sa*ue  court  of  juftice,  a  fortiori  when  he  proceed*  to  aflert  his 
*•         right  in  a  legal  courfe.     2.  The*  common  law  has  made 

obe  Tt.  prQyjfjQ^  to  hinder  malicious  and  frivolous  and^ vexatious 
fuits,  that  every  plaintiff"  (hou)d  find  pledges,  who  were 
amerced,  if  the  claim  was  falfe  ;  which  judgment  the  court 
heretofore  always  gave,  and  then  a  writ  iflued  to  the  coro- 
ners, and  they  affecred  them  according  to  the  proportion  of 
the  vexation.  See  8  Co.  39.  b.  p.  AT,  fi.  76.  a.  But  that  me- 
thod became  difufed,  and  then  to  fupply  it,  the  ilatutes  gave 
cofts  to  the  defendants.  And  though  this  pra&ice  of  levying 
of  amercements  be  difufed,  yet  the  court  mud  judge  ac- 
cording to  the  reafon  of  the  law,  and  not  vary  their  judg- 
ments by  accidents.     But  there  was  no  amercement  upon 

Aminwhofuei*n^^mcnt$»  anc*  tDC  Party  Dac'  not  anY  remedy  to  re- 
without  a  caufe  imburfe  himfelf  but  by  aftion  2.  If  A,  fues  an  atfion 
w  liable  tP  »»    againft  B,  for  mere  vexation,  in  fome  cafes  upon  particular 

f ^cUi'da  *ar  dam*gc  -&•  maY  nave  an  a&'on  »  hi*  it  fe  not  enough  to  fay 
•To^fwncdby  that  A.  fued  nim^a^  et  malitiofe*  but  he  muft  (hew  the  mat- 
that  fuit.  R.ace.  ter  of  the  grievance  fpecially,  fo  that  it  may  appear  to  the 
a  Wilf.  302,  court  to  be  manifeftly  vexatious.  1  Si  J.  434.  Daw  v.  Swain, 
Lm^lTo  wncrc  *hc  fpccial  caufe  was  the  holding  to  exceflive  bail. 
D.acc.aMod. *^ut  >f  a  ftranger  who  is  not  concerned,  excites  A.  tofue 
52.Vidc1Vent.an  action  againft  B.  B.  may  have  an  action  againft  tbt, 

161  °*'tL!h'    ft"0^-     F*  N'  B-  9*'  "•  and  2  Inft-  444- 

Ed.  n.  4.  If  no  fpecia]  damage  it  occasioned,  not.  S.  C.  f  Vtn.  595.  pi.  a8.  *  V».  26.  pi 
43.  R.  ace.  12  Mod.  257-  £>.  ace.  Glib.  Rep.  Law  &  Eq.  19 7.  Vide  Co.  Lite.  161.V  &.1& 
£d.  n.  4.    But  a  ftranger  who  incite*  him  to  fue,  is. 

f«)VdeG'Ib  Objection.  The  cafe  of  Chamberlmin  v.  PrtfcoU^  Reym. 
RepXaw&Eq.  13c.  Holt  chief  juftice  (a)  anfwered,  that  he  had  a  manu- 
304.  fcript  report  of  the  faid  cafe  of  Bridgmarr  chief  juftice  of  the 

common  pleas,  written  with  his  own  hand,  where  the  cafe 
is  reported  to  be  thus  :  Chamberlain  brought  an  action  upon 
the  cafe  againft  Prefcott%  in  which  he  declared,  that  the  de- 
fendant Prefcott  caufed  him  falfo  et  maiitio/e  to  be  indicted 
upon  the  8  EL  c.  a./  4.  for  having  caofed  C.  to  be  arretted 
at  the  fuit  of  5.  without  his  confent,  of  which  he  was  ac- 
quitted, tsV.  after  verdict  for  the  plaintiff  it  was  moved  in 
arreft  of  judgment  in  the  king's  bench,  and  judgment  was 
entered  for  the  plaintiff;    upon  which  error  was  brought  in 
the  exchequer-chamber,  and  after  the  reftoration  that  cafe 
had  the  great  debate,  and  the  judgment  of  the  king's  bench 
for  maintaining  of  the  xdtiotk  was  reverfed.     Bridgman  chief 
juftice  was  againft  all  fuch  actions.     But  it  appear!  by  his 
report,  that  this  was  not  the  reafon  of  the  reversal  of  the 
One  of  fevml  judgment,    but  becaufe  Chamberlain  was  indicted  for  that 
joint  irediton   which  was  no  offence  at  all ;  <  for  in  fact  Prefatt  arretted  C. 
debT  ■ncShthc  in  n,s  own  namc  *nd  thc  nawc  of  3.  for  a  debt  due  to  them 
the  confent  of *  Joindy»  which  was  lawful  without  the  confent  of  S.  and  if 
hi*  companion*. &  did  not  appear,  if  it  were  in  a  perfonal  action  he  might 
s.  c.  1  Vin.     be  nonfuit,  if  in  a  real  action,  fummoned  and  fevered ;  and 
59*.pi.i6,in   therefore  it  was  (*)  held  to  be  no  ofience. 

{f  j  VaJc  Cilb,  Rep.  Law  &  E<j.  204.  ao6. 

Objection, 
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Objection.     Yet  Chamberlain  was  put  to  expence.     An-       Bavil* 
fWer.    If  he   had  been  guilty,    he  could  not  have  been  *• 

damaged,  for  the  (a)  judgment  mult  have  been  arretted.     In  /a*  yic£  G^ 
Cro.  EL  S36.  pi  1 .  this  point  came  in  queilion,  and  in  it  the  Rep.  Law  and 
court  wore  divided ;  but  in  Chamberlain's  cafe  it  was  held  *fl-  *o+  »o6. 
clearly  to  be  out  of  the  ftatute  8  EL  c.  \.f*  4 ;  then  fince  the  ' 
offence  for  which  he  was  indi&ed  was  not  any  offence,  he 
put  himfelf  to  unncceffary  charges  in  the  defence  of  himfelf. 
For  the  fame  reafon  it  is  held,  9  Ed.  4.  12.  that  if  a  man  b* 
profecuted  upon  an  ill  indiclment,  an  aftion  will  not  lie.     In 
1  Roll.  Abr.   112.  2  Fin.   19.  1  Danv.  209.  pL  9.  the  mat* 
ter  of  fcandal  was  not  fuch  whereof  the  common  law  takes 
notice.     And  in  2  Mod.  51.  there  is  the  fame  difference 
taken.     But  per  Halt  chief  juftice,  though  this  aclion  will 
lie,  yet  it  ought  not  to  be  favoured,  but  managed  with  great  ^  g.  c.  avin. 
caution.    For  if  the  indictment  be  found,  the  (b)  defendant  38.  pi.  19.   1% 
in  fucb  action  will,  not  be  bound  to  (hew  a  probable  caufe,  vin-  ?*•  PL  *•. 
but  the  (c)  plaintiff  will  be  conftcained  to  (hew  exprefs  ma-  QX  Jt?' 
lice  and  iniquity  in  the  profecution.     2,  If  ignoramus  be  re-  544,  545. 
turned,   where  the   indiclment  neither  contains  matter  of  An  action  lie* 
fcandal,  nor  caufe  for  imprifonment,  or  lofs  of  life  or  limb^  {j^T^"^  * 
no  action  will  lie ;  but  if  there  is  fcandal,  or  lofs  of  liberty,  ^^  though 
&.  an  a&ion  will  lie.     The  whole  court  being  of  this  opi-  the  grand  jury 
nioo,  the  judgment  was  affirmed,  HiL  34  Of  35  Car.  2.  B.  do  n<*  find  it,   , 
R.  Shutters  cafe,  and  Dobbitu  v.  Sir  Richard  Neivdigate  at  ^^^ 
the  end  of  the  reign  of  Charles  II.  cafe  for  falfly  and  mali-  fCandalizca  the 
cioufly  indidring  them  of  a  trefpafs,  and  after  verdicl  for  the  party,  R.  Yelv. 
plaintiffs,  and  motion  in  arreft  of  judgment,  judgment  was  & 
*«  far  the  phi**  JESS? 

rity,  k.  W.  Jon.  93.  otherwife  not. 

Piatt  verf  Hill.  " 

The  courts  can- 

ACTION  upon  feveral  promifes.     Indebitatus  afl"*pJ*l£^cn<f? 
for  94/.  tor.  and  quantum  meruit  for  another  fum  of  ^j^I  ^  a  c 
94/.  10/.  and  iiiftmui  computaffet  for  72/.  10/.  and  they  were  private  a&  of 
laid  9  Will.  3.    The  defendant  pleaded,  that  he  was  indebt-  parliament,    s. 
cd  to  the  plaintiff  before  the  acl  of  compofition  8  £5*9  W.  3.  ^  *|£  33©. 
c  18.  for  goods  fold,  in  feveral  fums,  in  toto  fe  attingentibus  to  vide'  1  Lev. 
72/.  ioj.  et  non  ultra;  and  then  he  pleads  the  ftat^e  of  8  C5,*o6.  aKcb. 
9  W.  3.  c.  18.  which  makes  a  compofition  made  by  two  thirds  *86-    J  s«*. 
cf  the  creditors  in  number  and  value  to  be  binding  to  the  j^o©*?-  7* 
reft;  and  then  he  brings"  himfelf  within  the  compafs  of  thcpi.  ^  jLugl 
aft,  and  (hews  a  compofition  made,  &c.  and  demands  judg-  95.  n.  41.  * 
meat,  if  he  ought  to  be  fued  before  the  time  appointed  by ,n L  a^ioM  in 
the  compofition  is  expired.     The  plaintiff  demurred.     And  ]J^  "  ,8tonot 
Hall  took  feveral  exceptions  to  the  plea      1.  That  the  a&  (hew  the  very 
of  parliament  is  mifrecited,  the  words  (fecret  and  fraudulent)  day  on  which 
being  omitted;  and  if  a  man  undertakes  to  recite  an  aft  of  Sf.*1"*^!^ 
parliament,  and  mifrecitesit,  though  he  was  not  obliged  tOfatJSEt 
tray  fiirw  that  it  U  a  material  point  whether  it  accrued  before  the  day  mentioned  in  the  declara- 
tion, arci  aver  that  it  accrued  on  a  precedent  day.  But  he  muft  traverfe  that  it  accrued  afterwards. 
Vide  ante  uo.  229.  Salk.  an.  A  |>lea  not  aafwering  ail  it  iuporti  to  anfwer  it  had.  D.  ace.  Salk. . 
......  |,avc 
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of  a  public  iia- 
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if  the  party 
exprefsly 
refers  to  the 
ftatute  he  has 
recited. 
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Adjudged  ao»  • 
eordingly  this 
term  in  C.  B. 
between  Clod 
and  Carter. 
J;.x  rd  tnri 
flatc 
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have  recited  it,  this  makes  the  plea  vicious.  Cro*  EL  236. 
1  Bulftr.  2 1 8.  Sed  no n  alioc.it ur .  For  per  curiam,  this  being 
a  private  act,  the  court  mud  take  it  to  be  as  it  is  pleaded, 
unlefs  the  plaintiff  denies  it,  as  he  might,  by  pleading  nul 
tlel  recora>  or  by  alleging  that  it  is  farther  enacted,  fefr.  and 
then  if  it  is  material,  he  (hall  take  advantage  of  it.  And  per 
Holt  chief  juflice,  if  a  public  act  be  mifrecited  in  the  time,  if 
the  plea  be  tied  up  to  the  ftatute.  which  the  defendant  has 
pleaded,  by  vigore  (latuti  pried'tcTt,  or  contia  formam  fatuti 
praedicli,  this  mifrecitsvl  will  be  fatal :  but  if  the  conclufion 
be  contra  formam  flatuti  generally,  the  judges  will  take  judi- 
cial notice  of  it  as  much  as  if  it  had  been  fliewn  in  the  plea. 
The  fame  law  of  any  other  variance.  Then  Hall  took  ano- 
ther exception,  that  this  contract  appears  to  have  been  made 
after  the  act  of  compofition,  and  therefore  not  within  the 
intent  of  the  aft  ;  for  the  affumpfit  and  debt  are  laid  9  IV.  3. 
and  the  act  was  the  eighth.  And  Treby  chief  juftice  reiufed  to 
difcharge  a  man  who  had  contracted  a  debt  fubfequent  to 
the  act.  But  to  this  Grove  anfwered,  that  this  being  a  con* 
tract  raifed  by  the  law,  the  plaintiff  might  lay  it  any  day; 
and  if  this  fhould  put  it  out  of  the  intent  of  the  ad,  the 
ftatute  would  be  entirely  evaded.  Sed  non  allocatur.  For 
per  curiam,  the  act  relating  to  particular  perfons  abfeonding, 
or  in  prifon  at  fuch  a  time,  it  cannot  be  intended  but  for 
fuch  debts  as  they  then  owed,  and  not  where  fuch  a  perfon 
gains  fufficient  credit  to  be  intruded  afterwards.  And  then 
the  time  being  material,  the  defendant  mould  have  traverfed, 
abfque  hoc  quod  affumpftt  modo  et  forma  after  the  day  mentioned 
in  the  act.  For  the  promife  is  not  a  promife  every  day  \  for 
if  a  man  brings  indebitatus  ajfumpftt,  and  declares  of  a  promife 
5n  November,  the  defendant  pleads  a  releafe  the  flrft  of  Ma^ 
he  ou^ht  to  traverfe,  abfque  hoc  that  he  affurned  modo  et  forma 
after  the  fir  ft  of  May.  3.  A  third  exception  was,  that  there 
is  an  indebitatus  affumpftt  for  94/.  to  which  the  defendant  has 
not  given  any  anfwer.  And  for  this  reafon  the  whole  court 
held  the  plea  to  be  ill,  for  not  having  given  an  anfwer  to  the 
Whole.     And  therefore  judgment  for  the  plaintiff. 


Where  a  bond 
is  conditioned 


NefTon  verf.  Finch. 

DEBT  upon  bond  conditioned,  that  whereas  the' plain- 
tiff became  bound  to  the  defendant  in  a  bond  of  52/. 
ofmoZVon"00^1^011^  *or  t*ie  truc  Pavmcnt  of  26/.  the  twenty-ninth 
a  certain  day,  of  September  following 5  if  after  the  difcharge  of  the  faid 
payment  of  the  bond  by  the  plaintiff  the  defendant  fhould  make  the  plaintiff 
da"w ^od!f-hC *ree  °^  l^e  cJoth-makers  company  upon  requeft,  that  then 
charge  of  the  this  bond  mould  be  void;  the  plaintiff  (hews  that  he  had 
bon<h  Sed  vide  paid  the  26/.  but  the  payment  was  not  upon  the  29th  of 
4  Ann.  c.  16 

f.  1  a.  Where  the  fervice  of  a  feven  years  apprenticefhip  entitles  a  njan  to  his  freedom,  an  ap- 
prentice bound  for  feven  years  only  is  net  entitled  to  i»i»  freedom,  if  he  trades  on  hi&  oua 
jtccoont  within  the  feven  years. 

Sepuml«r> 
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September,  but  afterwards,  and  that  he  requefted  the. defend-       Nessow 
ant,  but  that  he  had  not  made  him  free.      And  upon  demur-  v# 

rer  judgment  was  given  for  the  defendant,  becaufe  this  pay- 
ment of  the  26/.  could  not  difcharge  the  fir  ft  bond,  being 
after  the  day  \  and  cherefore  the  plaintiff  has  no  title  to  fue 
this  bond  as  yet  ;  becaufe  the  defendant  is  not  bound  to 
make  him  free  of  the  cloth-makers  company  until  the  firft 
bond  be  difcharged.  Note,  it  was  faid  by  Mr.  Crifpe  the 
common  ferjeant,  that  if  a  man  trade  upon  his  own  account 
within  the  feven  years  of  his  apprenticefhip,  the  chamber- 
lain of  London  will  not  make  him  free,  becaufe  he  has  not 
fully  ferved  an  apprenticefhip  of  feven  years. 
Anonymous. 

S.  C.  Salk-  99.  pi.  7. 

A   Had  made  compofition  with  his  creditors  according  to  A  man  is  not 

"•    the  late  aft,  8  fcf  9  W.  3.  r.  18.  and   being  fued  by  a  to  be  difchargei 

non-fubferibing  creditor,  he  moved  for  leave  to  file  common  ?pfJ"  ^ommon  A 
...  rft/i-         t_i_jL  li_l         1  •     .—bail  on  a  ground 

bail,  upon  fuggeltion  that  the  debt  upon  which   the  plaintiff  which amount* 

brought  his  action,  according  to  the  proportion  of  his  com- to  a  determina- 
pofitioa,  would  be  lefs  than    10/.  and   fiuce   the   plaintiff,  'I00  °f*hc  mc" 
though  a  non-fubferibing  creditor,  was  bound  by  that  agree-  r"  °cc*  §J£  c* 
ment,  it  is  reafonable  that  common  bail  (hould  be  accepted.  100.  pi.  9. 
But  the  motion  was  oppofed,  becaufe  it  would  amount  to  a  Birch  v.  re- 
determination of  the  merits  of  the  caufe.     And  it  was  com-  Rla8,,?f^£e*, 
pared  to  the  cafe  of  an  ufurious  contract,  where,  though  the  ?f  t'ftatlit/di- 
contract  be  void,  the  defendant  is  compelled  to  give  fpecial  reels  that  all 
bail.     Sfyod  curia  concefftt.     For  the  plaintiff  here  may  tra-  the  creditors  of 
verfe,  that  the  defendant  had  abfeonded  the  nineteenth  of  ^^  dc-* 
November,  E5V.  and  alio  that  the  fubferibing  creditors  were  fcnptionfhaU 
real  creditors.     But  if  the  plaintiff  had  been  fummoned  be-  be  bound  to  ac- 
forea  judge,  then  the  matter  would  have  received  a  deter-  ccPl  anT  com- 
mination  as  the  Ratute  direfts  ;    or  if  the  plaintiff  had  been  ^To^rtTon 
a  fubferibing  creditor,  and  that  had  appeared  to  the  court,  it  of  his  creditors 
would  have  been  reafonable  to  allow  common  bail,    becaufe  fcall  agree  to 
his  fubferibing  had  been  a  confirmation  of  the  compofition  takc,and  after 

*M  btafctf.  S^TEEr 

who  was  no 

party  to  it  holds  foch  an  infolvent  to  fpecial  bail  for  more  than  16/.  he  cannot  be  difcharged 
upon  common  bail,  though  the  com  portion  upon  his  debt  would  not  amount  to  10/.  A  maa 
held  to  bail  upon  an  ufurious  contract  cannot  be  difcharged  upon  common  bail. 

CCIre  facias  was  fued  tefie  12  Februarii  returnable  quindena  A  fait  upon  a 
°Pafchne.     Between  the  tejle  and  the  return  the  flatute  of?T*facfiasja£ 
8  CS*  9  W.  3.  c.  1 1./  3.  for  preventing  of  frivolous  and  vex-  JnfideVedw 
atious  fuits  was  made,  which  gave  cofls  upon  a  fcire  facias,  commenced 
And  Mr.  Cartbenu  moved  for  cofts,  becaufe  the  return  of  the  from  thc  daT 
writ  was  after  the  twenty-fifth  of  March,  and  that  then  pro-^jj^1^ 
pcrly  thc  fuit  commenced.     But  denied  per  curiam,  becaufe  W     "      C 
the  (latute  fubje&ing  the   defendant   to  a  charge,    (hall  be 
conflrued  ftricMy,   and  in  ftriftnefs  the  action  commences 
from  the  tefie.    And  fo  it  is  held,  where  a  latitat  is  tejle  with- 
in the  fix  years,  and  returnable  after,   this  (a)  will  prevent  (*)  Sed  vuk 
theftatute  of  limitations.    And  perhaps  if  the  plaintiff  hadBurr-**a 
ken  liable  to  pay  cofts,  when  he  fued  this  fcire  facias,  he 

wouI4 
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AvoNYMor  •  would  not  have  fucd  it ;  and  therefore  when  he  has  merer 
ed,  it  is  unrcafonablc  to  give  him  cofts* 


*wiu.3.B,R.  Vinkcnflerne  verf.   Ebden. 

Rot.  4J. 

Pleading:  and  verdidt,  5  Mod.  356.  poft  V0L3.  I48, 

Though  the  CT*Rover  for  an  anchor,  fails  and  cabled  Upon  not  guilty 
confideratiwi  of  1  pleaded,  fpecial  verdifl,  that  the  town  of  Newca/Ne  is  an 
thclmmcmorial  anc*cnt  town  anc*  corporation,  time  whereof,  fcfr .  known  by 
repair  of  the  the  name  of  The  may$r  andburgejfes  of  Newcaftle ;  that  with- 
port,  an  avowry  in  the  town  there  is,  and  time  whereof,  £jV.  hath  been  a 
,  for  the  duty  cuftom,  that  the  mayor  and  biirgefles  have  ufed  from  time  to 
that  th^portU  tlr^c  t0  rePa'r  fbe  Port  °f  ^c  town,  and  that  in  consideration 
in  repair.  S.C.  thereof  they  have  ufed  to  have  a  toll  of  jrf.  per  chaldron  for 
Salh.  148.  all  coals  exported  ;  and  that  for  default  of  payment  they 
H*?1^357  ^avc  u^ec*  ^7  t'lc'r  watcr-bailiff  f°r  *be  ^mc  being  to  diflrain 
Vide  *  Wilf.  quaecunque  bona  of  the  exporter,  who  refufed  to  pay  the  toll, 
396.  per  legem  Angliae-  fuerint  diftringlbilia  \    then  they  find  that 

As  to  port  du-  the  defendant  was  water-bailiff  conftituied  by  the  mayor  and 
^  aWb^he3  burgcffcs  dthito  modo  >  that  thc  plaintiffloaded  fo  many  chai- 
exporterHof  drqns  of  coals,  the  duty  of  which  amounted  for  toll  107/. 
goods,  thema-  the  exporter  refufed  to  pay  it,  and  therefore  the  faid  anchor, 
fterof  theveifcl  faji8j  an(j  cables,  being  parts  of.  the  tackle  of  the  faid  plata- 
joodsareex-  tilPft^lhip,  the  defendant  took  as  a  diftrefs  for  the  toll,  feV. 
ported  is  to  he  an<t  >f  the  goods  are  in  tali  cafuper  legem  terrae  diflringibilia, 
looked  upon  as  they  find  for  thc  defendant ;  ft  non%  then  for  the  plaintiff, 
the  exporter.  And  this  cafe  w*  argued  Trinity  term  gJF.  3.  by  Mr.  Chca- 
ii  Mod.  21*6.  t^am  ^or  f^e  p^intiflFi  and  Mr.  Chejbyre  for  the  defendant, 
Vide  3  l<  v.  '\%.  and  iu  this  term  by  Mr.  Broderick  for  the  plaintiff,  and  by 
And  if  tht  pay-  Mr.  Northey  for  the  defendant.     And  Mr-  Broderich  argued, 

forced""  dd  m'  that  thC  W°rdS  fr"  tali  CafU^  W0UU  n0t  tlC  tl,C  VCrdi^  t0  *C 

treft,  the  an-  fpecial  conclufion,  for  they  ought  to  be  understood,  in  fuch 

chor]  fails  and  cafe  as  is  found  by  the  fpecial  verdidt ;  and  therefore  he  has 

cables  of  his  liberty  to  take  as  many  exceptions  as  he  pleafcs.    And  there* 

jlfc,-mjrrbc-  f°re>   T-bc  took  exception  that  the  toll  being  founded  upon 

diltramed  for  it.    .*-,         .  r    K  ..  r,  6.     -       ,.,r 

s.  c.  Salk.  148.  t"c  confideration  of  the  repaying  of  the  port,  it  would  have 

12  Mod.  216.    been  found  that  the  mayor  and  burgefles  ufed  to   repair  it  *, 

Carth.  357.       for  this  is  like  a  condition  precedent,  and  therefore  perforro- 

*!in?0ivr^i  ance  ought  to  be  averred  ;  for  there  being  no  remedy  to 
ment,  j  Mod.  .*.  .      ,  .    -       . .  .0      .  '    . 

359.  compel  them  to  repair  the  port,  it  ihould  have  been  averred, 

Where  a  place  that  it  is  in  repair.     And  this  is  like  the  cafe  in  5  Co.  78.  h, 

"  d  rftTd0"  ^*" 42,  °^ the  cuftom  °^  P°twater- 37  4JJ*f*  *5'  Dier9  1 17. 
lown.by^hecL- a'  w^crc  t^t  avowant  (hews,  that  the  bridge  was  in  repair, 
fcriptionofthc  and  I  Roil.  Rep.  1.  2  Buijlr.  201.  where  thc  bell-man  avers, 
port  of  the  place  that  he  had  fwept  the  ftreets.  And  this  being  a  duty  againft 
lhai  b  intended  common   r;ght,  the   court  will   intend  nothing  that  is  not 

to  be  meant  °  ■ 

the  port  of  the  town.  Newcaftle  is  in  common  underftaading  a  town.  Cotuts  cannot  take 
notice  of  the  value  of  1  commodity. 

found 
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found.  2  Ex.  It  is  a  prefcription  to  take  the  goods  of  one  .  Vmkin- 
oian  for  the  offence  of  another  man  ;  for  the  cuftom  is,  to  *tkrne 
take  the  goods  of  the  ei porter,  who  is  the  owner  and  not  ebden. 
the  matter,  but  here  the  goods  arc  taken  from  the  mafter, 
becaufe  the  toll  is  not  paid  by  the  owner,  which  Ma  ill. 
I  Leon.  105.  131.  Cro-E/iz.  227.  pi.  13.  Hern,  plead.  607. 
Dyer  199.  b.  pi.  57.  3.  That  the  toll  was  unreafonablc, 
viz.  cd.  per  chaldron,  which  is  worth  no  more  than  2/. 
Sec  moor  474.  4.  That  thefe  goods  are  privileged,  and 
cannot  be  djftrainetf,  Cro  Eliz.  549.  pi.  25.  Noy  63,  and 
the  rather  becaufe  NewcaftU  is  a  market  for  coals,  which 
privileges  the  (hip  coming  to  the  market  to  fetch  them. 
But  admitting  that  they  were  diftrainable,  yet  they  ought 
to  (hew,  that  there  was  no  other  fufficient  diftrefs ;  as  the 
cafe  is  of  cattle  of  the  plough.  Co,  Lit.  47.  a.  1  Sid.  348. 
fL  14.  Dyer  31X-  a.  pi.  86.  Fitzh.  Nat.  Bre.  90,  174.  20 
Edw.4.  3,  13  Co.  2.  5.  They  are  not  within  the  cuftom  j 
for  the  cuftom  is,  for  nil  coals  exported  from  the  port  of  the 
town  of  Ne*wcqftlet  but  thefe  coals  are  found  to  be  exported 
from  the  port  of  Neweaflle.  Now  the  port  of  Newcajfle  ex- 
tends much  farther  than  the 'port  of  the  town. 

But  Mr.  Northey  for  the  defendant  argued,  that  Mr. 
Broderick  was  concluded  by  the  fpecial  conclusion  of  the 
verdiS,  to  take  thefe  exceptions.  For  where  the  jury  make 
a  fpecial  conclufion,  the  court  cannot  confider  any  thing, 
but  what  was  fpecially  referred  to  them  by  the  jury.  5  Co. 
97.  a.  Cro.  Car.  21.  Moor  ify.  pL  420.     So  that  all  the 

S;ceptions  but  the  fourth  are  out  of  the  cafe.      And  as  to 
at  he  faid,  that  fails,  anchor  and  cables  are  diftrainable  as 
reafonably  as  any  other  thing.      For  fuppofe  the  plaintiff  to 
be  the  exporter,  and  the  perfon  who  is  properly  obliged  to 
the  payment  of  the  duty ;  his  goods  ought  ,to  be  liable  to 
the  diftrefs  for  the  toll.     In  cafe  of  rent  th£*  averia  carucae 
arc  (a)  not  privileged,  where  there  is  not  other  diftrefs  fuf-  (•)  D.  »cc 
ficient :  and  that  law  is  founded  upon  the  ftatute  of  5 1  Hen.  £om-  *?j,llr*f!" 
S  5/.  4.  See  2«  Inft.  132.  565.  Co.  Litt.  47.  a.   But  the  j;^„£ 
law  does  not  privilege  a  (hip  from  diftrefs.     Doubtlefs  a 
ihip  in  a  yard  may  be  diftrained  for  rent  iffuing  out  of  the 
yard.     In  Dyer  117.  a-  pi.  73.  a  ferry  boat  diftrained. 

hut  per  Holt  chief  juftice,  fuppofing  that  there  was  no 
fpecial  conclufion  here,  •  yet  he  was  of  opinion,  that  thefe 
exceptions  were  not  good.  For,  1.  By  him,  there  is  not 
any  necefllty  to  aver  here,  that  the  pott  was  in  repair  ;  for 
the  confideration  is,  that  they  have  ufed  time  whereof,  C5V.< 
to  repair,  isfc.  fo  that  the  confideration  is  that  they  have 
been  time  whereof,  &c.  obliged  to  repair,  and  not  the 
actual  repairing  of  it.  %.  This  duty  of  $d.  per  chaldron 
is  not  unreafonabk,  for  the  court  cannot  take  notice  of 
the  price  for  which  they  are  fold.  ,  3.  To  fpeak  pro- 
perry  in  the  way  of  trade,  the  owner  of  the  goods  is  the 
exporter ;  but  as  to  the  duties  of  the  port,  the  mafter  of 
the  {hip  is  the  exporter  and  fatisfies  and  difcharges   all 

Vol.  I.  Cc  fucb 
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Vimkem-     fuch  duties -,    for  it -would  be    very   uorcafonable  to  drive 
W"NI      the  mayor  and  burgeflcs,  or  the  owner  of  the  toll,  to  fend 
Eb»en.       to  feek  the   merchant.      And  this  is  the  conftant   ufage. 
"It   is    very  reafonable    that  fudh  duties    (houid    be   paid, 
for  without  ports  there  would  be  no  navigation,   and  with- 
out a  duty  the' port  would  nor  be  repaired,  toV.  AndJft// 
f  .   .       chief  juflicc  cited  a  cafe  of  Maldtn  in  Effete^  3  Keb.  532. 
in  con^radon  The  corporation  there  prescribed  in  a  que  tjlate%  that  they 
of  repairing  a    and  all  thofe,  &c.  time  whereof,  &c.  have  ufed  to  repair  the 
port  in  a  bo-      fnj  port,,  in   confederation  whereof  they  have  ufed  time 
~oUhu  t0nhihT  whcrcof»  &c-  to  receive  for  all  lands  fold  within  the  pre- 
falcofanysof    cin£i  of  the  borough,  a  certain  rate  of  iorf.    in  the  pound 
the  land*  within  out  of  the  purchafe  money  ;  and  it  was  adjudged  a  good 
tlJ«JoroVSh »  cuftom ;    and   this  is  what  they  call    Lwd-chcap ;    for  the 
f  Keb.ciVaSi  landholder  reaps  a  benefit  by  the  trade  corning  to  the  town 
A  corporation    by  rcafon  of  the  port.     And  it  was  objected   there  againft 
majprefcribcin  the  prescription,  becaufe  it  was  laid,  with  a  que  eftate^  but  it 
aquc  cfta£-      was  held  well  enough,    for  a  man   may  have  had  the  bo- 
53™C  *    C"    rougbi  and  may  have  granted  it  to  the  corporation.     Now 
this  prefent  cafe  is  much  (Ironger,  the  duty  being  paid  by 
the  trader,  who  reaps  the  benefit  of  the  .port.      4.  It  is 
(b)  Vide  Co.     truc^  that  (b)  a  horfe  cannot  be  diftfained  in  a  fmith'sfhop, 
Com48.*Bti3i^ *   &*-  but  there  is  no  frj  fuch  reftriaion   where  the  diftrefs 
1498.  Bl.  483.  «  f°r  a  perfonal  duty.     The  duty  in  this  cafe  arifes  out  of 
the  g6ods  laden   to  be  exported  ;   fo  that  by  their  being 
laden  the  duty  commences,  and  the  (hip  becomes  charge- 
able, and  a  fortiori  any  part  of  her.      Doubtlefs  any  other 
goods  of  the  perfon  who   ought  to  pay  the  duty  may  be 
diftrained  as  well  as  thofe  for   which  the  duty  is  payable. 
If  a  man  ought  to  pay  a  penny  a  head  as  toll  for  twenty 
(heep,  any  of  the  fheep   may  be  diftrained  for  the  whole 
duty.      5.  Newca/ile  in  general    underftanding   is  a  town, 
and  then  port  us  Netwcqftle  is  the  port  of  the  town  of  New- 
cq/fUf  and  all  one.    Judgment  for  the  defendant. 
fmj  In  3  Keb.  53  a.  which  it  certainly  the  cafe  here  cited,  the  ronfidcration  ii  ftaud  tt 
hare  been  the  repairing  of  the  bridge*.  (<)  Vide  Burr.  588. 

Harrifon  verj.  Cage  and  his  Wife. 

Entry  poft.  vol.  3.  p.  268.  Salk.  737. 

AnaAionliet  jf^ASE.  The  plaintiff  declared,  that  in  confidera- 
IS^^T  V-^  tion>  that  he  Promifcd  th€  defendant's  wife  to 
promife  of  mar-  marry  her,  (he  being  then  fole,  (he  affumed  and  promifcd 
ria^e. S.C.Salk. to  the  plaintiff  to  marry  him;  and  though-  the  plaintiff 
24. 11  Mod.  wa9  rcadyf  an<j  after  offered,  to  marry  the  defendant's  wife, 
VmSl^i.  &'•  ^P011  mn  afutnpfit  pleaded,  vcrdia  for  the  plaintiff,  and 
Holt  456.  400/.  damages.  After  motion  for  a  new  trial,  and  denial 
A  promife  to  of  it,  Montague  moved  an  arreft  of  judgment,  that  the  action 
marry  which  wouid  not  \\t  for  want  0f  a  conOderation.  For  though  in  fuch 
tain  the  timeT  ca^c  a  wc*m*n  may  have  an  action  againft  a  man,  the  reafon  of 
it  a  promife  to    that  is,  becaufe  marriage  is  an  advancement  to  the  woman,  but 

marry  in  a 

reasonable  time  upon  requeft.  S.  C.  Carth.  467.  '  On  a  promife  to  marry  upon  requ*  ft »  the 
requeft  need  not  be  made  with  a  paribn.  R.  ace.  Cart.  233.  In  an  action  on  a  promife  ta 
marry  upon  rcqneft  a  declaration  which  (hewithat  the  defendant  has  married  another  perfoa 
»r.o  i«  living  seed  not  ftate  a  requeft. 


»  J>-  .   9  M     tlllm  *• 
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it  is  ao  advancement  to  the  man,  and  therefore  the  conGder-    Hawimn 
ation  fails,  Hob.  10.     And  he  cited  the  cafe  de  caufa  matri- 
monii praeheutiy  which   lies  for  the  woman,  and  not  for  the 
man.    Co.  Jyitt*  204.  a.  F.  N.  £.205.      And   the  cafe  in 
1  Roll.  Abr.   22.  Vin.   307.  pi.  20.    is  where  a   woman 
brought  the    adion.     AnJ   he  cited   alfo   the    opinion  of 
Vaughan  in  the  cafe  of  Dickinfon  and  Holcroft.  Carter ,  5  23. 
iFreem.  95.  3  Keb.  148.    2.    Ex.  That  there  is  no   time 
prefixed!   and  he  '  does   not  (hew  a  requeft   with  a  parfon. 
But  this  laft  exception  was  not  regarded ;  for  as  to  the  time, 
it  fliould  be  in  convenient  time;  and  as  to  the  requeft  with 
a  parfon,  that   was  over-ruled  in  Dickinfon  and  Holcroff* 
Cafe.     Cart.  233.  1    Freem.  95.  3  Keb.   148.     Which  cafe 
though  it  was  debated  in  C.  S.  yet  upon  error  brought  in 
&  &  it  was  affirmed  upon  the  nrft  opening.    Befides,  that 
ta  this  cafe  it  appears  that  the  defendant  has  difabled  her* 
fdf  by  marriage  from  the  performance  of  her  promife.  And 
as  to  the  firft  exception,  per  Holt  chief  juftice,  there  is  the 
fame  confideration  in  the  cafe  of  the  promife  of  a  woman  as 
in  that  of  a  man  ;  for  the  ground  of  the  virion,  where  the 
woman  brings  the  aSion,   is  the  promife  of  the  woman  ; 
for  the  a&on  being  founded  upon  mutual   promifes,  if  the 
woman's  promife  be  void,  the  man's  promife  will  be  nudum 
pafium.    The  cafe  upon  the  writ  de  caufa  matrimonii  praek- 
cuii  is   ancient  law,   and  (lands    upon  its    own  bottom : 
Vaughan  chief  juftice  grounded  his  opinion  upon  this  mat- 
ter's being  of  ecclefiaftical  conufance  \  for  it  the  contraft 
were^r  verba  de  praefeniit  it  cannot  be  difcharged  ;  and  if 
a  man  have  damages  in   an  a&ion  for  it,  that  would  dis- 
charge the  contract.    Obje£Uon.  That  there  might  be  fome 
difability,  which  might  hinder  the  performance,   which  is 
properly  conufable  in  the  fpiritual  court.     Anfwef.     Such  A  difability 
difability  might  be  pleaded  as  confanguinity  within  the  Le-  *>y  confangui- 
viticai  degrees,  or  it  might  be  given  in  evidence  upon  non  °^  ™**  Kc  *"" 
afumgfit  pleaded.    Precontrad  (a)  is  a  difability,  but  it  will  ITihe  general* 
not  avoid  the  performance  of  your  promife,  becaufe  it  pro-  ifluein  an 
cefds  from  your,  own  aft.     And  (by  him)  marriage  is  an  ?Aipn  for  the 
advancement  as  much  to  the  man  as  to  the  woman.    Butp^c^f*ar- 
Rakeby  juftice  took  time  to   confider  that,    and  at  another  riage.* 
day  delivered  his  opinion  alfo  for  the  plaintiff;  becaufe  mar* 
riage  is  an  advancement  as  much  to  the  man  as  to  the  wo- 
man.* And  to  prove  that,  he  relied  upon  the  cafes,  where 
a  man  brings  an  a&ion  for  fcandalous  words,  by  which  he 
loft  bis  marriage.     1    Roll    Rep.  79.    2  JSu/Jr.   276.     3 
Bulp.  4$.     Cro.  Joe.  323.  pi.  2.  Cro.  Car.  269.    And  if 
a  man  covenants,  in  consideration  of  a  marriage  -  to  be  ce- 
lebrated, to  ftand  feifed,  this  will  raife  a  ufe.     And  for  thefe 
rcafons  judgment  for  the  plaintiff    Note,  it  was  ruled  in  a  praiife  to 
this  cafe  at  Norfolk  fummer  affifes  laft  paft,   by  Ward  lord  m*«7  w  not 

within  the  10 
Car.  ft.  c.  3.  f.  4.  R.  coat.  3  Ley.   A  promife  to  pay  a  mairiaze  ration  it, 
fsj  Vide  Wk.  438.  PL  but  fee  alfo  %6  Q.  ft.  c.  33.  £  13.  *   ^ 

Cc  2  chief 
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Haekmoh   chief  baron,  that  this  promt  fe  had  no  need  to  be  in  writing 

*•  by  the  ftatutc  of  frauds,   29  Car.   2.  c.  3.  f,  4.     And  Mr. 

**       Northey  faid  at  the  bar,  that  the  ftatute  intended  only  a£rce- 

merits  to  pay  marriage  portions,  and  that  it  had  often  beea 

ruled  fo  by  Holt  chief  juftice.  S>uod  Holt  non  negavit* 

Wrecked  goods  nER  Holt  chief  juflice,  always  fince  the  cafe  of  Siepanf 
pay  no  cuftoms,  mT  Vt  Gofnold\  Veugh.  1 59.  it  has  never,  been  made  a  doubt, 
R-acc-^lu^h- but  that  wreck  (hall  not  pay  cuftom.  And  mention  being 
D.9acc?MWoy.ma^c>  that  **"*  P°*nt  ^ad  ^cen  MR1**  between  Sir  William 
B.  1.  c.5.  f.  9.  Courtney  and  Bower, poft.  501.  three  or  four  times  in  C.  B. 
Scd  vide,  5  G.i. he  faid,  that  he  would  not  have  fuffered  more  than  one  a> 
c  11.  C  13.  gUment,  if  it  had  been  in  the  king's  bench,  and  that  pro 
forma  tanium. 

Northcott  verf.  Underbill. 

Intr.  Tnn.  to  ^>,(>enant.  The  plaintiff  declares,  that  the  defendant 
^^'orCB^-^  ky  his  deed  bearing  fuch  adatc  granted,  bargained  and 
In  a  deed  for  fold,  releafed,  and  confirmed,  fuch  lands  to  the  plaintiff  and 
the  conveyance  his  heirs,  provided  that  if  the  defendant  (hou)d  pay  fo  much 
of  an  dlate  all  monCy  at  fuch  a  day,  that  he  might  re-enter,  tfr.  and  then 
tivr^maarrt  foflowt  a  covenant  for  the  payment  of  the  money  5  and  the 
not  dependent  breach  was  afligncd  in  non-payment.  And  judgment  for 
onthepafling  the  plaintiff  in  C  B.  by  default,  arid  a,  writ  of  inquiry  of 
of  the  cAate  damages  executed,  and  final  judgment  for  the  plaintiff.  Upon 
the  cflat^doe*  wbich  error  is  brought.  And  Mr.  Carfhew  took  exception. 
n*tpaf».  s.  C.  1.  That  fince  nothing  pafied  by  the  deed,  it  not  being  in- 
Salk.  199.  Holt,  rolled,  the  covenant  to  pay  the  money  was  void.  And  he 
176.  D.  ace.  comparcd  it  to  the  cafe  of  Capenhurft  v.  Capenhurft,  Reym* 
Seroblacc.  a  27-  T  L™'  45*  &ed  non  a^ocatur  :  For  P**  curiam^  though 
BrownL  161.  nothing  pafles  by  the  deed,  yet  the  covenant  to  pay  the  mo- 
Vide  1  Bac.541.  ncv  ;8  good,  and  does  not  depend  at  all  upon  the  pafling  of 
Covenant  rcla-  t^c  cftate  by  the  deed.   In  the  cafe  in  Raym.  27.  1  Lto.  45. 

tire  to  depend-     ,  J  .         .  /,'..      ',         .        n3 

ent  matters,  the  covenant  was,  that  the  covenantee  ihould  enjoy  the  term, 

▼oid.  s.  C.'  which  was  impoffible,    where  no  term  pafied  by  the  deed. 

Salk.  199.  gut  rhig  covenant  for  the  payment  of  the  money  is  a  feparate 

i?0*^*  I7JJ'  and  independent  covenant.     And  it  is  not  necefiary  to  fhew 

U.  aCC.  UWeil,     .         .   .         J  .  •  n  sr>     »       t  t  r   r  l      i 

136.  i  Brownl.m  this  aexion  that  any  eltate  pafied  :  but  the  more  fa:e  method 
16*.  Vide  1  of  declaring  is,  quod  per  indenturam  teftatum  exifiit%  and  then 
Lev.  45. *  Bac(hew  the  covenant.  Then  Mr.  Cartbew  took  another  ex- 
in»  mortgage  ccption,  that  no  day  was  given  upon  the  writ  of  enquiry, 
<iecd  a  covenant  and  therefore  it  is  a  difcontinuance.  Sid  non  allocatur.  For 
for  the  payment  they  never  give  a  day  in  C.  B.  upon  a  writ  of  inquiry  5  nor 

ofthelto?Bot's't  ncceffar7»  *wr  not™"ng  «•  t0  b*  done  but  to  areertan 
S^do^the°  the  damages.  3.  Exc.  That  it*  is  faid  upon  the  writ  of  in- 
pamng  of  the  quiry,  per  facramentum  duodecimo  and  it  does  not  hjprofarum 
eftate  by  the  ef  Ugalium  hominnm,  Sed  non  allocatur.  For  the  entries  in 
??**  .       ,    C.B.  are  always  fo.    Judgment  was  affirmed. 

It  w  rot  necel-  »  -  ^% 

fary  to  enter  a  £ts  Jattu  upon  thfc  award  of  a  *rit  of  inquiry.  R.  ace.  Cro.  £}.  144-  PL  *• 
ac£.  Imp.  C.  B.  a4  Ed.  358.  Nor  in  entering  the  iaquifitioa  to  ftate  that  tfc*  jury  were  b*# 
tad lawful  mem, 

Hylemg 
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Hyleing  verf.  Haftings,  &S£. 

S.  C-Com.  54.  rutttftmftH- 

tKMitatui  affumpftt  for  goods  fold  and  delivered.     The  tion,  ha»  at- 
*  defendant  pleads  noti  ojfumpftt  infra  /ex  annos.    And  upon  tached  ii  an 
the  trial  of  the  iflue,   the  plaintiff  gave  in  evidence,  that,*0***".10  d* 
after  fix  years  were  elapfed  fince  the  contra^,  he  being  exe-  t^nVaffbmp- 
cutor  to  the  perfon  who  /old  the  goods  to  the  defendant,  he  At.  s.  c.  earth, 
came  to  the  defendant,  and  demanded  the  money  for  them ;  470-  Salk.  19. 
but  he  denied  that  he  had  at  any  time  bought  any  fuch  goods  Pjj  I9H"tM°d* 
of  the  plaintiffs  teftator ;  and  faid  farther,  that  if  the  plain-  JJ3^  °iu'£ 
t?ff<otid  prove  it  he  would  pay  him.     And  this  was  within  Mud.  309.  R. 
lii  yeafs  before  the  acYion  was  brought.     And  whether  this*^  Prcc.Chan. 
was  fHfficient  to  revive  the  contract  was  the  doubt.     Upon  &£  ^J\idc 
Which  Holt  chief  juftice  confuted  with  his  brothers  of  the  3  p.  \vm5.  89. 
king's  berich,  keeping  the  pofttn  till  he  had  their  opinions,  the  4th.  Ed  n. 
caufe  befng  tried  before  him  at  nifiprius.    And  Dartkall  fer-  AnacknowledV. 
jeant  argued,  that  the  fix  years  being  expired,  the  caufe  of  j.*^^** 
aft  ion  was  barred  by  the  ftatute;  and  therefore  there  ought  promtfe  to  pay 
to  be  a  new  promife,  or  acknowledgment  at  leaft  of  the  debt,  it.  s.  C.  Carth. 
which  was  not  in  this  cafe,  for  the  defendant  denied  ^he  470.  Holt,  427. 
debt.    Per  Holt  chief  juftice.    Ooubtlefs  an  exprefs  promife  £c"c  3j  x  ^d* 
will  «wc  Che  debt,  though  it  were  twenty  years  after.     So  37.  and  vide 
it  was  held  m  Haftingj9  cafe.     This  conditional  promife  B«"«  10997 
would  be  fufficient  to  -ground  an  action,  if  it  were  fpecially  a6p0^?7^'. 
fhewn  in  the  declaration:  as  if  the  plaintiff  had  <feelaredButev^^^/J* 
that  in^  consideration  that  his  tcftator  had  fold  fudh  goods  only.  s.  C. 
to  the  defendant,  he  attuned  to  the  plaintiff,  that  if  he  could  «  Mp4.  1*3- 
prove  it,  the  defendant  would  pay  to 'the  plaintiff,  teV.  and  l^6'^^ 
aver  that  the  teftator  fold  fuch  goods.    And  he  has  no  need  clt°6  Mod.^io- 
to  aver  that  he  proved  it,  for  that  will  be  proved  in  the  ac-  A  conditional 
tion  upon  the  evidence.     And  (by  him)  it  has  been  over-  F°*™fc  »»  *•  ** 
ruled  upon  a  bare  acknowledgment,  but  that  has  .been  held  ,      "  a!"  ai* 
both  ways.     If  an  infant  buy*  goods,  and  indebitatus  ajjumpftt  conditional  one 
is  fued  agaiftft  him,  he  *aay  plead  fion  ajfumpjit,  and  give  from  the  time 
infancy  m  evidence,  becaufc  the  contract  is  void  j  yet  if  he the  condition* 
promife*  to  pay  k,  after  he  comes  to  the  age  xrf  twenty  one  s^cTs^™™! 
years,  a  (a)  general  indebitatus  affumpftt  will  lie  againit  him.  pi.  19. 12  Mod. 
So  that  there  is  no  doubt  upon  an  exprefs  promife.    But  the  *»3- Carth.  470. 
queftion  here  is  concerning  this  conditional  promife.     And  "olt»  4»7«pl»3- 
^by  him)  there  is  a  difference,  where  the  fix  years  are  expired    'J£Cm    owp' 
before  the  making  of  fudh  conditional  promife>  and  where  On  a  promife 
they  are  not;  becaufe  the  contract  not  being  barred  by  the  to  pay  if  the 
ftatute,  has  no  need  of  fo  much  affiftancc  to  continue  it,  M^KjJ0JJllh 
k  nmft  have  to  revive  it,  if  it  had  been  once  abfolutely  de-aSt  mf£  the 
ftroyed.    The  ftatute  is  founded  upon  very  good  reafon,  proof  need  not 
becaufe  Men  fhould  not  unravel  perfonal  contracts  fo  long  he  made  before 
after}  upon  a  fuppofition,  that  if  they  were  not  paid,   they  ^^"s.  c 
would  foe  fooner ;  and  acquittances  being  fubjeft  to  be  loft,  i^Mod.  213.  * 

D.  ace.  LV.v,>. 
fa  J  R.  X  Term  Rep.  $48.  D.  *c  Cowp.  290.  548.  54R. 
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^  Hyleinu  t  man  might  be  fued  for  what  be  had  paid  before.  And 
Has iiNGi  therefore  this  dilute  ought  to  be  favoured  as  much  as  a  fine 
and  non-claim.  The  principal  cafe  was  jadjourned,  to  be 
argued  at  the  chief  ju  ft  ice's  chamber  before  the  judges  of  the 
king's  bench  this  vacation*.  Adjournatur*  Ex  relatione  ntr't 
Jacob.  Poji.  421. 
The  courts  canj 

»ot  ukc  notice  Pitts  verf.  Polchampton. 

judicially  of  a 

r#ivate  ftatute.  %  «  «••»•■■*•      •  ••■•         r%     *  »  • 

r.  acr.  ante  30.  £~**\  A  S  E.  The  defendant  pleaded  the  act  of  compontion 
poft.708D.3cc.  y^j  g  &  9  W.  3.  c.  18.  by  wbich  it  is  ena&ed,  tbatnfo* 
i  Bi.  Com.  86.  thirds  of  all  the  real  creditors  in  number  and  value  (hall  bind 
abl/infolvcms  the  reft ;  and  that  A.  £.  and  C.  being-two-thirds  in  number 
rf  a  particular  and  value  of  the  real  creditors,  made  fuch  an  agreement, 
description  ro  {9fCm  The  plaintiff  replies,  quod  duae  teriiae  partes  in  numtn 
compound  their  t  vaiore  realiu1fl  ^edttorum  tion  fecerunt  avreamtntum  tale,  feV. 
debts  is  a  pn-        .      f  ._.    r  •    •       •    •  J         a      ■  i«rv  r        t       1  • 

vate  one.  yide  And  ltTue  was  joined  thereupon.  And  verdict  for  we  plain* 
ante  120.  tiff.  And  it  was  moved,  that  this  was  zjeofailet  and  not 
if  a  ftatttte  en-  ajdcd  by  any  ftatute,  and  therefore  a  repleader  ought  to  be 
awLmen^for  a  granted.  And  it  was  urged,  dut  this  was  a  jeofail* ,  becaufe 
competition  this  matter  was  not  iffuable,  fmce  there  is  a  fpecial  method 
with  two-thirds  direfted  by  the  zSt,  by  which  the  reality  of  the  creditors 
in  number  and  mav  j^  trjcd>  viZm  fummoning  them  before  a  mailer  in 
cred?toi*aSl  *  chancery,  and  compelling  them  to  fwear  that  their  debts 
cMigc  his  other  are  bona  fide  contracted ;  which  if  the  plaintiff  has  omitted, 
creditors  to  ac-  he  (hall  not  put  Hxn  iflue  afterwards.     And  as  to  that,  the 

^doa^nT*"  CCUrt  hddf  that  ln  tlli8  ^i   Aat  PS|rt  °f  thC  aft  n0t  **"£ 

points^ra  pleaded,  the  court  could  not  take  notice  of  it,  becaufe  it  is 
mode  to  after,  a  private  a&.  But  if  it  had  been  pleaded,  the  court  feeroed 
tain  the  real  to  incline,  that  the  difference  would  be,  where  the  party 
creditorsarcpli-  wa8  fummonc<i  an(j  where  not,  becaufe  he  had  not  any  op- 
inion to  a  plea  .  ,  .  A  '  .  ,.  e  ,  ,7  f 
under  the  ft*,    portumty  to  make  inquiry  into  the  reality  of  the  creditors. 

%    tute  that  two.  But  the  iflue  being  here,  not  upon  the  reality  of  thefe  credi? 
thirds  of  the     tors,  but  only  that  two  thirds  did  not  fubferibe,  though  the 

numb^andva. who,c  aft  had  hem  Plcadcd»  tbc  Pontiff  might  have  taken 
luedidnotaRTee  f«ch  an  iflue.;  though  the  mod  proper  iflue  had  been,  to  have 
m  argument*?  faid  that  thefe,  A.  B.  and  C.  were  not  two-thirds,  tsV.  for 
vvc*  c  this  iflue  in  the  prefent  cafe  is  but  argumentative ;  neverthe- 

dia  foVdi**" Jcfs  lt  bcil*8  found  for.  *c  Pla?ntiff»  hc  muft  have  judgment. 

plaintiff  unob-   Judgment  for  the  plaintiff.    Sir  Francis  Winnington  in  a  mo- 

jcAionabic.       tion  in  this  cafe  one  day  faid,  that  this  iflue  was  aided  by  the 

Tf  *?  immatc"  ftatute  of  jeofailes ;  for  where  the  defendant's  plea  confeffes 

/*£♦*  /fy  ken,*  and "  ter. thc  duty  °*  the  plaintiff,  and  iflue  is  joined  upon  an  immaterial 

,L,       diA* found  for    point,  and  found  for  the  plaintiff,  hc  (ball  have  judgment; 

r*T«      the  plaintiff  on  which  Hale  chief  juftice  ufed  to  fay,  was  the  true  rcafon  of 

bPlnot0fumfing  N'cMl*  cafc»  5  Co-  43-  "•  ■£««*  «*  chicf  jutoce  concept, 
ticnti^avoidinff  and  faid,  that  it  was  very  (hortly  reported  in  Coke.  And  he 
die  caufe  of  ac-  cook  this  difference,  where  the  defendant's  plea  confeffes  the 
tion,  the  plain-  duty  demanded  by  the  plaintiff,  and  does  not  avoid  it  fun> 

tiff  mall  have  l  • 

judgment.  S.  C.  3  Salk.  305.  R.  ace  Cro.  El.  114.  pi.  9.  Str.  3^4.  Vide  poft.  924. ante  9? 
\i  on  a  pics  going  iirdifciur^c  of  the  plaintiff 'saAign,  there  foall  be  a  repleader.  S.  C.  jSalk.  .1:5 

cieiiriy, 
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crently,  if  tkeiflue'  be  immaterial,  and  found  for  the  plain-         p1Tx 
tiff",  he  (hall  have  judgment ;  but  if  the  defendant's  plea  goes  «• 

ia  difcharge  of  the  aftion,  and  iflue  is  taken  immaterially,  PoUHAMN 
and  verdift  for  the  plaintiff,  a  repleader  (hall  be  granted. 

Rex.  verf.  major',  &c*  Coventry. 

S.  C.  "Salk.  43c 

A   Mandamus  ww  direftcd  to  the  defendants,  to  command  An  officer  He* 
them  to  rebate  Oldham,  to  be  one  of  the  council-houfe  &d  generally, 
in  Coventry     They  return,  that  they  arc,  and  time  whereof,  ^3"^!^^ 
£«ft\  have  been,  a  corporation  by  preicription,* known  by  fuch  ™r  it*wiii  only. 
a  name ;  and  that  4fing  Jamts  I.  by  his  letters  patent  dated  No  caufc  need 
( in  the  nineteenth  year  of  his  reign,  reciting  that  they  had  a  *£ »%w*d  for 
cuftom  to  cle£i  anyone  to  be  of  the  common  council,  and  to  ^^^  ttf 
remove  him  ad  libitum,  and  reciting  other  cuitoms ;  the  king  councilman  ap- 
confirtaed  to  thefti  all  their  faid  liberties  ;  and  then  they  con-  pointed  during 
elude,  that  by  force  of  the  faid  cuftom,  time  whereof,  £sV.  £aL    **-  •«• 
ufed,  ft  Jecundum  fbrmam  praediclarum  liter  arum  patent  turn  y  vide  Cum  4°" 
they  removed  Oldham.     And  Mr.  Northey  took  an  exception  Franchifcs,  f. 
to  the  return,  that  by  the  cleft  ion  Oldham  had  an  cftaie  for  3^- ad.  Ed. 
life,  and  then  a  cuftom  to  remove  an  officer  for  life,  without  ?°l'  <£  P-  4°8- 
caofe,  is  not  good,     Sid  non  allocatur  per  Holt  chief  joftice.  ^rS^Srf 
For,  i.  He  is  not  returned  to  be  an  officer  for  life,  but  e  a  patent  Unot 
contra*  becaufe  it  is  returned,  that  he  might  be  removed  at to  I*  confident 
pleafore.   .  And  if  the  conftitution  in  the  corporation  be  to  *J  ^S^1 
e\e&  ad  libitum,  &c.  in  fuch  cafe  they  ought  to  puxfuc  their  °rtc\tl\  coJuiil 
cuftoms;  and  they  cannot  deft:  in  other  manrter,    or  for  a 
longer  or  move  durable  intereft  j  and    his    eilate  is  always  ~^ 

liable  to  the  determination  annexed  to  it- by  the  cuftom. 
Trin.  31  Car.  2.  B,  R.  Rex  v.  Repes,  and  others,  mayor 
and  bailiffs  of  Cambridge,  2  Show.  69.  in  mandamus' to  re- 
ftore  P.  to  the  recorderfhip  of  Cambridge,  they  returned  a 
cuftom,  to  chufe  ad  libitum,  or  ad  terminum  vitae,  and  that 
they  had  ele&ed  him,  to  hold  ad  libitum,  tsfc.  and  that  they 
removed  him ;  and  adjudged  a  good  return.  In  the  cafe  of 
the  lord  Hawks,  1  Vent.  143,  2  Kef.  770.  776.  796.  in 
mandamus  tot  reftore  him  to  the  recorder  of  Bath  ;  they  re-? 
torn  a  cuftom,  to  elcft;  a  man  learned  in  the  laws  of  the 
land  for  their  recorder,  and  that  by  the  ftatute  for  purging 
of  corporations  the  oommiffioners  put  in  the  lord  Hawles, 
hut  becaufe  he  was  not  learned  in  the  laws  of  the  land,  they 
fead  deprived  him ;  aod  it  was  adjudged  a  good  return,  for 
though  the  commiflioners  had  power  to  put  in  a  recorder,  . 
yet  he  ought  to  be  fuch  a  perfon  as  was  required  by  their  ' 
conftitution.  And  fclyng  chief  juftice  held,  that  he  might 
have  cafe  for  the  falfe  return,  if  he  was  learned  in  the  laws 
of  the  land,  andjf  4*  was  found  for  him  he  ihould  he  reftored 
And  if  a  fteward  be   chplen  according  to  the  cuftom,  to 

centime 
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Rex         continue  during  plea  Cure,  they  mav  remove  him,  notwith* 
*•  ftanding  Blagrave's  cafe.     2.  A  fecond  exception  was,  that 

Covem  try.  rncv  ^°  not  ^1CW  anv  f°ur|dation  for  this  removal ;  for  they 
infift  uphn  their  cuftom  and  the  letters  patent,  but  do  not 
(hew  any  fuch  cuftom,  but  by  way  of  recital  in  the  letters 
patent,  nor  do  they  (hew  any  caufe  of  grant  in  the  letters 
patent,  which  ought  to  have  been  pleaded  fpecialiy.  And 
of  this  opinion  was  the  whole  court.*  And  therefore  a  pe- 
remptory mandamus  granted,  nifty  &c. 

Rofewell  verf.  Prior. 


In  an  a&ion  for 


S.  C.  Salk.  459.  pi,  4.  Carth.  454-  Comb.  481.  x»  Mod.  lie.  Pleading! 

LU1  81. 


domby  LudT  /^  A  S  E.  The  plaintiff  declares,  that  he  was  poflefled  of 
ingonthe  v_J  a  houfe,  in  which  there  were  twenty-one  windows, 
ground  adjoin-  per  qUas  lumen  inferebatur,  et  infenri  confuevit  et  dtbukt  into 

tilfn  to  trio™" thc  houfe '  and  *hat  *c  <lcfendant  creaed  a  ftied  upon  the 

ftate  Aat  the     (a)  ground  next  adjoining,  which  flopped  the  lights,  feV. 

windows  were  Not  guilty  pleaded.    Verdi£t  for  the  plaintiff.     Upon  which 

anient.  Sed      it  was  moved  in  arreft  of  judgment  by  Mr.  Montague^  that 

1*17  \  Ke£     l^c  dcclara^on  wa$  ""'*  becaufe  neither  the  meffuage  nor  the 

133!  1  show,     lights  are  averred  to  be  ancient.     And  this  cafe  is  diftin- 

7.  pi.  3.  to  Vin.  guifhable  from  the  cafe  of  a  wrong  doer :  for  here  it  (b)  it 

\r •  lawful  for  the   defendant  to  erefl:  buildings  upon  his  own 

rion  ftatingonly  *°^  aga^n^  the  windows  of  another,  tmlefs  they  are  ancient 

that  the  light    windows  ;  ;  which  not  appearing  here,  there  is  nothing  to 

ujn  and  ought     make  this  aft  a  wrong  in  the  defendant.     And  this  differ- 

/o^chrough  ence  will  anfwer  all  the  cafes,  where  a  bare  poffeflian  has 

wmTeunTx-    bccn  lldd  fufficicnt  to  maintain  the  aftion.  See  PopL   170. 

ccptionablc  af-   Oro/  Jac.   373.  Teh.    215.   22J,    Cro.'  Car.    225.  iM 

tcrvcrdia.       Rep.  1 3.  Babingtoh's cafe.     But   after  it  had  been  argued 

two  or  three  times  at  the  bar,  the  court  upon  great  confidcr- 

ation  held,  that  it  was  good  after  verdift.    For  bv  reafon  of 

the  words  confuevit  et  debt/it  it  nmft  be  intended,  tnat  a  pre- 

fcription  was  given  in  evidence.     (As  in  fa£k  it  was  in  this 

cafe,  for  h  was  tried  before  Holt  chief  juftice  in  Middkfex.) 

But  Holt  and  Tarton  faid,  that  it  would  have  been  ill  upon 

demurrer.     But  Roheby  held,  that  it  would  have  been  good 

after  demurrer.     Cafes  cited  for  the  plaintiff  were  8  Co.  87. 

Fitzh.  entryy  15.  50.     Bro.  hors  de  fin  fee  1.    Fitzk.  ^riefet 

674.  Cr$.  Jac.  43.  pi.  9.  Otven,  109.  Cro.    Eliz.  335.  419. 

9  Co.  53.  b.     1  Roll.  R.  393.     Trin.  6  W.  fcf  M.  Rot.  550. 

p.  R .  Stroud  v.  Birch  %  ante  266.    Judgment  for  the  plaintiff. 

U)  From  the  report  in  Salic.  459.  pi.1*,  and  the  context  of  the  report  here  h  Amid  feem 
tlv.t  the  declaration  had  JJated  the  adjoining  ground  to  hate  belonged  to  the  defendant,  but 
t-cording  to  the  entry  in  Litt.  81.  that  was  not  the  cafe. 

(h)  P.  cur.  ace.  Cro.  EL  ti8.pl.  3.  D.acc.  I  Lev.  n».  1  Vent.  239.  and  fee  6  Mod. 
j  ro\  pr>ft.  1093.  20  Vtn.  8. 

Hartfort 
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Hartfort  verf.  Jones,  &c. 

$.  C.  Salk.  654*  pi.  ».  i  Salk.  366. 

T  Rover  for   goods.     The  defendant  pleads  that  thcy£j""«*JJ 
were  in  a  Slip,  and  that  the  (hip  took  fire,  and  that  licH  for*£  }x?OQ 
they  hazarded  their  live*  to  fave  them;  and  therefore  they  the  thing  fered. 
arc  ready  to  deliver  the  goods,  if  the  plain  tiff  will  pay  them  Aman  who.ref- 
4/.  for  felvage,  Wr.    The  plaintiff  demurred  generally.  And  ^S^fircTt 
Holt  chief  juftice  held,  that  they*  might  retain  the  goods  un- the  hazard  of 
til  payment,  as  well  as  a  taylor,  or  an  hoftler,  or  a  common  h»  life  is  inti- 
carricr.     And  falvage  is  allowed  by  all  nations,  it  being  rea-jlcd  to  fc*v«§e. 
fonable,  that  a    man  (hall  be  rewarded  who  hazard*  his  c^j^L^ 
life  in  the  fervicc  of  another.    But  though  the  detainer  be  which  does  not 
lawful,  yet  it  docs  not  amount  to  a  converfion,  no  more  than  admit  the  con- 
a  diftrefc  for  rent.     And  he  faid,  that  he  never  knew  but  (a)  ™*m'Cn  ^ 
one  Ipecial  plea  good  in  trover,  except  a  releafe.     And  fee^*^  ^J" 
Telv.  jp8.  a  man  may  (b)  plead  that  fpecially,  which  he  Semb.  ace.  1 
night  give  in  evidence  upon  not  guilty,  if  he  confeffes  and  Keb.  305. 
atoidsthe  fa£h     For  the  reafon  why  you  may  plead  fpe- {^jf  Re^  1  * 
cialry  is  not  the  doubt  in  the  law ;  but  it  is,  becaufe  the  Therefore  any- 
matter  of  the  plea  cannot  be  given  in  evidence  upon  notplcawbieh 
guilty.    But  this  cannot  be  good  though  after  a  gwcr*'5)£*^t,[he  * 
dewurrer,  becaufe  it  does  not  confefs  a  converfion.     A  rufe^™^,^  * 
was  made  by  confent,  that  the  defendant  (hould  waive  the>thmgfcrwhkh 
fpecial  plea,  and  plead  the  general  iffue.  the  adion  u 

brought  it  bad. 
(«)  Vide  YeW.  198.  (J)  R.  ace.  ante  217.  and  fee  the  cafes  there  cited. 

Lug    Verf.   Ooodwin.  Ademurrerin 

.  .  bar  to  a  plea  in 

cCire  farms  upon  judgment  againft  the  defendant.     He  abatement occa- 

°  pleaded  in  abatement,  no  fpecification.     The  plaintifFfion» a  difconti- 

demurred  in  bar.  Refpondts  oufitr  was  awarded.  Afterwards  SK^iS^pLt! 

the  defendant  pleaded  the  fame  matter  in  bar.    The  plaintiff  Say,  46.  vide 

demurred.     And  Cartheiu  took  exception,  that  there  was  a  ante  338. 

difconttriuance  here ;  becaufe  upon  the  plea  in  abatement A  dlfcontri"]Jl1 

the  plaintiff  had  concluded  his  demurrer  as  if  it  had  been^j^^,      r 

in  bar.     Sed  non  allocatur.    For  where  the  defendant  pleads  conrlufion  of  a 

a  good  plea  in  abatement,  and  the  plaintiff  replies  new  mat-^pKcation  to  a 

tcr,  be?*)  ought  to  maintain  his  writ;  but  if  the  defend- Plc*in  abltc- 
1     j  «ii     •         ^        i_    i_        1  •     'tr         v  j  ment  cannot  be 

am  pleads  an  ill  plea,  though  the  plaintiff  replies  and  con-  jnfiftca  upon 

eludes  in  bar,  it  is  not  material.     Then  Cartbew  took  ex-  after  the  award 

ception  to  the  writ;  that  it  was  to  fhew  caufe,  why  he of  *  refpondeat 

(hould  not  have  execution  of  the  judgitoent,  et  mi/Is  et  cufla»  C?TF*'   ,  . 

....  ,  •     *i       1 1   l  V         .  .A  fare  facias 

gtis  in  bac  parte,  whereas  it  ihould  have  been  in  ea  parte.  oll  a  judgment 

But  upon  fearch  of  the  precedents  Holt  chief  juftice  faid,  tnay.be  either 

that  where  the  fare  facias  was  fued  againft  the  defendant in  h*c  or  * «» 

upon  a  judgment  againft  himfelf,  in  hac parte,  is  well  enough ;  ^fcire  fobs 

"but  contra,  if  it  be  fued  upon  a  recognizance  againft  the  on  the  recogni- 

bail,  there  it  muft  be  in  ea  parte.    And  therefore  he  thought  zance  againft 

that  fachfeire  facias  brought  by  Atwocd againft  iforr  was  ill.  ***  bMlmnft  be 

ccnt.poft.  53s.  .7  Mod.  4. 
.(•)  Vide  ante,  33*. 

Intr~ 
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Oorawi*.  **';  'So.  //*/.  a  IT.  &  M '.  B.  R.  Rot.  7^7.  And  this 
diftin&ion  will  reconcile  (by  hire)  all  the  precedents.  En 
relatione  m'rt  Jafob.  ~ 

Rex  ver/l  Inhabitants  of  Riflip,  Hendon,  and 
Harrow, 

$.  C.  bat  no  judgment,  folk.  524.  Sett,  and  Rem.  116. 5  Mod.  4x6.  Hok.tfir 
3$alk.a6l. 
Bythetonnt*    OEveral  orders  being  removed  into  the  king's  bench  by 
mction  of  *n      ^J  certiorari,  the  cafe  in  effe£t  appeared  to  be  thus.    Edlin 

%Anl J3T  camc  into rbc  par5fll  of  HarrofU>  ana  bcinR  likc,y  ^0  become 
theparifhto     chargeable  to  the  parifh,  two  juftices  made  an  order,  and 
which  the  pan-  remove  him  to  Rijtip :  Riflip  appeals  to  the  quarter  tefEons, 
fer  U  removed  and  upon  the  appeal  Riflip  is  adjudged  to  be  the  place  of  his 
S  dlSftmrtd ]aft  le«al  fcttlcrncat  *  afterwards  Riflip  finds  that  Hendon  wu 
from  infiftiiir.  the  place  of  his  laft  legal  fettlcment,  and  that  he  had  keen 
that  he  is  fettled  adjudged  upon  appeal  to  be  fettled  there;  and  upon  this  tbey 
?tfewhere.    *•  remove  him  to  Hendon  by  order  of  two  juftices;  and  upon 
p^jfci**'*   •PPca'  an  order  is  made  at  the  quarter  feffions,  reciting  all 
pi.  9.  xa  Mod.  this  matter,  that  he  (hould  be  fettled  at  Riflip.    And  the 
•  068.  Str.  %i%.  queftion  was,   if  after   the   adjudication   upon  the  appeal 
t\*i*'  1*' %V  aKainft  &ifl'P*  Riflip  is  not  flopped  as  to  all  the  world,  to  fay 
pi!  135.  vide     tD*t  l#t  **  nor  tnc  P*acc  °^  n*8  'a"  kgal  fettlemcnt.    And  after 
x  Vent.  310.      it  had  been  debated  at  the  bar  by  Mr.  Northey  and  Sir  Bar- 
tholomew Shower \  13 c.  Holt  chief  juftice  was  of  opinion,  that 
Riflip  is  eftopped ;  becaufe  if  it  had  not  been  the  place  of 
his  laft  legal  fettlemept,  upon  the  appeal  Edlin  had  been 
ient  back  to  Harrow  \  which  being  determined  upon  the 
appeal  is  conclusive,  and  there  ought  to  be  an  end  of  fuits. 
•  WUrdb110'  And  hccited  a  cafc  D€twccn  Thornton  and  Pickerings  I  Frern. 
twojufticetpre-  2&3'  3  %*&•  *°°*  where  it  was  adjudged,  that  if  a  man  be 
eludes  the  ad-    adjudged  to  be  the  father  of  a  baftard  by  two  juftices,  he  is 
judged  father  at  topped  again  (I  all  the  world,  to  fay  the  contrary,  and  a 

from  fah<ia7h!?  man  ma7  iuftify  thc  callinS  him  fo-  T^c  cafe'wu  A  libelled 
it  not  the  rather  againft  B.  in  the  fpiritual  court,  for  faying  that  A.  bad  a 
R:acc.  Cro.Jac.  baftard  ;  B.  for  a  prohibition  fuggefted  this  adjudication  bc- 
sss-  pi- 19«      fore  two  juftices ;   and  the  fuggeftion  being  turned  into  a 
declaration  upon  attachment  upon  the  prohibition,  the  de- 
fendant pleaded,  that  the  words  were  fpoken  at  large,  with- 
out relation  to  the  adjudication  of  the  juftices ;    the  plaintiff 
replied,  and  prayed  judgihent  if  the  defendant  was  not  eftop- 
ped by  this  adjudication,  to  fay  that  he  had  not  a  baftard ; 
and  judgment  was,  that  A.  was  eftopped.     But  Turton  juf- 
tice was  of  opinion,  that  it  was  very  hard,  to  conclude  Riflip 
againft  a  third  parifh,  which  was  difcovered  after  the  adjuj* 
dication  of  the  appeal,  to  be  the  place  of  the  laft  legal  fettle- 
rnent.     And  (by  htm)  it  is  contrary  to  the  practice  of  all  the 
Aptriflito       juftices  of  England.  Ideo  adjournatur*  Per  Holt  chief  Juftice, 
which  a  pauper  ,f  two  juftices  make  an  order,  to  fend  a  poor  man  worn  Am 

u  removed  by 

an  order  from  two  jufticw  cannot  remove  Kim  otherwifc  than  bj  appeal.    Vide  Burn.  Poor* 

RtKwrak  iii.  3. 

to 
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to  B.  B.  ought  to  appeal,  and  cannot  remove  him  to  C.         v, 

/V*  425*  Ritu*„ 

Rex  v.  Inhabitants  of  Wangfbrd  ip  Suffolk, 

S,  C.  Carth.  449.     Saft.  48a,  pi.  JJ-     Holt,  574.  An  order  to  re 

/I  N  order  was  made  to  remove  three  perfons  and  their    .  v-  ,i  pauper 

jf\  families.     And  it  wa?oua(hed>  becaufe  it  Was  too  gp.**dto/mify 

neral ;  for  it  might  be,  that  lome  of  their  families  were  hot  £^  jjf  JJ^- 

removable.     If  a  man  marries  a  poor  woman,  tf  ho  is  fettled  nerality  of  the 

in  B.  arid  had  children  by  a  former  huiband,  and  he  is  fettled  word  "  fa* 

in  A.  his  wife  (hall  be  removed  to  him  to  A.  but  fuch  of  her  mil3r,,(*\v 

children  as  are  more  than  feven  years  of  age  (hall  not  be  re-  4g?CCp]&;£ 

moved  5  thofe  under  feven  years  of  age  may  for  caufe  of  and  "vide     "cff. 

nurture,  but  ought  to  be  maintained  at  the  charge  of  the  pa*  Caf.  10.  pi.  n.  • 

rifh  of  B.    Per  Holt  chief  juftice.  J6-    • 

J  feealfoStr.  ZJ4 

x  6dT.  Caf.  29.  pi.  30.  140.  pi.  i*8.vi  Seff.  Caf.  77.  pi.  81.      If  a  man  and  hip  wife  become 

chargeable  to  aparifli,  the  children  of  the  wife  by  a  former  huiband  mall  be  maintained  by  the 

parift  in  which  fhe  was  fettled  before  her  laft  marriage.     R.  ace.  Carth.  279.  Fort.  307     And 

none  of  them  ihall  be  remove  able  to  the  father-in-law's  parilh  except  for  caufes  of  nurture.  Att 

children  under  feven  years  of  age  are  removable  for  caufe  of  nurture.     But  no  others.    And 

children  removed  for  nurture  (halt  be  maintained  by  the  pariCb  in  which  they  are  fettled.    R. 

ace.  Rex  v.  Hemlington.  Dougl.  9.  n.  2. 

(«)  According  to  the  report  in  Carth.  the  court  was  unwilling  to  quafli  the  order  on  this  e*. 

eeption,  and  affidavits  were  produced  to  prove  a  part  of  the  pauper's  families  not  removable* 

Archbifliop  of  Canterbury  verf.  Fuller,      v    - 
IRefpafs  was  brought  in  an  inferior  court.     And  the  l«  *H  *Aiom 
defendant  removed  the  caufe  by  habeas  corpus  into  the  ^££^1^ 
king's  bench.     And  upon  not  guilty  pleaded,  verdift  for  the  inferior  count 
plaintiff,  and    iarf.  damages.     And  Mr.  Turner  moved  for  the  plaintiff 
fjill  cofts-,  becaufe  this  caufe,  being  removed  by  habeas  corpus  &*&* tf  hc  £**• 
outof  the  inferior  court,  was  not  within  the  22  £5*23  Car.\^^t  howvc 
?.  c.  9.     And  fo  it  was  held  by  jfortbeyznd  the  pra£tifers,  fmatl  jor'ver  ' 
to  be  the  courfe  upon  adions  removed  out  of  the  Marjbalfed,  the  damans  he 
and  other  inferior  courts.     And-  fo  it  was  ruled  here.    Ex  wcov-n  maybe 
relatione  m'ri  Jacob,  ^'s^liT    ' 

Rex  verf.  Abbert  Alberton.  jij.Pi.9vide 

S.  C.  Salk.  483-  pL  38.  Carth.  469.  Holt,507.  ™C  ™*' 

AN  order  was  made  by  two  juftices,  that  A.  (houId«main-  The  child  of  a 
tain  a  baftard  child,  where  the  cafe  was  thus.    A  feme  femc  f°^rt 
eoverte^  during  the  abfence  of  her  huiband  at   Cadiz,  was  h^whtethe 
brought  to  bed  of  a  baftard  ;  and  her  huiband  was  not  in  huiband  is  extra 
England  from  the  time  of  her  conception  till  (he  was  brought  sP»tuor  mariaw 
to  bed.    The  order  being  removed  into  the  king's  bench  J^£1wc"hi' 
by  certiorari,  the   que  (lion  was,  whether  this  child  was  a  f.  ,.  if  thc  hVf- 
baftard  within  the  18  EL  c.  3./  2  ?  the  words  of  which  ft  a-  band  remain* 
tute  are,  children   begotten    and  born  out  of  lawful  ma-*broad,fromth* 
trimony,  which  cannot  be  faid  of  this  cafe  (asSir  Bartkoto^^^^\ 
mew  Shower  objeded)  the  mother  being  married  at  the  timeacc.  salk.  122. 
of  the  birth  of  the  child,  fo  that  there  is  a  father  bound  topi  5.    Vide 
provide  for  it.  And  if  fuch  a  mother  (hould  kill  fuch  a  child,  Bum's  juftice,' 
ftecould  not  be  guilty  ofmurder  within  the  2  i^ar.  i.r.  27-/2.  JSwwife'not. 
R  ace.  Salk.  11%.  pLj.  Sed  vide  Str.  915. 1076.  If  an  order  of  filiation  Is  outlined  in  B.  £, 
the  reputed  father  (hill  to  bound  tt  appear  at  the  next  feffians. 

Sed 
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&z^  SeJ  non  allocatur.  For  per  curiam,  he  is  a  baftard  who  it 
ABfextT  At-  ^S0*^0  ant*  b°rn  °f  *fem*  covertet  whilft  her  hu(band  is  be- 
be&ton.  yonc*  ^ie  f°ur  fca8-  And  *°  a  ft*!  a£Hon,  if  general  baftardy 
was  pleaded,  the  bifliop  ought  to  certify  fuch  a  one  baftard. 
Indeed  in  cajg  of  baftard  eigne  the  baftardy  mult  be  pleaded 
Specially  becaufe  fuch  a  one  is  mulier  by  the  canon  law,  and 
the  biQiQp  would  certify  him  fuch.  And  where  a  roan  is 
baftard,  he  i*  fuch  to  all  purpofes,  and  why  not  within  the 
i$th  EtizJ  For  though  the. ftatute  of  2i  Jac.  x.  is  a  penal 
Jaw,  yet  this  att  is  a  remedial  law.  But  then  exception 
was  taken  to  die  form  of  the  orderd  becajife  it  is  faid,  that 
the  hulband  at  the  time  of  the  begetting  and  birth  was  be- 
yond the  four  .feas;  but  it  is  not  laid,  that  he  was  not  within 
them  in  the  meaji  time,  for  if  he  was,  the  child  was  not  a 
baftard.  And  for  this  exception  the  order  was  quafhed. 
But  he  was  bound  in  a  recognizance  to  appear  at  the  next 
.  feffions.  And  per  curiam ,  the  conftant  practice  has  been  io 
ever  finoe  the  third  of  Charles  L 

U^^ST^    A  N  Attachment  was  granted  againft  a  man,  and  he  was 
againil  a  man    ii  reported  in  contempt;  and  being  fined,  and  commit* 
whaefcapfsoutted  in  execution  for  it,  he  efcaped.     And  a  motion  was 
of  confinement  xtto&c  for  a  new  attachment;  but  Holt  chief  jufttce  was  of 
2^*°  atUc    opinion,  that  a  new  attachment  cannot  be  granted,  but  a 
ipecial  {cire  facias  ought  to  be  fued,  reciting  the  whole  mas- 
ter, why  the  king  ibould  not  have  execution  forthefuus. 
But  at  another  day  {abfente  Holt)  an  atuchment  was  granted. 

Rex  verf.  Whiting. 

8.  C.  Balk.  4S3.  pi.  I  a.    Holt,  755.  cit.  and  disproved.   Ann.  359.  Burr. 
"54,  «J5- 

Aptrfon  cheat-     a  JJ  information  was    preferred  againft  Whiting  for  a 

indiamentfor  *a&  wa*  thus  j  His  mother-in-law  agreed  to  give  him  5/. 
the  cheat, ib  and  he  by  fome  trick  impofing  upon  her,  obtained  her  hand 
long  as  he  con-  to  a  note  of  ioo/  for  which  he  was  now  indifted.  And  upon 
an  aSion^u  ™  l^e  trial  "  was  a  dou^>t>  wh^her  the  woman  fliould  be  admit- 
the tranfa<ftion  *ed  to  give  evidence?  And  Holt  chief  juftice  held,  thatihe 
if  it  wa»  fair,  being  in  fome  meafure  concerned  in  the  confequence  of  this 
Videa»rm.{9i.fuit9  it  being  fome  means  to  difcharge  her  of  the  100/.  flic 
Vem?49  &ik  *ou^  not  **  Emitted  t0  give  evidence.  For  though  the  ver- 
2S6.  pL  20.  dicl  in  this  information  could  not  be  given  in  evidence  in  a 
str.  iasQ,ia3o.trial  upon  the  note,  yet  doubtlcfs  they  would  mention  it. 
Burr.  2151.  ^n(j  he  could  not  diftioguifh  this  cafe  from  the  cafe  of  perjury 
and  forgery,  where  the  party  interefted  for  the  deed,  or  pre- 
W  R- tcc  AnBjudtced  by  the  perjury,  dull  *iot  be  admitted  to  prove  the  (*) 
Jg1^  perjury  or  ibrzery.    Ruled  by  Wit  Mat  .juftice,  at  the  fit- 

Hardf.  331.       tJngs  at  GlriUkalt* 

A  Libd 
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v  A  man  it  not 

A  Libel   was  preferred  againft  a:  man  in  the  fpiritual  frable  in  the 
couTt,  for  faying  to  another,  Thou  art  Beelzebuk    A  g^  C°a?o- 
prohibition  was  granted,  though  ftrengiy  oppofed  By  Mr.  ttoWSLbS". 

Ball  ace.  Salk.  691. 

Vide  Com.  Prohibition.  G.  14.  ad.  Ed.  vol.  4.  p.  507, 

Intr.  Trin.  10 

Odes  verf.  Clerk  wai*** 

«/  Rot,  475- 

8.  C.1  bat  no  judgment.  5  Mod.  413* 

ESCAPE.    The   plaintiff  declared,  quod  profecutus  fuit  a  latitat  it  a 
extra-  curiam  domini  regis  etnuperdominae  reginae  adtunc  writ  peculiar  to ' 
apud'VtJtmonafleriumexiflentemqudddambrevede  latitat  againft  j£*  king't 
William  HicluSy  returnable  quindma  Pafcbae  coram  diBis  <fo-  Wj£re  it  ought 
mitto  regi  et  domirta  regina  uhicunque^  &c.  which  writ  waft  to  appear  out  of 
direfied  to  the  defendant  as  (heriffof    '■,    ■■   ;  and  that  the  what  court  a 
defendant  by  virtue  of  this  writ  arretted  the  faid  William  f^  jUj£J"rit 
Uicbs%  and  permitted  him  to  efcape,  &c  Judgment  by  default,  ^^  wj  ^ 
and  writ  of  enquiry  executed.     Upon  which  Mr.  Northey  cafe  of  a  latitat 
mared  inarreft  of  judgment,  that  the  plaintiff  has. not  (hewn  prefume  it  to 
oujt  of  what  court  the  writ   of  latitat  iffuedj  for  though  ^^  m 
it  u  returnable  in  B.  R.  yet  it  might  iffue  out  of  the  com-  In  an' aftion  for 
mon  pleat,  and  then  it  would  be  a  void  writ.     And  the  an  efcape,  it 
(heriff  (hall  take  advantage  of  void  procefs,  though  he  can-  ought  t0  *??**? 
not  Ukc  advantage  of  voidable  proccii.     And   he  cited  a  °"c  ?*kwhat 

H    1  rrr  11  t      rr  n  iTr  •  rr-t    COUTt  the  pro- 

caic  between  Webb  and  Hart,  or  Bray  and  fiart>  tntr*  HiL  ce&  u'pon  whidi 

9  Will.  3.  C.  B.  rot.  346.  where  in  trefpafs  the  defendant  t'.cprifonerwa* 

justified  under  a  capiat  and  warrant  thereupon ;  the  plaintiff  J?  *uftod7  *** 

replied,  de  hn  tort  d$mefrte%  l*fc.  and  judgment  was  given  for  uw* 

the  plaintiff,  becaufe  it  did  not  appear  out  of  what  court  the 

writ  iffued.     And  though  here  there  is  the  word  latitat,  yet 

that  is  ufed  in  the  common  pleas  in  the  teflatum  capias  and 

capias  utlagajtum.  Sir  Bartholomew  Shower  e  contra.  Of  which 

opinion  the  court  feemed  to  be  j  for  the  court  faid,  that  there 

is  no  writ  properly  called  a  writ  of  latitat^  but  that  which  if* 

fuesout  of  the  king's  bench ;  and  therefore  they  feemed  to  be 

clear  of  opinion  for  the  plaintiff.    But  adjour'natur. 


.  Hook  yer/l  Moreton. 

MR.  Eyre  moved  for  a  prohibition  to  be  dire&ed  to  the  ^one  may  foe 
admiralty  court,  to  day  a  fuit  there  upon  a  libel  by  in  the  admiralty 
the  mate  of  a  (hip  for  mariner's  wages,  upon  fuggeftion  of  for  wages  on  a 
the  fcveral  ftatutes,  which  reftrain  the  admiralty  from  pro-  c™£f  ™j£ 
ceediag  upon  contra&s  made  upon  the  land.    And  (by  him)  Com.  Admi. 
the  admiralty  has  no  original  jurifdiftion  of  fuch  fuits.     13  raky,  E.  15. 
Rep.  51.     And  though  they  are  in  their  nature  maritime,  ad-  W*  v<£ *• 

Mats  U  in  thia  irefpedt  in  the  lame  foliation  with  a  common  mariner.  R.  ace  pott*  63*, 
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Hook       yet  the  place  where  the  contract  is  made  alters  the  cafe.   *1 
fcfo&cro*'        ^'  '9'  **°*    Therefore  the  admiralty  has  no  jurifdi&ioa 
of  charter  parties,  nor  of  policies  of  affiiraoce.  4  Infl.  141. 
Prohibition  granted  to  a  fuit  for  mariners  wages,  x  Sid.  351, 
Betides,  that  in  this  cafe  this  fuit  is  by  a  (ingle  mariner; 
and  therefore  it  is  the  fame  thing  to  hinr,  to  fue  here  at 
common  law,  or  in  the  admiralty.     And  the  cafe  of  Wood* 
ward  v.  Bomtkon>  Raym.  3.  is  a  cafe  in  point.     For  though 
the  fuit  was  for  other  things  as  well  as  tor  mariners  wages, 
yet  if  a  prohibition  had  not  lain  for  the  wages,  the  prohibi- 
tion (hould  have  been  granted,  quoad %  &c.    ObjeQion.    1 . 
Vent.. 343.     Anfwer.    That  is  no  authority  in  thi*  cafe, 
becaufe  the  motion  was  made  there  after  fenteftce ;  and  if  it 
does  not  appear  in  the  libel  that  the  court  had  not  jurifdic- 
tion,  no  prohibition  (hall  be  granted  after  fentence.    See 
1  Roil.  ^.318.     12  Co.  77.     Mr.  Pratt  againft  the  pro- 
.  hibition  argued,  that  if  all  the  mariners  fue  for  wages  in 
the  admiralty,  the  king's  bench  at  this  day  will  never  grant 
a  prohibition,    1   Ventr.  343.   and    there  is  no  difference^ 
where  the  fuit  is  by  one  mariner,  or  many,  2  Vent.  181. 
Allcfon  v.  Matjb%  in  point >  and  the  mate  of  the  (hip  is  but 
one  mariner.     Obje&ion.      Raym.  3.  Woodward  v.  Boni- 
tbon.    Anfwer.    There  the  contrad  was  for  other  things 
as  well  as  for  mariners  wages,  and  the  contraft  is  intire. 
And  ptr  curiam,  there  was  no  difference,  where  one  mariner 
libels,  and  where  many.     For  the  reafon  why  the  king's 
bench  permits  mariners  to  libel  in  the  admiralty  for  their 
wages,  is  not  only  becaufe  they  are  privileged  to  join  in  fuit 
in  the  admiralty,  whereas  they  ought  to  fever  at  common 
law,  becaufe  the  contracts  are  feveral ;  but  alfo  by  the  ma- 
ritime law  mariners    have    fecurity   in  the    (hip  for  their 
wages,  and  it  is  a  fort  of  implied  hypothecation  to  them. 
Therefore  the  king's  bench  allows  mariners  to  fue  in  the 
admiralty  for  their  wages,  becaufe  they  have  the  (hip  there 
for  fecurity.    But  the  queftion  is  here,  whether  the  mate 
of  a  (hip  differs  from  any  other  mariner ;  for  if  the  plaintiff 
~  had  been  a'  (ingle  mariner,  doubtlefs  no  prohibition  would 
have  been  granted.    And  it  feemed  to  the  court*  that  a  mate 
is  but  a  mariner.      And  per  Hob  chief  juftice,  heretofore 
the  common  law  was  too  fevere  againft  the  admiralty}  it 
did  not  allow  ftipulations,  but  at  this  day  they  are  always  al- 
lowed.   Ruled,  that  Mr.  Pratt  move  the  court  for  their 
opinion  at  another  day. 

Mfedena  verf.  Kildef. 

Money  maybe  A  N  *a5on  was  brou8llt  bv  thc  PlaJntiff  again**  the  de* 
brought  into  jf-\^  fendant  for  100/.  won  upon  a  wager,  'that  the  peace 
.court  after  the  wouid  not  be  concluded  by  fuch  a  day.    Sir  Bartholomew 

expiration  of  «-.«*.. 

the  time  limited  by  the  rule*  for  pleading.  Vide  Imp.  B.  R.  3d  Ed.  p.  18  j.  I  Crotnpt.  lA 
Ed.  146.  A  jury  will  not  give  intercll  in  the  damage*  in  an  a&oa  for  a  wager.  Vide  BL 
;4j.    Str.  640-  a  Term.  Rep.  $3.  Dougl.  361.  . 
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Shower,  after  the  rules  for  pleading  were  out,  moved,  that     M,Dl** 

upon  the  bringing  in  of  100/.  into  court,  and  upon  pay-     kjlj>zr. 

ment  of  coils,  the  plaintiff  might  proceed  at  his  peril;  for 

the  difpute  was  only,  whether  the  plaintiff  fliould  have  in* 

tercft  or  not?-  And  per  Hob  chief  juftice,  intercft  is  never 

given  by  the  jury  in  fuch  cafes  in  the  damages.    Ruled, 

that  the  defendant  fliould  (hew  caufe,  bV. 


Baker  verf.  Swindon.  int.  Mich,  i* 

WUL  C.  B. 
S.  C.  but  ratfcer  differently  reported,  Holt,  589.  pi.  5.  ^**  j6a 

AN  aaion  was  brought  againft  Swindon,  one  of  the  J5SSS^ 
clerks  of  prothonotary  Tempeft%   &c:    The  defend-  thonotary  in 
ant  pleaded,  that  he  ought  to  be  fued  by  bill.     And  it  was  C.  B.  it  to  be 
adjudged  ndt;  Becaufe  the  clerks  of  the  prothonotaries  of  ^slain1^ 
the  common  pleas,  the  ferjeanta,  the  clerks  of  the  ferjeants  q^^i  *" 
of  the  commoo  pleas,  and  of  the  judges,  have  privilege  to  Barnes/  *66,  . 
be  fued  in  the  common  pleas  by  original  writ,  but  not  by  OS  an  attorney 
bill    But  the  attornies  of  the  common  pleas  ought  to  be  ^J*  f^J^ 
fued  there  by  bill,  becaufe  they  are  fuppofed  to  be  always  jx^ev.  '398. 
prefent  in  court,  but  the  others  not.  E'x  ratione  ntri  Place. 

Langton  verf.  Wallis,  C.  B. 

5.  C.  Lutw.  587.     Pleadings,  Lutw.  58a. 

NoacVvn  lie* 

DEBT  was  brought  by  the  plaintiff,  executor  of  ^.  againft  the  «• 
againft  the  defendant  as  executor  of   B.   formerly  fS^^ 
fhcriff  of  the  county  of  D  Upon  mI  debet  pleaded,  the  jury  count  of  the 
found  a  fpecial  verdifl,  viz.  that  A    recovered  a  judgment  «fcape  of  * 

againft  F.  and  fued  Capias  ad  jatis  faciendum  direacTd  to B  then  Zr.iioixe*  ?*5* 
/C   -or    c~*        .!_•  l        •        r  -       •         j  r  *•  r    ■       »  his  cuftody.  R. 

tnenv,  <JV.  Which  wnk  of  capias  ad  fattsfaaenduoi  was  exe-  acc#  DytT\  %%%. 

cuted  by  the  under  fheriff,  and  r.  being  in  cuilody,  afiigned  pi.  15.  o'acc.' 

a  term  for  years  to  the  under  flierifF,  in  fatisfaftian  of  the  l  S»uad.  318. 


money  recovered  by  the  judgment,  and  to  be  discharged  out  JJ^  V*'  v  * 
of  execution  ;  and  this  aflignment  was  to  be  void  upon  pay-  com.  AdminU 
ment  of  the  money  recovered  by  the  judgment  at  a  day,  alter  Oration,  B.  14. 
the  office  of  B.  to  be  fceriff  fliould  determine ;  and  ijpon  **■  Ed.  voL  t. 
this/",  was  difcharged  out  of  execution,  and  at  the  day,  &c.  \±  \A^t)g  ^ 
he  paid  the  money  to  the  under- fheriff*  but  the  under-flio  charge*  a  pri-* 
riff  did  hot  pay  the  faid  money  to  A  B.  died,  and  A.  died  \  foner  \»  exeat* 
and  the  plaintiff  as  executor  of  A.  brought  this  action  againft  don  uPon  *  *•• 
the  defendant.  And  it  was  adjudged,  that  it  did  not  He  •  £J2«  rftfca 
becaufe  the  releafe  of  F.  out  of  cuftody  was  an  efcape  in  the  debt,  the  prifw 
ftwriff,  and  the  receipt  of  the  money  afterwards  could  not cr  in  «ont«npla. 
pwgeit.     E«  reUtioncmri  Place.  efca  ^  UAad 

ttagh  die  debt  it  afterwards  paid  to  the  Sheriff,  it  cannot  be  rec»rer«d  from  hit  reprefentatift, 
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soWilL  3.  C.  B.  1698; 

Sir  George  Treby  Chief  Jufiice: 

Sir9  Edward  Nevill  ^ 

Sir  John  Powell  £  Jujlices. 

Sa  John  Blencoe  J 


wui.  j.  c.l  Ch  a  I  loner  verf.  Da  vies. 

Pleadings,  Lutw.  565.  P0^-  vo*-  3«  P-  *7J- 
A  bargain  ami 

for^r.^  /COVENANT.  The  plaintiff  declared,  that  the 
▼cysnopoffef-  \jk  plaintiff  covenanted  with  the  defendant,  that  the 
(ion  without  aoplaintiff,  and  all  other  perfons  having  any  eftarc  under  him, 
iTbargalin  and  ^oxx^  ma^c  Efficient  conveyance  of  certain  land  to  the 
fale  by  tenant  defendant  and  his  heirs  before  the  feventeenth  of  November 
for  yean  and  the  next  following;  and  that  ttie  defendant  covenanted,  that 
wverfi  ^er  ope*  upon  fuch  conveyance  made  to  him,  he  would  pay  to  the 
£^byth£e.  Pontiff  or  his  afligns,  at  the  houfe  of  Sir  Francis  Child, 
■  nant,  and  a  London,  300/.  and  that  they  mutually  bound  themfelves, 
bargain  andfefcfefr,  in  the  penalty  of  10©/.  to  the  performance  of  the  faid 
^^^^"agrcement;  and  the  plaintiff  avers,  that  he  was  ready  to 
5^9.#Vide6W  'perform  all  on  bis  part  to  be  performed}  and  that  he  and 
Co.  15.  *.  Cro.  one  Mar1tham%  who  had  a  leafe  for  years  under  the  plain- 
El.  166.  pi.  a.  tiff  of  the  faid  lands,  bargained  and  (bid  the  faid  lands  to 
3oi\h3oV'b!tnc  dcfcndant  for  onc  half  year,  and  that  the  plaintiff,  by  a 

1  Vent  137.  '  releafe  dated  the  day  after,  releafed  to  the  defendant  and  his 

2  Vent.  H9*  heirs  all  his  right,  title,  £jV.  of  which  leafe  and  releafe  the 
960.  266.  1  defendant  bad  notice  at  A.  in  the  county  of  Bucks  %  the  fii- 
Let?'o.,7/L«£  tccnth  of  thc  faid  November,  and  there  refufed  to  accept 
S91.  370.  %  them,  and  refufed  to  pay  the  money  to  the  plaiatiffyfe«/iAfl» 
Saund.  96.  2  formam  of  the  faid  covenant,  &c.  Upon  which  declaration 
Wilf.  75^o"T>-the  defendant  demurred. 

597.'  ShepJi* 

Touchft.  84.  But  a  court  cannot  take  notice  that  it  hat  fuch  operation  unleft  it  is  either  plead- 
ed according  thereto.  S.  C.  Lutw.  569.  Vide  5  H.  7.  I.  Noy.  66.  6  Co.  14.  b.  Co.  Lift. 
45.  a.  %  Vent.  149.  a6o.  a 66.  3  Lev.  291.  1  Saund.  97.  1  Mod.  14.  DougL  735.  or  fietoatia 
hie  verba.  Under  a  covenant  to  make  *  fuffici«nt  conveyance  of  an  eftate  it  is  a  efficient  aver- 
ment of  performance  that  the  covenanter  did  make  a  fumcierit  conveyance.  To  entitle  a  mau 
to  recover  under  a  covenant  for  thc  payment  of  money  at  a  particular  place  on  the  execution  of 
a  conveyance  by  him,  it  i»  not  eJgential  that  he  ihould  have  executed  the  conveyance  at  that 
place.  If  a  man  covenant!  that  he  and  all  perfont  having  any  eftate  under  him  will  make  1 
Sufficient  conveyance,  an  averment  that  he  made  a  conveyance  will  be  fuflicicnt,  he  naed  out 
add  that  no  pcrfon  bad  any  eftate  under  him,  fur  that  (hall  not  be  intended.  Vide  Cro.  U. 
30a.  ante  358.  2  Wilf.  zoo.  Burr.  1037. 
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Birch  ferjeant  for  the  defendant  argued,  that  the  decla-  ChalJ-0*™ 
ration  is  not  good  ;  i.  For  the  plaintiff  has  not  averred,  Davie*. 
that  the  leafe  and  releafe  were  a  fufficient  conveyance. 
2  The  plaintiff  has  not  (hewn,  that  the  defendant  had  no- 
tice of  the  execution  of  the  i*<tid  conveyance  ;  which  ought 
to  have  been  done,  beeaufe  the  defendant  was  to  pay  the 
money -upon  the  execution  of  it  ax  Sir  Francis  Child's  houfc, 
and  therefore  the  conveyance  ou^ht  to  have  been  executed 
there ;  an*  in  this  cafe  it  was  executed  in  Bucks  forty  miles 
diftant ;  and  therefore  it  was  impoflible,  that  the  defendant 
could  pay  the  money  upon  the  execution  at  London  at  the 
houfe  ot  Sir  Francis  Chili*  But  admitting  that  it  might 
have  been  executed  at  another  place,  the  defendant  mould 
have  had  notice  of  it,  or  reafonable  and  fufficient  time,  be- 
fore the  money  was  to  be  paid,  which  was  payable  the 
feventeenth  of  November,  and  the  conveyance  was  executed 
the  fixteenth,  and  perhaps  the  lad  inftant  of  the  day,  upon 
which  inftant  the  money  was  payable  at  another  place  forty 
miles  diftant,  by  which  it  was  impoffible  for  the  defendant 
to  perform  his  covenant.  3.  It  does  not  appear,  that 
Marlham  was  the  only  perton  that  claimed  under  the 
plaintiff,  nor  that  ail  the  eftates  that  he  and  all  perfons 
have  under  htm,  pafled  by  this  leafe  and  releafe.  4.  Notict 
is  faid  to  be  given  to  the  defendant  at  A .  of  the  execution 
of  the  conveyance  there,  but  that  notice  is  not  good,  for  ths 
defendant  is  not  bound  to  go  thither  to  accept  it,  to  pay 
Ins  money  there  upon  the  conveyance  executed,  which  by 
the  covenant  ought  to  be  paid  at  London. 

But  Gould  king's  ferjeant  argued,  that  the  court  in  this 
cafe  ought  to  judge,  whether  the  bargain,  fcfr.  by  leafe  and 
releafe  be  a  good  conveyance  or  not.  And  it  fee  Tied  to 
him  that  it  is  a  good  conveyance.  But-  he  admitted,  that 
if  leffee  for  years  and  the  reverfioner  join  in  a  leafe  and  re- 
leafe, this  does  not  operate  by  the  ftatute  of  ufev,  for  the 
leafe  being  the  leafe  of  the  leffee,  who  has  uo  feifin  of  the 
freehold  in  the  land,  but  only  a  poffeffion  of  it,  is  not  with- 
in the  ftatute  of  fifes;  and  then  no  poffeffion  by  this  leafe 
is  transferred  before  an  actual  entry,  upon  which  the  releafe 
may  operate;  but  no  entry  appears  to  be  in  this  cafe.  But 
though  in  this  cafe  it  is  not  good  by  bargain  and  fale  by  the 
ftatute  of  ufes,  yet  the  leffee  and  the  reverfioner  joining 
together,  who  have  the  whole  intereft  and  eftate  of  the 
land  in  them,  this  will  be  a  good  conveyance  to  pafs  the 
eftate.  For  the  leafe  ought  to  operate,  ut  res  magis  valeat% 
fefr.  and  then  in  this  cafe  the  leafe  ought  to  be  expound- 
ed the  furrender  of  the  leffee  to  the  reverfioner,  andthen  the 
leafe  and  releafe  of  the  reverfioner.  Or  othcrwife  it  will 
ke  a  grant  of  the  reverfion,  and  then  the  grant  of  the  in- 
tereft of  the  leffee  for  years.     For  the  intent  of  the  parties 

Vol.  I.  D  si  was, 
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Challomz*  was,  that  both  their  interefts  (hould  pafs;  and  they  bavt 
Davies.  Powcr  t0  do  *r»  *nc*  therefore  it  ought  to  be  expounded  a 
\  good  grant  to  fatisfjr  their  intention.  If  the  reverfioner 
Termor  for  makes  a  leafe  for  years  of  his  reverfion,  the  ieffec  in  pof- 
f ^^dCTto a  fcffion>  tnougn  ne  nas  a  Plater  term  than  the  leffcc  of  the 
Ufixoftbert-  reverfion  has,  yet  he  may  furrender  to  the  leffee  in  reverfion. 
ration  for  10.  Co.  Lift.  1 92.  u.  and  ncverthelefs  the  term  for  years  in  pof- 
mcc  Cro.  Eliz.  feffion  cannot  merge  in  the  term  in  reverfion,  but  is  merged 
3°*'  in  the  inheritance.     Hutu  126.  and  Treport's  cafe  6  Co.  14. 

b.  are  authorities  in  point,  that  in  this  xafe  it  ought  to 
Nolo  a!  rd  °Pcratc  as  tnc  grant  of  the  reverfioner  and  the  furrender  of 
elfaStomake  tne  kflee  »  *0T  tne  wora*  furrender  is  not  abfolutely  nccef- 
a  furrender.  fary  to  make  a  furrender.  40  Ajfi.  16.  For  the  intent  of 
D.  ace.  1  T.  R.  the  parties  is  fufficient  to  make  a  deed  operate  as  a  fur- 
TWh!*3o6  'cn<lcri  without  any  formal  words.  But  if  ic  cannot  in  this 
Semb.  Co  Litt.  cafe  operate  as  a  furrender,  yet  fince  the  leflee  joins  in  the 
301.0.  fee  alfo  leafe  and  releafe,  it  will  be  an  extingui(hment  of  his  term. 

BurTUi:  %%L      Cr0m  Eli%*  487#   IO  Co'  f5*  **  LamP€f%  cafc-     2  RolI'4^- 
%' *9  For  a  term  of  years  being  only  a  chattel  intercft,  it  will 

be  eafily  extinguished.  And  though  it  was  in  this  cafede- 
figned  by  the  parties,  that  it  (hould  be  a  leafe,  and  then  a 
releafe,  to  make  the  conveyance,  yet  the  law  in  divers  cafes 
will  make  a  tranfpofition  of  eftates,  to  fatisfy  the  general 
intent  of  the  parties,  that  it  (hould  not  bfc  frustrated.  1  Co. 
76.  Bredon's  cafe.  Cro.  Eliz.  727.  pi.  62,  792.  Plowd. 
1 72.  fV.  Jones  455.  which  ought  to  be  done  in  this  cafe, 
rather  than  that  it  (hould  be  void.  To-  the  other  excep- 
tions taken  to  the  declaration;  as  to  the*  fir  ft,  the  plaintiff 
ought  to  make  a  conveyance  before  the  feventeenth  of 
November^  and  the  defendant  ought  to  pay  the  money  at 
Sir  Francu  Child's  in  London  \  but  he  is  not  obliged  by 
the  covenant,  to  pay  it  before  the  feventeenth,  and  therefore 
he  ought  to  have  reafonable  time  to  pay  it  after  the  convey- 
ance executed.  Co.  Litt.  2 1 1 .  «•  Keilw.  75.  5.  And  per  Powell 
juftice,  and  Treby  chief  juftice,  although  the  money  be  to  be 
paid  at  the  houfe  of  Sir  Francis  Child  upon  the  conveyance 
executed,  yet  that  has  no  need  to  be  executed  there,  but  the 
money  is  to  be  paid  there  in  reafonable  time  after  the  con- 
veyance executed  ;  for  the  conveyance  might  be  by  fine  or 
recovery,  which  cannot  be  there.  And  it  is  not  necelfcry, 
that  the  money  be  paid  inftantly  upon  the  conveyance 
f  executed,  nor"  before  the  feventeenth  of  November ;  but  the 
defendant  ought  to  have  given  notice  to  the  plaintiff  after 
the  conveyance  executed,  at  what  time  he  would  iuve  paid 
the  money.  And  as  to  the  exception,  that  it  does  not  ap- 
pear,, that  Mark  ham  was  the  only  perfon,  who  had  any 
eftate  under  the  plaintiff;  it  (hall  not  be  intended,  unlefe  it 
be  (hewed  by  the  other  party.  In  this  cafe  it  cannot  be  a 
bargain  and  (ale  within  the  ftatute  of  ufes,  for  a  termor  is 
not  "within  the  faid  ftatute ;  but  the  queftion  is  here,  whether 
this  be  not  a  good  conveyance.    The  b#oks  have  gone  a 

goo4 
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good  way,  in  tranfpofing  grants  and  words  of  the  parties,  Challoxie 
to  make  them  agree  wjth  their  interns,  that  they  fhould  not  Da£1s, 
be  void.  And  in  this  cafe  doubtlefs  this  might  be  a  good 
conveyance,  the  one  way  or  the  other,  to  pafs  the  interefta 
of  the  parties.  But  per  Treby  chief  juftice,  it  is  a  doubt  to 
him,  whether  the  plaintiff  (hould  not  have  pleaded  the  con- 
veyance according  to  its  operation  ;  but  in  this^cafe  having 
pleaded  it  as  a  bargain  'and  fale,  where  it  cannot  be  a 
bargain  and  fale,  the  declaration  is  not  good,  t  But  per 
Powell  juftice  the  queftton  is,  whether  this  is  not  fufficient 
within  the  declaration,  to  (hew  jhat  the  plaintiff  has  per- 
formed all  on  bis  part,  to  intitle  himfelf  to  his  action;  and 
therefore  it  may  differ  from  the  matter  of  a  title  pleaded. 
And  (by  him)  in  this  cafe  the  termor  has  confented  to  pafs 
his  term,  which  will  amount  to  a  furrender.  Dier  noJ. 
Leflee  for  years  releafed  to  the  rcverfioner,  and  held  a  good 
furrender.     Treby  chief  juftice  doubted  of  the  cafe  in  Dier.  '' 

But  if  tt  be  law,  yet  if  the  declaration  in  the  faid  cafe  had  ^[f0V ycm 
been,  that  the  leflee  refcafed  to  the  rcverfioner,  where  there  to  the  rever- 
was  not  any  releafe,  but  a  furrender,  fuch  declaration  had  *">ner  operates] 
not  been  good ;  but  he  ought  to  have  declared  that  he  had  *8"  fn™*£ 
farreadercd.     But  if  in  this  cafe  the  deed  of  conveyance  had  „'. c  *" 

been  (hewn  in  haec  verba,  there  the  court  might  have  judged 
according  to  its  operation.     But  here  the  deed  is  oot  (hewn, 
but  only  it  is  faid  what  is  the  effcel,  viz.  that  it  is  a  bar- 
gain, ttV.  which  k  cannot  be  in  this  cafe.     And  if  judg- 
ment be  given  for  the  plaintiff,  it  muft  be,  that  the  leflee 
for  years  bargained,  which  cannot  be,  EsV.  for  there  is  no- 
thing before  the  court  to  make  another  conftrudion.  Where- 
upon k  was  directed  to' be  argued  again  upon  this  point. 
And  at  another  day  it  was  argued  by  Lutwyche  ferjeant  for 
the  defendant,  that  the   declaration  is  not  good.     But  it 
ought  to  have  been  (hewn  what  conveyance  he  had  made  to 
the  defendant ;  for  without   a  good  conveyance  the  plain- 
tiff is  not  etttkled  to  his  adion  ;  and  it  appears,  that  there 
cannot  be  any  fuch  conveyance,  as  he  has  (hewn  ;  and  the 
court   muft  take  the  cafe  as  it  appears  upon  the  declaration  \ 
and  every  one  ought  to  declare  upon  the  truth  of  his  cafe, 
according  to  the  operation  of  the  law.     And  in  this  cafe 
the  defendant  is  liable  to  a  penalty,  and  therefore  it  ought  to 
be  ftri&ly  taken.     And  he  took  other  exceptions  to  the  de- 
claration, agaihft  which  it  was  argued  by  Uou  d  king's  fer- 
jeant.    And  he  admitted,  that  pleas  in  bar,  which  were  to 
anfwer  particular  matter,  ought  to  be  pleaded   agreeably   to 
ike  operation  of  law.     And  therefore  between   Be/ley  and 
IViibe,  Hill.  5  Will.  1st  Mar.  C.  B.Jtot.  itty.  in  indebitatus  An  »*«"»« 
affitmpfit  the  defendant  pleaded  a  letter  of  licence,  to  take  fo  j^on'cTT 
winch  by  the  pound;  and  that  he  and  the  plaintiff  have  ac-  debt  ought  tofr 
counted  together,  and  that  he  was  indebted  fomuch  to  him,  pka^dare- 
wbich  by  the  faid  agreement  was  fo  much,  which  he  has  £af£  ^^  * 
teadcred,  feV.  and  upon  demurrer  it  was  adjudged 'ill,  in-  A*  ^J^ 

•refpafa  aa  a  lcafc.  R.  ace.  I  Mod.  14.  5  H.  7  I 

D  i  a  afmuch 


/ 
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Cu AtLONtK  afmuch  as  the  defendant  ought  to  have  pleaded  it  as  a  releafc. 
Daviis.  *n  l^c  kmc  manncr  m  trefpafs  a  licence  ought  to  be  pleaded 
as  a  leafe.  But  where  the  matter  is  only  inducement,  as 
in  this  cafe  it  is  only  inducement  to  the  aftignment  of  the 
breach,  there  fuch  exadnefs  is  not  rcquifite.  22  Edw.  4. 
40.  Hob.  J 07.  Latch.  95.  IVaJbington's  cafe  there  cited. 
-  Powell  juftice,  The  point  ordered  to  be  argued  was  only 
upon  the  pleading,  whether  the  leflce  joining  in  this  cafe 
with  the  reverfioner,  amounting  to  a  furrender,  ought  to 
have  been  pleaded  as  a  furrender.  And  (by  him}  in  tbis 
cafe  it  need  not,  £$V.  If  a  man  pleads  by  the  words  dtdit 
concejpt  et  csnfinnavit^  it  is  not  ill,  inasmuch  as  the  party 
has  not  taken  upon  him,  to  (hew  in  which  of  the  ways  the 
deed  operates,  but  only  it  is  a  double  plea.  There  is  not 
here  an  exprefs  furrender  by  reafop  of  thp  words  in  the 
deed,  and  therefore  it  feemed  to  him,  that  the  plaintiff 
could  not  have  declared  better  than  by  (hewing  the  fpecial 
matter.  But  by  Treby  chief  juftice  the  joining  of  the  leflee 
with  the  leflbr  amounts  to  a  furrender,  and  therefore  the 
plaintiff  might  have  pleaded  it  as  a  furrender.  (n  this  cafe  the 
plaintiff  does  not  recite  this  deed  in  haec  verba,  nor  the 
fubftance  and  effect  of  it,  but  only  that  he  made  a  deed  of 
bargain  and  fale,  by  wfr'ch  bargain  and  f»le,  &r.  and  there- 
fore the  plaintiff  took  upon  him,  to  (hew  to  the  court  the 
effc£r  and  operation  of  the  deed  which  the  defendant  refufed, 
that  it  appears  that  the  deed  by.  law  could  not  hare  any 
fuch  operation,  and  the  deed  itfelf  is  not  before  the  court 
tf  a  man  at-  Up0n  wnjcn  they  freight  adjudge,  that  it  had  any  other  ope- 
I^^'wcSrd-  ratt°n»  f°r  no  words  of  the  deed  are  recited,  but  only  that 
ingtoit«fup-  the  leflee  bargained  and  fold,  $J>V.  By  this-  the  joining  in 
pofedopcration,  thc  deed  by  the  leffee  is  pnl/  evidence  of  his  confent,  which 

t^a7?iipl*"o«K'»t  t(>  be  adjudged  by  the  deed,  what  effeft  fuch  con- 
cluded from        r*ii         mJ  •   it-        rr 
faying  it  has      f*nt  bath.     Blencowe  juitice,  If  two  tenants  in  common  join 

any  other.        in  a  leafe,  if  this  be  pleaded  as  their  joint  leafe,  it  is  ill;  and 

Ajointleafcby  though  it  appears  to  the  court  that  it  has  its  operatipn  as  | 

tenants  in  com-  fevfcral  leafes,  yet  the   party  not  having  pleaded   H  fo,  the  J 

mon  muft  be     court  will  not  adjudge  it  againft  the  party's  plea ;  which 

ftated  in  plead- ^^g  not  differ  from   tlais  cafe.     Treby  chief  juftice.    The 

JKlfcrfaE.  P,a5ntiff  ihou,d  bavc  f*id> tbat  thc  )cfle«  furrendered,  and  thai 
R.  Cro.  Jac.  the  reverfioner  bargained,  tstc.  or  if  he  had  faid  that  he  had 
i66.83.Noyi3.fufficiently  conveyed,  it  had  been  fuiEcicnt.  Adjournotur* 
1  show.  342.    Mn  pine. 

%  Wilf.  232. 

D.  I  BrownL  •  .   .  *    ,  1 

$9.  134.  And  afterwards  by  the  opinion  of  the  whole  comt  jotyi 

Co.  Litt.  45-  »•  ment  was  given  for  the  defendant,  becaufe  the  plaintiff  did 

Com*#  *         not  plead  according  to  the  operation  of  law.    Em  rdatkH 

m'ri  Lutwjcht. 


RcddinJ 
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Redding  *berf.  Lion.  No  objection 

REplevin.     The  defendant  made  conufance  as  bailifFto  ^^^a  to 
B.  for   rent,  tsV.      jThe  plaintiff   replies,    and  tra-  a  £VCTfe  on 
vcrfes,  that  the  defendant  was  bailiff  fo  B.     And  iffue  there-  a  cognizaacc 

upon,  and  verdift  for  the And  now  motion  for  rem,  thai 

was  made  for  a   repleader.       But  denied  per  curiam*  f°r'£*£*^ 
though  this  is  not  traverfable,  and  it  had  been  ill  upon  de-  vi<ie  ante  310, 
murrer  ;  yet  after  verditSr.  it  is  good,  and  is  not  fuch  an  im-  and  the  cafe* 
material  iffue,  as  to  caufe  the  granting  of  a  repleader.     See  there  cited. 
hcb.   113.     Mr.  Daly. 

Gerrard  vcrf.  Arnold. 

Judgment  againft  three.     Two  brine  error     The  record  £  ^^"J 
was    transmitted.     Though  in   law  the   record  is  not  t^c  p^fo,,, 
removed,  bee?. ufe  ill  did  not  join,   yet  the  execution  is  fu- againft  whom  a 
perfeded.     And  therefore  irt  this  cafe  the  other  party  being  judgment  is 
taken  in  execution,  and  having  paid  the  money  to  redeem  ferVCD^7ame 
his  body,  reftitucion  was  awarded.'    Mr.  Duly.  71!  and  the 

cafet  there 
eked.    R.  ace.  %  T.  R.   757.  hut  fuperfedes  the  execution.  A.  ace.  2  T.  R.  737-  Videpoft 

Weekly  verf.  Wild  man. 

CASE.    The  plaintiff  declare*,  that  he  was  occupier  A  naturai  pcr. 
of  a  houfc  for  ren  years  in  D.   and  that  for  the  time  Ton  cannot  pre* 
aforefaid  there  was  a  cuftcm  within  tfhe  town  6f  2).  that  all  fcribe  except  in 

inhabitants  and  occupiers  of  noofes   within   the   faid  town  n*ht  o{  zn P""" 
,  .  •    r  11  it  1     •         r       manent  eilate. 

ought  to  have  common  for  all  commonable  came  in  a  ieriR.acc.  »war. 
called  Deeping  Fen\  and  that  the  plaintiff  by  reafon  thereof  158.    D.  ace. 
ought  to  have  his  common,  fa>V.  and  that  the  defendant  had  ^ro-  Prefcrip- 
rreclcd  an  engine,  by  which  he  caft  the  water  upon  the  faid  *****  ^*8^" 
fen,  more  than  couid   be  carried  off  by  the  drains  of  the  c«*.  Cop. i.  3  v 
i«"d  fen,  whereby    the  faid    fen  waft  drowned  ;  fo  that  the  Ed.  1764. p. 66, 
plaintiff  could  not  enjoy  his  common  in  (b  full  and  beneficial  Poftll88. 
.i  manner  as  he  ought,'  &c.     The  defendant  demurs.      1  his  COmmon°fanf 
t.*.fe  was  rrought  two  or  three  terms  before  in  this  court,  and  nombre  in  groft 
then  the  plaintiff  declared  upon  a  prefcription  for  all  the  in- "good.  Semb, 
habitants   fo    have   common,  &t.    And  it  was  held,   that  a  C^L!"u|j2a' 
prefcription    for  an   inhabitant  or  occupier  was  not  good  ;  1"  ,  j^  Com. 
and  therefore  the  plaintiff  brought  this  adljon,  and  declared  239.  R.  cont. 
upon  a  cuitom.     And  it  was  argued  by  Levi/12  ferjeant  for  x  Saund.  343« 
the  defendant,  that  the  plaintiff  has  declared,  that  he  was  pof-  J^j^"uch 
fefled  of  a  houfe  for  ten  years;   and  that  for  all  the  time  "£" by  ?or-C     <• 
aforefaid  he  hath  been   ufed  to  have  common,  &c.  which  chafe.    D.acc, 
i»  not  good,  for  all  the  time  aforefaid  refers  to  the  cuftom  ;  Co-Litt.  3.  a. 

or  haveauirite- 
reft  in  the  foil  of  another  by  cuftom,  except  00  account  of  feme  fpecial  reafon,  R.  ace. 
6  Co.  59.  b.  Cro.  Jac.  15a.  Bro.  Prefcription.  pi.  28.  Serob.  ace,  Cro.  ii.  36a.  pi.  25.  D.  ace. 
6  U.  60.  b.  61.  a.  Cro.  Car.  4x9.  and  vide  Hob.  86.  1 18.  Semb.  coat,  x  Roll.  Abr.  398.  4 
Via.  1 16. 1.pJ.  1.  4.  Videalfo  3  Wilf.456.  An  eaiement  they  may.  Serob.  ace.  Bro.  Prefcrip- 
tion, pi.  18.  76.  D.  ace  6  Co.  60.  b.  Cro.  Tac.  152.  Cro.  El.  363.  Cro.  Car.  419.  Vide  Hob.  1 1 8. 
A  right  o^  common  is  an  intereft  in  another'*  foil.  R.  ace.  6  Co.  59.  b.  Cro.  Jac.  151.  The 
*©rd  tt  aforefaid*'  doesr  ot  ncceffarily  refer  to  the  laft  antecedent.  R.  ace.  poft.  1394.  D.  ace. 
J«A.  888.  It  is  never  to  bz  prefurr.ed  thai  &  cuflom  ow«t>iu  •n^ir)  to  un  z6t  of  jferlkmexjt. 

that 
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-  Weeklt      that  it  is  impoffible,  that  the  plaintiff  has  ufed  to  have  com- 
WiLoitAK.    mon  *or.  t'mc  >mn|«noriaI,.     And  as  to  the  fubftance  of  the 
declaration,  it  is  grounded  upon  a  cuftom,  for  inhabitants 
to  have  common ;  which  is  not  good  by  prefcription,  and 
for  the  fame  reafon  connot  be  good  by  cuftom  ;  for  in  this 
cafe  it  is  a  common,  in  grofs  without  number  or  (lint.    Oc* 
(•^D.aecCro.  Cu piers  (<*)may  prefcribe   for  an  eafement,  not  for  an  inte- 
w* 4*9'         reft.     In  Co.  Litt.    122  a.  and  Bra.  Common,  49.  mention 
.  is  made  of  a  common  in  grofs  fans  nombre ;  but  by  other 
books,  as   22  AJftfe%  36.     15  Ed.  4.  29.  b.     1  Roil.  Ahr. 
398.  c.  28.     4  Fin.  586.     22  H.  6.  36.      f  Saurtd.  343.  it 
is  proved,  that  in  an  aftion  for  fuch  common  it  ought  to  be 
ascertained  by  levaney  and  couchancy  upon  fome  land ;  and 
therefore  in  the  cafe  in  Saunders  the  a£tion  was  not  good  for 
want  of  larant  and  couchant ;  and  a  new  a&ion  was  brought, 
where  k  was  afcertained  by  levaney  and  couchancy,  and  for 
that  it  was  held  good.    If  (uch  a  cuftom,  as  is  in  this  caie, 
were  good,   there   could    be   no.  improvement  againft  the 
commoners;  or  if  an  inhabitant  purchafed  parcel  of  the 
land,  out  of  which  the  common  iffues,  the  next  inhabitant 
would  not  be  bound  by  this,  but  would  have  common  fans 
nombre%  and  therefore  there  could  not  be  any  apportionment. 
Wright  king's  ferjeant  for  the  plaintiff.     To  the  firft  excep- 
tion :  the  delaration  is,  that  time  whereof,  tlfc.  there  has 
been  a  cuftom,  (5V.   and  then  that  the  plaintiff  has  been 
poffefled  for  ten  ye^rs,  and  that/tr  totum  tempus  praeiiBum 
he  hath  ufed  to  have  common.    This  relates  to  the  ten 
years,  and  not  to  the  cuftom.    Of  which  opinion  was  the 
whole  court.    Then  as  to  the  cuftom  6  Co.  59.  «.  and  Cn. 
'    Jac.  152.  GatewartT*  cafe  feems  to  be  againft  it,  but  not- 
withftanding  thefe  cafes  the  cuftom  is  good.     The  defend- 
ant by  his  demurrer  admits  fuch  a  cuftom.     And  then  be- 
ing a  cuftom  the  court  will  not  adjudge  it  void,  if  by  any 
reafon  it  can  be  fuppofed  to  have  had  a  reafonable  com- 
.   tnencement  and   continuance.     A  thing  may  be  good  by 
U)  Vid  ante     cu^°m>  wn»ch  »  not  g°°d  ty  prefcription ;  as  (b)  a  cuftom 
*37-    C  '*  mn  decimando,  &£.     This  cuftom  is  not  unreafonable, 

for  common  in  grots  fans  nombre  may  be  granted  at  this  day ; 
and  whattbever  thing  may  be  good  in  a  grant,  it  will  be 
good  in  a  cuftom.     12  H.  8.  t.  [15  Ed.  4.  29,  b.  which  is 
cited  in  Gate  ward's  cafe,  6  Co.  60.  b.  does  not  prove  the 
reafon  of  that  judgment.    In  7  Ed.  4.  26.  1$  Ed.  4.  3.  a 
difference  appears  between  a  cuftom  and  a  prefcription :  for 
it  is  faid  there,  that  inhabitants  cannot  prefcribe  for  com* 
mon,  but  they  may  have  it  by  cuftom  ;  for  prefcription  is 
in  the  perfon,  and  therefore  occupiers  and  inhabitants  not 
having  any  perdurable  eftate,  cannot  prefcribe ;  but  a  cut 
torn  being  fixed  to  the  land,  all  the  occupiers  and  pofleflbrs 
•  may  have  advantage  of  it.     And  as  to  the  unreafonablenefs, 
tc)  Vide  1  Roll,  although  it  is  common  fans  nombre,  yet  it  (c)  ought  to  be 
*U"-W-  *      ftintcd  with  reafon.    As  to  M$llor  and  Jftfert  cafe,  1 
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&aund.  343.  that  was  a  prefcrjptipn,  and  therefore  levancy      Wiiklt 
and  couchancy  was  held  neceflary  5  but  that  reafon  does  not  *• 

hold,  where  the  common  is  claimed  by  cuftom  ;  for  if  any       ,L*MA*» 
reafonable  commencement  can  be  prefumed  the  cuftom  will 
be  made  good ;  and  an  aft  of  parliament  (hall  be  intended  for 
its  original,  rather  than  it  {hall  be  made  void. 

As  to  the  firft  exception,  per  curiam,  the  tempus  pratdic* 
turn  muft  relate  to  the  ten  years,  not  to  the  time  of  the  cuf- 
tom, and  therefore  the  declaration  good  notwithftanding 
that  obje&ion.  And  per  Ponveti  juflice,  the  general  ftint  of 
common  is  by  levant  and  couchant,  but  a  man  may  grant 
at  this  day  common  in  grofs  fans  nombre.  But  this  cuftom 
could  not  commence  by  grant,  being  in  the  inhabitants  and 
occupiers,  who  are  not  capable  to  take  by  grant.  This  com- 
mon cannot  be  extingtiimed  or  apportioned  by  jnirchafe  of 
part  of  the'  land,  nor  can  the  lord  improve  agjfaft  fuch 
commoners.  The  reafon  given  in  Gatetvara**  cafe  cannot 
be  anfwered  againft  prescription  and  cuftom  for  occupiers  to 
have  common,  though  one  fhould  admit  that  the  authorities 
cired  there  do  not  prove  it.  Copyholders  may  have  cuf- 
tomary  common,  their  eftates  being  alfo  by  cuftom,  but 
their  common  may  be  extinguifhed. 

Tnfiy  chief  jultice.    It  is  agreed,  that  this  common  can-  ' 
not  be  good  by  prefcription ;  the  queftion  then  is,  if  it  be 
better  by  cuftom.    In  ancient  tim;s  fuch   grants  might  be, 
as  to  the  inhabitants,  t&c.  which  were  then  allowed  good, 
as  the  grant  of  the  ifle  of  IVexham,  but  fuch  grants  would  *     . 
not  be  good  at  this  day.4    So  in  this  cafe  a  grant  of  fuch  a 
common  to  the  inhabitants  for  encouragement  of  habitation 
in  the  fen  country  may  be  fuppofed,  which  ought  to  be  ad- 
judged good,. if  there   had  been  conftant  enjoyment  under 
fuch  grant.     See  2  Keb.  68.  3  Keb.  247.  where  fuch  com- 
mon is  mentioned  to  be  good  by  cuftom.     But  one  ought 
not  to  prefume  any  ad  of  parliament  in  the  cafe,,  for  fuch 
prefumption  would  make  all  unreafonable    cuftoms  good; 
but  thefe  cuftoms  ought  to  appear  of  themfelves  to  be  rea- 
fonable, otherwife  they  will  not  be  good  \  and  therefore  here 
the  plaintiff  fhould  have  fuggefted  fome  particular  reafon  to 
make  the  cuftom  good,  as  for  the  better  peopling  of  the  fens, 
tic.  for  no  reafon  appears  in  this  record  to  maintain  the  cuf- 
tom, but  the  plaintiff  fhould  have  (hewn  it  -,  and  it  is  not 
fuffirient  to  fay,  that  it  may  be  reafonable,  which  might  ap- 
pear in  evidence,  but  it  ought  to  appear  to*  the  court*     Al- 
though a  contmon  fans  nombre  may  be  granted  at  this  day 
yet  fuch  grantee  cannot  grant  it  over,    ilencowe  juftice.  It  Common  fins 
will  be  very  difficult  to  maintain  this  cuftom.    The  plaintiff  nombre  it  not 
might  have  declared  of  a  levant  and  couchant,  and  a  fmaJl  F»ntobk  *** 
evidence  would  have  induced  the  jury  to  have  found  it,  if 
it  had  been  traverfed.    Inhabitants  may  have  a  cuftom  to 
have  pot  water,  which  is  an  intereft,  and  not  barely  an 
eafemenc.    Bat  PvweN  juftice  denied  that,  and  faid  that  it 

is 
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Wmklt      is  only  an  eafement.     And  he  agreed!  that  if  any  particular 
Wilum ak.    rca*°n  ka<*  been  (hewn,  to  fupport  the  cuftom,  it  might  ba?e 

been  good.    The  court  inclined  againft  the  cuftom.    Jd- 

journatur.     Mr.  Place. 

In  debt  upon  a  yN  debt  upon  a  bond  payable  in  166$,  payment  made  in 
bond  conditio*- 1   i6^g  was  p!eadcd     arld  iffue  beig  joined  upon  it.  m- 

«d  to  pay  mo-  .••«**,        i   ••*•*■     i         *   r*  \  r    i  * 

ne)%  ^  defen-  dlct  for  the  plaintiff.  And  the  defendant  moved  for  a  re- 
dant  cannot  pleader  becaufe  the  iffue  was  immaterial.  But  per  curiam, 
properly  plead'  the  verdicl:  being  for  the  plaintiff,  it  is  well  enough.  For 
payment  after  jf  jt  ha(j  j^         -d  in  gg   ;t  had  not  been  unpaid  in  80;  asd 

tne  day.     Scd  ...         .T.  K   „  r  r>  r»  1  •      %    ■ 

vide  4  Ann.  c.  !t  1S  "ke  Nichols  cafe,  5  Co.  43.  But  there  the  judges 
16.  f.  i2.  feem  to  be  of  opinion,  that  if  the  verdict  had  been  for  the 
r  man  iflue      defendant,  it  had  been  ill.     And  per  Powell  juftice.     If  pay- 

Tbjeaedto'after  mCIlt >  Plc*£d  t0  »  fin8,C  W»  lt  «  S°°d  «*»  verdiS.  £* 
a  verditft  for  the  relatione  m'ri  Daly. 

paum  '        Bcal  tw/T  Simpfon  Bailiff  of  the  Liberty  of 

A  temporary  PomfVet. 

adminiftratnr  S.  C.  Lutw.  63a.  Pleadings  I,utw.  617.  joft.  vol  3.  p.  aio. 

muft  inaaion*  ^><ASE  (fl)  for  efcape.  •  The  plaintiff  declared  as  admini- 

fawthttl hiT  VJ   ftrat0r  tQ  7'  S-    *"»**    ™>»"'*"  Of  ^.  Which    ^f.  IS 

adminiftration  yet  within  age,  that  B.  being  in  the  cuftody,  (5V.  of  the 
continue*.  R.  defendant,  he  permitted  him  to  efcape  the  third  day  of  Ft- 
CrJm°'u>9'Z'  bruary-  The  defendant  pleads,  that  the  faid  A.  being  in  his 
1  Brownl.  047.  cuftody,  a  habeas  corpus  iffued  out  of  this  court  m  HiUry 
*  Sid.  60.  .  term  returnable  in  Trinity  term  :  which  habeas  corpus  being 
poft.  1071.  delivered  to  him  before  the  efcape,  he  by  virtue  thereof  fuch 
Dacc'kofc  a  day  ^orc  *c  rctunf  thereof  took  the  faid  B.  out  of  pri- 
251.  Cr*.  Jac.  f°n*  and  carried  him  to  Weflminjltr^  and  there  delivered 
59o.Vaogh.  93.  him  in  cuftody  to  the  Fleets  faV.  The  plaintiff  replies  by 
andtheomiffion  pro  reflation,  that  the  faid  habeas  corpus  was  not  delivered  to 
rm^eTv!dethc  defendant  before  the  faid  A  was  taken  out  of , prifon ; 
pod.  634.  and  pleads,  that  a  habeas  corpus  iffued  in  Michaelmas  term 
Bat  the  defend-  returnable  the  firfl  day  of  Hilary  term  next  following,  but 
aat  can  take  bo  fa  dcfcndant  did  not  take  the  faid  B.  out  of  prifon  by  vir- 

afteH^haa* tUC  °*  tliat  Wr5t  »  ^Ut    a**Cr  thc  rcturn  °*   thc   **"•  writ  *c 

pleaded.  R.acc  defendant  without  the  plaintiff'^  knowledge  took  the  faid 
Cro.  Car.  240*  B.  out  of  prifon,  and  he  being  out  of  prifon,  the  defendant 
P[-  *5«»  s»d.6©.  \yy  COvin  procured  another  writ  of  habeas  corpus  to  be  iffued 
y ell-  *a8.  /ryfr  before,  which  iffued  out  returnable  in  Trinity  term; 
pott.  6.u-  D*  and  by  fraud,  a/id  by  colour  of  that  writ  fued  out  by 
acc.iRoll.  fraud,  the  defendant  took  the  faid  B.  out  of  prifon; 
Rep  466.        abfqtie  hoc  that  the  faid  A  was  taken  out  of  prifon  virtute 

*o! TiT*  °*  the  formCr  ^  The  dcfendan.t  demurred.  Gould 
Cn>. £1.  602.  ferjeant  argued,  i.That  the  declaration  is  not  good*  bc- 
<?.  Brownl.  147*  caufe  the  plaintiff  declares  as  adminiftrator  durante  mint* 

\  ide  Com.  .  . ,      . 

Pleader  C  fj.  id.  Ed.  vol.  5.  p.  59.  Admmillration  durante  t*i*ori*taU  of  an  taetuW Jeter- 
nines  when  the  executor  attains  th«  age  of  feventecn.  Vide  ante  33!.  and  the  cafes  the*  cited, 
la  an  adion  by  an  adminiftrator  durante  minori  Matt  of  an  executor,  an  averment  that  the  exe* 
cutor  is  within  ap  (hall  be  intended  to  mean  under  twenty-one.  Semb.  ace.  2  Sid.  So.  A  «f» 
tv*<  try-us,  when  it  contains  an  inference  of  law  only,  it  not  traversable;  when  matter «f  faA 
<ir*)-r>d*  upon  it,  it  i*.  Vine  Hob.  52.  I  S*und.  »o.  29 1.  II  Co.  I  a  a.  aKeb.697.pl 
f,l-  I»olt.  4J4-  l'-4$-  3  ^ilf-  *34«     Bl.  776. 

{^ J  Debt.  ^  \<l  luv  .  (  27.  ftH.  ac!.  .^,p.  2ia. 
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d 
ritatt  of  A.  and  fays  that  A.  is  yet  within  age,  bat  does  not       P***-  ! 

(ay  that  be  is  within  the  age  of  feventeen  years,    for  at  fuch     jm£0JI 
age  his  adminiftration  ceafes;    and  within  age  generail*       m 
(hall  be  intended  the  age  of  twenty  one  years,  and  then  A. 
may 'be  within  the  age  of  twenty  one  years,  and  yet  more 
than  feventeen,   and   then  the   plaintiff  has  no   authority. 
So  that  the  plaintiff  having  only  a  particular  authority  f#r  a 
certain  time,  be  ought  to  (hew  that  it   is  continuing j   as 
(a)  tenant  fur  outer  vie  ought  to  (hew  that  ceftuy  que  vie  is  /W*.Bal.xoi. 
not  dead.  And  there  is  a  difference  between  a  plaintiff  and  *  JJ°J  ***■■ 
the  defendant,  for  the  plaintiff  ought  to  incitle  himfelf  by  D.  ace.  Moor 
(hewing  particularly  the  age  of  the  executor,  where  he  fues  j35.Plowd.jx. 
in  his  right  j  but  where  an  action  is  brought  againft  fuch  an  *•  Co-  ^'it^*« 
executor,  there  the  plaintiff  has  no  need  to  (hew  it,  becaufe  ^J£%  T^ 
he  is  a  ftranger  to  the  executor's  age,  but  finding  a  man  med- 
dling in  the  adminiftration  is  fufficient  caufe  for  him  to  bring  4 
bis  a£tion  againft  him.  Cro.  Eliz.  1 10.  Cr$.  Jac.  590.  Yelv. 
128.  Hob.  251.  2  Si  J.  60.  2.  The  traverfe  is  not  good,  it 
being  that  the  defendant  did  not   take  the  faid  B.  out  of 
prifon  virtute  brevis  prae'ditli^  for  (b)  ii  is  a  negative  preg-  (l)  Vide  Or*, 
nant.     Anger  v.  Mutton,  Pafcb.   1 8  Car.  2.  2*..  R.  rot.  316.  Jac-  *7-'PL  *3- 
But  in  (his  cafe  there    (hould  not  have  been    any '.  traverfe, 
becaufe  the  plaintiff  had  canfefted  and  avoided  the  firft  writ, 
and  then  he  ought  not  to  take  a  traverfe  to  it.  The  defen- 
dant in  this  cafe  is  not  eftopped  by  the  tefte  of  the  writ,  but  ^VwhTwji 
might  have  (hewn  that  it  was  fued*  after  the'  time  of  the  fad  «ut  after 
tefte  of  it.     And  the  plaintiff  in,  this  cafe  (hould  have  relied  the  day  on 
upon  the  fraud,  for  by  this  traverfe  he  has  tied  the  defendant  wJj*di  jtbctf» 
to  join  in  it,  and  has  not  given  him  any  opportunity  to  an-  vide  ante^xa!" 
fwfer,  and  (hew  the  fpecial  matter  when  the  writ  was  firft  and  the  cafe* 
fued  out.    Wyott  ferjeant  for  the  plaintiff  argued  e  contra,      there  cited. 

Powell  juftice.  'the  difference  where  the  plaintiffs  or  de- 
fendants are  ftrangers  to  the  executor  within  age  as  to  the 
(hewing  of  the  executor's  age  is  grounded  upon  great  rea- 
fon ;  becaufe  privies  ought  to  (hew  their  authority,  but 
ftrangers  to  it  cannot*  2  Roll.  Abr.  466.  And  for  this  rtafon 
the  plaintiff  in  this  cafe  being'privy  to  the  executor  within  age, 
ought  to  (hew  his  age ;  and  if  be  does  (hew  it,  and  does  nqjt 
aver  it  fufficientlv,  it  is  not  good  upon  demurrer,  and  it  is  not 
aided  by  verdid  nere.  But  the  queftionis  in  this  cafe,  whether 
the  defendant  has  not  aided  this  defe£t  by  pleading  over  other 
matter,  &and  net  relying  upon  this  deficiency  0?  the  decla- 
ration; for  he  has  admitted  by  his  plea,  that  the  plaintiff  is 
a  perfon  able-  to  bring  the  a&ion.  In  Pigot*  cafe;  Cro. 
Eliz.  6*2.  5  &.  29.  the  defendant  pleaded  a  plea  as  in  this 
cafe,  but  there  was  an  ill  averment  there,  that  the  executor 
was  not  twenty-one-,  and  an  ill  averment  is  worfe  than 
the  omiffion  of  an  averment,  or  an  uncertain  averment. 
And  for  this  reafon  he  took  it,  that  though  there  were  no   ' 

averment 
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Bxal       ,  averment  in  this  cafe,  yet  the  defendant's  plea  would  have 
••  aided  it      And  as  to  the  traverfe,  he  thought  that  the  ijirtute 

Simmon.  cujuj  jg  tnfcxf^t]C9  ^t  Edw.  3.  ax.  When  a  matter  of 
law  is  only  comprifed  in  the  virtute  cujus,  then  it  is  not  tra- 
verfable. Plowd.  430.  But  matter  of  fad  in  the  virtute 
cujus  is  traverfable,  0  H.  6.  26.  and  admitted  in  Fofler  and 
Jackfon's  cafe,  in  Hob.  52.  which  in  probability  would  not 
have  been  admitted  there**  the  cafe  being  fo  greatly  debated, 
if  it  had  been  thought  material.  And  in  1  Sound.  iy  it 
is  the  opinion  of  Saunders,  that  virtute  cujuS  is  traverfable. 
It  is  not  any  negative  pregnant,  becaufe  all  is  admitted,  but 
only  the  taking  out  of  prifon  by  virtue  of  the  writ. 

Treh  chief  juftice.  As  to  the  firft  exception,  he  agreed 
the  difference  between  a  Granger  and  a  privy  to  the  execu- 
tor, and  it  is  a  defeft,  which  is  not  aided  but  by  verdi&. 
And  under  age  (hall  be  intended  un^r  the  age  of  twenty- 
one.  1  Rail,  Rep.  400.  But  the  defendant  by  pleading  over 
has  taken  away  this  intendment,  having  by  his  pl^a  ad- 
mitted him  able  to  maintain  the  a&ion.  And  by  thisreafon 
only  the  declaration  is  made  good,,  where  at  the  beginning 
of  itfelf  it  was  not  good.  As  to  the  traverfe,  he  thought  it 
to  be  ill,  becaufe  virtute  cujus  is  not  traveriable.  After  de- 
murrer it  is  ill,  but  it  is  good  after  verdi&  ;  which  is  an 
anfwer  to  Fofter  and  Jack/on**  cafe.  6  Hob.  52.  for  the 
{aid  cafe  being  after  verdilx,  was  aided,  as  all  perplexed  and 
improper  iflues  are.  But  in  this  cafe  there  is  a  fpecial  de- 
murrer, and  caufe  (hewn  that^he  traverfe  is  not  good,  but 
contains  double  matter,  &c.  And  this  traverfe  would  be 
intricate,  and  contain  multiplicity  of  matter,  viz.  of  fa£k, 
and  of  law ;  and  for  that  reafbn  it  could  not  be  put  in  ifliic, 
to  be  tried  by  the  jury,  which  was  his  chief  reafon  againit 
it.  For  virtute  ot  fuch  a  writ  is  only  that  which  the  law 
fays  and  expounds  upon  the  writ.  As  if  a  writ  be  delivered 
to  the  fheriff,  where  the  party  is  in  bis  cuftody^  it  is  matter 
of  law,  whether  the  party  be  in  cuftody  in  virtue  of  that 
•writ,  by  the  delivery  of  it.  But  whether  there  was  any 
fuch  writ  or  no,  or  whether  it  was  delivered  or  not,  is 
matter  of  fa£k.  And  after  fuch  fa&  agreed  in  the  affirma- 
tive, then  is  the  matter  of  law,  whether  the  party  was  in 
cuftody  virtute  of  it,  ii  Co*  10.  at  There  the  matter  was 
not  traverfable,  tnafmuch  as  it  was  mere  matter  of  law,  and 
(mj  A  fiafin,  hj  nothing  of  fad  in  the  cafe.  And  if  virtute  cujus  be  traver- 
firu  9ftb€  Ju-  fable,  then  (a)  the  pleading  of  the  ftatute  of  ufes,  that  wV- 
<*,#/«//,,  u  fyfc  cujus  *  man  was  pofleffed  or  feifed  may  be  traverfed, 
arttrmrfabk.  wych  i$  %  mcrc  cflfea  of  tfac  hw>     Hob    ^    mA  %   &^ 

to.  are  only  cafes  where  the  point  pafled  fub  Jllentio.  But 
x  Saund.  298.  it  a  judgment  in  point.  A  per  quod  is  not 
traverfable,  and  there  is  no  difference  between  per  quod  and 
virtute  cujus.    In  this  cafe  the  traverfe  ought  to  have  been 

upon 
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upon  the  delivery  of  the  habeas  corpus.     And  as  to  what  waf        BlAl 
(aid  by  Gould%  that  the  defendant  oughtjo  have  had  an  op-     31M^0M 
portunity  to  (hew  that  the  wr}t  of  habeas  c$rpus  iflued  out  at 
another  day  after  the  tefte  of  it,  he  (a)  did  not  know  that  it  (*)  Vide  aate 
was  ever  refolved  that  it  was  averrahle,  that  a  writ  iflued  409. 
out  contrary  to  the  tefte  of  it ;  though  it  has  been  often- 
times attempted  and  difputed. 

Gould  ferjeant,  There  is  a  difference  between  writs 
which  are  to  punifh  wrongs,  and  thofe  which  are  in  ad- 
vancement of  right.  Alfo  a  man  cannot  fay  quod  breve 
emanavit  at  another  day,  contrary  to  the  tefte  of  it ;  but 
profecutus  fuit  the  writ  not  before  another  day,  may  be 
pleaded.  Hutt.  20.  2  Roll.  Mr.  576.  Trehy  chief  juftice, 
Admit  that  one  may  fay,  quod  profecutus  fuit  a  writ  at  ano- 
ther day  than  it  bears  tefte,  but  not  that  the  writ  emsnavit  at 
another  day  ;  in  this  cfcfe  the  traverfe  ought  to  have  been, 
that  the  party  was  taken  out  of  the  prifbn  before  the  writ 
delivered  to  him. 

Powell  juftice.    But  then  it  may  be  a  queftion,  whether  A    oJfp 

the  fherifF  cannot  juftify  after  the  tefte  of  a  writ,   before  it  reS^Vpri-* 

be  delivered  to  him  ?  And  Levim  ferjeant,  who  was  not  in  foner  under  ht- 

the  caufe,  faid  that  it  was  adjudged  that  he  might  juftify  be-  **»•  *>t>i»,  ua- 

forc  the  writ  delivered  to  him.     But  Trehy  chief  juftice  de-  zJr* r  ** 

.j.^,OJrt  *  *  wm  nas  been 

med  that,  and  x  Sound.  298.  agrees.  delivered  to 

'  him.  Vide  ante 

At  another  day  in  this  term  the  judges  gave  judgment  in  iS'i1?^' 
this  cafe.  Powell  juftice.  The  time  of  theiffuirigof  the 
writ  istraverfable.  There  is  no  confeffing  and  avoiding  of 
the  writ  mentioned  in  the  plea;  for  the  plaintiff  {hews,  that 
there  was  no  fuch  writ,  but  another  writ  fued  oat  after  it. 
He  might  in  this  £afc  have  traverfed  the  delivery  of  the 
writ,  that  being  alledged  by  the  defendant ;  but  he  has  not 
traverfed  it,  but  the  taking  out  of  prifon  virtute  of  the  writ ; 
and  there  being  two  things  alleged,  which  were,  traversable, 
it  was  at  the  plaintiff's  cleflion  to  traverfe  the  one  or  the 
other.  He  confeffed,  that  generally  the  virtute  of  a  writ 
is  matter  and  inference  or  law  only,  and  then  not  tra- 
versable ;  but  matter  of  fa&  may  depend  upon  it,  and  then 
it  is  traverfabte ;  as  in  this  cafe  the  taking  out  of  prifon, 
and  for  that  reafon  it  is  here  traverfable.  And  in  fome 
cafes  it  may  be,  that  nothing  but  only  the  virtute  of  the 
writ  is  to  be  traverfed  5  as  if  two  writs  be  delivered  to 
the  fteriff  againft  A.  one  at  the  fuit  of  J5.  returnable  the 
firft  return  of  Hilary  term,  and  the  other  at  the  fuit  of  D.  x 

returnable  the  faft  return  of  the  faid  term  -,  and  D.  pro- 
cures a  warrant  upon  his  writ,  upon  which  \A.  is  arrefted 
after  the  return  of  the  writ  of  ft.  and  then  gives  a  bail- 
hood  for  his  appearance  ;    and  in  a  fuit  upon  this  bail-bond 

,   A ,  pleads 
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BlAL 


Simpson. 


9$ 


(b)  Scd  Tide 
poft.  56a. 


of  law  is  not 
•avertable, 


A.  pleads  that  he  was  arretted  trpon  the  Writ  of  A  return- 
able the  firft  return  of  the  term^  and  that  f  *,!   he  gate  the 

faid  bsfiMfond  after  the  return  of  thd  faid  writ,  by  which  it 
fa j  VidcDotffr  ig  toid  by  tfcc       ^  e  ,  <6    (fe  ^^  replteSj  tIfflt  thcfe 

was  another  writ  at  the  fuit  6f  D.  returnable  the  laft  tt- 
tum  of  the  faid  term,  and  that  A.  tfas  arretted,  ind  the 
abfque  hoc  that  he  was  arretted  virtute  of  the  writ  of  B.  and 
no  bail-bond  giVen,  open  that  writ;  he  ought  (b)  to  ffa- 
vdrfe,  other  thing  it  traverfable  there  ;  and  if  it  be  not  tra- 
verfed, the  bail  bond  will  be  made  void,  where  it  was  rightly- 
taken,  which  is  not  reafon.     3  Keb.  266.  Rod.  v.  Huans. 

Treby  chief  juftice  contra.  The  virtute  cujus  is  not  tn- 
verfable  in  any  cafe,  and  that  is  rcffolved,  i  Sound  298.  and 
he  himfeif  has  a  report  of  the  faid  cafe,  which  agrees  with 
*  mere  matter  the  faid  book,  that  it  was  held  by  the  court  there,  that  w- 
u  tute  cujus  h  not  ttzYcrfdhlc.  When  one  fays,  fuch  a  thing 
was  done  virtute  of  a  writ,  it  is  mfcvmt  by  authority  of 
the  faid  writ,  by  an  operation  of  the  law  upon  the  faid 
writ,  without  any  ingredient  or  mixture  of  matter  of 
fa&  ;  and  a  mere  matter  of  law  is  not  to  be  traverfed,  and 
tried  by  a  jury.  Fofter  and  Jackfon\  cafe,  in  Hobart  52. 
is  no  authority  in  this  cafe,  being  upon  an  iflue  tried ;  for 
if  iflue  be  taken  thereupon,  it  is  not  void,  but  good  after 
verdi&.  The  queftion  in  this  cafe  is,  whether  the  party 
be  bound  to  take  fuch  an  iflue,  that  being  before  the  court 
to  be  adjudged  upon  a  demurrer,  and  in  this  cafe  upon  a 
fpecial  demurrer ;  and  for  that  reafon  in  this  cafe  he  has  fared 
to  himfelf  by  the  demurfef  all  the  advantages,  which  might 
be  taken  to  it.  Arid  the  forms  of  pleading  ought  to  be  pre- 
ferred by  us  by  all  means,  that  being  the  chief  reafon  of  the 
preserving  the  law  fo  well  until  our  time.  The  words  virtute 
cujujy  per  quod,  praetextu  or  vtgore  cujus ,  introduce  a  con* 
fequence  of  law  only,  from  the  matters  of  fa&  before  ftated. 
HtatVs  Maxims  of  Pleadings  165.  7  H.  7.  3,  4.  which  is 
cited  and  allowed,  P/oiud.  54.  193.  Dier  185,  b.  where 
it  is  agreed,  that  the  virtute  cujus  never  introduces  any  new 
matter,  but  only  collefis  the  matter  before.  And  if  it  be  fo, 
being  the  conclufion  only,  it  ought  not  to  be  traverfed,  but 
the  matters  precedent,  upon  which   it  depends,    which  are 

Soper  matters  of  fa&,  and  the  virtute  the  conclufion  of  the 
nr  from  fuch  fa£U.  7  //.  6.  5,  6,  7.  accord.  The  cafe  9  H. 
6.  20.  cited,  does  not  refemble  this  cafe ;  for  it  is  not 
faid  here,  that  he  was  in  execution  virtute%  &V.  but  that 
he  was  committed  in  execution;  and  the  commitment 
is  proper  matter  of  fa&  to  be  tried,  whether  there  was 
fuch  commitment  or  not.  And  the  fame  cafe  is  12  J7.  6. 
a,  3.  Where  it  appears  the  commitment  was  of  fad,  and 
there  was  an  iflue  there  joined  ;  and,  as  has  been  faid  before, 
if  idie  be  joined,  it  is  good.  That  a  man  was  feifed  vi- 
matter  of  law.  gore  of  the  ftatute  of  ufes,  will  n*t  be  a  good  traverfe  upon 
Vide  Cro.  jac  demurrer,  yet  after  verditt  fuch  an  iflue  fhould  be  good.  In 
"'  this 


After  iflue 
joined,  no  ex- 
ception caa  be 
taken  to  the 
traverfe  of  a 
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this  cafe  upon  this  traverfe,  what  is  the  matter  to  be  BEAn 
tried  ?  Whether  any  writ  iflued  ?  op-  whether  the  faid  A.  %^\^, 
was  taken  out  of  prifon  ?  But  all  this  was  alleged  before 
the  wrtute  cujus.  Or  rather  all  the  matters  upon  this  tra- 
verfe fhould  be  tried  ;  pnd  then  the  traverfe  is  ill,  contain- 
ing multiplicity  of  matters  of  fad  j  but  the  point  of  law  up-' 
on  this  is  a  fingle  point.  Suppofe  a  perfon  in  the  cuftody 
of  the  (heriff,  and  another  writ  is  delivered  to  him,  and  the 
fheriff  upon  delivery  of  ijt  declares  that  he  will  not  execute 
it,  and  the  pprfon  efcapes,  upon  which  he  who  deliTered 
the  fecond  wjrit  brings  an  a&ion  upon  the  efcape,  and  the 
fheriff  pleads  that  he  was  npt  in  h}s  cuftody  virtu te  of  tha 
fecond  writ  tp  him  delivered  ;  in  this  Cafe  if  tfee  law  be  only 
tried  ^y  t}i«  traverfe,.  doufrtlefs  the  party  was  in  cuftody  by 
delivery  of  the  fecond  writ,  he  being  in  cuftody  before  by 
another  writ  f  but  jbc  matter  of  fn&  is  contrary,  for  he  de- 
clared abfolujtely  that  he  woujd  not  execute  it  f  and  by  this 
it  appears,  tljat  the  law,  and  not  the  fa&,  is  to  be  tried  up- 
on this  iflue.  Nevi/i  and  Blencowe  jufttces  agreed  with 
Powell  juftice,  that  generally  the  virtute  cujus  is  not  to  be 
traverfed,  (containing  matter  of  Jaw;  but  when  it  is  mixed 
with  fad  there  it  may  be  traverfed.  And  in  this  cafe  thsrc 
is  matter  of  fa&  which  depends  upon  it,  and  for  tfiat  reafon 
it  is  tr^rerfable.  And  thejc  may  be  fome  cafes,  as  the  cafe 
of  the  bail  bond,  where  nothing  but  th$  virtnte  ctjus  is  tra- 
verfable,  as  put  before  by  Powell  juftice.  To  the  other  mat- 
ter the  court  agreed,  that  tbt  advantages  of  the  exception 
for  not  averring  that  the  executor  was  within  the  age  of  fe- 
venteen,  was  waived  by  pleading  over.  And  judgment  was 
given  for  the  plaintiff. 


UiWrj 
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Sir  John  Holt  Chief  Jujlice. 

Sir  Thomas  Rokcby 

Sir  John  Turton 

Sir  Henry  Gould,  Knight, 
Kings  Serjeant,  this  Term 
was  made  a  Jujlice  in  the 
King's  Bench  in  the  Room 
of  Sir  Samuel  Eyre  de- 
ceafed. . 


JuJUets. 


Memorandum.  This  Term  Mr.  Serjeant  Dar- 
nall  was  made  King  s  Serjeant  in  the  Room 
of  Mr.  Serjeant  Gould,  made  Jujlice  of  the 
King's  Bench. 


Rex  verf  Bcarc. 


An  indictment  fT^HE  defendant  Bearevrzs  indi&ed  at  Exeter  in  Devon* 
J"aI^!  ""^  X  y*,v#>  for  that  hc»  7  ^  3-  at  B- in  Dev9n  compofed, 
S^w  con-  **a<fc»  wrote  ^^  induftrioufly  colle&ed,  many  falfe  and 
taiiied.  8.  a  fctndalous  libels,  in  uno  quorum  continetur  inter  alia  juxU 
Carth.  407.  tenorem  et  ad effcElum  [equentem%  viz-  and  then  fliews  the  word* 
Satt^a*  3  of  thc  li}?1'  ***'  .Which  indiament  being  removed  by 
An  allegation  certiorari  into  the  king's  bench,  the  defendant  pleaded  not 
that Imthc libel  guilty.  And  being  brought  to  trial  at  the  aflizes  at  Exeter, 
was  contained  it  was  tried  before  NeviU  juftice  of  the  common  pleas,  and 
^LtoTto-    -£**'*?  juftice  of  the  king's  bench,  then  juftices  of  affize, 


the  indictment 

were  the  words  ufed  in  the  libel.  8.  C.  Carth.  407.  Holt.  413.  3  Salk.  aa6.°Vide  Dougl.  184. 
An  allegation  that  in  it  was  contained  Jmxta  ifeSum  ftqutnttM,  does  not.  S  C.  Carth.  407. 
Holt.  412.  3  Salk.  2*6.  Writing  a  libel  is  criminal.  S,  C.  Carth.  407.  Holt.  41a.  Vide  is 
Co.  35.  Hob.  6a.  215.  Poph.  139.  5  Mod,  163.  Hawk.  B.  1.  c.  73.  f.  xo.  or,  unkfr  the  part/ 
hat  a  fufficient  authority  for  fo  doing,  copying  it.  ace.  Hawk.  B.  x.  c.  73.  f.  xo.  Semb.  ace  5 
Mod.  166. 167.  or  collecting  copies.  8.  C.  Carth.  407.  Holt.  42a.  Words  in  a  verdict  are  to 
be  taken  in  their  common  acceptation.  Upon  a  verdict  finding  a  man  gailty  of  a  thing 
which  is  generally  criminal,  though  in  fome  cafes  not,  the  thing  (hall  be  taken  to  be  crimi* 
■at  D.  ace.  Burr.  2667.  On  an  indictment  for  a  generic  crime,  and  feveral  fpecics  of  it, 
if  the  jury  find  the  defendant  not  guilty  as  to  all  except  one  fpecics,  and  as  to  mat  guilty,  he 
is  to  be  confidcred  ascunridedof  that  fpecics. 

praetor 
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fratter  fcriptionem  et  eolleelionem,  -they  find  him  not  guilty.         rss 
This  cafe  depended  in  the  king's  bench  feveral  terms,   and  *« 

was  argued  feveral  times  .at  the  bar.  And  now  this  term  ****** 
it  was  argued  folemnly  on  the  bench  by  all  the  judges,  viz. 
Holt  chief  juftice,  Roieiy  and  Turton  ju  ft  ices.  And  all  were 
of  opinion  that  judgment  ought  to  be  given  for  the  king. 
The  exceptions  taken  at  the  bar  were  as  well  to  the  indict- 
ment as  to  the  verdi£t.  To  the  indi&ment,  becaufe  it  is 
not  fufficiently  and  certainly  fliewn,  that  the  words 
contained  in  the  indidment  were  the  fame  with  thofe 
in  the  libel.  Sed  mn  allocatur.  For  per  curiam  y  the  words 
[juxta  tenorem  fequentem]  afcertain  and  fatisfy  the  court,  that 
thefe  arc  the  fpecific  words  mentioned  in  the  libel.  For  /«*- 
ta  is  fometimes  ufed  as  an  adverb,  fometimes  as  a  prepofi- 
tion.  It  is  ufed  here  as- a  prepotition,  as  it  is  in  all  cafes 
where  it  governs  an  accufative  caje.  And  where  it  is  ap- 
plied to  a  place,  it  fignifies  near  to,  orbefide;  where  it  is 
applied  to  a  thing,  it  has  the  fame  Ggnification  as  fecundum 
i.  e.  according  to ;  and  ftcundum  formam  Jtatuti,  £fc.  is  al- 
ways held  well  enough.  Plow*  285.  h.  286.  b.  Juxta  vim9 
faV.  indenture  praediclae9  is  well  enough,  Co.  Entr.  116.  . 
Then  tenor  imports  the  fpecific  words,  Reg.  169.  a.  Tenor 
is  ufed  in  the  fame  fenfe  as  tranfcriptumt  and  upon  the  b. 
fide  of  the  leaf  tenor  and  tranfcriptum  are  ufed  indifferently 
for  the  fame  thing.  Then  if  tenor  fignifies  tranfcriptum*  te- 
nurfequens  is  as  much  as  to  fay,  that  the  words  following  are 
a  true  copy  of  the  words  in  the  libel*,  and  therefore  the  jury 
could  not  have  found  the  defendant  guilty,  if  the  words  in 
theindiftment,  and  thofe  in  the  libel  had  been  different.  In 
the  cafe  of  Ford  and  Bennet9  intr.  HH.  34  to*  35  Car.  2. 
B.R.Rot.  1 154.  wherein  a  fpecial  a&ion  upon  the  cafe 
there  againft  Bennet  and  others,  the  plaintiff  declared,  that 
the  defendants  at  Saltafb  procured  a  falfe  and  fcandalous  li- 
bel againft  the  plaintiff  to  be  written  in  the  form  and  un- 
der the  colour  of  a  petition  \  in  which  information,  in  form 
of  a  petition  the  libel  continetur  ad  tenorem  et  effe&um  fequen- 
tem ;  two  were  found  guilty  upon  not  guilty  pleaded,  and 
five  not  guilty  5  upon  which  judgment  was  entered  for  the 
plaintiff;  and  afterwards  upon  a  writ  of  error  brought  in 
the  exchequer  chamber  the  judgment  was  affirmed,  the  ex- 
ception being  over-ruled  without  •  confideration.  And  Holt 
chief  juftice  laid,  that  he  then  thought  the  judgment  to  be 
given  with  too  great  precipitation,  but  he  afterwards  upon  ' 
great  confideration  had  eileemed  the  faid  refolution  to  be 
very  good  law.  Mich.  4  W.  \g  M.  Rex  v.  Fuller,  and  Micfr. 
4JV.&  M.  Rex  v.  Toungy  were  cited  as  authorities  in 
point.  And  therefore  the  whole  court  were  of  opinion, 
that  notwithstanding  this  exception  the  indi£tment  waa  ~ 
pood ;  but  if  it  had  been  only  ad  effeclum  fequentem  it  had  been 
ill,  becaufe  it  had  not  imported  that  the  words  were  the 
fpecific  words  which  were  in  the  libel.     The  exceptions  te 

the 
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*tx        the  verdift  were  two,  I.  That  the  defendant  being  found 
*■  guilty  only  of  the  writing  of  a  libel,    and  collecting  of  it, 

**""  is  not  guilty  of  any  offence.  2.  That  as  this  cafe  is,  tbc 
verdi£t  amounts  to  an  acquittal.  And  as  to  the  firft  excep- 
tion Holt  chief  juftice  (aid,  that  he  did  not  regard  the  col- 
lecting the  libels ;  but  he  was  of  opinion,  that  the  copying 
of  a  libel,  by  a  man  who  is  not  contriver  nor  compofer  of 
it,  is  criminal  5  and  to  prove  this,  he  Aid  that  -he  would  con- 
sider in  what  a  libel  confided.  And  (by  him)  it  is  not  thein- 
famous  matter  or  words  which  make  the  libel ;  for  if  a  man 
.  fpc*k  fuch  words,  unlcd  they  are  written,  he  is  not  guilty 

fcatSftoa  W«l.  °^  thc  making  of  a  libel,  for  the  writing  is  effentialtoali- 
And  the  nun  hpl  ;  find  therefore  if  Beare  writes  fuch  matter  be  becomes 
whoreda<es  in-  9  libeller,  for  it  is  not  a  libel  before  it  was  written.     And 

dd™m?t£jn~ in  *"  cafes  wher€  *  m*n.doc^  thc  *&*  whicb  aS  caufcs  thc 
fnggefted  by  thing  to  be  that  which  it  is,  that  man  ought  to  be  conftrued 
soother U  ibe  the  doe;  of  fuch  a  thing.  This  rules  proves  itfelf,  as  wdl 
M»eller.  etc.  s  Jn  all  the  great  offences  as  in  all  the  leaft.  If  A.  contrives 
73$. 10  ***  tt*>0»»wc  matter,  and  J?,  writes  the  whole  contrivance, 
Med.  165, 166,  <£•  i*  gudtJ  ■*  WCH  **A.  If  an  ad  of  parliament  makes 
167.  fodpmy  felony,  *nd  does  not  fpesk  of  the  abettors,  and  A 

accompanies  An  whilft  he  does  the  fa&,  and  keeps  the  door, 
JB.  will  be  guilty  of  the  felony  as  well  as  A.  '1  Inft.  59.  The 
lame  law  in  the  lowed  offences,  where  all  are  principals. 
As  it  A.  holds  B.  while  C.  beats  B.  A.  is  guilty  of  the  bat- 
tery. It  would  be  very  ftrange.  then,  if  in  this  cafe  only, 
he  who  contributes  fo  much,  to,  the  doing  of  the  thing  (as 
he  who  writes  does  in  this  cafe  of  the  libel)  fhould  be  con- 
ftrued innocent. 

Objection.  It  isfaid,  9  Co.  $9-  e.  LsmF$  cafe,  that  • 
libeller  ought  to  be  either  the  contriver,  procurer,  or  pub- 
lisher. 

Anfwer.  That  book  ought  to  be  expounded  by  Mo$r% 
$13.  where  the  writer  of  a  libel  is  deemed  in  law  to  be  the 
contriver*,  and  then  Coke  maybe  admitted  to  be  law,  other- 
wife  not*  for  in  the  cafe  in  Coke  the  queftton  was  of  the 
publication  of  a  libel;  and,it  was  held,  that  the  writing  of 
h^^itfdf**coPy  of  a  libel,  was  not  a  publication,  but  only  evidence 
publication.      of  it ;  but  no  queftion  was  made,  if  he  was  a  libeller.    And 
Bntitiseri-     for  the  matter  of  publication,  the  having  of  a  libel  is  not  a 
h"^  °lhl,C"    publication.    If  a  libel  be  publicly  known  to  be  puUtfhcd, 
eopyof  a  libel    *nc  having  of  a  copy  is  evidence  of  a  publication,  but  «*- 
it  evidence  of    irat  where  it  it  not  known  to  be  publiftied. 

a  publication, 

if  the  m*l  it  Objcaion.  The  writing  of  a  libel  may  be  lawfoJ,  as  by 
known  to  hre  l^c  c^cr^  who  draws  the  indictment,  or  by  a  ftudent  who 
beenpuWUhed.  took  notes  of  it,  fcjV.  Then  Beare  being  found  guilty  of 
Othtrwifenot.  writing  generally,  for  all  that  appears  to  the  contrary,  it 
m?y  be  a  lawful  writing. 
z  Anfwer 

;   • 
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Anfwer.  Where  the  matter  abftraftedlv  conGdered  is  Rw" 
unlawful,  there  fuch  a  general  verdidt  (hall  fee  taken  to  be  b*a»*. 
criminal ;  and  fome  fpecial  thing  ought  to  be  found  to  cx- 
cufethe  defendant.  If  an  attion  be  brought  upon  the  fta- 
tute  for  maintenance,  it  is  fuflicient  to  fay  v:anutenuit>  though 
in  fome  cafes  a  man  may  lawfully  maintain  a  fuit,  as  an  at- 
torney or  relation,  &V.  yet  becaufe  it  is  unlawful  In  abftrac- 
to9  fuch  general  allegation  is  well  enough,  and  it  flull  be 
intended  of  unlawful  maintenance  -within  the  ftatute.  Be- 
fides,  that  it  cannot  be  here  intended  of  fiich  writing  ;  for 
if  an  officer  of  a  court  or  reporter,  tffc.  copies  a  libel,  fuch 
copy  in  writing  is  not  a  libel,  becaufe  it  is  not  done  ad  in* 
famiam  of  the  party,  but  only  to  bring  the  criminal  to  pu- 
nifhraent.  3/^.  174.  is  a  ftrong  cafe,  for  there  John  of 
Northampton  is  charged  with  writing  only,  nor  is  any  men- 
tion made  of  publication,  but  the  writing  only  is  conlefled  j 
but  the  court  were  tender  in  the  puniflimervt,  becaufe  he 
was  an  attorney.  And  Holt  chief  juftice  faid,  that  it  was 
not  nfceflary  in  this  cafe  to  pronounce  his  opinion,  whether 
the  writing  of  a  copy  of  a  libel  be  the  writing  of  a  libel  \  for 
if  it  be  not,  then  the  jury  having  found  the  defendant  guilty 
of  writing  a  libel,  he  mud  be  found  guilty  of  writing  the 
original,  and  a  copy  could  not  have  been  given  in  evidence. 
£  contra y  if  the  copying  of  a  libel  be  the  making  of  a  libel, 
then  the  writing  of  a  copy  is  a  great  offence.  But  he  faid, 
that  to  the  end  that  the  audience  might  not  maintain  a  no- 
tion, that  the  copying  of  a  libel  by  a  man  who  has  no  war- 
rantable authority  to  do  it,  is  not  libelling,  he  would  ob- 
fcrve,  1.  That  fuch  copy  contains  all  things  neceffary  to  the 
making  of  a  libel,  viz*  the  fcandalous  matter  and  the  wri- 
ting. 2-* That  it  has  the  fame  confequencc,  for  the  writing 
makes  the  offence,  becaufe  by  this  means  it  is  perpetuated, 
and  of  neceflity  at  fome  time  will  come  into  the  hands  of 
other  men  ;  and  there  is  as  much  danger  in  the  writing  of 
a  copy  as  in  the  writing  of  the  original ;  and  for  this  reafon 
being  fo  advifed,  he  faid,  that  he  was  of  opinion,  that  the 
writing  of  a  copy  of  a  libel  is  the  writing  of  a  libel.  And 
if  the  law  were  other  wife  it  might  be  very  dangerous,  for 
then  men  might  take  copied  of  them  with  impunity  ;  and 
for  the  fame  reafon  the  printing  of  them  would  be  no  of- 
fence i  and  then  farewel  to  all  government.  The  defend- 
ant Btare  has  had  great  favour  in  the  verditt  ;  for  when  a  ,  . 
libel  is  produced  written  by  a  man's  own  hand,  and  the  au-j^1^  ^J*"'* 
thor  of  it  is  not  known ;  he  is  taken  in  the  rnainer,  and  fumed  to  ha\e 
that  throws  the  proof  upon  him  •,  and  if  he  cannot  produce  been  made  lj 
the  compofer,  the  verdift  will  be  againft  him.  As  to  the  th.c  Iff*  '* 
fecond  queftion  upon  the  verdift,  viz.  Whether  this  amounts  ^^tt^?* 
to  an  acquittal,  becaufe  the  defendant  being  charged  with 
the  compoGng,  writing,  and  making,  and  being  found  not 
i  guilty  of  the  making,  he  is  found  not  guilty  of  the  writing 

Vox..  I.  E  c  aJb, 
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*ex  alfo,  becaufe  the  writing  is  the  making ;  otherwife  the  vcf- 
BeaVe.  did  is  repugnant.  Hoh  chief  juftice  faid,  that  the  making 
is  a  genus,  and N  compofmg,  contriving,  and  writing  are 
fpecies  of  it-  Then  the  finding  that  he  is  not  guilty  of  all, 
except  the  writing,  finds  him  not  guilty  of  any  fpecies  of 
making  except  writing.  And  he  faid  that  this  notion  of 
libelling  is  as  old  as  the  law.  Libelling  againft  a  private  man 
is  a  moral  offence  ;  but  when  ft  is  againft  a  government,  it 
tends  to  the  definition  of  it.  For  the  antiquity  of  this  no 
tion,  fee  Vinnius  74 1.  by  the  law  of  the  twelve  rabies.  And 
afterwards  when  the  civil  law  was  digefted  into  a  method 
by  the  emperor  Juftinian  about  the  year  741.  in  his  Injl'u 
tutes%  lib.  4.  ///  de  injurlis  4.  where  the  writing  of  a  libel  is 
diftinguifhed,  and  held  to  be  an  offence.  And  he  faid, 
that  he  cited  this  authority,  becaufe  Brafton,  lib.  3.  ///  «- 
ron.  135.  feems  to  have  transferred  the  fame  fentence  out 
of  Juftinian.  And  therefore  (by  him)  judgment  ought  to 
be  given  for  the  king. 

Turton  and  Roheby  juftices  cited  fortie  cafes,  to  prove,  that 
the  writing  of  a  libel,  without  publifhing,  was  punifhable 
in  the  ftar  chamber,  and  by  confequence  now  punifliable  by 
indictment.  And  they  faid,  that  the  defendant  was  found 
"*  guilty,  prout  per  indift 'amentum  praediBum  fupponitur  \  which 
includes  all  the  aggravating  adverbs  in  the  indictment,  as 
proditorie,  &c.  And  Roheby  juftice,  that  it  is  a  great  offence 
to  colled  induftrioufly  fuch  libels.  And  as  to  the  finding 
of  the  verdict  he  faid,  that  the  verdict  being  the  words  of  lay 
people,  ought  .to  be  underftood  according  to  the  vulgar  ac- 
ceptation 4  and  therefore  though  the  writing  in  point  of 
law  is  making,  yet  it  was  underftood  in  common^  fpecch 
otherwife.  And  therefore  if  A.  invents  the  riJattcr,  B. 
makes  rhimc  of  it,  and  C  writes  it,  every  one  in  common 
underftanding  may  be  diftinguifhed  by  fome  fpecial  term,  as 
A.  the  inventor,  B.  the  poet,  C.  the  writer,  though  the 
law  denominates  them  all  makers ;  and  fo  the  verdict  will 
be  free  from  repugnancy.  2.  If  the  jury  find,  that  B.  did 
not  make  the  libel,  after  which  they  find  that  which 
•  amounts  to  the  making,  that  will  be  repugnant,  and  (hall 

be  rejected,  for  all  that  is-  inconfiftent  with  what  they  have 
found  before.  Hetky,  4.  Moor,  431.  Dyer,  372.  Judg- 
ment for  the  king.  And  Beare  was  fined  coo  marks,  and 
ordered  to  appear  at  the  aflizes  at  Exeter  with  a  paper  de- 
noting his  offence.  But  the  laft  day  of  the  term  bis  fine 
was  remitted  to  too  marks* 


Clayton 
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Clayton  verf.  Kinafton.  intr.Trin.ro. 

W11T.3.B.R. 
Rot.  246. 
S,  C.  Salk.  57J. 

CLJTTON  executor  of  Clayton  executor  of  #7/*/^*// An  undertaking 
brought  covenant  againft  Kinafton  ;  in  which  the  P^riff^!^^ 
declared  upon  articles  of  agreement  made  the  firft  day  of  May  ™  perfonThTIe 
1676,  between  Ki/Jigreiu,  Kina/lon,  and  others*  of  the  firft  entered  into  a 
part,  and  Winter/hall  of  the  other  part,  in  which  {inter  alia)  joint  contrad  to 
it  was  covenanted,  that  if  Winterfhall  would  quit  the  com-  ^^J  °^ft 
pany  of  aAors  of  comedies,  and  give  ttotice  thereof  in   wri-  tne  ^traau 
ting  three  months  before,  or  if  Kinmflon  4nd  the  others  no  defeafance. 
(bould declare  him  incapable  of  a£Hng  by  note  in  writing scjJl^,k'1^8* 
wider  their  hands  ;    that  after  three  months  after  fuch  no-  ™  H^Z^U 
tice  as  afbrefaid,  or  fuch  declaration,  WinUrjball  (hould  be  688.  Vide  Com, 
allowed  by  them,  or  others  to  be  added  to  the  company,  5/.  139. 1  Term 
per  diem  for  every  day  of  a&ing  out  of  the  profits  of  a&ing,  *CP*  4*6' 
and  after  bis  death    100/.  (hould   be  paid  to  his  executors  toinXmnUV? 
within  three  months;  and  if  U^inierjball  {hould  die  before  fole  contractor 
inch  notice,  &c.   then  his  executors   (hould  have    ioo/.^S-C.  $s*\k. 
within  fix  months  after  his  death,  provided  that  fuch  notice  *?*'  "  Moda 
feoold  not  be  given  but  in  an  alHng  week,   and  the  three  ^  688^  Vide 
months  to  be  complete  by  a£ting  weeks;  and  the  plaintiff  1  show.  46. 
affignsfor  breach,  that  Winter/hall  died  the  feventh  of  June  Com.  139. 1 
1679,  ami  the  100/.  were  not  paid  within  the  fix  months  Th™am7namc 
nor  at  any  time  after.    The  defendant  pleads,    that  at  the  repeated  upon 
(ame  time  there  was  another,  deed  executed  between  Killi-  pleadings,  tho' 
grruo  and  Winterjkall  of  the  firft  part,  and  Kinafton  of  the  fc-  without  word* 
cond  pajrt,  with  the  fame  agreement  as  in  the  other  deed*  ftau  pri^a^cic 
and  moreover  that  after  fuch  notice  given  by  KinaJlony  Isfc.  be  intended  to 
as  aforefaid,  Kinqfton  (hould  be  di (charged  of  all  debts,  faV.  mean  the  fame 
and  (hould  be  indemnified  from  all  agreements  or  fecurities  Pcrfon- R-  a*c* 
at  any  time  before  made  or  thereafter  to  be  made  for  the  ufe  ^  ^cafet 
of  the  company ;  and  the  defendant  avers,  that  he  save  no-  there  cited, 
tice,  and  that  three  months  elapfed  before  the   death  of  the  a  provifo  in  a 
plaintiff's  teftator,  viz.  WinterJbalU    by  which   he  branw  jj^jj^j^ 
difcharged,  faV.  and  he  pleads  this  by  way  of  defeafance  to  0f the™Ye°nantt 
WtnterjbaW*  deed*     The  plaintiff  demurs.     And  the  prin*  \%  to  fe  confi- 
cipal  queftion  was,  whether  this  fecond  deed  could  be  a  de-  d  red  as  a  part 
feafance  of  the  firft.     And  it  was  argued  for  the  plaintiff  by  °^*t  coye" 
Mr.  Montague^  that  it  could  not ;    and  by  Sir  Bartholomew  a  provifo  07 
Shower  and  Mr,  Nortbey  for  the  defendant,  that  it  might,  for  way  of  defct- 
avoiding  circuity  of  a£Mon.     For  the  defendant  Kinafton  be>  faMC  u  cs:- 
ing  difcharged  by  his  notice  given,  feV.  might  have  cove* 
rant  againft  the  executors  of  Winter/ball  upon  the  covenant 
that  he  flxmld  be  indemnified,  tsfc.  and  the  quantum  of  the 
damages  would  be  that  which  the  executors  have  recovered 
ajaiaft  him  in  this  adion ;  and  where  the  plaintiff  (hall  not 

£  e  2  '  recover 
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Clavtoh  recover  more  againft  the  defendant,  than  the  defendant  up- 
K»  astom.  on  his  covenant  againft  the  plaintiff;  there  the  law  wiB 
If  aIcflbrcove-con^ruc  fucn  covenant  to  -amount  to  a  defeafancc.  And 
nanu  to  repair  therefore  where  the  leffor  covenants  to  repair  the  houfe  de- 
aKdidff* n0t>  mifcd»  thc kfo*  in  default  of  the  leffor  may  repair,  and  in 
and  de^6V Ac  dc.bt  for  thc  rcnt»  uPon  nil  debet  P^aded,  he  may  give  in 
expeneeoutof  evidence  what  he  has  expended  in  reparations.  Cro.  EL  222. 
Kit  rent.  i  Leon^flyxo.  (But  Holt  chief  juftice  faid  that  he  doubt- 

cd  that,  unlcfs  it  were  part  of  the  covenant,  that  the  tenant 
{hould  dedu£t).  And  upon  the  fame  reafon,  Co.  Lit.  265. 
the  cafe  of  rebutter  upon  warranty  is  adjudged.  And  thc 
difference  is,  where  fo  much  (hall  be  recovered  upon  the 
plaintiff's  covenant  as  he  recovers  againft  the  defendant, 
and  where  but  part  of  it.  And  this  is  an  anfwertothe 
cafes  in  1  Artdcrf.  3^7.  and  Moor,  pi.  20.  And  that  diffe- 
rence is  taken  there  as  the  foundation  of  thofe  reftriutions. 
And  one  deed  may  be  defeafanced  by  another  deed  executed 
at  the  fame  time.  2  Saund.  47,  48.  Co.  Lift.  207.  3  Cro. 
125.  21  H.  7.  23.  1  Roll.  Abr.  590.  And  it  has  been 
adjudged  in  this  court,  Mich.  *$W.&  M.  Intr.  Trin.  3. 
W.  V  M.  Rot.  304.  SearvilU  or  Cammell  v.  Edwards,  that 
a  covenant  not  to  iue  a  bond  will  amount  to  a  defeasance. 
See  3  Cro.  352.  Noy  5.  Moor,  811.  And  to  this  point 
Bolt  chief  juftice  this  term  delivered  the  opinion  of  the  court, 
that  the  fecond  deed  could  not  be  conftrued  to  be  a  defea- 
sance in  this  cafe,  becaufe  the  two  deeds,  being  made  at 
the  fame  time,  (hall  not  be  conftrued  to  deftroy  themfelves  *, 
but  if  K'mafon  for  defifting  to  aft  (hould  be  difcharged  of 
his  covenant,  the  fecurity  of  Winterjball  would  be  much  di- 
miniflied,  if  it  were  not  totally  deftroyed,  for  the  joint  re- 
medy  is  altogether  deftroyed,  and  perhaps  the  feveral  re- 
medy alfo  *,  for  where  two  are  jointly  and  feverally  bound  in 
a  bond,  a  releafe  to  thc  one  difcharges  the  other.  But  he  faid, 
that  he  would  not  give  any  opinion  how  the  law  would  be  in 
fuch  cafe  in  cafe  of  a  covenant  $  but  that  the  joint  remedy  is 
deftroyed  is  without  doubt.  And  certainly  it  could  never  be 
the  intent  of  the  parties,  that  the  deed  (hould  be  void  as  foon 
as  it  was  made.  But  if  A.  be  bound  to  B.  and  then  B.  re- 
citing the  bond  covenants  ro  fave  him  harmlefs  abfolutely, 
or  upon  a  contingency  •,  this  amounts  to  an  abfolute  defea- 
fance  in  the  one  cafe,  and  in  the  other  cafe  after  the  contin- 
gency happens.  And  it  is  fo,  for  avoiding  circuity  of  a£tion. 
But  here  there  is  no  relation  between  the  deeds  :  and  the 
words  of  the  covenant  are,  to  be  difcharged  and  faved  harmkfc 
from  agreements,  tsV.  before  made,  or  hereafter  to  be 
made ;  out  no  mention  is  made  of  the  fecurity  at  the  fame 
time  given.  Befides,  that  the  intent  of  the  parties  was, 
that  they  {hould  be  mutual  fecurities  the  one  to  the  other, 
and  therefore  the  one  deed  cannot  be  a  defeafancc  of  the 
other.  Mr.  Northey  took  exception  to  thc  declara- 
tion, becaufe   when   the   plaintiff  comes    to    the   deed, 

he 
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he  fays  only,  between  Kiliegrew  and  Edward  Kinafton  and  Clattok^ 
others  of  the  one  part,  and  Winter/ball  of  the  other  part,  Kih*;tow 
without  faying  praediSum^  fo  that  it  does  not  appear,  that  it  HArro 
is  the  fame  party  againft  whom  the  action  is  brought.  And 
he  took  a  distinction,  where  the  omiflion  is  in  the  charging 
part,  as  here  (for  if  the  defendant  was  not  a  party,  to  the 
deed,  then  there  is  nothing  for  the  foundation  of  the  aft  ion) 
and  where  the  defendant  is  once  well  charged;  and  after- 
wards fuch  an  omiflion  follows,  there  it  may  be  well  enough. 
Sec  Teh.  103.  Cro.  EL  913.  But  to  this  exception  Wright 
king's  ferjeant  anfwered,  that  Edward  Kinafton  in  the  deed, 
mull  be  intended  the  defendant,  and  the  omiflion  of  prat- 
tlicium  has  been  over-ruled  in  many  cafes.  8  Co.  57.  a. 
Bridgm.99.  Dier  70.  Hardwr.  178.  And  all  the  court 
was  of  opinion,  that  this  was  well  enough,  becaufe  it' ap- 
peared fuiSciently  to  be  the  fame  perfon.  Another  excep- 
tion was  taken  to  the  plea,  becaufe  it  is  not  averred,  that 
notice  was  given  in  an  acting  week  according  to  the  cove- 
nant ;  fo  that  for  ail  that  appeared,  the  defendant  was  ftill 
cf  the  company.  But  to  this  Mr.  Northey  anfwered,  that 
iiace  they  came  by  way  of  provifo,  it  ought  to  be  (hewn  on 
the  other  Gde,  if  they  would  take  advantage  of  it ;  for  the 
V  eader  has  no  need  to  (hew  more,  than  that  which  makes 
far  his  advantage.     5  Co.  78.  b.  3  Cro.  405.     7  Co.  10.     A  \ 

<; Inference  between  a* condition  precedent  and  fubfequent; 
1.)  the  latter  cafe  one  has  no  need  to  aver  performance, 
,ntra  in  the  former.  Popb.  28.  So  in  pleading  of  ftatutes 
<r»e  pleader  (hall  plead  only  the  enacting  part;  and  if  there 
i»  a  provifo,  which  is  for  the  advantage  of  the  other  party, 
re  ought  to  fliew  it.  Plowd.  376.  a*  1  Leon.  pi.  202.  but 
tlie  whole  court  held  the  plea  incurable  for  this  defect.  For 
"here  the  provifo  is  by  way  of  defeafance,  it  ought  to  be 
pleaded  by  him  that  takes  advantage  of  it;  but  here  this 
-Iters  the  tenor  of  the  covenant  by  tying  it  to  another  notice 
than  the  general  words  of  the  covenant  would  require;  and 
t  .eicfore  it  is  part  of  the  covenant  itfelf.  Judgment  for 
:•«  plaintiff. 

Hcyling  verfi  Haftings.  Ante  389. 

HOLT  chief  juflice  reported  in  the  king's  bench,  that 
he  had  put  this  cafe  to  all  the  judges  of  England  (ex- 
crpt  Lechmere)  aflembled  at  ferieant's  inn ;  and  that  they 
wcie  all  of  opinion,  that  this  conditional  promife  had  brought 
;he  cafe  out  of  the  ftatute  of  limitations,  and  that  a  general 
indebitatus  affumpfit  might  be  well  maintained,  becaufe  the 
defendant  has  waVed  the  benefit  of  the  ftatute.  And  it  is 
u  (hong  as  an  cxprefs  promife,  after  the  condition  is  per- 
formed, viz.  the  proof  of  the  debt,  which  ought  to  be  done 
in  evidence  upon  the  indebitatus  ajfumpjit.  2.  It  was  moved 
whether    the  acknowledgment    of  a  debt  within  fix  years 

would 
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Himyo     would  amount  to  a  new  promife,  to  bring  it  back  out  of  die 

HA*TiNot.    *atutc »  and  ^ey  wcrc  a11  °f  °P*nK>n> that  **  wouM  p<*>  *>»t 

that  it  was  evidence  of  a  promife.     And  Rokeby  juftice  com- 

(tf)D. ace. Burr,  pared  »:  to  the  cafe  of  trover  and  converfion,  where  a  (f) 

i*4*  *?<       demand  and  denial  is  held  to  be  evidence  of  a  converfion^ 

*"*  a  but  not  a  converfion.    Judgment  for  the  plaintiff. 

Ward  verf.  Everet. 

iBtr.  HU.  7 

Will. 3.  C.  B.     s#  c  Salk    39<x  Hok    36g    X2  Mod   127   but  fl0  juagment,  5  Mod.  aj- 
7"'  ^  Carth.  340. 

Undcrthcgrant  j^  EPLEVIN.  The  defendant  avows  as  bailiff  t* 
tod.  wfivcyfoi •  JK.  Carina  2nd  Elizabeth  Cromwell,  for  that  Sir  Robert 
their  lives  and  Carr  was  feifed  in  fee  of  the  place-where,  faV.  and  being  fo 
the  life  of  the  feifed,  granted  one  annuity  or  annual  rent  of  100  pounds, 
fU^dTdivio^  *°  Carina,  Elizabeth,  Ann,  Mary,  and  Hefter  Cromwell, for 
among  them, "  ^eir  ^vcs  anc*  &*  ^e  °f  the  furvivor,  to  be  equally  divided 
viz.  aoL  to  '  among  them,  viz.  20/.  for  each  of  thfem  during  their  lives 
each,  with  Umi-  and  after  that  the  firft  of  them  fliould  die,  that  her  part 
Svorihkf oiTrt*  fl,00,d  •*  dividcd  equally  among  the  furvivors ;  and  then 
fcveralJeatHj  of  follows  the  fame  limitation,  if  the  fecond  and  third  fhould 
the  firft,  fecond  die ;  but  when  the  deed  comes  to  the  two  laft,  there  (a)  is  no 
and  third,  the  limitation  of  furvivorihip  between  them;  that  Carina  and 
P?JJ^J£  Elizabeth  were  the  two  furvivors  *  and  for  rent  arrear,  as 
S.C.  withjudg-  bailiff  to  them,  the  defendant  avows,  fefc.  The  plaintiff  in 
mem  the  other  bar  of  the  avowry  pleads,  that  by  an  aft  of, parliament  all 
T7'videb#  ?  convcyancCi  ™z*e  bv  *>ir  Robert  Carr  before  April  1630, 
Wm».iai.Crolwcrc  madc  vo*d  J  and  that  this  conveyance  was  fuch,  &V. 
Xliz.729.pL66!  Upon  iffue  joined  upon  this  plea  in  bar,  and  trial  at  bar,  the 
Yelv.  43.  vefdift  was  for  the  avowant.     And  ferjeant  Pemberton  about 

J^nj^#  T^g  three  years  before  this  time,  moved  in  arreft  of  judgment, 
words  "equally1^  the  avowry  was  ill;  betaufe  by  the  grant  the  grantees 
to  be  divided  be- were  terrants  in  common  of  this  rem,  and  therefore  they 
tween  them**     could  not  join  in  avowry,    but  ought  to   avow  Severally. 

limitations    *£***•  **•  3*7#      And  UP°n  thig   c*ccPtion   th*   mattcr  waS 

common  law  referred,  and  lay  dormant  for  three  years  and  more.  And 
in  a  deed  which  now  this  term  Mr.  Montague  argued  for  the  avowant,  that 
wouU°JcJwifc  this  was  a  joint  tenancy.  For  it  is  a  grant  of  an  annuity 
jSnteftate,*  °*  I00'*  to  **vc»  w*"cn  is  joint  by  operation  of  law,  and 
paftan  cftate  in  the  claufe,  to  be  equally  divided,  will  not  make  it  a  tenancy 
common.  Vide  in  common  in  a  deed,  otherwife  in  a  will,     a  Roll.  Abr.  90. 

poft.6ii.  Siim  211.  Set  Co.  Litt.  180.  *.  Cro.   Car.  74.  Dier  361. 

lenanumcom-      „       _  «         ,      0  /-r  ^ 

mon  cannot        3  °ro.  25.   1   Saund.  282. 
avow  jointly. 

a  Wilf.  *3*.  '  Pf  H*U  chief  juftice.  This  feems  to  be  a  ftrong  cafe  of 
Bl.  1077.  a  jotntenancy  $  for  when  Sir  Robert  Carr  has  granted  an 
c^Uii*10'     anatt*tv  *°  ^?c»    l^c  W0K^  equally  to  be  divided,  will  not 

(m)  In  5  Mr  d.  %$  Holt.  368.  and  Comb.  330.  it  i»  reprcfented  to  have  becn-exprefity  pro- 
vided that  there  would  be  no  furvivorihip  bciwcen  C.c  two  bit. 

male 
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make  a  tenancy  in  common  in  a  deed  ;  and  the  limitation  Wai» 
of  20/.  a  piece  is  only  by  way  of  diftribution,  not  fevering  evmlit. 
the  grant.  And  this  is  like  the  cafe  of  Knight^  5  Co.  55. 
where  it  is  held,  that  the  rent  iflued  out  of  the  whole,  and 
the  [viz.  ics.  for  the  one,  fcrV.]  was  only  an  indication  of 
the  feveral  values  and  rates  of- the  lands  demifed.  For 
when  the  grantor  has  granted  one  rent,  it  is  repugnant  to 
the  words  of  the  grant  to  make  it  feveral  grants  of  feveral 
rents.  As  if  jf,  {hould  grant  two  acres  to  B.  and  C.  viz, 
the  one  to  B.  and  the  other  to  C.  the  [wz.]  is  repugnant* 
See  Hob.  172.  And  Holt  faid,  that  this  cafe  cannot  be  diftin- 
guilhed  from  the  cafe  in  Co.  LUt.  169.  b.  where  one  co- 
parcener grants  a  rent  of  2oj.  for  equality  of  partition  to 
the  other  two,  viz.  ten  (hillings  to  the  one,  and  ten  (hillings 
to  the  other ;  they  have  but  one  rent,  and  the  [viz]  is  only 
explanatory.  Then  the  limitation  of  20/.  cannot  make  a 
tenancy  in  common  here,  for  tenant  in  common  ought  to 
avow  dt  quinta  parte  centum  libtarumy  and  nor  for  20/.  Judg- 
ment for  the  defendant  by  the  whole  court.  Sec  Dier  308, 
9  Winter's  Cafe.  > 

Coretcr  verf.  Parfons. 

S.  C.  Salk.  692.    I  a  Mod.  231. 

DR.  Parfons  libelled  in  the  fpirituat  court  againft  Cox-  A  d^rraua 
iter,    for  having   faid   of  him,  that  Parfons  had   no  canno.t ■"£ a  . 
fcnl'e,  was  a  dunce  and  a  blockhead,  and  Yic  wondered  that  JfcJJj^,,^  pL" 
the  bi(hop  would  lay  his  hands  upon  fuch  a  fellow,  and  that  for  defamation, 
he  deferved  to  have  his  gown  pulled  over  his  ears.     Upon  charging  him 
a  rule  to  (hew  caufe  why  a  prohibition  (hould  not  be  granted,  Wlt£  ,g|xorance 
Sir  Bartholomew  Shower  cited  2  Roll.  Abr.  295,  7.  Prohibition  videCemf  Pro- 
denied  to  a  fuit  for  calling  a  parfon   knave.    2.  That  by  the  hibition.  G.  x*. 
13  Eiiz.  c.  12.    he  is  liable  ro  be  deprived  for  being   un-  *d  Ed-  vo*«  4- 
learned.     To  the  firlt  Holt  chief  juftice   faid,  that  a  con-P--507' 
fulration  was  denied  in  this  court,  in   a  cafe  where  a  pro- 
hibition was  granted  to  a  fuit  for  calling  a  parfon  knave, 
upon  demurrer  to  the  declaration  upon  the  prohibition,  be* 
twten  i\tlfon  anoUitf  ivkins,  Mick.   8.  and  Hill.  8  Will.  3. 
B.  R.  12  Med.  104.  Holt  593.     For  it  imports  nothing  of 
fpirttual  defamation ;  for  a  parfon   may  be  a  knave  or  a, 
,  blockhead,  as  well  as  another  roan ;  and  no  punifhment  is 
mili&cd  upon  parfons  in  the  fpi ritual  court  for  being  igno- 
rant or  knavifh ;  and  he  cited  a  cafe  in  this  court  between 
BilUn&'Fieldi  1  Lev.  52.  where  A.  fpeaking  to  B.  of  C. 
(who  was  abfent,  and  was  gone  to  be  made  a  juftice  of 
peace)  faid  C.  will  make  fuch  a  juftice  as  Major  Bill,  who 
is  a  fool  and  an  afs,  and  a  blockhead,    and  a  buffle  headed 
juftice ,  in  an  (*)  aaion  broughrbjr  BUI  for  fpeaking  thefe  <&£t£*« 
words,    after   verdidt  for  the   plaintiff,    upon    not   guilty  Cafe  for  defa- 
pleaded,    judgment^  was  arretted.     And  as    to  the  fecond  mation.  D.  15. 
/fo//£ud,  if  that  was  as  Sir  Bartholomew  Slower  urged,  ****.**•  *• 
then  it  was  a  temporal  damage,  and  for  that  he  '(hall  have  ***%£ 'oL: 1. 

an  p.  19a 


42+  Flil.  Term  10  Will.  3. 

Coxetu     an  2&ion,  and  cannot  fuc  in  the  fpiritual  court.   Prohibition 
PahVows.    ww  granted^ 

Rex  verf.  Fell. 

A  gaoler  who  jpE  L  L  keeper  of  Newgate  was  indifled  for  the  efcape  of 
[o^^onr  Birkenhead,  who  was  committed  for  high  treafon  in 
punifhable  in  confpiring  the  death  of  the  king.  Upon  not  fcuilty  pleaded, 
refpedt  of  thofe  verdi&  for  the  king.  And  now  Sir  Bartholomew  Shower 
offences  for  aru|  jjr.  Northey  moved  m  arreft  of  judgment,  that  it  wag 
fonerwaVeom-  faid  only  that  Fe7/ foffered  Birkenhead  to  efcape,  being  in 
mitted.  S.  C.  his  cuftody  oner  at  um  pro  alt  a  proditione%  SsV.  and  does  not 
Salk.  272.  (hew,  that  he  was  committed  for  high  treafon  to  the  cuftody 
5  fM^A4IAk  °^  t'lc  ^cfen^ant-  And  for  this  exception  judgment  was 
Hok»7$  arretted.     For^r  Holt  chief  juftice,  if  a  man  be  in  cuftody 

10  Vin.  113.  of  Fell  for  a  trefpafs,  and  another  perfon  goes  before  a  jut* 
ph  23.  Ace.  tice  of  peace  and  fwears  high  treafon  again  ft  him,  he  will 
f  ^Wvide19'  **  incuftody°f  Fell  zni  alfo  charged  with  high  treafon; 
Com? Efcape,  but  Yct  ^ncc  ^c  was  not  committed  to  Fell  for  high  treafon, 
ad  Ed.  vol.  3.  Fell  (hall  not  anfwer  for  his  efcape,  as  the  efcape  of  a  man 
p.  178.  Error  committed  for  high  treafon.  The  precedents  are,  cujus 
mc^of^rf"  ^  caufa  commijjusfuiu  And  in  the  cafe  for  the  efcape  of 
minal  will  not  the  lord  Grey,  the  mittimus,vr*9  fet  but ;  and  though  error 
warrant  a  gaoler  in  the  commit  men  twin  not  excufe  the  gaoler  (as  if  a  man 
to  permit  hi§  ef-  j^  committed  for  bigh  treafon,  there  to  continue  until  farther 
TtL  10  vin! or<fcr)  if  he  permits  the  man  committed  to  efcape,  yet  the 
1*4.  pi.  24.  ,  gaoler  (hail  never  be  charged  for  the  efcape  of  m  man,  as 
Bemb.  cont.  committed  for  an  offence,  for  which  he  never  was  com- 
2  hS"  5p  ^c  m'ttc<* to  *1'm-  And  he  reprehended  the  king's  counfel,  for 
iftEd.p.583.  not  f°W°wing  the  ancient  precedents.  Another  exception 
Vide  2  Mod.29.  was,  that  it  was  faid,  Birkenhead  was  committed  prifinaede 
1  Hale  P.  C.  Newgate  fub  cuflodia  vicecom.  fo  that  it  did  not  appear  that 
1  Hawk?c  5i5  **c  was  comm*ttcc*  to  *e  cuftody  of  Fill ;  and  alfo  to  fay, 
f.  2™  °  *9  ***  ^c  was  committed  prifonae  t$V.  was  infenfible,  becaufe 
A  gaoler  is  a  man  cannot  be  committed  to  a  place,  but  to  a  perfon, 
refponfiWcfor  fcjv.  To  the  firft  point  they  held,  that  this  was  well  enough. 
cfcTlitofn!maiiForif  Birkenhead  was  committed  to  the  (heriff,  and  the 
committed  to**  gaoler  permits  him  to  efcape,  the  gaoler  is  liable ;  for  the 
theiherifri.s.C.  prifoner  is  in  the  cuftody  of  both.  And  though  fome  Temple 
^alk.272. 12  f,af  been  made,  whether  the  (heriff  be  in  fuch  cafecharge- 
%f.'il  Yin*  aWc[See  Hale,  P.  C.  114.  The  (heriff  (hall  not  be  charged 
124.pl.  24.  criminally,  viz.  to  extend  to  life  or  limb;  though  he  be 
Thefheriffi*  liable  to  payment  of  damages  in  efcape  for  civil  caufe] 
chargeable  cri-  wlthout  doubt  he  is.     For  by  i+Edw.  2.  c.  10.  the  (heriff 

efcspM  permit-  0USht  t0  P1*  in  fuxh  a  gaolcr>  as  for  w^om  he  will  be  an- 
ted by  hi* gaoler,  fwerable ;  and  19  Hen.  7.  c.  10.  which  reftores  the  gaols  to 
8.  c.  12  Mod.  the  (heriffe  fays,  that  in  all  cafes  where  the  gaol  belongs  to 
•2  %a  WiUlt£T  thc  fllcriff»  he  ^  **  c*1*1!^^  for  cfcapes.  And  Holt  faid, 
!!thSrw«y,  that  hc  madc  racn#tio»  of  ^  f°r  the  good  of  the  (bends,  and 
saik.  2 7 1.* Holt  not  to  caufe  examination  of  what  is  pad  \  and  as  to  tbe  fecond 

?TO.  10  Vin. 

1 24.  pi.  2  >  ace.  2  Ha*k.  c.  19.  f.  29.  Vide  1  HaTe,  P.  C.  ift  Ed.  597.  A  commitment  t» 
a  prif  >  a  commitment  to  the  keeper  of  the  priion.  S.  C.  Salk.  272.  12  Mod.  226.  The 
ourt  will  Uot  prtfumtxhaX  a  man  committed  for  an  offence  hat  been  pardoned.  S.C.  SiDL 
i'z.  A  fliei  iff  cannot  take  notice  of  or  a&  upon  a  pardon  until  it  hat-  been  ulkwttt  tj  * 
f fop.r  court.    6.  C.  S*.k.  17*.    Holt  479.  ••  Vin.  124.  f*»  *J. 

point 
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point,  Holt  chief  juftice  faid,  that  it  was  according  to  the         RtJ> 

(precedents ;  for  commitments  prifonae  et  turri  London  are  jlli. 
requent,  and  fuch  commitment  is  a  good  commitment  to 
the  lieutenant  of  the  Tower.  3.  A  third  exception  was, 
tbat  it  did  not  appear  (admitting  Birkenhead  to  have  been 
committed  to  the  prifon  for  high  treafon)  that  he  was  under 
facfc  commitment  at  the  time  of  the  efcape;  for  it  may  be 
he  was  pardoned,  &c.  But  this  was  over-ruled ;  for  Holt 
chief  juftice  held,  that  tbat  ought  to  come  of  the  other  fide. 
And  if  a  man  was  pardoned,  yet  the  fheriff  ought  not  to 
take  notice  of  it,  until  the  pardon  was  allowed  in  the 
king's  tench,  or  fome  other  court;  for  the  (heriff cannot 
allow  the  king's  pardon ;  and  it  is  criminal  in  him  to  per- 
mit/a prifoner  to  efcape  before  fuch  allowance  had. 

Rex  ver/l  Inhabitantes  dc  Riflip.  Ante  394. 

THIS  cafe  being  now  debated,  Holt  chief  juftice  and 
Gould  juftice  were  of  opinion,  that  Rj/lip  was  con- 
cluded. And  Gould  juftice  faid,  that  Harrow  being  firft 
poflefled  of  Edlin,  and  removing  him  to  Riflip  as  the  place 
of  his  laft  legal  fettlement,  from  which  order  Riflip  appealed, 
and  the  order  was  confirmed  upon  that  appeal,  Riflip  is 
concluded  from  contefting  that  it  was  the  place  of  his  laft 
legal  fettlement;  becaufe  Riflip  upon  the  appeal  had  the 
advantage  of  that  matter;  for  if  Riflip  could  have  (hewn 
that  there  was  another  place,  where  Edlin  was  lawfully  laft 
fettled,  Edlin  ought  to  have  been  fent  back  to  Harrow,  for 
then  he  was  cot  well  removed  to  Riflip,  the  place  which 
was  poflefled  of  him  being  obliged  to  maintain  him,  until 
they  can  find  where  he  was  laft  legally  fettled.  Rokety 
juftice  was  of  opinion,  that  the  appeal  to  the  feflions,  was 
not  final  in  any  cafe,  but  it  might  be  removed  into  the 
king's  bench,  and  examined  there  upon  the  merits.  Turton 
juftice  was  of  opinion,  that  Riflip  ftiould  be  concluded 
againft  Harrow,  but  not  againft  Hendon,  becaufe  Hendon 
was  not  party  to  the  fuit.  The  court  being  divided,  it  was 
adjourned  till  the  next  term. 

Ethcricke  verf.  Cooper. 

S.  C.  Salk.  99. 

pER  Holt  chief  juftice,  if  the  fheriff  takes  infufficient  to  R.co»r. 

•*     bail,  he  (a)  is  HaDle  to  an  a£tion,  as  well  as  to  amerce-  SaDc*  99- D- 
mmta  cont.  aMod. 

mcnti-  rSi.    Vidt 

f  Mod.  IS*. 


Rex 


£tf&fo?     *  A  FTER  federal  motions  and  debates  at  the  bar,  leave 
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Rex  verf.  Inhabitants  parochiae  Boughton 
where  »nap-  in  Kdnt. 

Srltefciil^s  A  Ratc  was  madc  b^  a  conftaWc»  &c*  UP(^1  fcvcral  Pa* 
mar  do  allaAs  XX  rifties,  to  reimburfe  himfelf  his  charges  in  conveyance 
which  two  juf-  of  fturdy  beggars,  &c.  according  to  13  fe*  14  Car.  2.  c.  12. 
tic«*^im-  f.  18.  which  was  confirmed  at  the  feflions.  And  it  bang 
s!c.Cit Bum's  removed  by  certiorari,  a  motion  was  madc  that  it  might  be 
juftice.  Seffions  quaftied.  i.  Becaufe  two  ju dices  are  directed  by  the  ftatute 
9. 14th  Ed.  to  confirm  it,  and  not  the  feflions.  But  per  Holt  chief  juf- 
a*#  nibble**  l*cc»  W*ICTC  aut^ority  is  given  to  two  juftices  of  peace  to  do 
only makea  rate  any  a&,  the  feflions  may  do  it  in  all  cafes,  except  where  ap- 
vpon  the  parilh  peal  is  dire&cd  to  the  feflions.  2.  Becaufe  the  conftable  has 
of  which  he  is  power  only  to  charge  his  own  parifh,  as  conftable  of  which 
*°  'buri^hfcnfeU  **c  i8  Put  l°  ***  c*pcncc.  And  for  this  exception  it  was 
what  he  may  quafhed.  And  Holt  chief  juftice  took  a  difference ;  where 
have  expended  feveral  pariflies  are  in  one  and  the  fame  town,  fuch  an  order 
in  relieving,  may  ^e  good.  [See  the  ftatute  Which  fays,  parifhes.]  But 
ioOTei?^g£C*  that  not  being  alleged  here/ it  cannot  be  intended, 
bondsandfturdr  beggars.  Vide  17  O.  2?  c.  5.  f.  33, 

Rex  verf.    the  Mayor  and  Aldermen  of 
Hertford. 

A1 
was  given  by  the  court  to  file  an  information  in  na 

nature  of  a  quo  ture  of  a  quo  warranto,  in  the   name  of  Sir  Samuel  Ajlte]% 

warranto  U,  if   againft  thc  mayor  and  aldermen  of  Hertford,  to  know  by 

foablefD/a'cc.  what  warrant  they  admit  perfons,  who  do  riot  refidc  within 

3  Bl.  Com.  463.  the  borough,  to  the  freedom  of  the  corporation.     And  Holt 

4  BL  Cornell,  chief  juftice  faid,  that  if  the  defendants  were  found  guilty, 

o?!  qufww-  !heT  fk°u,d  bc  fincd*  And thc  differcncc  of  thc  Hgnwn** 
ranto  is,  that  *n  thi*  cafe  and  in  the  writ  of  quo  warranto  is,  that  in  the 
the  franchife  be  latter  cafe  the  judgment  is  to  feize  the  franchife  into  the 
j^cdf<^^  king's  hands,  but  in  thc  other  cafe  only  an  oufterof  the 
\y£t\ ,i^  particular  franchife."  That  the  firft  procefs  in  this  cafe  is 
In  an  informa-  fubpoena%  and  afierwardr  diftringas ;  and  it  being  in  a  foreign 
tionin  thena-  county,  there  ought  to  be  fifteen  days  between  the  tejie  and 

tureofaquo      rcturn. 

warrapto  that 

the  defendant  be  °ufted.  S.  C.  Salk.  374.  pi.  15.  The  procefs  on  fuch  an  information  is  firft  a  fob- 

poena.    S.  C.  Salk.  374.  pi.  15.  fed  vide  X  Sid.  86.  Salk.  699^  pi.  a.     Canh.  503.  ani'Com. 

Quo  Warranto,    C.  4.  id  Ed.  Vol.  5.  p.  386.  and  then  a  diftringas.    S.  C.  Salk  374.  pi*  Ij- 

If  fuch  procefs  uTue*  into  a  different  county  than  that  in  which  the  court  fits,  it  mufl  have  fifteen 

days  between  its  tefte  and  rcturn.  S.  C.  Salk.  374.  pL  15.  Sed  vide  Salk.  699.  pi.  a.  Caith-  503. 

Inhabitants  of  South  Moulton  in  Suffolk. 
£ffCn"Ch"l-dcr  A  ^  v*te*  wa8  made  to  remove  a  woman  from  B.  to  C. 
f^vear  cot?  Xj^  Alld  uPon  aPPcal  *e  matter  was  fct  out  at  large, 
fersafcttlement  And  it  appeared  that  (he  was^  a  covenant  fervant  firft  for 
if  anyofthefe  half  an  year,  which  time  (he  fefved  ;  and  then  for  another 
hirmgiwasfor  year,  and  ferved  half  of  that.  And  the  queftion  was,  whether 
Bur?s  Juftice.  l^  was  a  farvicc  f°r  a  ycar  within  the  new  ftatute  ?    And 

Poor.  Settlement*,  vi.  14th.  £d.  vol.  3.  p.  291.  409.  R.  ace.  Fort.  316.  I  Seff.  Cafe.  ad.  Ed,  6. 
pL  5.  216.  pi.  183.  Thc  feflions  is  not  bound  to  make  any  order  upon  an  appeal. 

Reiih, 
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R*keby>  Turton,   and  Goulds  jufticea    (abfknU  H$lt  chief  Inhabit**!  of 
jufticc)  held  that  itwas-,    1.  Bccaufe  the  (a)  ftatute  <iefign-*°7££^ 
cd  only,  that  the  party  (hould  fcrvc  a  year.    2.  They  hdd, 
that  it  was  not  neceffary,  that  there  (hould  be  an  order  made 
at  the  feffions  upon  appeal.    Mr.  Jacob. 
<«)  *  &  9  w.  3.  c  ao. 

Coot  verf.  Linch; 

6.  C.  Salic.  321.  pi.   f.  Cartb.  460.  5  Mod.  411.  Holt  37a.    I  a  Mod,  225. 
jDanv.  298.  pL  3. 

rJdgment  was  given   for  the    plaintiff  in    the   king's  Before  aplamtaf 
bench  in  Ireland,  and  cofts  were  taxed.    And  afterwards  «*n/v«°»texe- 
crror  was  brought  in  the  king's  "bench  here,  and  the  judg-  Sthc^couwythe 
ment  affirmed,  and  the  cofts  taxed.     And  afterwards  error  muft  either  re- 
Vas  brought  in  parliament  here,  and  judgment  affirmed.  Upon  *Uy  <*  infuppo- 
which  a  capias  was  fued  hereagainft  the  defendant  for  all  A^^^^to* 
colls  given  here.    And  after  motion  and  confideration  by  J*  couatyin 
the  court,   the  execution   was  fet  afide.    For  by  Holt,  it  which  the  venue 
cannot  be  good;  for  in  this  cafe  a  man  cannot  have  a  capits  ****}*&.  Vide 
into  any  county  of  England,  becaufe  the  caufe  of  adion  S^herlttn. 
arifes  in  Inland,  and  there  the  venue  is  laid.    And  therefore  not  iflue  procefr 
the  original  capias  ought  to  iflue  in  Ireland.     But  no  capias  into  Ireland, 
can  iflue  out  of  the  king's  bench  in  Ireland,  and  therefore TJ1*^  v^aa 
they  can  have  here,  qeither  original  capias,  nor  tejlatum  ^-of'^Snent 
pias,  becaufe  one  cannot  have  an  original.    But  the  method  are  merSy  ao 
(a)  is,  to  iflue   a  writ,  reciting  all  the  proceedings  here,  ceflarytothe 
dhrcAed  to  the  chief  jufticc  of  the  king's  ben  A  in  Ireland,  Hgm«*,  and 
and  the  execution  (hall  be  fued  there  of  the  whole.    For^^*^ 
though  the  judgment  is  affirmed  here,  yet  the  law  fuppofes  fum  for  which 
the  parties  commorant  in  Ireland.     For  the  cofts  are  but  the  judgment  it 
acceflary  to  the  Judgment.     And  fuch  writ  or  mandate  d*-*^/* irrcco" 
termines  the  writ  of  error,  and  reftores  the  caufe  in  Ireland.  raerefore  if  a 
And  per  Holt  chief  jufticc,  it  is  (a)  the  very  record,  which  judgment  from 
comes  here  out  of  Ireland,  and  not  the  tranfeript  of  it.    And  Mand  he  af- 
it  is  no  objeflion,  that  it  (hould  be  the  tranfeript  for  fear  rf^JJ^^ 
the  peril  of  the  fea  ;  for  one  might  objeft  in  the  fame  man-^tc^°j^ 
ner,  that  upon,  error  in  the  common  pleas  the  tranfeript  for  (he  cofts  of 
only  is  removed  hither,  for  fear  it  (hould  be  burnt  or  loft,^1**™1"*- 
before  it  comes  into  the  king's  bench.    But  in  fafl  when  the  ™*  *  g.  *• 
record  in  both  cafes  arrives  here,  then  (J)  it  is  the  truec,/^  Butit 
record,  and  not  (i)  before ;  and  that  which  is  in  Ireland,  or  may  in  Ireland 
the  common  pleas,  ceafes  to  be  the  record. 

(*)  D.  ace.  Cro.  Jac.  535.        (J)  Ace.  Yelv.  lit. 

Foftcr  verf.  Hexaro, 

S.  C.  Sal*.  183.  pL  2. 

Jtt  Right  king's  ierjeant  came  into  the  king's  bench,  andAnallowancei* 
**  demanded  conufence  for  the  bifhop  of  Ely  in  an  a&ion P'^Sf  !" Eyrc 
of  trefpafs  quare  claufum  /regit,  which  was  removed  into  the^^^ 

cjaim  of  cognizance.  D.  ace.  la  Mod.  644-  Vide  Gilb.  C.  B.  1 95.  Palm.  456.  x  Sid.  103. 
and  in  making  the  dura  it  i*  enough  to  date  one  fuch  an  allowance  on  the  record.  Vide  1 
laft.  281.  without  (hewing  an  immemorial  uftge,     Vide  2  Inft.  381. 

king's 
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°«T**     fcing'*  bench  by  certiorari,  and  bail  was  put  in.    And  firft 
Hexham,     (a)  the  warrant  of  attorney  under  the  feal  of  the  bifoop, 
(*)  Vide  x8id.  was  read  in  Latin,  then  the  record  as  it  was,  viz.  trefpafs, 
*°h  He.  and  then  the  record  proceeded,  et  modo  ad  hunt  diem  venh 

Simon  Epifcopus  Elienfis  per  Johannem  Stone  attomatum  fuum, 
et  petit  cognitibnem,  &c.  quia  dicit,  that  the  place,  where,  bV. 
is.  within  the  liberty  of  the  bifhop ;  et  quod  alias,  fdlicet, 
Mich.  20  Edw.  3.  B.  R.  Rot.  44.  in  trefpafs  and  battery, 
and  Hill.  2,1  Edw.  3.  Rot.  21.  B.  R.  in  trefpafs  quare,  bV. 
.  and  Hi/.  17  &f  18  Car.  2.  Rot.  229.  B.  R.  in  trefpafs  and 
eje&ment,    aud  Mich.   35    Car.  2.  B.  R.  Rot.   151.  in 
trefpafs,  aflault,  and  battery,  this  conufance  was  allowed ; 
and  therefore  he  prays  his  privilege  habendi  cognitionem  ;  and 
then  the  entry  proceeds quaefttum  eft  of  the  plaintiff,  fi  quid 
dicere  queat  fee.  fuper  quo  allocatur,  13 c.  and  then  day  is 
given  upon  the  roll  to  the  parties  at  Ely,  &c.  et  diclum  efi 
to  the  bifliop,  quod  ceteris  juftitia  fiat.     The  two  late  records 
were  produced  in  court  \  but  becaufe  the  old  records  were 
not  produced,  and  becaufe  it  was  the  laft  day  of  the  term, 
and  therefore,  unfit  for  fuch  a  mofion,  and  hecaufe  Holt 
chief  juftice  doubted  of  the  manner,  it  was  adjourned.  For 
Holt  chief  juftice  faid,   that  the  true  method  of  pleadng 
fliould  be,  to  lay  ufage  immemorial,  and  not  to  rely  upom 
it,  but  to  produce  the  allowance  in  the  ki rig's  bench  or  in 
Eyre.    And  this  is  agreeable  to  the  reafoh  of  the  law ;  for 
fince  fuch  privileges  do  not  He  in  prefcription,  but  in  pant, 
that  alone  cannot  be  a  title  to  them,  but  becaufe  that  if  the 
charter  was  before  time  of  memory,  Isfc.  before  the  firft  of 
Richard  I.  the  faid  charter  could  not  be  pleaded,  therefore 
by  the  ftatute  of  quo  warranto,  18  Edw.  1.  one  may  lay  an 
ufage,  which    is   an    argument  of   an  ancient  grant  time 
whereof,  &c.  and  then  (hew  the  allowance.    But  if  no  fuch 
ufage  hath  been,  then  the  preemption  of  the  law  is  deftroyed, 
and  they  muft  (new  the  patent,  for  allowances  in  the  king's 
bench  or  in  Eyre  are  not  pleadable.    See  Keil.  189,  190. 
I  Sid.  103.    It  will  be  difficult  to  maintain  this  method  of 
pleading.     In  the  cafe  in  17  £«f  18  Car.  2.  Holt  faid,  he  re- 
membered, that  no  exception  was  taken  to  the  manner  of 
the  demand.    Adjourned.  Mr.  Jacob.  Poft.  475. 

Between  Coote  and  Graham,  I  Barnard*  B.  R.  65.  and 
Paternofter  *m/  Graham,  Str.  810.  Conufance  was  prayed  for 
the  univerfity  of  Oxford  in  thefe  caufes,  becaufe  the  defendant 
was  a  gentleman  commoner  of  Magdalen  Hal),  upon  producing 
the  chancellor' s  certificate,  Sec.  And  a  rule  was  made  tojhew 
caufe.  And  ]uly  2.  Trinity  term  1728,  the  rule  was  dif 
charged.  There  was  no  fuggeftion,  nor  entryjfthe  claim  made 
upon  record*    Mr.  WUlcs  for  the  univerfity. 


A  Rent* 
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4*y 


Anonymous. 

'  If  the  grantee  o£ 

A    Rent-charge  was  granted  to  J.  S.  out  of  lands,  which  »  reDt  charge 
jt\  were  demifed  to  feveral  undertenants.    The  grantee  ^^Sat^ 
of  the  rent  diftrained  upon  them  all  for  one  half  yeaPs  rent  nIS»  for  the" 
arrear.    The  tenants  bring  feveral  replevins.    The  avow- feme  rent,  the 
ant  makes  the  fame  avowry  againft  all.    The  plaintiffs  in  court  *#  UP°» 
bar  of  the  avowry  plead  a  tender  with  proftrt  in  curia.  And  ^y^e^dt- 
now  it  was  moved,  that  the  bringing  in  of  one  fum  (hould  tenants  makca» 
ferve  for  all  the  three  avowries,  they  being  for  the  fame  rent  order,  that  the 
arrear.    And  the  motion  was  granted.    Ek  relation  iwVi  payment  of  the 

J**09'  in  one  adion 

ftall  fcr  w  for  all.    Tide  poft.  639.  644.  Bali  NL  Pr.  4th  Ed  p.  6a 
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Sir  George  Treby  C&itfjujlice. 

Sir  Edward  Nevill        ^  ^ 

Sir  John  Powell  £  Jujiices. 

Sir  John  Blencoe  3 


Mofley  verf.  Coldwell. 

A  plea  of  son*  s#  c.  Arguments  for  the  demandant.  Lutw.  38.  Pleading*,  Lutw.  jt.  po& 
tenure  a.  to  part  toL  3§      „7- 

admits  the  party 

fcobetenantffor     A    Formcdon  in  the  defcender  was  brought  of  two  mef- 

**  T&Zh£d  *-»•  fuagC8  and  of  fcvcral  Parccls  of  ,and  in  **»%•  The 
E^minSur^  tenant  quoad  part  pleaded,  non-tenure  $  quoad  the  refidue  he 
upon  any  mat-  pleaded,  that  the  demandant  had  entered,  and  was  fcifed 
terinconfiftent  thereof  *  and  concludes  in  abatement.  Tip  demandant  de- 
wjththatad-  murs.  Lutwyche  feijeant  for  the  demandant  argued,  1. 
A  formcdon  That  ^c  pleading  was  repugnant  and  vicious;  for  the 
cannot  be  pleading  of  non -tenure  quoad  parcel  allows  himfelf  to  be  te- 
broaght  by  a  nant  of  the  refidue ;  and  then  the  pleading  that  the  demand* 
riht^fe^f  *  ant  is  fcifed  of  thc  rcfiduc  *8  repugnant -,  for  if  that  be  true, 
An  entryby  a  be  is  tenant  of  no  part}  and  therefore  he  (hould  have  plead- 
perfon  intltled  ed  non-tenure  of  the  whole.  2.  The  pleading  that  the  de- 
to  aformedon  mandant  has  entered  is  not  good,  becaufe  it  does  not  (hew, 
di^himfrom  wlicn  ^c  cntcrcd»  before  the  writ  brought,  or  after  it  pend* 
bringing  a  for-  ing  the  a&ion.  If  it  was  before  the.  writ  brought,  it  is  not 
medon  upon  a  good 5  becaufe>he  had  not  right  to  enter,  where  the  tenant 
fubfegucnt  ouf-  m{ght  have  entered  upon  him  again,  and  then  his  aftion 
Anentrybya  would  t*  revived.  26- Hen.  8.  1.  a.  If  it  was  after  the 
demandantafter  writ  fued,  then  it  will  abate  the  writ.  Br 0.  brief c  i.  But 
thewritbrought  he  (hould  have  pleaded  it  puis  darrein  continuance %  and  the 
abates  the  writ,  c^afo  time  of  entry  ought  to  be  (hewn.  Girdler  ferjeant 
5to?Ed. *?x6. to  *c  contrary.  The  plea  is  good,  and  could  not  be  bet- 
b.  a6rL8.x.a.  ter.  For  as  to  part  the  tenant  claims  nothing,  and  as  to 
pi.  a.  D.  ace.     that  he  pleads  generally  non  tenure.    As  to  the  other  part  he 

Jl*i67  vide      k*8  ***k*  aiM*  *8  tcnant  at  l^c  ^mc  °f  *c  plcad^g*  "«*  the 

Com.  Abatement.  H.  48.  2d.  Ed.  vol.  X.  p.  62.  A  plea  of  entry  $y  m  dmax&xi  muft  Jhew  that 
the  entry  was  febfecnicn*  to  the  bringing  of  the  writ. 

demandant 
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demandant  has  entered  upon  him,  upon  whom  he  has  re*  Moslit 
entered  ;  yet  the  demandant  after  his  entry  could  not  have  Cot|^EiL 
this  aSion  of  formedon,  though  it  be  entailed,  for  by  his  WE 

entry  the  cftate  tail  was  executed  in  him ;  and  although  the 
tenant  entered  upon  him,  yet  he  ought  not  to  have  a  fpr- 
medon,  but  ought  to  bring  his  affife,  writ  of  entry,  or  eje&- 
ment,  faV.  For  this  afltion  fuppofes  a  right  descended  to 
him,  of  which  he  had  never  been  poffeffled  •,  but  by  his  en- 
try he  having  the  poffeflion,  the  re-entry  of  the  tenant  was 
a  tort  to  his  poffeflion,  of  which  he  ought  to  have  brought 
his  own  a&ion.  And  the  formedon  does  noc  lie  after  an 
entry,  F.  N.  B.  219.  A.  7.  £d.  4.  19  Bro.  formedon  47.  And 
the  time  of  the  entry  need  not  be  (hewn,  no  more  than  the 
entry  by  the  heir,  toV.  after  the  death  of  m>  ^nceftor.  And 
if  the  tenant  had  re-entered,  the  demandant  (hould  have  re* 
pKed,  and  Ihewn  it,  for  it  (hall  not  be  intended. 

AW/ ju(lice%  1.  The  tenant  having  pleaded  non-tenure 
quoad  parcel  mult  be  taken  to  be  tenant  of  therefidue,  other- 
wife  he  (hould  have  pleaded  non-tenure  to  the  whole.  2. 
The  tenant  has  not  pleaded  when  the  demandant  entered, 
nor  is  it  pleaded  pub  la  darrein  continuance}  and  therefore 
mud  be  taken  before  the  writ  brought.  But  entry  before 
the  writ  will  not  take  away  the  demandant's  a&ion,  efpeci- 
ally  if  the  tenant  has  re-entered  upon  him,  as  (hall  be  in- 
tended by  this  plea  ;  for  by  the  re-entry  the  a£tion  (hall  be 
revived.  Bat  entry  pending  the  a&ion  will  abate  the  writ  $ 
and  it  is  a  queftion,  whether  (a)  a  re-ientry  in  fuch  cafe  ^ 

would  malfe  the  writ  good.  Treby  chief  juftice,  formedon  £>, [  J^ 
in  the  defcender  lies  only  upon  a  difcontinuance  made  by  Bro.  Brief  and 
the  anceftor,  or  when  the  iffue  is  barred  of  his  entry  (whicn  Abatement  dc 
was  agreed  per  curiam  J  for  the  reafon  of  a  formedon  is,  in-  Bricf  Pl»  i«33*« 
afmuch  as  the  party  cannof  enter ;  but  is  put  to  that  a&ion 
to  recover  his  right ;  for  where  he  may  enter  he  ought,  and 
ought  not  to  fuc  a  formedon.  And  therefore  the  demand- 
an?a  entry  be  tolled,  which  muft  be  intended  upon  the  bring- 
ing of  this  aft  ion,  if  he  has  entered  upon  the  tenant  before 
this  adion  brought,  that  entry  will  not  make  him  feifed  by 
virtue  of  the  intail ;  but  it  will  be  a  diffeifin  to  the  tenant, 
and  confequently  the  tenant's  re-entry  has  revived  the  for- 
medon, for  he  cannot  have  another  a£hon.  But  if  the  tenant 
had  not  re-entered,  there  the  demandant  could  not  have  main- 
tained a  formedon,  being  feifed  of  the  land,  though  he  be 
not  feifed  by  virtue  of  the  eftate-tail.  The  tenant  in  this 
cafe  muft  be  taken  to  be  tenant  of  that  part  of  the  land 
whereof  he  has  pleaded  the  entry,  &c.  by  his  pleading  of 
non-tenure  to  the  other  parcel.  And  if  the  demandant  has 
entered  upon  him,  *  it  muft  be  intended  pending  the  writ, 
and  which  ought  to  be  (hewn ;  but  no  time  of  the  entry 
being  (hewn,  the  demandant  could  not  reply  to  it ;  for  he 
could  not  fay,  that  Jie  has  not  entered  pending  the  writ ; 

for 
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Moslkt      for  that  is  not  pleaded ;  and  to  fay  that  he  did  not  enter  gc- 

Cp    ^         ncrally  would  not,  be  good;  and  he  might  have  entered  be* 

oldwell.    jorc  ^e  wfjt  brought,  and  yet  no  caufe  that  the  writ  (hould 

abate,  as  appears  by  what  is  faid  before.    Judgment  quod 

refpondeat  ulterius.     Ex  relatione  mrri  Place. 

a  writ  by  jour-  Kinfey  verf.  Hey  ward. 

neys  accounts  it  J  **  J 

a  continuance  S.  C.  Lutw.  260.  Pleading!.  Lutw.  156.  poft.  rol.  3.  2X0. 

of  a  former       TUdgment  was  given  in  this  cafe  for  the  plaintiff  by  Treby 

6  Co.  io/b""  JJ    chief Juftice,  If  evil  and  PcweV/juftices.  againft  the  opi- 

Vidc  Com.'      nion  of  Blencov/e  juftice  :  The  cafe  was  thus ;  the  plaintiff 

Abatement,  p.  declared  as  administratrix  to  her  hufband  againft  the  defend- 

**%t VoL  I#    ant  **  cxccutor  t0  Heynvard  in  indebitatus  afumpfit.     The  de- 

And  cannot  be  fcn(fent  pleaded  non  ajhmpfit  infra  [ex  annas.    The  plaintiff 

brought  but  bya  replies,  that  her  hufband  fued  a  writ  of  claufumfretii  return- 

perfon  who  was  able  in  this  court,  in  which  he  intended  to  declare  in  af> 

t^«££j>fumtftt  for  thU  dcbt  a8ainft  &J™**  *hat  Heyward  died, 
ace.  6C0.  io.b. an^  n^r  hufband  fued  another  writ  againft  the  defendant ; 
Vide  Com.  ubi  that  then  her  hufband  died,  and  (he  being  adminiftratriz  to 
iUpra*  \*  ^cr  hufband  ^ucd  tn*s  wr't»  &e%  The  ^fcndant  demurred, 
fuea^unratil  ^nc'  *c  court  Pe9t  tnc*r  opinions  in  folemn  arguments  on 
fuchformerwrit  the  bench.  (But  the  arguments  of  the  three  puifne  jultices 
is  returned.  D.  were  not  heard  by  Mr.  rlace.)  Treby  chief  juftice,  1.  In 
aoc.  6C0.  iob.  this  cafe  this  writ  is  not  maintainable  by  journeys  accounts ; 
fupra.  °m  U  ^or  a  wr'*  by  journeys  accounts  is  maintainable  only  by  the 
It  muft  be  of  fame  plaintiffs,  or  one  of  them  at  lead,  who  fued  the  firft 
the iamefpedes writ;  but  where  the  plaintiff  dies,  a  writ  by  journeys  ac- 
VideCom"ubi  counts  cannot  be  brought  by  his  executor,  &c.  And  this 
fupra.  U  *  appears  by  The  Terms  of  the  Law>  Fitzterbert  and  Otratbam, 
And  rauft  im-  in  title  Journeys  Accounts.  If  the  defendant  dies,  there  the 
d'iil^-  plaintiff  may  purfue  a  writ  by  journeys  accounts  againft  his 
^^J^"  executors,  &c.  or  if  there  arc  two  plaintifis,  and  one  of 
D.  ace.  6  Co.  them  dies,  the  furvivor  may  have  fuch  a  writ,  he  being  the 
xo.  b.  Vide  fame  perfon  who  fued  the  former  writ ;  but  a  writ  by  jour- 
AM'uf"  fuF*" nc?8  accounts  *s  maintainable  in  no  cafe  but  by  the  fame 
wt^doesnotTie  Pontiffs,  of  fome  of  them  who  were  plaintiffs  in  the  former 
againft  an  exe-  writ;  but  in  no  cafe  fhall  be  brought  by  an  executor,  or 
eutor.  Vide  heir,  &C.  Rajl.  107,  108.  417.  3'  Cro.  1 74.  Br*.  Jour* 
Cowp.  371.  ne~s  j4ccounfSm  23  Theloal.  407.  b.  1  Ventr.  235,  And 
mentot^a""  without  doubt  there  have  been  fcveral  occafions  offered,  to 
lion  within  the  bring  fuch  a  writ  by  executors,  fcfr.  which  would  have  been 
timelimitedby  brought,  if  the  law  would  have  allowed  it.  And  the  cafe 
thciUtuteof  of  EnM  v  Thorovugood,  adjudged  in  this  court  Mub.  0 
limitations  asan  rrr.tf         rr»»r«iA  1  1  • 

anfwcrtoapiea  Wtll.  3.  [See  before.  2 8 3. J     A  general  executor  brought 

uponthatfta-     a  writ  by  journeys  accounts  upon  a  writ  brought  by  the  exe- 

tutc,  tho'  fuch  cutor  durante  mi  no  r  it  ate  9  and  adjudged  that  the  faid  writ  was 
action  abated  J      ° 

by  the  a  A  of  God,  if  the  a&ion  to  which  fuch  plea  is  put  in  was  commenced  within  a  reason- 
able time  after  the  abatement.  Semb.  ace.  Str.  907.  A  year  is  a  reasonable  time.  Semb.  ace. 
Str.  907.  A  claufum  fregit  may  be  the  commencement  of  an  a&ion  of  afTumpfit.  R.  coot. 
J>oft*  553*  880.  SedvidcHl.  924.  3  Wilf.  460.  Imp.'C.B.  2d  Ed.  478.  If  it  is  returned  and 
continued.  But  the  court  will  not  upon  demurrer  prefume  it  to  have  been  returned.  Vide  pott. 
880.  or  continued,  ace.  Salk.  490*  pi*  2<  poft.  701.  Vide  Str.  734. 

well 
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well  brought.  And  kc  fold,  that  he  was  then  of  the  fame  Kl»*ET 
opinion ;  but  he  never  was  afhamed  to  retra£t  his  opinion,  hETward. 
when  he  is  convinced  upon  better  reafon  ;  and  for  this  reafon 
be  declared  that  he  thought  the  faid  judgment  was  not  main- 
tainable upon  the  reafons  upon  which  it  was  given,  v/s.  that 
an  executor  may  have  a  writ  by  journies  accounts  upon  a 
writ  abated,  brought   by  the  executor  durante  mino*itate\  %y 

but  the  judgment  was  notwithftanding  well  given  upon 
other  reafons.  But  in  no  cafe  can  a  writ  of  journies  ac- 
counts be,  but  by  the  fame  plaintiffs,  or  fome  of  them  who 
were  plaintiffs  in  the  former  writ.  And  to  fay,  that  the  ge- 
neral executor,  and  the  executor  durante  mworitate>  were  as 
one  perfon  in  the  office,  is  to  drain  the  point  too  far  \  for  it 
mud  be,  the  fame  plaintiff,  not  only  by  representation,  but 
by  name ;  for  the  fecond  writ  is  a  continuance  of  the  firft, 
which  cannot  be  but  by  the  fame  perfon,  not  only  in  repre- 
fentation,  or  in  refpc£t  to  their  office,  but  ftri&ly  and  truly 
the  fame  perfon.  2.  In  this  cafe  the  writ  cannot  be  by  jour? 
nies  accounts,  becaufe  the  former  writ  ought  to  be  conti- 
nuing in  court  and  returned.  Fitzh.  Journies  Accounts  y  22. 
Raft.  Entr.  417.-  u  H.  6.  34.  For  the  writ  is  not  in 
court  before  it  is  returned,  but  in  this  cafe  it  does  not  ap- 
pear that  the  firft  writ  was  returned.  3.  In  this  cafe  the 
firft  writ  was  a  claujum  f regit %  which  writ  is  not  maintain- 
able, nor  can  be  continued  againft  executors ;  and  the  fe- 
cond writ  ought  always  to  be  the  fame  with  the  firft,  and 
ufualiy  they  were  entered  upon'  the  fame  roll,  and  both  to- 
gether made  only  one  record.  4,  In  this  cafe  there  is  no* 
thing  of  journies  accounts  before  us,  for  the  fecond  writ  is 
not  (aid  to  be  brought  per  dittas  computatas%  as  all  the  prece- 
dents are ;  though  the  meaning  of  the  faid  words  he  did  not 
well  apprehend.  The  word  diet  a  fignifies  a  day's  journey, 
and  the  beft  account  of  the  word  is  given  by  Seldea,  ■ 
that  the  chancery  being  a  moveable  court,  and  following  the 
king's  court,  and  the  writs  being  to  be  purchafed  out  of  the 
faid  court :  the  party  who  purchafed  the  fecond  writ  ought 
to  have  applied  to  the  king's  court  as  ha(lily(  that  he  might 
obtain  the  fecond  writ)  as  the  diftance  of  the  pi  see  would 
allow,  accounting  twenty  miles  for  every  day's  journeys ; 
and  for  this  reafon  he  was  to  (hew  in  the  fecond  writ,  that 
he  had  purchafed  his  fecond  writ  as  haftily  as  he  could,  ac- 
counting the  day's  journies  he  had  to  the  king's  court.  But 
it  has  been  urged  by  the  counfel,  that  the  death  of  the 
plaintiff,  being  the  a&  of  God,  {hall  not  do  a  prejudice  to  ' 
any,  and  the  executor  of  fuch  perfon  dying  ought  not  to  be 
prejudiced  by  the  teftator's  death,  to  lofe  a  writ  which  was 
wrfl  commenced.  Anfwer,  that  the  faid  rule,  viz.  quod 
•Bus  Dei  nemini  facit  injuria  mt  admits  of  fevcra)  exceptions, 
and  it  will  prejudice  the  party  in  divers  cafes.  The  ftatute 
it  bonis  ajportatis>  &c.  is  an  inftance ;  for  at  common  law 
before  the  faid  ftatute  made,  by  the  a&  of  jQod  executors 
were  prejudiced  in  quart  impeiits  4  and  ia*il  a&ions  and 
Vol.  L  ¥i  cafe* 
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Cutset      cafes  where  damages  only  are  recoverable,  which  arife  /*- 
Hf  y**  delicl9f  unlefs  in  cafes  which  arife  upon  deeds  or  contrafts. 

fsj  k"*k*'x    A  pawn  is  (a)  not  redeemable  after  the  death  of  the  pawnor. 
Bulftr.  *o.  Cro.  In  appeal  the  next  heir  dies  after  the  appeal  brought,  the 
.  Jac  344-  Yclv.  (h)  appeal  is  loft.     And  for  this  reafon  the  faid  rule  will  not 
flf  AcciM   ^PP0**  **"*  ^nt  by  journeys  accounts!     But  that  which  is 
Com.  314.     *  faid  by  Coke,  6  Rep.  10.  b.  Spencer's  cafe,  is  law ;  that  an 
Com.  Appeal,  executor,  4sV.  (hall  'not  have  a  writ  by  journies  accounts. 
A.  i  Ed,  1780.  gut  though  this  writ  is  not  good  to  continue  the  former, 
voi.x.p-364.  an(j  ^  j^^  means  t0  avo{j  tnc  ftatute  of  limitations;  yet 
'  the  plaintiff  here  ought  to  recover  notwithftanding  the  faid 
ftatute  pleaded.  For  the  ftatute  is*  that  aftions  upon  the  cafes, 
&'c.  (hall  be  fued  within  the  fix  years,  &r.  and  for  this  reafon, 
where  an  aftion  is  fued  within  the  fix  years,  that  feems  to 
be  excepted  out  of  the  words  of  the'  ftatute ;  and  that  if  an 
aftion  is  fued  within  the  faid  time,  the  party  is  out  of  the 
purview  of  the  aft,  and  at  liberty  to  profecute  the  faid  ac- 
tion, or  to  fue  another  aft  ion  at  any  time  not  reftrained  or 
limited  by  the  ftatute;     And  in  this  cafe  an  aftion  was  com- 
menced within'  the  fix. years.      1  hough  the  former  was  a 
writ  of  claufum  freg;t9  and  this  is*  an  aflumpfit,  yet  by  the 
eoiirfe  of  the  court  it  is  the  fame  aftion,  the  claufum  fregit 
being  a  general  writ,  upon  which  a  mail  may  declare  in  any 
other  perfonal  aftion,  as  a  latitat  in  the  king's  bench.     And 
therefore  the  ftatute  is  fati^fied  in  this  cafe  by  the  fuing  of 
the  claufum  fregit  %  and  the  plaintiff  thereby  fet  at  liberty  out 
of  the  reftraint  of  the  fei*  ftatute.     And  if  a  copyholder  has 
licence  to  make  a  leafe,  *\is  leffce  may  make  an  under  leafe, 
for  by  the  licence  it  is  ex  <npt  from  the  cuftom  of  the  ma- 
nor. 1  Roll.  Abr.  508.  pL  14.  6  Vin.  120.pl.  5.  But  though 
^  by  the  fuing  of  an  aftion  the  party  feems  to  be  fet  at  liberty, 

without  any  reftraint  of  time  in  which  he  ought  to  profecute 
his  aftion,  or  to  bring  a  new  aftion  ;  yet  by  the  reafon  of 
the  ftatute  he  ought  to  be    reftrained  to  fome  reafonable 
time.     For  the  ftatute  being  made  for  fettling  fome  time 
for  the  bringing  of  aftions,  it  ought  to  be  expounded  ac- 
cording to  fuch  intent ;  and  where  the  words  are  filent,  a 
reafonable  time  by  conftruftion  ought  to  be  made.     But  it 
is  difficult  in  this  cafe  to  fettle  in  what  time  an  aftion  (hall 
be  brought,  whether  another  aftion  hath  been  commenced 
within  the  fix  years.     But  it  feems  to  me,  a  year  ought  to  be 
a  reafonable  time  ;  for  it  is  the  time  in  which  the  law  de- 
lights, as  may  be  inftanced  in  many  cafes.     Co.  Litt.  254.  b. 
s  2  Inft.  476.     Plotud.  353.  Stowll  and  Zoucbe9'*  cafe.     For 

though  the  ftatute  binds  the  right  of  the  party,  and  therefore 
ought  to  be  taken  ftriftly,  yet  the  party  (hall  be  bound  to 
fome  reafonable  time,  and  a  year  being  the  time  which  the 
law  in  many  cafes  adjudged  reafonable,  (fee  2  Keb.  764.) 
therefore,  in  his  opinion,  if  a  writ  be  brought  within  fix 
years,  although  it  be  difcontinued  by  death,  He.  and  the  fix 
years  expire,  yet  the  ftatute  of  limitations  will  not  be  a  bar, 
if  another  aftion  be  commenced  in  reafonable  time,  and  a 
year  Hull  be  faid  a  reafonable  time.    Obje&ion.    That  in 

this 
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this  cafe  the  former  writ  was  fued  more  than  five  years  ago,  {     Kin«t 
and  it  does  not  appear  that  the  former  writ  was  ever  return-         '*• 
ed,  or  that  any  thing  has  been  done  for  more  than  five  years. 
Anfwer.     That  a  writ  being  fhewn  to  be  fued  out,  it  (hall 
be  intended  to  be  returned,  and  alfo  to  be  continued,  if  the 
contrary  be  not  fhewn  by  the  defendant.    For  the  dlfcoati-  / 

nuance  or   failing  of  any  procefs  fhall  not.be  intended  with- 
out being  (hewn.     And  it  is  not  ncceflary  to  (hew  all  the 
continuances,  for  that  would  make  the  replication  too  pro- 
lix *,  and  if  the  continuances  mould  be  pleaded,  they  ought 
to  be  pleaded  every  one  particularly,  and  debito  modo  continuat. 
would,not  be  fufficient.     And  in  Every  and  Carter's  cafe,  2 
Ventr.  254.  the  continuances  were  not  pleaded.     And  Stikt  ' 
401.  rcfolved  there,  that  the  continuances  need  not  be  plead- 
ed, and  that  the  bringing  of  the  aft  ion  presents  the  ftatute 
of  limitations.    1    Sid.  228.  was  cited.     Judgment  for  the 
plaintiff.     Ex  relatione  m'ri  Place*     Afterwards  error  was  Intr.  Hill,  n 
brought  upon  this  judgment  in  B.  R.  and  after  argument  at  Will.  3.  B.  3. 
bar  twice,  the  judgment  was  reverfed  j  becaufe  the  continu-  Rot#  *** • 
luces  of  the  wiit  were  not  pleaded,  and  it  was  not  faid  that 
the  writ  was  undetermined.  Mich,  13  Will.  3.  B.  R.    1701. 
And  upon  error  brought  in  parliament  the  judgment  of  the 
king's  bench  was  affirmed,  Friday  the  fir  ft  of  'M ayt  1  Annae 
uginae,   1 702,  upon  the  fame  point  of  not  having  entered 
the  continuances,  fate. 

Churchwardens  of  Market  Bofwbrth  ver/.Thc  #JL*l-~*  <f43> 

Re&or  of  Market  Bofworth.  Ttcf^tumi 

HE  plaintiffs  libel  againft  the  defendant  in  the  arcU^thecxiftcnceof 
_     deacon's  court  of  Leicejler^  that  there  was  time  where-  »  cuftom.  a*. 
«f,  l£c.  and  is  a  chapel  of  eafe  within  the  fame  pari(h  5  and  *  Roll.  8Abr. 
that  the  rcdor  of  the  faid  pari(h  for  time  whereof,  lie.  hath  ig^pf.  itTioJ* 
repaired  and  ought  to  repair  the  chancel  of  the  faid  chapel ;  i<^  %\  Senb 
and  that  the  chancel  being  out  of  repair,  the  defendant  be-  *cc.  poft.  578.^ 
ing  re&or  hath  nor  repaired  it.    The  defendant  in  the  faid  **  ®L  *°°* 
court  dented  the  cuftom.     And  a  decree  was  made  for  the  pr^ibitioiil'e. 
defendant,  that  there  was  no  fuch  cuftom.     And  cofts  were  10.  £4. 1780. 
taxed  there  for  the  defendant.     And  Wright  king's  ferjeant  v°l-  4-  P504. 
moved  for    a  prohibition.     And   (by  him)  it  ought  to  be^he^f°"i*» 
granted,  becaufe  it  appears,  that  the  libel  is  upon  a  cuftom  a"uftom» what*    x 
which  the  defendant  has  denied ;  and  it  may  be  the  que  (lion  the  common 
was  in  the  fpiritual  court,  cuftom  or  not,   which    is  not  l*w  do«  not 
triable  there,  but  at  common  law.     And  then  this  appear-^10**8 fil- 
ing upon  the  libel,   that  the  court  has  not  jurifd'iftion,  aAbr.^o*.  °i8 
prohibition  -may  be  granted  after  fentence.     Bat  all  the  court  Vin.  18.  j>L  18, 
e  contra.    For  (by  rtie  chief  juftice)  the  reafon  for  which  the  *?•  s«nib.  ace. 
fpiritual  court  ought  not  to  try  cuftomsis,  becaufethey  have  ^  /r^ibi" 
different  notions  of  culioms,  as  to  the  time  which  creates  Ed.  1780.  vol. 
them,  from*  tbofc  that  the  common  law  hath,    'for  in  fome  4-  p.  497* 
cafe  the  ufage  of  ten  'years,  in  fome  twenty,  in  fome  thirty  Therefore  »  de 
years,  makes  a  cuftom  in  the  fptrkual  court*  whereas  by  the  S£S?5 1* 

cufiom  can  be  do  ground  for  a  prohibitum      • 

/  F  f  a  common  ~*~ 


T 
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^M?*£*  common  law  it  muft  be  time  whereof,  &c.     And  therefore 
BoswoKTH    ^ftcc  ^ew  is  fo  much  difference  between  the  laws,  the  com- 
9.  mon  law  will  not  permit  that  court  to  adjudge  upon  cu£ 

Tj\ieRc<9orof  toms,  by  which  in  many  cafes  the  inheritances  of  perfons 
M  irkit  Bot*  may  jjC  boamj#     But  in  this  c»fe  that  veafon  fails,  for  the 
fpiritual  court  is  fo  far  from  adjudging  that  there  is  any  fuch 
cuftom  which  the  common  law  allows,  that  they  have  ad- 
judged, that  there  has  not  been  any  cuftom  allowed  by  their 
law,  which    allows  a  lefs  time  than  the  common  law,  to 
make  a  cuftom.     And   the  plaintiffs  having  grounded  their 
libel  upon  aluftom,  which  was  well   grounded,  if  the  cuf- 
fsj  Vide  poft.  torn  had  not  been  denied  (for  libels  there  may  be  upon  [a) 
578.  euftoms) ;  but  the  cuftom  being  denied,  and  found  no  cuf- 

tom, it  is  not  reafon  to  prohibit  the  court  in  executing  their 
fentence  againft  the  plaintiffs.  For  the  defign  of  the  mo- 
tion for  a  prohibition,  is  only  tp  ex  c  ufe  the  plaintiffs  from 
cofts.  And  there  is  no  reafon  but  that  they  ought  to  pay 
them,  fince  it  appears,  that  they  have  vexed  the  defendant 
without  caufe.     And  therefore  a  prohibition  was  denied. 

^?fuc?r°"n  Nicolas  adminiftratorWildborn^r/KiJligrcw. 

a  contract  made  npHE  plaintiff  brought  indebitatus  ofumjj/k  againft  the 
tolfthou  M?c  *  dcfcndant>  and  declared  for  fo  much  money  due  to 
faUintkefuit,  ^c  intcftate j  paid  tp  the  defendant  after  the  death  of  the 
he  fhall  not  pay  inteftate,  to  the  ufe  of  the  plaintiff  his  admimftratar.  The 
cofts.  plaintiff  was  nonfuit.  And  whether  he  (hould  pay  cofts  cr 

Xmraa  dA  *r  not'  w*9  thc  q^ft'0"-  An<*  Jt  WM  **&  {oT  the  defene- 
a&Katly  made  ant»  that  he  ought  to  pay  cofts,  inafmuch  -as  the  adion  be- 
er arifi.g  by  ing  brought  for  money  received  to  his  ufe  after  the  death  of 
legal  miplica-  thc  intcftate,  the  naming  of  himfelf  adminiftratojr  is  furplufage 
tcfUtorTdcath, and  t0  no  PttrP°fe»  f°r  be  might  have  brought  the  action  in 
he  (hall.  Vide  bis  own  name  ;  and  where  a  man  may  have  an  adion  in  hk 
Com.  204.     '  own  name,  though  he  brings  it  as  executor  or  admintftra* 

?ay  idC°Ed.  C'  tor§  if  xt  **  found  a8a5nft  him>  hc  rouft  Pa7  <*&*>  as  balh 
94!  ao4  poll!  been  frequent-y  fettled,  not  only  in  this  court,  but  alto  in 
j 41 3.  the  king's  bench.     Birch  ferjeant  for  the  plaintiff,  that  he 

*«*  miJ!u*7  ought  not  to  pay  cofts  in  this  cafe  ;  for  he  could  not  have 
fe^tta"*  brou£hrthe  ac"on  without  naming  himfelf  adminxftrator;  for 
the  regiment  the  cafe  was,  that  the  inteftate  was  a  foldter  in  a  regiment 
afterwards  re-  of  which  the  defendant  wns  colonel,  and  died  having  airean 
ceives  thear-  of  his  pay  due  to  him  from  his  majefty,  and  the  plaintiff  took 
tThim  rfj  adminiftratjon,  and  afterwards  the  money  was  paid  to  the 
executor  of  the  hands  of  the  defendant,  to  difcharge  the  arrears  of  the  re- 
officer  may  re-  giment ;  and  for  the  inteftate's  (hare  of  the  faid  money  upon 
cover  fuch  ar-  acc0unl  0f  his  arrears,  the  action  is  brought.  But  it  could 
tion  for  money  not  ^avc  been  *>roug^r  otherwife  than  as  administrator,  for 

had  and  received  in  his  own  name.  Vide  port.  1%  15. 

Nota  :  The  rule  hath  conftandy  been,  that  where  an  csecutpr  or  adminiftrator  can  bring  the 
action  in  his  twn  right,  and  yet  brings  it  qua  executor,  &c.  there  if  he  fails  he  flail  pay  cofts; 
but  if  he  could  sot  bring  the  action  otherwife  than  quataiMis  cssccutor,  though  bt  fails  be  (hail 
not  pay  cofts.  6  Mod.  01.  181.  Str.  68*.  Str.  1106.  Creeke  ▼.  fitoairne,  1  Patacs,  103- 
<frey  y.  Logwood,  Com.  z6a.  poft.  1413-  %  Barnes,  i«o.  Bli^h.  T.Cope,  %  Barpca,  112* 
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otherwife  the  plantiff  could  not  make  title  to  it ;  for  if  he  Nicolai 
had  brought  the  a 61  ion  in  his  own  name,  not  as  admini- 
ftrator, he  could  not  have  recovered.  Treby  chief  juftice, 
The  plaintiff  has  declared  of  fo  much  money  received  to  his. 
own  ufe  after  the  death  of  the  inteftate,  and  therefore  the 
naming  hixnfelf  adminiftrator  is  not  to  any  purpofe ;  and 
we  ought  to  take  the  cafe,  as  it  is  upon  the  declaration. 
And  by  him  and  Powell  j  aft  ice,  if  A.  be  indebted  to  the 
inteftate  before  his  death,  and  *fter  his  death  A.  pays  the 
f<?id  debt  to  B.  by  dire&ion  of  the  adminiftrator,  there  the 
adminiftrator  may  fue  B.  without  naming  himfelf  ad  mini*  * 

ttrator;  and  though  he  docs  name  himfelt  adminiftrator,  it 
is  void,  and    he    mud  pay  cofts,    if  the  action  bt  found 
againft  him.     Or  if  A.  pays  it  to  J8.  to  the  ufc  of  the  ad* 
oiiniftrator    without  his   direction,    yet  the   adminiftrator 
may  have  an  adion  againft  B.  in  hU  own  name,  and  he 
Hull  pay  cofts.     But  in  fuch  cafe  he  hath  election,  to  bring 
in  adion  again  ft    B.  or  A.  the   fir  ft  debtor-}    and  if  he 
brings  it  againft  A.  it  muft  be  as  adminiftrator,  and  he  (halt 
not   p.vy  cofts.      For  in  all    cafes  where   an  executor  or 
adminiftrator  fues  for  a  debt  or  other  thing  belonging  $o  lb* 
:e;htor,  &c.  and  grounds  his  a£kion  upon  the  fame  con* 
trad  that  was  to  the  teftator ;  he  (hall  hot  pay  cofts  if  he 
fail  hi  the  fuit :  but  if  he  grounds  his  adioii  upon  a  eentraA 
cxprtfidd,  or.  by  implication  and  operation  of    law,  which 
accrues  to  him  after  the  death  of  the  jteftater)   there  tbe 
a:lion  lies  in  his  own  name,  and  the  naming  him  executor, 
Isfc.  is  void,  and  Iw  (hall  pay  cofts;     And  in  this  eafe  theft 
two  judges  were  of  opinion,  that  the  mtaey  being  paid  to 
the  defendant,  to  difenarge  the  arrears  of  the  faid  regiment, 
tftcre  being  an  arrcar  due  to  the  plaintiff  as  adminiftrator  of 
rhe  faid  U  ildborn ;  the  plaintiff  might  have  indebitatus  *f- 
umpfit  againft  the  defendant  for  fo  much  money  received 
to  his  ufe  \  although  no  money  was  exprefsly  paid  to  the 
defendant  to  the  ufe  of  the  plaintiff.     But  admitting  thai  in    . 
this  cafe  the  plaintiff  ought  to  name  himfelf  adminiftrator, 
to  in.titie   himfelf  to  this  money  due  to  him  and  received  by 
tbe  defendant ;  the  duty  due  to  the  inteftate  being  altered, 
acd  being  become  a  duty  due  from  another  perfon  after  the 
<ittth  of  tbe  inteftate,  the  plaintiff  ought  to  pay  eotts.     And  AQ «***»** 
ftr  Treby  chief  juftice,  if  the  executor,  &c.  bring  an  adion  !j!*u  W  c?fti  . 
upon  an  infimui  computajfet  with  himfelf  after  the  death  of  J^%Si^i 
the  teftator,  he  (hall  pay  cofts  j  and  yet  it  is  for  a  duty  due  account  fUtcd 
to  the  teftator,  and  not  altered,  for  the  accounting  with  the  witbhimftlf  as 
nccutor  does  not  give  a  new  duty,  but  only  afctrtains  that  ix<cntor- 
which  was  due  befci*.  j£5.£wf 
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•Lawrence  verf.  DodwclL 

A  devife  cannot  Pleadings  Lutw.  734.  poft.  rol.  3. 15  r. 

bCr  explained  by 

Sf  SlVc.  T^  °  W  ^  R  •  The  defendant  pleads,  that  the  hufband 
Lutw.  735.  R.  ]lJ  wa8  fcifed  of  the  land  in  queftion,  and  of  other  lands 
ace  5  Co.  68.  a.  in  A.  and  that  he  by  his  will  devifed  the  lands  in  A.  to  the 
*  ^St  7°' pL  demandant  f°r  her  life,  aryl  died,  and  that  the  demandant 
p*io.  D*acc.  cntre^  mt0  them  by  virtue  of  the  faid  devife  \  and  avers, 
Salk.  134!  adm.  that  the  hnd  devifed  was  devifed  to  her  by  her  hufband  in 
3.  P.  Wins,  fatisfa&ion  of  her  dower.  The  demandant  demurs.  And 
502.  Vide  aftcr  arguments  at  the  bar  by  Levinz  ferjeant  and  PavAet 
iBir^OiaTcaf.  fcrjeant  for  the  tenant,  and  Wright  for  the  demandant, 
aa6.Com.  De* judgment  was  given  for  the  demandant  by  the  whole  court; 
vife.  N.*5-  ad  becaufe  the  averment,  being  of  a  matter  out  of  the  will,  and 
A^erai'dewfc  not  conta*ncc*  m  'r»  ought  not  to  be  allowed ;  and  that 
b/riioJbandto  Leak  and  RanduPt  cafe,  4  Co.  4.  a.  being  exprefs  in  point, 
his  wife  cannot  and  always  allowed  for  law,  ought  not  to  be  queftioncd  at 
atlawbeaverred  this  day.  Judgment  for  the  demandant  See  Bro.  Dower 
£Kft£$-  P"Ph'  l**-  D'tr  "4-  3  Cro  8c6.  that  in  fuel,  cafe 
dower,  s.  C.  the  tenant  has  no  need  to  plead,  that  it  was  devifed  /n 
Lutw.  735.  junBura.  See  Dyer  377.  Rfifl.  Entr.  233.  b  which  Povtid 
R.  ace.  4  Co.  juftice  agreed.  Dyer  125.  22*.  And  Powell  ci {yd  the  will 
CoVltt^  b  °'  'orc'  c^*c^  juftke  Saunders y  who  devifed  ^ILkhis  lands, 
9  Mod.  151.  which  he  had,  or  afterwards  (hould  have,  in  rtnbam  \  and 
Though  it  may  Maynard  was  of  opinion,  that  that  devife  was  not  good  for 
in  equity.  Vide  ]an(|  there,  which  he  had  afterwards  purchafed;  but  Holt 
iithEd!  n.  6.  alM*  P^llepifen  chief  tuft  ices  contra  ;  but  that  was  agreed  by 
Sue  a  devife  the  arbitrament  of  Holt  and  Powell.  And  (by  him)  if  in 
mall  go  in  lieu  this  cafe  any  intent  of  the  devifor  had  appeared  in  the  de- 
•f  dower,  if  it  vjfCj  that  jt  {hould  have  been  at  bar  of  the  demandant's 
S?w1illtohaTe<'owcr>  t*lc  devife  fliould  have  been  pleaded  at  large,  and 
the  intention  of  the  court  would  have  adjudged  it  to  be  in  bar  of  her  dower, 
thehuibandthat  But  afterwards  upon  a  bill  brought  in  Chancery  by  the  dc- 
Hbnote'  ^Sc.  fendant,  being  heard  by  the  lord  chancellor  Sowers,  he  was 
iedhnerms'to*  °'  opinion,  that  in  equity  fuch.  averment  of*  the  teftator's 
Why  way  of  intent  ought  to  be  admitted,  and  that  the  wife  in  fuch  cafe 
jointure.  R.acc.  (hould  not  have  both  her  dower  and  the?  land  devifed  ;  and  (as 
Cro.El.1a8.    i|,avc  heard)  decreed  in  this  cafe  accordingly*.    lYtrn. 

tfhappears       365«    *  Br°-  Par/-  Cafi>  593" 

•pon  a  will  that 

a  hufband  intended  a  devife  to  his  wife  to  go  in  lieu  of  dower,  fa  an  aftion  for  the  dower,  (• 

asBch  of  the  will  as  is  nectflary  to  prove  the  i  mention  ought  to  be  pleaded  at  large. 

•  Bat  thu  decree  was  revcrfed  by  Wright  lor d  keeper  in  Mich.  1702.  aVora.3oA  iBn>- 
Pari.  Caf.  593.  which  decree  of  rcverfal  was  affirmed  in  the  home  of  lords  wish  30C  tofts.  17th 
Wfay  17X7, 9  Bro.  Pari.  Caf.  591.  z  £q.  Cafes  Abr.  4th  Ed.  p.  219.  Note  ;  The  principal 
reajetvaf  thisrevcrial  of  lord  Somen's  decree,  and  the  affirmance  of  the  decree  of  rercrfd  in  the 
Y  »miiof  lords  was,  that  die  widow  had  brought  a  writ  of  dower  in  C.  B.  and  recovered,  sod  fs 
t  k»  rrattcr  has  been  before  determined  at  law,  and  if  it  was  a  bar  at  all,  it  was  a  bar  at  bw. 
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Sir  John  Holt  Gbirf  Juftice. 

Sir  Thomas  Rol^eby] 

Sir  John  Turtop/       \jujiices. 

Sir  Henry  Gould      J 

.    -  ,-,,  J  .    . 

Wicket  and  Foot  verf.  Cremer, 

%  S.  C.  Salk.  a$4.    Holt  272.     12  Mod.  340.  A  writ  of  error 

^^  doet  not  abate 

A  mKd  B.  fued  in  a£U>n  againft  C.  and  recovered  j#dg- by  the  death  of 
-^**  ment     C.  brings  a,  writ  of  error.    2?.  dies,  pendiagda5offe'CT»1 
it.     A.  fued  two  fcire  facias9*  againft  G  and  upon  two  ^/f^^; 
returned  be  had  award  of  execution   againft  C.  and  took  aj0.  ante  344.' 
his  good*  in  execution.     And  now  Mr*  Robert  Eyre  moved  »od  fee  the  cafes 
to  fct  afide  the  execmipn.,  quia  erronice  emanavity  becaufe  the  1*5*5  cited" 
writ  of  error  doe$  not  abate  by  the  death  of  the  defendant  onmotSfet 
in  error,  and  therefore  the  execution  of  the  judgment  was  afdc  an  award 
fufpended  by  it.     And  p£  tl>at  opinion  was  Helt  chief  juftice,  of  execution  ob- 
an4  the  whole  court.     And  the  rather  here,  becaufe  the  **inej!uPona 
far*  facias'*  were  returned  nihil  \  ft>  that  it  appears,  that  the  where*Se*de- 
defendant  had  no  day  to  plead  it*     But  if  the  return  had  fendant  was  at 
been  fare  feci*  it  might  have  been  otherwife,  becaufe  he  had  the  time  of  the 
a  day  to  plead.     Upon  which  (a)  difference  a  man  fc  al-  ™ j^^0^1* 
lowed, or  difallowed,  to  have;  an  audita  Querela.     But  in  faft, SponUtemeritt 
A.  need  not  to  have  fued  zfcire  facias,  becaufe  the  judgment  execution  ought 
formed  to  him.     And  zfuperfedeas  was  granted,  isfc.     And  not  toiffuc. 
per  H§lt  chief  juftice,  in  many  cafes,  where  a  man  n»7j0^'a?Jk'93- 
have  an  audita  querela,  the  king's  bench  will  relieve  upon  bJ.  x  183.  ice* 
motion ;  but  if  the  ground  of  the  audita  querela  be  a  releafc,  Str.  1075..  «"> 
or  otber  matter  of  fad.  it  may  be  reafon&We  to  put  him  to  kfil  *•  ■»«*• 
his  audita  querela,  becaufe  the  plaintiff  may  deny  it.  JStaSk  * 

fa6.    Vide  poft.  445.  If  eae  of  fereral  phudlills  dafafter  judgment,  the  furrivora  vnj  wity» 
•at  a  fare  faciaa  take  out  execution.  Vide  ante  244.  and  the  cafca  theje  cited. 
(«)  Vide  ia  Mod.  584. 

Hex 
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Rex  v?rf.  Harris. 

'  s- c-  Salk-  **0- 
LarTex£u?  pE&  Holt  chief  juftice,  a  man  indiftcd  of  fordHc  entry 
tionoi  an  in-  *  may  hinder  the  juftices  from  awarding  execution,  either 
diamentfora  by  traverfing  the  force  (thdugh  the  books  heretofore  have 
tfth.  Pendant bcen  Pro  and  con  as  t0  that  Opinion)  or  by  plea  of  pofleffion 
cither  traverfca  of  three  vcars,  feV.  which  means  Holt,  being  then  counfel, 
theforccR.acc.ufed  in  the  cafe  of  Sir  Robert  Atkins  and  the  lord  Brounher% 
x  Sid.  287.  in  an  indi&ment  for  forcible  entry  concerning  St.  Catkerin/s 
58fc  Mc?*!  Hofpital%  removed  by  certiorari  into  the  king's  bench. 
Bac.    564.    or  pleads  pofleffion  for  three  years.  Vide  8  tt.  6.  c.  9.  31  EUz.  c.  1 1.  f.  3.  *  Bac. 

wmStf  shalcs  ™/  Seignoret. 

Rot.  ij8. 

If  a  ma.  cove-  /COVENANT  upon  articles  of  agreement.  The 
aaau  to  accept  VJ  plaintiff  declares,  that  it  was  covenanted  and  agreed 
xoooL  bank  between  him  and  the  defendant,  that  he  in  con  fid  era  t  ion  of 
ftock  on  three  twenty  guineas  by  the  defendant  to  him  then  paid,  (houid 
oVoVbXeT  tran,«r  t0  thc  defendant  before  or  upon  the  nineteenth  of 
prticularday,it  November  1695.  1 000/.  of  bank- (lock ;  and  that  ffc  de- 
ls no  erafe  for  fendant  covenanted  with  the  plaintiff  to  accept  it,  ujH  no- 
him  J^^V  ticc  of  tnrce  &*Yh  and  to  pay  to  the  plaintiff  for™  40/. 
Se^sferhad361^  thctl  thc  P!*intiff  aw»»  »«  «*>  bank-ftock  is  transfer- 
no  ftock  before  able  by  law  but  in  the  office  of  the  bank  of  England,  in  the 
the <ky on  prefence  of  both  the  parties;  and  that  he  gave  three  days 
*^^  wm  notice  to  the  defendant  that  he  would  transfer  to  him  the 
n!ancan»tbe  bank  ftock  in  the  office  of  the  bank  the  nineteenth  of  Nth 
fued  for  money  member ;  and  that  he  attended  there  the  whole  day  to  have 
he  covenanted  transferred  it;    but  that  the  defendant  did  not  come  to  ac- 

V3Z£*  *3*  l\ *  **  which, h€  briT,*s  ,th?  aai6n  for  thc  940/.  «r. 

i  particular  *a,  The  defendant  after  oyer  of  the  articles  pleads,  that  the 
if  he  prevents  plaintiff  nor  none  of  his  affigns  had  any  intereft  in  any  bank- 
fuch  perform-  ftocfc  Upon  the  eighteenth  of  November^  &c.  The  plaintiff 
x^Mod'  148.  dcmurt-  And  thc  who,c  coult  wa«  of  opinion,  that  the 
R.  cont/poft.*  P^a  w**  A! »  becaufe  though  the  plaintiff  had  BOt  any 
*86.  bank-ftock  upon  the  eighteenth  of  November,  yet  if  he  had 

The  courts'  ;t  the  nineteenth,  he  might  have  performed  the  contrad 
^Xr»ank?  w5th5n  tbc  time  *  **  thc  covenant  was  not,  that  he  (houH 
ftock  i»  only  \ttartsfer  any  particular  1060/.  of  bank-ftock  which  he 
aOignabieatthehad  at  the  time  of    the   covenant,    but   any    1000/.  of 

n^t^endtot   ft°ck-      BUt  thC"  thC  Wh°lc  COUrt  hM>    U  ?**  th{*    *&<* 

fiispjealJegati-  ™n  not  He  for  the  plaintiff  in  this  cafe,  becaufe  it  appears 

*a  ofthefaa.    that  the  plaintiff  has  riot  transferred;  and  without  fransfet 

to  the  defendant,  the  defendant  is  not  bound  to  pay  the 

*     money,  for  the  money  was  to  be  paid  upon  the  transfer;  and 

therefore  no  transfer,*  no.mpftcy,  Co*  Lit.  304.    Dyerrju 

a  AW. 


2, 
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2  Mod.  266.  Otvtay  v.  Holdips.    Bit  the  matter  in  the  de-      «**"• 

claration  might  have  been  a  good  exeufe  for  the  plaintiff,  if  3M0*gR1T# 
the  defendant  had  fued  hiih  for  not  transferring  the  bank- 
ftock:  oV  the  plaintiff  might  have  affigned  his  breach  in  the 
non-acceptance  of  the  (lock  by  the  defendant.  2.  The  court 
held,  that  it  did  not  appear  to  the  court  but  that  the  bank- 
dock  was  transferable  at  another  place  than  at  the  office  of 
the  bank  \  for  though  the  afi  fays,  that  no  transfer  {hall 
be  but  as  the  king  (hall  appoint,  and  the  king  has  appointed 
it  to  be  at  the  office  of  the  bank,  and  not  ih  any  Other  place ; 
yet  that  ought  to  have  been  pleaded,  or  otherwife  the  court 
cannot  take  notice  of  it ;  and  therefore  notwithftanding 
any  thing  that  appears  here  to  the  contrary,  the  transfer 
might  have  been  in  any  other  place;  and  then  a  tender 
ought  to  have  been  made  to  the  perfon.  Sir  Bartholomew 
Shower  and  Mr.  Nortbey  argued  for  the  plaintiff  j  Darnall 
and  Wright^  king's  ferjeants,  for  the  defendant.  Judgment 
for  the  defendant. 

Dart  verf.  Hall. 

S.  C.  xs  Mod.  243.  Holt.  673. 

Ik  MIL.  Cartiem  moved  for  a  prohibition  to  be  directed  to 
JyM^*__iL»*^-w-.>  to  (lay  a  fait  againft  Dart  for  tithes 
of  arrad  mill,  vik.  for  every  tenth  toH  difh,  upon  a  fuggeftion 
that  it  urns  an  {a)  old  will.     But  per  Holt  chief  juftice,  the  («)  Vide  9  Ed. 
plaintiff  ought  in  his  fuggeftion  to  lay  a prefcription  in  non  JJ^J^i 
decimandot    and  alfo  bring  an  affidavit  to  the  court  of  the  ia3  Buro*» 
truth  of  the  fad.     And  fo  it  was  done  upon  debate  in  the  Ecdefiaftical 
time  of  Hale  chief  juftice,  between  Hughes  and  the  lord  vif-  ^w»  Jx*f*  v: 
count  Hereford.  Sec  Winch.  Entr.  552.  pi.  I  Brown  ver/us™'™:?*91"1 
Mcboifon.  ^  P'439' 

Lugg  verf.  Lugg. 

a.  C.  Salic.  59*.  xi  fcidd.  236. 

IT  was  decreed  by  commiffioners  delegates,   of   whom  Marriage  and 
Treby  chief  juftice  of  the  common  pleas  was  one,    fince  the  birth  of  a 
the  laft  term,  that  where  A.  had  made  his  will,  and  thereby  **"!*»*  P»- 
devifca  all  his  perfonal  eftate  to  B.  and  C.  and  afterwards  A.  SriTSb 
married  Z>.  and  had  by  D.  feveral  children,  and  then  died,  of  perfonalty, 
without  having  taken  any  notice  of  this  will,  that  this  mar-  D.  ace.  z  P. 
riage  of  A.  with  D.  amounted  to  a  revocation  of  this  will,  Wm«.304. 
but  that  it  was  only  a  preemptive  revocation ;   and  there-  a"S *£&(* 
fore  if  by  any.expreffion,  or  any  other  means,  it  had  appear*  particularly 
ed  that  the  intent  of  A.  was  that  thh  will  (hotild  continue  in  E)o««L  30.  u4 
force,  the  marriage  would  not  have  been  a  revocation  of  it.  J*  a  *°w- 
And  the  fentence  in  the  fpiritual  court  was  affirmed.    Ex  fcSaEprefamp. 
rtlatknentri  Che/byre*  -  tvn  revocation 

only  R.  ace. 

Doug.  30^  Vide 
x  E*.  Abr.  Wilf.  E.  pi.  15.  4th.  Ed  p.  413, 

The 
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The  Governor  and  Company  of  the  Bank  of 
England  verfi  Newman. 

Wedntfday^  May  3. 

8.  C.  11  Mod.  S41. 

2MK5  BELLdMr  *«■*  a  ftfi  %N?rr  °.rlr; 

to  bearer  cannot  cr*     Newman  came  to  the  bank  of  England,  and  aiked 

if  payment  it  how  much  monety  they  would  give  him  for  this  bill.  Thejr 
rerafedmaintain  took  the  bill,  and  gave  him  fo  much  mpney,  allowing  to 
tne^nerhe  muc'1  ^Dr  difcoupt.  After  that  tjie  bank  received  io,coo/. 
advanced  Q*"  Bellamy  \  and  afterwards  they  fend  a  man  to  demand  the 

againft  the  per-  money  due  upon  this  bill  of  Bellamy ;  and  a  demand  was 
fpntowhom  he  rriade  0f  Bellamys  fervant,  who.  did  not  pay  the  money.  And 
left filch  «rfonn  Awards  Jfr///imj  foils,  and  the  bank  fue  Newman  for  the 
indorfed  the  mousy  which  he  had  received  of  them  for  this  bill,  as  for 
bill.  s.  c.  Com.  fo  much  money  lent  by  them.  And  upon  the  general  iffue 
57iRaftCSalk  Pka<kd»  lt  being  tried  before  Holt  chief  juftice  in  London 
ten'b^acc.TOft. thc  fitting  ^tr  thc  **&  term,  the  verdi^  was  for  the  plain- 
929.  930. 1  a  tiff  againft  his  opinion.  And  now  a  new  trial  was  granted, 
S40d.517.Vidc  becaufe  this  was  a  plain  falc  of  the.  bill.  For  per  Holt  chief 
Bayler,i2. 17.  juftj^  if  a  man  has  a  bill  payable  to  him  or  bearer,  and  he 
If  inch  perfon  delivers  it  over  for  money  received,  without  indoifeqsjrtt  of 
did  indorfe  it,  it,  this  is  a  plain  falc  of  the  bill,  and  he  who  fells  fl^dqet 
he  may.  R.«cc.  not  become  a  newfecurity.  But  if  he  had  indorfed  lif  he 
■Ste  \tj  aCC'  ^  ')CComc  a  ncw  Security,  and  then  he  had  been  liable  up- 
on the  indorfement.  But  upon  anew  trial  the  jury  found 
for  the  plaintiffs;. 

Rex  verf.  Flint. 

a.  C.  Salk.  687;  is  Mod.  a**, 

TH  E  defendant  was  indi&ed,  for  that,  that;  bf  being 
communis  ptftor,  fold  fex  collyros  debitum  pondus  minim* 
iTlImbTai*.  conUnt.  And  upon  demurrer  to  this,  judgment  was,  that 
Dalton,  146.  the  defendant  exoneretur ;  becaufe  the  mdi&ment  is  too  un- 
*S3-  certain,  for  it  does  not  appear  to  the  court   to  be  an  offence. 

Mr.  Northey  for  the  king  cited  the  opinion  of  Roll.  Stile  186. 

JSmonymous. 

S.  C.  cit.  Salk.  553. 

ZJO  L  r  chief  juftice  dfcnted  tp  grant  a  prohibition  to  the 
Aprek&kion  ul  admiralty  court,  upon  a  fuggeftion,  that  they  there  rc- 
the  admiralty  f u^d  to  give  to  the  party  fued  there  a  copy  of  thc  libel  \  be- 
conn  for  refu-  caufe  the  (a)  ftatute  extends  only  to  ecclffiaftkal  courts, 
fing  the  copy  of  and  not  to  the  admiralty  court.  Upon  the  motion  of  Mr. 
*UbcL  Hall. 

'     («)  a  H.  5.  f.  1.  c  j.        • 

White 


Tide  8  Ann.  c 
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White  verf.  Eldridge  and  his  Wife. 

TRESPASS  againft  hufband  and  wife.    Upon  not  fcro.  Car.  406. 
guilty  pleaded,  verdi&  for  the  plaintiff.  And  now  Sir  5*3- pi-  8.  * 
Francis  Itftnnwgton  moved  in  arrcft  of  judgment,  that  the  lS^x^'kA. 
wife  could  not  be  charged  for  the  Jrefpafs  of  the  hufband,  no  ^  Bro.  tit. 
more  than  they  can  be  charged  for  the  converfion  of  goods  Bar,  and  Feme, 
mi  ufunt  tp forum.    But  the  court  oVer-  ruled  the  exception.     P1-  3»«  **??• 
Rex  verf.  Cole.  Abr.*.PL7. 

Guildhall*  May  20. 

S.  C.  1  a  Mod,  443.  Holt,  360.  z  Trenuyne't  Entr.  1981. 

THE   defendant  Cole  waa  ihdi&ed  for   that  he  being  A  man  cannot 
a  bankrupt,  and  brought  before  the  commiflioners.  j^^*™*^' 
refafed  to  give  them  an  account  of  his  efleGs,  Wr.    And^^^j^*  " 
the  defence  at  the  trial,  upon  not  guilty  pleaded,  was,  that  fancy.  R.  ace. 
he  was  an  infant  at  the  time  of  the  debts  contra&ed,  *"d  RcP  TemF* 
therefore  could  not  be  a  bankrupt.     And  of  this  opinion  was  ^tJ*'*2"  * 
Holt  chief  juftice.    For  (by  him)  though  the  debts  of  an  in* 
fant  are  only  voidable  by  him  at  his  ele&ion ;    yet  no  man 
can  be  a  bankrupt  for  debts  which  he  is  not  obliged  to  pay. 
And  the  defendant  jhcrefore  was  acquitted. 
Lambert  verf.  Oakes. 
Guildhall,  May  20. 

*  8.  C»  Salk.  1 27.  1  %  Mod.  344.  Holt,  1 1 7. 

r>   Signed  a  (a)  note  under  his  hand  payable  to  Oakes  or  In  an  action 
-**  •    his  order,  Oakes  indorfed  it  to  Lambert.  Upon  which  HP**  **  in- 
Lambert  brought  the  aflion  for  the  money  againft  Oakes.  Per  J^f  ^ *  jg£ 
Holt  chief  juftice  he  ought  to  prove,  that  he  had  demanded,  tiTmuft  prove 
or  done  his  endeavour  to  demand,  this  money  of  R.  before  a  demand,  or  an 
tat  can  fue  Oakes  upon  the  indorfement.      The  fame  law  if  "j"^ 
the  bill  was  drawn  upon  any  other  perfon  payable  to  Oakes  u      the  maker 
or  order.    And  the  demand,  to  intitle  Lambert  to  his  ac-  oftbe  one  or 
tion,  mud  be  after  the  indorfement.     2.  Oakes  had  indorfed  the  drawer  of 
this  blank  bill  to  Lambert,  viz.  by  the  writing  of  his  name  *«  other  wiihfr 
only,  upon  difedunt  j  .  and  therefore  it  was    urged  by  Mr.^^^^ 
Northey,  that  this    was  a  plain  fale  of  the  bill,  and  the  in- bill  became  pay* 
dorfement  fliall  not  fubje&  the  indorfer  to  an  a£kion,  becaufe  aMe.  *v*«k 
the  bill  cannot  be  fold,  to  entitle  the  vendee  to  take  the  be-  ^3orfcBi«t 
nefit  of  it,  without  indorfement;  and  the  pra&ice  among  jn blank  made 
merchants  is  fo.     But  Holt  e  contra.    For   (heir  pra&icc  op  getting  a  bill 
cannot  alter  the  law. ,  And  the  indorfement,  though  upon  ^counted  will 
difcount,  will  fubjeathe  indorfer  to  anaflion;  becaufe  itJJ^JnT 
is  a  conditional  warranty  of  the  bill,  and  makes  a  new  con-a&ion  on  the 
traQ,  in  cafe  the  perfon  upon  whom  it  was  drawn  does  not  bill. 

pay  it.     3  Per  Holt  chief  juftice.      If  A.  indorfcs  a  bill  **««»»  . 
r  f  ^  '         J  whom  a  bill is 

delivered  with  a  blank  indorfement  may  write  oyer  the  indorfement  what  he  wilL  Semb.  ace. 
Safe  1*6.  pi.  4*  138.  pi.  9. 130.  pi.  15.  In  an  action  againft  the  indorfer  of  a  bill  the  plain- 
tiff need  not  prove  the  hand  of  the  drawer.    Vide  Bay  ley  ^63.  b. 

(mj  Jn  Salk.  11  Mod.  and  Holt  ubi  fupra,  this  is  reprefented  to  hare  been  a  bill ;   bnt  that 
could  not  have  boon  the  ca£^  bacatf;  upon  a  bill  the  Jaw  is  clearly  otherwife.    Vide  Bayley, 

blank 
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Lamimt  yan|-  to  jj#  ,hc  th^j-tby  put  it  in  the  power  of  2*.  to  over- 
Oake*.  writc  what  ^*  pk*k*-  4-  #  *he  indorfee  docs  not  demand 
tbe  money  payable  by  the  bill,  of  the  perfon  upon  whom  it 
Ms  drawn,  in  convenient  time*  and  afterwards  he  fails,  the 
ihdorfor  is  not  liable.  j.  If  the  aftibn  be  brcfttght  againft 
the  indorfor,  it  is  not  neccflary  to  prore  the  hand  of  the 
drawer  >  for  thomgh  it  be  forged,  the  indof  fer  is  liable. 

Todd  verf.  Stoke9,  a   Parfoft   who  lived  at 
Chicheftcr. 
u*w«a«*  Guildhall,  May  a*. 

wife  part  by  rr\  H  E  plairittff  being  an  apothecary  brought  an  a&ion 
t^nSSi  JL  ag*"*ft  the  defendant  for  medicines  tor  the  defendant's 
himfeiftp  allow  wife,  &c.  Upon  hdn  ttffiimpiil  pleaded,  upon  the  trial  it  was 
the  latter  a  proved,  that  the  defendant  arid  his  wife,  upon  difcontenf 
un^ZTeh  conceived  between  them,  had  been  feparated  byconfent  for 
norreft^nfible  &vt  years ;  and  that  upon  the  feparation  the  defendant  Ggn- 
Ibr  any  debt  lheed  articles  to  certain  traftees,  by  which  he  obliged  himfelf 
may  contract  j0  allow  his  wife  twenty  pounds  a  year  j  which  he  had  done 
ration^  fCp£  accordingly  cVer  after :  that  the  plaintiff,  when  he  accom- 
rally  known.  S.  modated  the  defendant's  wife  with  thefe  medicines,  did  not 
C.Salk.116.  know  that  (he  was  a  married  woman,  £*V.  And  it  was  ru- 
4*Moa  liZt  ,cd  **7  H*h  chief  juftice,  that  the  defendant  was  not  bound 
UMhourfi  t0  Pay thc  P,aintiff,i  WIL  For  thdogti  the  plaintiff  had  not 
with  a  perfon  perfonai  notice  of  their  feparation,  and  though  it  was  not 
who  did  not  the  general  reputation  in  Lendon,  where  the  plaintiff  lived, 
know  of  the  that  the  defendant  and  his  wife  were  feparated,  y4t  fince  it 
C^Mod.144. was  t^ie  general  reputation  in  the  place  where  the  defendant 
But  until  fuch  lived,  and  that  for  five  years  paft,  it  was  enough  to  exempt 
fcpamiQd  i§  the  defendant's  Wife  from  being  capable  to  charge  the  dtev 
Eo^nheii.  s  fcndant>  though  for  neceffaries.  But  if  the  wife  had  come 
Cia  Mod.»44.  immediately  from  her  hufband  after  the  feparation,  before  it 
Vide  Skin.  349.  could  have  been  publicly  and  generally  known,  and  had  ta- 
A  general  repu-  |Len  Up  neceflartes  upon  credit,  the  hufband  would  have  been 
^ace^here  the  '"la*,e-  AluJ  therefore  in  this  cafe  the  plaintiff  was  nonfuit. 
Eufband  live*  ia  Note,  it  was  ruled  by  Holt  chief  juftice  at  Exeter  Lent 
fafficient,  tho*  affizes,  10  IV ill  3,  between  Langworfhy  and  Hotkmort> 
there  »  no  fuch  that  jf  fa  hufband  turns  away  hi*  wife,  arid  afterwards  (he 
Srface'where  ta'tC8  UP  ncccffar*c*  uP°n  credit  of  a  tradefman  *  the  h*f- 
thedebt  wai  band  (hall  be  liable  to  the  tradefman  to  pay  for  them.  But 
contracted,  s.  if  the  wife  elopes,  though  the  tradefman  has  no  notice  of 
Ahuftand  I,44"**  elopement,  if  he  gives  credit  to  the  wife,  the  hufband  is 

refponfible  for 

any  necefCariet  hit  wile  may  get  upon  credit,  if  he  tarns  he*  away.  S.  C  ia  Mod.  244.  R. 
ace.  Str.  1  %  14.  D.  ace.  poft.  ioo4.  But  not  if  (he  elopea.  S.  £,  la  Mod.  *44.  R.  ace.  Set. 
875.  D.  acc.poft.  1006.  Boreton  t.  Prentice.  B.  R.  3  M,  18  0. 1  Vide  Sir.  875.  though 
the  perfon  furnifhing  them  did  not  know  of  the  clopemen^  &.  Q.  x«  Mod.  144.  Vide  6 
Mod.  171.  Salk.  119.  pi.  I3<  A  hufband  U  not  refponfible  for  neceuariet  furnUhed  hi*  wife 
by  a  tradesman  whom  he  hai  warned  not  to  truft  her.  D.  ace.  poft.  zoo6.  Scd  Vide  Str. 
1 214.  nor  by  any  perfon,1  after  a  general  notice  to  the  world  not  to  truft  her.  S.  C.  xa  Mod. 
244.  Sed  Tide  Str,  1114.  x  Bac.  Abr.  195, 

not 
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tot  liat?fe.  If  the  wife  tell*  ber  hufbaqd,  that  (he  will  To** 
buy  fuch  a  thing,  which  is  npceifary,  and  the  huflband  tells  &I«f# 
her,  that  he  will  not  allow  it,  apd  forbids  the  tradesman 
to  give  his  wife  credit  for  it,  and  afterwards  the  wife  takes 
up  that  thing  of  the  fame  trajlefman  upon  credit  given  her 
by  him «  the  hujbancl  fe  not  liable.  It  is  fufficicnt  for  the 
hufband  to  give  geacral  notice,  that  people  <}o  not  give  cre- 
dit to  his  wif«,  t 

Dodd  virf.  Beckajnn  and  Carman. 

ryECKM  AN  being  arrefted  at  the  fuit  of  Doddt  put  in  xhc  po^  Wilt 
+f    bail  to  the  a&ton.     And    afterwards    Dodd  obtained  not  on  motioa 
judgment   againft  Meckman.    An  J  after  a  fopias  ad  fatisfa-***^?* 
giendum  filed  againft  Bechman,  and  non  eft  inventus  returned  ^'obuuned  * 

Jm  It,  Dodd  fued  two  Jiir*  facuu**  againft  Carman  as  bail  uponafcirefa- 
Buhman  in  the  aforewid  fuit.     And  after  two  nickils  re-  cias,  though 
turned,  and  judgment  againft  the  bail,    he  took  the  goods  ,htW?™J?t 
c£  Carman  in  execution.      And  now  Mr.   Kortbey  moved,  ^*av^j£, 
that    Carman   might  have    his  goods  out  of  the  iherifF's  nonmtof  the 
hands,  aqdtfcat  a  vaeat  fliould  be  made  of  the  judgment,  fuit>  «wW»the 

apon  affidavit,  that  Carman  was  not  at  London  all  the  day  in  «»»»*** 
*L-  l    il    l  m  r  _.      r  j  *  '-.l  7       cafe  arc  clear. 

which  the  bail  was  fuppofed  to  enter  into  the  recognizance,  v^e  ante  42a. 
and  therefore  that  he  was  perforated,  and  for  this  reafon 
that  all  ought  to  be  fet  afide.  And  for  this  he  relied  upon 
Cro.  Joe*  256,  Cotton\  cafe.  Upon  which  the  court  re- 
ferred it  to  the  mafter  to  be  examined,  who  reported  the 
fa£L  to  be  thus,  viz.  That  Bechman  being  arrefted  at  the 
fait  of  Dodd,  gave  a  bail-bond  to  the  fherifF,  to  appear  at 
the  return  of  the  writ.  And  at  the  return  of  the  writ  he 
put  in  bail  before  Mr.  Juftkc  Roiety,  to  which  not  being 
Sufficient,  DoaVs  attorney  excepted  ;  and  for  want  of  juf- 
tification  of  this  bail,  or  of  putting  in  of  better-bail,  obtained 
an  affignment  of  the  bail-bond  ;  upon  which  Bechman  came 
te  Datift  attorney,  and  told  him,  that  he  would  put  in 
Carman  as  additional  bail.  Afterwards  Dodd*s  attorney 
went  to  fcarch  jn  the  judge's  book,  and  there  he  found 
Carman  added  to  the  bail-piece.  And  -  then  he  proceeded 
regularly  in  obtaining  judgment  againft  Bechman,  and  after-, 
wards  judgment  againft  Carman,  and  in  taking  thefe  goods 
of  Carman  in  execution.  The  mafter  reported  alfo*,  that 
at  the  day  when  Carman  is  fuppofed  to  have  been  before  the 
judge,  and  become  bail  for  Bed  man,  be  was  at  Canter- 
aVa,  9»  appears  by  an  affidavit  made  to  that  purpofc  by 
Carman's  (errant.  But  farther,  that  Carman  had  been  bail 
for  Bechman  in  two  a&ions  in  the  common  pleas  before  Mr. 
Juftice  BUnco*i*t  within  five  or  fix  days  after  the  time  that 
be  is  fuppofed  to  have  been  entred  as  bail  in  Mr.  Juftice 
Rekefys  book  in  this  eafe,  and  that  Beckman  was  bound  in 
a  bond  with  Carman  for  Carman' %  debt  shout  the  fame  time, 

or 
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Do»»        er  a  very  little  time  after  ;  and  that  Beclman  was  infolrent, 

B    *'  and  gone  beyond  Tea:      Upon  which  the  court   refufed  to 

ud         difcharge  the  proceedings  againft  the  bail,  but  difcharged 

Carman,     the  rule  of  reference.     Sec  3  Keb.  694.  t  Vent.    301.    T. 

Jones  64.  Beajlefs  cafe.     1  Vtntr  49.  Paris'*  cale.  Palm. 

I97.  Chapleyn  v*  Aileyti.  19  //.  6.  44.  21  Jac.  I.  c>  7.6. 4& 

$W&  M.  c.  4.    Sir  Bartholomew  Shower  aad  mjfelf  courj- 

fel  for  Dodd. 


Grimes  verfi  Love!. 

yJ~J-*  *t  Z*~  '  ^~V  A  Vc.  I»  Mad.  »4*.  Holt  5*3> 

/  3a7ugaperf<m  a  LIBEL  waa  preferred  in  the  ecciefiaftical  court  for 
pot  b  JaS?  A.  fcandalous  words,  viz.  "  Tou  are  a  damned  bitch, 
able.  Vide  "  whore,  a  pocky  whore,  and  if  you  have  not  the  itch  you 
.  Com.  Adion  "  have  the  pox."  And  Mr.  Mulfo  moved  for  a  prohibition, 
Samari^**  ^e€9U^  an  a&>on  '**•  at  common  law.  And  be  put  this 
D.aj^dEd.  d*ffcrcncc»  where  the  word  pox  is  joined  with  other  words 
vol.  r.  p.  1S4.  fo  that  it  cannot  but  be  underftood  but  of  the  French  pox, 
«  The  pox  (hall  there  the  a&ion  lies.     And  he  cited  Cro.  Eliz.  2.  Which 

mea?SfdtQ  H°!t  cWcf  JuftiCC  I«rccd>  and  faid»  that  thc  j°ining  *  With 
Fr^h  ^oz,  ^C  word  w^ore  would  make  it  be  underftood  of  the  French 
where  it  it '  pox,  which  is  a&ionable.  And  he  cited  a  cafe  where  the 
coupled  with  words  were ;  He  got  the  pox  by  a  yellow  haired  wench  in 
S^fooSd  Moorftelds  5  and  they  were  held  aftionable.  And  a  prohi- 
ofwithfonii-  bition  was  granted. 

cation.   VidY 

Com*  obi  fupra.  A  man  cannot  fue  in  the  fpiritual  court  om  account  of  words  which  art 

a&ionabkatlaw.  R.  ante  ace.  112.  and  fee  Com.  Prohibition  G.  14.  ad  ed.  toL  4* p.  307. 

jog. 

Rigden  verf.  Hedges. 

S.  C.  but  not  exadfcly  8.  P.  11  Mod.  346. 

IF  a  (hip  be  arretted  by  procefs  out  of  the  admiralty  court* 
for  a  matter  arifing  within  their  jurifdi&ion ;  though  fee 
be  refcued  at  land,  the  conufance  of  the  refcue  belongs  to 
the  admiralty;  otherwife  not.  Per  Holt  chief  juftice.  See 
I  Ventr.  1. 

•"OT  Holt  chief  juftice.    If  the  diftringas  be   returnraMc 

Xj  at  a  day  within  the  term,  judgment  may  be  entered  am 
the  crown  fide,  though  there  be  not  four  days  remaining. 
But  four  days  ought  to  be  given,  if  there  are  fo-many. 
In  the  cafe  of  Knox  and  Levaree,  who  were  tried  for  a  mis- 
demeanor three  days  before  the  end  of  the  term  in  the  time 
of  lord  chief  juftice.  Scroggs,  Sir  Samuel  Afirey  certified, 
that  judgment  could  not  be  entred ;  but  upon  conference 
between  Sir  William  Jones,  then  attorney  general,  and  the 
chief  juftice,  it  was  fettled,  that  the  ancient  pradice  of  the 
court  was  according  to  the  difference  before,  and  that  it  was 
mifreported ;  and  judgment  was  entred  againft  them.  Ek 
relatione  m'ri  Jacob. 

The 
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The  Bifhop  of  St,  DavidV  verf.  Lucy, 

S.  C.  I*  Mod.  %$f. 
+  UCT  promoted  a  fuit  ex  officio,  &c.  before  the  arch-  An  arcfebifliop 
*-*  bifhop  of  Canterbury  agaimT  the  bifhpp  of  5/.   David's  ^SSSL^ 
upon  feveral  -articles  for  fimony  and  other  offences.     To  bifhop*  to  ap- 
which  articles  Dr.  Thomas  Watfon  the  bifhop  of  St.  David's  pear  in  any  pert 
put  ig  his  anfwer.     And  proof  being  offered  on  the  part  of  of  h»  province 
the  promoter  the  bifhop  appealed  to  commiffioners  delegates,  huiT  sfa  Salk.  - 
And  pending  the  appeal  he  moved  in  the  king's  bench  for  734!  3'saik.  99. 
a  prohibition,,  upon  a  fuggeftion,  x  that    the    matters    con-  or  his  vicar  ge- 
tained  in  the  articles  were  of  temporal  conufance,  tffc.  And  n^al,hand  p"^ 
at  the  beginning  Sir  Bartholomew  Shower  argued  for  the  dcprivadoiTor 
prohibition;  that  It  does  not  appear,  that  the  bifhop  of  St.  ecdefiaftfcal 
David**  was  cited  to  appear  in  any  court  whereof  the   law  cenfurca  for  any 
takes  notice;  for  the  citation  is,    that  he  mould  appear  be-  °*cnc£  ^[r 
fore  the  archbifhop  of  Canterbury,  or  his  vicar  general,  in  0fficc  M  biftopa. 
the  hall  of  Lambeth  heufe,  to  anfwer,  £jfc.  which  is  not  any  s.  C.  Salk.  134. 
court  whereof  the  law  takes  notice.    For  the  archbifhop  has  vide  Com. Pro. 
the  fame  power  over  his  fuflxagan  bifhops,  as  every  bifhop  J^'J^,  V0L4I 
hath  over  the  clergy  of  his  diocefe ;  but  no  bifhop  can  cite  p.  439. 
the  clergy  before  himfelf,  but  in  his  court.     And  therefore  or  for  a  ncgkdt 
the  citation  ought    to  have  been   here,    to  appear  in  the<,£anyP*rto* 
Arches  1  or  fome  other  court  of  the  archbifhop.  &c.    But  bifhopsTs.  c. 
to  this  it  was  anfwered  by  Wright  king's  ferjeant,  that  with-  earth.  484. # 
out  doubt  (a)  the  archbifhop   had  jurifdi£Hon   over  all  the  Bnt  not  for  any 
clergy,  as  well  bifhops  as  others  within  this  province.     And  jjj^f  ^^^ 
for  that  he  cited  the  cafe  of  Dr.  #W,  bifhop  of  Litchfield  s.c!  Carth. 
and  Coventry ,  who  in  the  year  1687  was  fufpended  by  arch-  484.  Vide  ante,  > 
bifhop  Sancroft  for  dilapidations,  and  the  profits  of  the  bifhop-  8-  "d^*  «f«* 
rick  were  fequeftercd,  and  the  epifcopal  palace  was  rebuilt  jKmMytthoufk 
oat  of  them,  and  he  died  under  that  fequeftration.      He  it  niates  to  a 
cited  alfo  the  cafe  of  Marmaduke  Middieton  bifhop  of  St.  living  he  holds 
JD/n/ttfs,  who  upon  the  eighth  of  May  in  the  year  1582  was  in  commemtam 
fufpended  by  the  high  commiffioners  for  mifapplication  and  ^JJJrrto** 
abufe  of  the  charity  of  Brecknock  (which  is  one  of  the  crimes  man's  duty  as 
of  which  this  bifhop  is  accufed.)  Whitgijts  Regifter%  I77.  bifliop.  S.  a 
And  though  that  fufpenfion  was  made  by  the  high  commif-  paIkVI5t 
Con  court,  yet  that  will  make  no  difference;    becaufe  the  H^t  .'65* 
(J)  high  commiffioners  have  not  any  new  jurffdidion,    or  it  is  the  doty  of 

Jrcater,  than  the  archbifhop,  by  1   Eliz.  c,  1.  /.  18.     And  abilhopto  tea- 
lolt  chief  iuftice  faid,  that  the  admitting  of  that  point  ofjj'^^*^ 
the  jurifdiction  to  be  difputed,  would  be    to  admit  the  dif-  5on?s!c.  "*" 
puling  of  fundamentals,  which  the  counfel  of  the  other  fide  Carth.  484. 
attempt  to  fubvert,  not  duly  confidering  the  refped  due  to  A  contrac*  to 
the  primate  and  metropolitan    of  England ;    for  the  arch-  £^onj^ 
bifhop    of   Canterbury  has  without  doubt   provincial  jurif-  vide  Com.  Ef- 
didion  over  all  his  funragan  bifhops,  which  he  may  exercife  glife,  n.  3. 
in  what  place  of  the  province  it  fliall  pleafe  him  ;  and  it  is  ** Ed*  vo1, 3- 

W  Ate.  I XL  Com.  $0.  .  (*)  Ace.  do.  Jac.  J7.  S^^eaf  ~ 

nbt  S.C.Carth.4** 
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BifhopofBt.     not  material  to  be  in  the  Ardes,  n*  more  thaa  any  other 

AZ!°  *      P*acc  *  *or  tnc  4rch*s  is  only  a  peculiar,  confiding  of  twelie 

Lucr.       parifhes  in    London,   except    from  the  bifliop  of  London, 

where  the  archbifhop  of  Canterbury  exercifes  his  metropolj* 

The  power  of   tical  jurifdiQion j   but  he  is  not   confined   to  exercifc  it 

thcTicargeneral  there.    And  the  citation  is  here,  to  appear  before  the  arch- 

^"^^Pbifliophimfeif,  or  his  vicar  general,    who  if  an  officer  of 

camfpendt  '    whom  the  law  takes  notice  ;    for  the  vicar  general  in  the 

with  that  of  the  province  is  of  the   fame  nature  as  the  chancellor  in  every 

cJfcanccUor  of  a  particular  diocefe  ;  and  the  dean  of  the  Arches  is  the  vicar, 

^2fem  a       general  of  the  archbifhop  in  all  the  province. 

Then  the  counfel  for  the  bifliop  of  St.  X)avia*%  urged  that 
the  matters  contained  in  the  articles  exhibited  agamft  the 
bifliop  before  the  archbifhop  were  of  temporal  conufaqce, 
and    not   conufable  before    the  archbifhop.      The  firft  qf 
whiph  articles  was,    that  the  bifliop  of  St.  David's  being 
incumbent  of  the  church  of  Borough-green,  in  the  county  tf 
Cambridge,  covenanted  with  William  Brookes  for  too  guineas, 
to  make  him  his  curate,  and  (o  reGgn  to  him   his  tcQorj, 
when  he  fliould  be  requefted  to  do  it.     Ana  Sir  William 
Williams,  Sir  Thomas  Powys,  Sir  Bartholomew  Shower,  and 
Mr.  Northey  argued,  1.  This  article  imports  only   conrraft 
made  by  the  bifliop  as  incumbent  of  the  church  of  Borough- 
green,  and  not  as  bifliop  of  $/.  David's  ;    and  therefore  ad- 
mitting that  fa&  to  be  Jimony,  they  ought  not   to  bring  it 
per  faltum  before  the  archbifhop ;  but  it  fliould  be  begun  in 
the  court  of  the  bifliop  of  Ely,  who  hath  Cambridgejbirt 
in  his  diocefe ;  for  this  method  will  deprive  the  bifliop  of 
his  appeal.  2.  That  this  fzBt  amounts  only  to  a  temporal  con- 
tra£t,  and  which  is  not  of  fpiritual  conufance;  for  no  mat- 
ter is  alledged  in  this  article  to  be  executed,  which  amounts 
to  Jimony,  for  he  only  took  money  to  make  a  curate,  which 
is  lawful,  and  the  covenant  to  refign  was  never    executed ; 
fo  that  it  could  not  be  Jimony  within  the  31  Eliz.  c.  6.  be- 
caufe  there  was  not  any  refignation  in  purfuance  of  the  co- 
venant ;    and  it  is   not  Jimony  within  any  of  the  canons 
which  are  in  force  in  England.    Befides,  th^t  fincc  the  37 
EJiz.c.6.  fettles  Jimony,  it  isaqueftion,  how  far  the  king's 
bench  will  permit  the  fpiritual  courts  to  proceed  and  extend 
their  notion  of  Jimony.     Againft  which  it  was  argued  by  the 
attorney  general,  ferjeant  Wright  and  Mr.  Chelhyre,  that  as 
to  the  firft  objection,  if  a  bifliop  makes  a  Jtmoniaeal  con- 
trad,  it  is  a  perfonal  offence  in  him,    and  contrary  to  his 
chhiA      office  of  bifliop,  and  is  punifhable  by  the  metropolitan  bj 
cannot  deprive  ^c  ecclefiaftical  cenfures.    But  if  the  archbifhop  had  pro- 
afufingan  of  a  ceeded  againft  the  bifliop  of  St.  David's,  by  depriving  him 
leaefice  which  of  the  benefice  of  Borough-green,  the  objection  might  have 
Jj^rf^   been  good ;  for  the  bifliop  of  the  diocefe  might  and  ought  to 
tiier  fuf&agan    navc  proceeded  againft  him  for  that  purpofe,  and  not  the  areo- 
lar fimony  with  bifliop.    But  thefe  proceedings  are  for  an  offence  committed 
r*^?  toihit  contrary  to  the  duty  as  being  a  bifliop*    And  of  this  opinion 

benefice.  S.  P.  wii 

i»Mod.a3*.  WM 
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was  the  whole  court.     And  as  to  the  fecond  obje&ion,  they  Bi£°P  of, St- 
faid,  that  though  this  was  a  contraft,  yet  it  is   zfimoniacal     ,    AJJ1?  f 
contract,    and  then  it  will  be  examinable  in  the  fpiritual       JUc*. 
cgurt,  not  whether  the  /Contract  ought  to  be  performed  or 
not,  but  to  punifh  the  party  by  ccclefiaftical  cenfurcs.     This 
wts.proper  before  the  3 1    EL  c.  6.  and  it  is   faved  by  the 
fame  aft,  /  9.  It  is  without  doubt  fimony  %  for  it  is  a  contract 
to  refign  a  benefice  for  200/.  for  by  the  fpiritual  law  the 
buying  of  chrifm,  &c.  or  (a)   any  other  thing  quae  ad  fpiri-  a)  Vide  Cro. 
tualia  f peel  at  y  is  fimony.     But  the  common  law  takes  no  no-  *?•  ?89- 
ticeof  any  ,imonyf    but  that  which  the    (latute  mentions  5  Uwt^!"^ 
which  (latute  has  not  defined  fimony  in  fuch  manner  as  to  notice  of  any 
fay,  what  (hall  be  fimonyt   and   what  not,  by  the   fpiritual  fimony  which  i* 
law.     Then  this  fa<3,  if  it  be  fimony>  is  conufable  in  the  fpi-  £<"  mjyn£on£d 
ritual  court,  as  before  the  31  EL  c.  6.     And  if  it  be  not  fi~  3.  p.  Ja  Mod. 
motiy,  and  the  archbiftiop  (hall  adjudge  it  fimor?yt    that  will  138. 
be  good  caufe  of  appeal,  but  not  of  prohibition.      That^-A  wrong  judg- 
tKony  was  of  ecclefiaftical  conufance  before  the  (latute,  is  ^(UOkaU^" 
without  doubt.     2  Canon  of  the  council  of  Chalcedony  Gen.  l%  caufc  for  ^ 
'Cone.  397.     Ifabithop   or  churchman  commit  Jimony,  he*ppe*l.  s.P. 
(hall  be  degraded  5  if  a  layman,  he  fhali,  be  anathematized. ra  Mod.  43S. 
2  Geo.  Cone.  no.     The  taking  of  money  for  orders  or  in-^R^cV44' 
(litution  is  fimony  by  the  council  of  Chalcedon.     And  by  the  3t!  r.  5. 
135  canon  of  the  year  1603,  it  is  Jimony  to  take  any  thing,  Not  for  a  prohi- 
where  the  ufage  does  not  warrant  it;  and  it  is  fimony  to  take  blti™' s'  p" 
more  than  the  ufage  warrants,  as  more  for  vifitations  than  ^acJpoft.ij*. 
the  ufage  warrants.     Quod  fuit  concejfum  per  >toUm  curiam.  %t.  R.556. 
Aad^fr  Hott  chief  juftice,  fimony  is  an  offence  by  the  canon  3  T.  R.  5, 
law,  of  which  the  common  law.  does  not  take  notice,    to  pu- 
nifliit;  for  there  is  not  a  word  ol  fimony  in  the  (latute  of 
Elizabeth^  but  of  buying  and  felling.      Then  it   would  be 
very  unjufl,  if  ecclefiaftical  pcrfons  might  offend  againft  the 
ecclefiaftical  duty  in  fuch  inflances,  of  which  the  common 
law  cannot  take  notice  to  puni(h    them,  and  yet  the  king's 
bench  mould  prohibit  the  fpiritual  court  from  inflicting  pu- 
ni(hment  according  to  their  law.     The  clergy  are  fubjeft  to 
a  law  different  from  that  to  which  laymen  are    fubjefl,  for 
they  arc  fubjeft  to  obey  the  canons,  for  the  (l>)  convocation  (V  Semb.  ace. 
ef  the  cLrgy  may  make  laws  to  bind  all  the  clerks,  but Salk-  4"-  P1- 
(c)  not  the  lay  people.     And  if  the  clergy  do  not  conform  *  j  r*'^?  sir. 
themfelves,  it  (d)  will  be  caufe  of   deprivation-    Refolved  1056.  a  B^r-  ". 
by  all  the  judges  of  England.     And  by  fuch  authority  we*enard,B.R.  J51. 
the  canons  of  the  year  1603  made,  wnieh  make  fimony  foil*"*  *  *• 
great  an  offence.     And  the  faid  canons  have  been  always  $£\J£ 
received,  though  fomc  queftion  has  been  made  of  the  canons        , 
in  1640.     And  many  of  the  ancient  canons  are  as  old  a# 
any  law  that  we  have  at  this  time. 

Then  the  counfel  for  the  bifliop  of  St.  David's  faid,  that 
•another  article  againfl  the  bifliop  was,  that  be  took  excef- 

(/)Acc.  Cro.  Jac.  37. 

Vol.  I.  G  g  Cve 
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Bi&opofSt.    five  fees  for  conferring  orders,  inftitutions,  vifitations,  ttV. 

*10  *      and  (by  them)  that  amounts  to  extortion,  and  therefore  it 

Leer         ispunifliable  by  indictment  at  common  law;  and  the  rather 

becaufe  they  (hew  cuftom  for  the  fees    which  they  fay  the  ' 

bifhop  ought  to  have  taken,    and  that   makes   it    without 

doubt    conufable    at  common    law,  becaufe   the    fpiritual 

court    cannot  try,  cuftom,  or  not.     But  to  that  it  was  an- 

fwered  by  the  counfel  of  the  other  fide,  that  thefe  offences 

in  the  fpiritual  court,  and  by  the  canon  law  are  Jim ony  \  for 

orders  ought  to  be  free,  and  fo  it  is  declared  oy  the  (latutc 

Of  common      of  Elizabeth.     Quod  fuit  conceffutn  per  toiam  curiam.      And 

right  a  parfon  per  Hett  chief  juftice,  by  the  canon  law,  and  of  common 

<??ta*e°?\     right  no  parfon  ought  to  take   any  thing  for  chriftening  of 

te^nfTs.  P. "  children,  burials,  &c.  but  by  cuftom  they  are  allowed  to 

sa  Mwd.  139.    take  fomcthing.     And  procurations  are  fuable  only  in  the 

w  burial*  S.  P.  fpiritual  court,  and  are  merely  an  ecclefiaftical  duty \  and 

DM°sJk9    **  is  a  queftion,  whether  the  taking  more  for  them    than 

33*334- 3  W-  ought.  to  be  taken,  can  be  extortion  at  common  law. 

Com.  90.  Vide 

port.  i.<88.  Then  the  counfel  for  the   bifhop   faid,    that  another  ar- 

tema^p11  tide  againft  him  was,  that  he  ordained  a  man,  and  did  not 

12  Mod.  159     adminifter  to  him  the  oaths  according  to  the    t    Witt.    isT 

Adm.Saik.  33*.  Mar.  and  yet  certified  under  his  epifcopal  feal  that  he  had 

334. D. ace.      taken  the 'oaths,  whereas  he  had  not  taken  them;    which 

^C0°£;'gg >  puniftiable  by  the    ftatute  i   Will.    &  Mar.    at   com- 

procurations      mon  'aw»  tain*  a  breach  of  the  ftatute.     But  to  that  it  was 

caaonlybefuedanfwered   by  the  court,  that    the  ftatute  has  made  it  now 

uwinthefpiri-  part  of  the  office  of  a  bi (hop,  to  tender  the  oaths  upon  or- 

uai  court.        dination:    And   then  the  metropolitan  may  proceed  againft 

a  bifhop,  if  he  does  not  obey  the  ftatute  in   this  point,    for 

proceeding  contrary  to  his  oifice  of  bifhop.  As  it  a  ftatute 

♦  appointed  that  the  judges  (hould  do  any  thing,  and  they  re* 

fufed;  this  would  be  a  forfeiture  of  their  office,  and  a  fcire 

facias  would  lie  to  repeal  their  patents,    without  previous 

convi&ion. 

Then  the  counfel  for  the  bifhop  argued,  that  another  ar- 
ticle againft  him  was,  that  he  had  ordained  a  man  under 
age  ;  that  the'  bifhop  made  his  defence  and  faid,  that  the 

churchwardens  of  had  certified  to  him,    that 

he  was  of  full  age;  to  which  the  promoter  anfwered,   that 
that  certificate  was  forged ;  for  the  faid  churchwardens  did 
not  certify,  and  one  of  them  could  not  write:  fo  this  article 
imports  forgery,  add  therefore  examinable    and  puniftiable 
at  common  law.     And  fi nee  the  aft  of  uniformity  has  al- 
tered the  law,  they  ought  to  proceed  upon  the  faid   ftatute 
for  ordaining  under  age.     But  the  court  faid,  that  the  dis- 
tinction,   which  would  anfwer  almoft  all   thefe  objections, 
was  this;    that    as  to  that  which  relates   to  the  office  of 
bifhop,    and  is  againft  his  duty  as  a  bifhop,    the  fpiritual 
(«)  Vide  Sid.     court  may  proceed  againft  bim  to  (a)  deprive  him,   but  not 
217.  1  Kcb,  punifh 
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punifti  (a)  him  at  for  a  temporal  offence.    See  Sir  John  **°P  of  ,s« 
Savage's  cafe,  Keiltv.   194.  a.  and  5,  Co.  1.  Cnudrey*  cafe,       r>AJ,Dr 
where  upon  a  fpecial  verdict  found,  it  appeared  that  Caudrey       Lucy. 
was  deprived    by  the    high    com  million  era    for    preaching  * 
again  ft  the  Common  Prayer  \  and  though  there  was  other 
punifhment  appointed  by  the  ftatute,  and  npt  deprivation 
until  the  fecond   offence •,  yet  it  was  held,  that  they  might 
proceed  by  their  own  law,  and  deprive  him ;  it  being  againft 
the  duty  of  his  office  as  a  minifter,  and  they  having  power 
to  purge  their  body  of  all  fcandalous  members.    And  per  Holt 
chief  juftice,  as  to  ctiftomary  fees,  the  matter  of  the  cuflom 
is  not  in  queflion,  for  then  they  ought  to  have  laid  a  pofitive 
cuftom  to  take  fuch  a  fum ;  which  is  not  here,  but  only  that 
he  took  more  than  the  ufual  fees'.    But  if  a  cuftom  had  The  fpirituil 
been  laid/  it  feemed   to   him,  that  a  prohibition  would  not  coa*}  maT  PT0Z 
hare  lain;  becaufe'it  concerns  -mere  ecclefiaftical  perfons ^ conc^nhif 
and  rights,  and  therefore  may  be  founded  upon  their  eccle-  ecclefiaftical 
fiaftical  constitutions.      And  per  Gould  juftice   it  appears,  Pfrfon*  and 
that  the  fpiritual  court  has  jurifdiftiou  in  cafes  of  extortion  "S^00^ 
in  their  officers  and  members  by  2  In  ft  586.  where  a  bill 
is  faid  to  have  been  parted,  3   R.  1.  to  enable  juftices  of 
peace  to  inquire  of  extortions  in  the  bUhops  and  their  offi- 
cers ;  and  the   bifhops  made  proteftations  of  their  ancient 
rights,  teV.     And  the  cafe  in  1  Ltv.  138J  I  Sid.  217.  I  Kelt. 
721.  762.  Smalibrookv.  S/ader,  warrants  the  diftindion  taken 
before  by  the  court.     And  (by  him)  in  cafe  of  perjury,  if  it  p  . 
be  committed  in  a  caufe  of  which  the  fpiritual  court  has  mlttcZir^fpi- 
conufance,  at  matrimony,  &c.  they  (hall  proceed    in  the  ritual  court  is  " 
fpiritual  court  to  punifh  it;    otherwife  where  it  is  commit- punifluble there 
ted  in  matter  of  {a)  contracts,  &c.  .2  H.  4.  10.     And^rD,a*c-paw- 
Holt  chief  juftice  it  has  been  a  queition,  whether  perjury  in  ^d  not  elfe- 
the  fpiritual  court  can  be  tried  here  ;  and  in  all  the  cafes  where.  Sed  vide 
where  it  has  been,'  the  perfons  have  been  acquitted,  and  fo  5  Mod.  348.  % 

it  has  been  ended,  but  it  is  not  yet  fettled.  *?"; .Abr-  %*7- 

J  16  Vm.  307. 

pi,  a.  313. 
Andther  article  was  for  the  abufe  at  the  charity  at  Breck- 
nock (£),  and  for  putting  out  the  fchoolmafter  there,  &c. 
and  for  detaining  (c)  a  deed  of  exemplification,  &c.  And 
a  prohibition -was  granted  as  to  this  article,  but  denied  as 
to  the  reft.  And  afterwards  the  biihop  was  deprived  before 
the  archbifhop,  from  which  fentence  he  appealed  to  the  de- 
legates.   Poji.  S$9» 

(«)  Vide  Keibr.  39.  h.  pi.  7.    (J)  Of  which  he  vu  a  vifitor.    Vide  Carth.  484.  (*)  See 
the  {rant  by  which  the  charity  was  isutituttd,  and  all  the  btoka  concerning  it.  Carth.464. 
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Whitgrave  verf.  Chancey.  C.  B. 

S.  C.Lotw.  180.  Pleadings  Lutw.  180. 

\ofc*  at  play  at  IN  an  a£tion  brought  for  80/  the  defendant  pleaded  that 
one  meeting  1  he  loft  it  to  the  plaintiff  at  play,  and  that  at  the  fame 
more  than  100I.  t'lmc  ne  |0ft  40/   t0  jm  g.  at  play  ;  and  then  pleaded  the  (a) 

to  fe^raj  pel?  !*atutc  of  Sa™nS<  &V-  Thc  pWnriff  demurred.  And  ad- 
Jbns,  is  not  on-  judged  a  good  plea,  (ince  both  the  fums  amount  to  more 
derthe  16  Car.  t Inn  100/  and  were  loft  at  one  fitting.  Contra,  if  the  40/. 
Sbi7  * 3  ^ac*  '>ecn  *°^  ^T  covin,  to  avoid  the  p-yment  of  the  80/. 
of  theou**?7  Adjudged  /«  C.  B.  Ex  relatione  nfri  Thornill 
•  coat,  Salk.  345.  pi.  4,  5.    Vide  9  Ann.  t.  14.  f.  2. 

(«)  16  Car.  i.e.  7.  f.  J. 

fortoJpTjSp  ^  A  S  E  for  (lopping  a  watercourfe.  Not  guilty  pleaded. 
a water  courfe  V  Verdi  £  for  the  plaintiff.  And  it  was  moved  in  arreft 
without  (hew-  of  judgment,  that  it  was  objlupavit  et  obftrupcit  generally, 
kgh^mwrd  w'tnout  ^ew«nP  now*  **P*'  ripas,  &c.  But  it  was  over- 
But^nobjec-  ruled  And  Gould  juftice  faid,  that  3  Leon.  13.  obflupavvt 
tionableafur  generally  was  held  good,  but  that  it  would  be  ill  upon  do 
verdia.  murrer.     Hoh  chief  juftice  faid,  that  bf*  had  known  it  held 

both  ways.     And, the  plaintiff* had  his  judgment  by  the  three 
judges,  Holt  non  contradicente.     Ex  relatione  nCri  Jacob. 

AfujtforfuH-  Mad) in  verf  Molton. 

^m"bcftithCt  Sk  C'  "  Mod  ***•  Salk'  549-  Carth.  476.  3  &&  9°-  4  Vin.  jj*.  pL  to. 
brought  in  any  Arguments  of  Couqfel,  5  Mod.  450. 

fpiritual  court  TV^T^*  ^^ges  moved  for  the  difcharge  of  a  rule,  by 
putofthedio-  }\ J  which  a  prohibition  was  granted,  nifi*  feV.  to  the 
cefe  in  which  confiftory  court  of  the  archbifhop  of  York\  where  Molton 
^abt^Racc  reftor  °*  tnc  church  of  South  Uflingham  in  Nottinghamjbiret 
xKeb.481.  preferred  av  libel  againft  Macbin  for  fubtradion  of  tithes. 
,501.  1  Lev,  And  the  motion  for  the  prohibition  was  grounded  upon  a 
96.  D.  cont.  fuggeition  that  Macbin  lived  within  the  diocefe  of  Lincoln, 
videTa"  H*  8.  an  tneref°rc  ought  not  to  be  cited  out  of  the  diocefe  where 
c.  7-f.  ».  he  lived,  by  23  H.  8.  c/gtf  2.  And  the  caufe  that  Mr. 
A  man  may  be  Bridget  fhewrd  to  the  court  to  difcharge  the  rule,  was,  be- 
shWcb  which  Caufe  Machm  had  lands  within  th?  diocefe  of  Tori,  t*r. 
t^uJaln  C  'n  tne  Piir»^  of  South  Collingham  in  Nottingham/hire  \  for 
caufe*  which  tithes  of  corn  growing  upon  which  lands  Milton  libelled  in 
would  not  have  the  confiftory  court  of  Tork\  and  when  the  citation  was 
eTrTinfthim  fervcld'  Machm  was  there,  though  he  lived  generally  within 
in  that  diocefe.  tnc  diocefe  of  Lincoln.  And  he  cited  Dr  olackmorit  cafe, 
R.'aec.  t  Keb.  Hard*.  42 1,  where  if  is  faid  by  the  court,  that  if  a  man  be 
481. 501.  t      cjted  within  the  diocefs,  though  he  is  not  an  inhabitant 

•c^'Godb^xoi'  tncrc  *>ut  on*7  comcs  tncrc  uP°n  tne  account  of  trade  or 
Semb,  cont.  otherwife,  that  this  is  not  within  the  ftatute  of  23  H.  8. 
a  Brownl.  »8.   r.  9.  f.  2.     But   ferjcant   Jenner  for  the  prohibition  cited 

Wb1tio°mFPr0"  l  Roi/-  $ep'  328,  Moor  v*  *ocia>ne  and  Sunder  fin,  where  it 
sd.Kd.%01'.  4.  's  admitted,  that  if  an  executor  living  in  the  diocefe  of  A* 
p.  wl  4  vin."  be  fued  and  cited  in  the  diocefe  of  B.  where  thc  will  was 
53$.  proved, 
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proved,  a  prohibition  (hould  be  granted.     But  per  Holt      Macbiw 


MOLTON, 


chief  juftice,  if  A.  lives  in  the  diocefe  of  B.  and  occupies 

lands  in  the  diocefe  of  C.  if  A.  fubtra&s  tithes  in  C.  he  may 

be  cited  and  fued  there ;    and  it  is  not  within  the  ftatute  of 

H.  8.  For  when  A.  occupies  lands  in  C.  that  makes  him 

an  inhabitant  there,  and   out  of  the  intent  of  the  ftatute. 

And  if  a  man  has  goods  in  the  diocefe  of  irf.only,  and  he 

makes  bis  will,  and  conftitutes  B.  who  lives  in  the  diocefe  A 

of  C.  his  executor,  and    dies;  B.  proves  the  will  in  the^yfcC<^fpr 

court  of  the  bidop  of  A  B.  may  be  citted  in  the  diocefe  ofakg*cy  in  the 

A.  for  a  legacy  devi fed  by  this  will,  becaufe  the  refidence court »  w*"d> 

of  the  executor  does   not   give  conufance,  but  the  probate  J^™^  ** 

of  the  will.    To  which  Rokeby  juftice  agreed.     Jenner  fer-  he  may  Hie.  r, 

jeant :  The  cafe  in  I  Roll.  Rep.  328.  is  contra.     Holt  chief  ace  1  Vent! 

juftice :    Then  it   has  been  over-ruled  fevcral  times  fince.  *33«  pi-  x. 

And  though  that  ftatute  was  made  to  prevent  vexation,  yet 

there  are  feveral  exceptions.    Adjournatur. 

And  afterwards  at  another  day  Mr.  Bridges  againft  the 
prohibition  argued,  that  if  a  prohibition  (hould  be  granted, 
there  would  be  a  failure  of  juftice,   becaufe  Molton  cannot 
maintain  a  fuit  in  the  court  of  the  bifhop  of  Lincoln  for  the 
fubtradion  of  thefe  tithes.     And  Mr.  Broderick  of  the  fame 
fide  (aid,  that  the  ftatute  of  32  H.  8.  c.  7.  f>  2.  which  fays, 
that  perfons  withdrawing  tithes  (hall  be  convened  before  the 
ordinary  of  the  place  where  they  were  withdrawn,    will 
amount  to  a  repeal  of  23  H  8.  c.  9./.  2.  if  it  ha3  been  within 
the  intent  of  the  faid  a£t,  which  he  faid  was  never  intended* 
But  Jenner  ferjeant  cited    13    Co.  6.  Porter  v.  Rochefter, 
Palm.  488.  Hob.  1 85,  Jones  v.  Jones.  1  Roil.  Rep.  328.  And    * 
as  to  fuits  upon  wills,  they  might  tranfmit  them  to  the  diocefe 
where  the  party  lives. [See  Godb.  191.  Frances  v.  Powell.]  And 
that  civilians  had  told  him,  that  they  can  fue  a  man  in  thefpiri- 
tual  court  of  the  diocefe  where  he  refides,  for  tithes  which  he 
ought  to  pay  for  lands  in  another  diocefe.  But  to  that  Brode* 
rick  faid,  that  a  fuit  for  tithes  was  local.  And  for  that  he  cited 
I  Keb.  481.  Rogers  v.  Harding.  But  per  H4t  chief  juftice,  the 
ftatute  32  H  .8.  r.  7.  did  not  intend  to  repeal  any  part  of  23 
H.  8.  c.  9.  /  2.     But  the  queftion  is  here,  whether  there  is 
any  remedy  in  Lincoln/bin  for  this  fubtraftion  of  tithes  with- 
in the  diocefe  of  Tork  ?    The  civil  law  courts  may  tranfmit 
anycaufe  into  another  civil  law  court,  and  fo  they  do  every 
day  for  caufes  ariGng  in  the  admiralty  of  France.    But  here 
the  queftiort  is,  whether  the  jurifdi£lion  arofe  from  the  caufe, 
or  from  the  perfon  ?  If  a  will  be  proved  in  the  prerogative 
court  of  Canterbury^  a  fuit  upon  it  for  a  legacy,  Izfc.  muft  be 
in  the  Arches  %    which  is   the  provincial   court,    though  the 
party  lives  in  another  diocefe.     See  the  faviug  of  the  ftatute 
23  H.  8.  c.  9.  /  5.  for  that,  Adjoumatur.  And  afterwards  a 
prohibition  was  granted  to  the  end  that  the  parties  (hould 
declare  upon  it;    fo  that  the  queftion  might  come  more 
judicially  before  the  court,  Pcji.  534. 

Dr. 


45+  Eafter  Term  u  Will.  3. 

intr.Mieh.  9  Dr.  Groenvelt  v.  Dr.  Burwell  ct  al*,  Cenfors 
jwu.  3.  b.  r.  0f  thc  College  of  Phyficians. 

.  „rmm  S.  C.  Com.  76.  12  Mod.  586.  Pleadings  poft.  vol.  3.  p.  *it. 

/0  2^fcV    under  any  war-  London  A"-  Tl/fF.morandum  quod  aHas  fciticet  termino  Pafchae 
rant  he  had  at  ■*  v*  uUimo  praetgrito  coram  domino  rege  apud  Wtfl» 

the  tune  he  did  monafijrium  venit  Johanna  Groenvelt  in  mediants  dodor  per 
And  a  traverfe  Tbomam  Prune  at  torn  alum  fuum  ft  prot  lit  hie  in  curt  a  diSli 
that  he  did  it  by  dom in i  regis  tune  ibidem  quondam  I  iham  fuam  ver/us  Thomam 
^^!^d.BkrWfl^  Rtcbardum  Torlef%  IVulelmum  Dawes  et  Tbomam 
S.C.  3  Salk.  3,54.  Gill  in  mtdicinis  doclcres,  et  Johonnem  Cole  in  cuftodta  marefcal- 
Vide  ante,  408. //',  (jTf    de  placito  tranfgrefjio*  is  infu'tus  .et  imprifunamenti  et 

Sere'dte'd1**  &**  P1'***  de  tr0fa "nd*%  fti6ut  7ohanm*  &**  "  R"bardus 
A  power  to  ex*  R°'*  4L""  qnidtm  biila  fequitur  in  bae<  verha,  ft.  Jthannes 
amine,  hear  and  Groenvelt  tn  medicinis  d^clor  queritur  de  Tboma  Burwell,  Ri- 
SU?i  ™fc**<h*f«'°  TorJefs,  WilUlffio  Dawes  et  Thoma  Gilt,  in  medicinis 
S.  C.  Salk.  aop.  doStoribut,  et  Jobannf  Cole  tn  cuhod'ia  mar ff colli  marefcalciae 
396.  Holt.  84.  demini  regis  coram  ipfo  rege  exiftentibus  de  eo  quod  ipfi  iidem 

^0iT^t0puI  Tbomas  Burwell,  RichordusTorie/s ,  IVilUlmus  Dawes,  Thomas 
mlh  by  fine  and  r%...       ^  '  .    .  /         ,.       -     ...  ' 

imprifonmem  a  kr/f  **  Johannes  Cole9  dec  1  mo  qumto  at*  April tt  anno  regm  ao- 
judge  of  record,  mini  WiVelmi  tertii  nunc  regis  Afgliae,  lie,  nono  vt  et  a* mis, 

.Jl  «  u  V**'  v'z-  gladtis  baculis  et  cult  el  lis  in  ipjum  Johannem  Groenvea  apud 
390*  Molt,  104.  _       »  '*        -  * 

537.Carth.491.  London  praedtdum,  viz.  tn  par  oc hi  a  Beatae  Mar  tat  de  Ateu- 
cit.  3  BL  Com.  bus  in  war  da,  de  Cheape  infu/tum  fecerunt  et  ipfum  Johannem 
'No'  aJrion  lies  groenvelt  adtunc  et  ibidem  verberaver  unt  vulneraverunt  et  ma- 
agaioft  a  man  let  rati  vaunt  it  a  quod  de  vita  ejus  maxime  defper  abator  et  ip~ 
forwhathedoeay^jn  Johannem  Groenvelt  adtunc  et  ibidim  imprifonaverunt  et 
Salk  foo  HoU  ,pfumfic  *n  P1  'fona  Per  ^ognum  tempus,  viz.  per  fpatium  Jiptem 
184.*  395.  R.  '  die  turn  ex  rune  proxime  feauentmm  fine  aliqua  rat  ton  obi  It  taufa 
12  Co.  24.  centra  voluntoum  ipfius  Jobannis  Groenvelt  ac  contra  legem  ei 
I)  ace  0  Ed  4  confUitu^nii  bujus  regn\  Anglia  ibidem  detsnuerunt  et  alia  enor- 
3.  pi.  10.  1  tiia  *i  adtum  et  ibidem  intulerunt  contra  pacem  dicli  domint  regis 
Mod.  119. 184.  nunc  et  ad  damnum  ipfius  Jobannis  Groenvelt  duarum  miUe  A- 

diAmrnt.  S.  C.  Bt  modo  ad  hunc  diem  fcilicet  diem  fabbati  proxim*  pojl  tree 
Salk.  396.  Holt, feptimanas  fancli  Micbaelmis  ifto  eodem  Urmino  ufque  quern  diem 
icct  \l  Co.  D*4.  prt'tifK  Thomas  Burwell,  RLhardus  Torlifs,  Wtllelmus  Dawes, 
Setnb.  27.  Aff.  Thomas  Gill,  et  Johannes  Cole  habuefunt  licentiam  ad  biilam 
pi.  18.  fil.  1 145. praedidam  inter loquendi  et  tunc  ad  respondendum*  tec*  ceram 
ca^n!*  he»*'MW",w  reZ*  at*ud  Weflmonaflerium  veniunt  tarn  praedtfius  Jo- 
verfed.  S.  C,  bonnes  Groenvelt  per  attornatum  fuum  praedtdum  quam  prae- 
v  salk.  396.  Holt.  d;cli  Thomas  Riihardus  WMefmus  Thomas  et  Johannes  Cole,  per 
4oi  5JD  ace  Richardum  Swift  qttornutum  fuum,  et  iidem  Thomas  Ricbardut 
8  Co.  121.  a.  Litt  260.  a.  2  tnft.  380.  Finch.  Law.  lib.  4.  c.  I.  Ed.  1759.  P*  a3x* 
3  Bl.  Com.  24.  In  a  juft ideation  by  the  ccnfors  of  the  college  ot  phyficjana  under  the  convic- 
tion of  a  pradifer  in  phytic  by  them  for  mala  praxis,  it  ia  fufficient  to  ftate  generally  that  thff 
party  adminiftrrcd  unwholefome  medicines.  S.  C.  Carth.  491.  Holt,  536.  And  the  dttbrder 
under  which  bis  patients  laboured  need  riot  be  (hewn,  A  ncgleci  in  an  inferior  jurifdicUoa 
to  exanirne  upon  oath  will  not  make  its  judgment  void.  An  arreft  and  imprifojimcnt  incindes 
an  afl^ult.  8.  C.  Carth.  491*     Holt^  ,536. 

milelmut 
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MUelmus  Thomas  et  Johannes  Colt  defendunt  vim  et  injuriam  [G*o*nvilt 
quando,  tfr.    Et  quoad  venbe  vi  et  armis  feu  qukquid  quJeft     BuJt*"E|,t- 
CQntra  paam  diBi  domini  regis  tunc  necnon  vet  berationem  et  vul-  a»  to  the  vi  et 
ncrationem praediBasfupenusfienfuppofitai  dicu.t  quod ipfi non  ar^i^oba^r7, 
funt  inde  cu'pabiUi.    Et  de  hoc  ponunt  fe  fuper  paexiam  et  prae-  ™e  M^d^n 
diBus  Johannes  Groenve't  inde  Jim  filter,  W V      Et  quoad  refi  p.Vad  not  guilty. 
duum  tntnfgrefftonis  et  imp*  if  namenti  praediBorum  fuper ius  fie*  i  A»J  ••  *  jjj^ 
Juppofit  rum  tidem  Thomas  Richardus  Wiilehnus  Thomas  et  Jo-  £^^^4  £>. 
bonnes  Cole  dicunt  quod  prae  at  ft  us  Johannes  Groenvelt  aBionem  prifonment. 
from  praiditlam  inde  verfus  eos  hahere  feu  manutenere  non  debet    * 
quia  dicunt  quod  jamdudum  et  diu  ante  praediftum  temp  us  quo 
Jupponitur  tranfrtflimem  et  imprifonamtntum  praedi&a  fieri  do  2[Jjt  on?*!** 
minus  Henricui  nuper  rex  Angliae  oftavus  per  literas  fuas  paten-  incorporating 
tes  jub  magno  figillo  fuo  Angtiae  figillatas  germtes  datum  apud and ereaingtht 
Wtflmmafierium  vicefimo  die  Septembris  anno  regni  fui  decimo  c£^£££ 
quas  tidem  Thomas  Richardus  Willelmus  Thomas  et  Jphannes  ^ 
Cole  hie  in  curia  prefer unt  recitando  quod  cum  regii  ojfmi  fui 
manus  arbitrabatur,  ditionis  fuae  bominum  felicitati  omni  ra* 
tione  confuleref  id  autem  vel  imprimis  fare*  ft  improborum  cona- 
tibus  tempeflive  occurteret ;  apprime  ntcejfarium  duxit,  improbo- 
rum quoque  hominum9  qui  medic i nam  magis  avaritiae  fuae  caufa 
quam  ulltus  bonae  confeientiae fiducia  profit tbantur,  under udi  it 
credulae  plebi  plurima  incommoda  oriantur9  audaeiam  compefere9 
itaque  partim  bene  infiitularum  civitatum  in  Italia  et  a  It  is  multis 
nationibus  exemplum  imitatus,  partim  gr avium  virorum  do  ft  or  um 
Jebannis  Chambre,.  Thomae  Linacre9  Ferdinandi  de  viBoria9 
medicorum  fuorum9  Nicola i  Halfewell,   Johannis  Francifci  et 
Roberti  Tax  ley  medicorum  ac  prae.  ipui  revenndifftmi  in  Cbri/io 
fatris  ac  domini  domini  Thomae  titulo  fanftae  Ctci'iae  trans  77- 
berim  facrofandae  Romanae  ecclefiae  prefhyieri  cardinal  is  Ebora~ 
tends  arcbiepifcopi  et  regni  fui  Angliae  cancel larti  clanjfuni  pre- 
cibus  inefinatus,  collegium  perpetuum  do  ft  or  um  et  gr  avium  viro- 
rum, qui  meduinam  in  urbe  fua  London  et  fuburhiis  intraqut 
feptem  millia  paffuum  ab  ia  urbe  quaquaverfits  publice  exercerent 
in/litui  volutt  at  que  imperavit,  quitys  turn  fui  honoris  turn  pub* 
litae  utilitatis  nomine  curat  ujfperavit  effet,  maHtioforum  quo- 
rum meminerit  infcient'iam  temeritatemqut  tarn  exemplo  gravita- 
tequejua  deterrere,  quam  per  leg's  fuas  nuper  editas  et  per  confti- 
Mitnes  per  idem  collegium  condendat  punire,  quae  quo  faiilius 
rite  peragi  potuiJfent%  memoratis  doBoribus  Johanni  Cbambt$9 
Tbomae  Linacre9  Ferdinando  de  ViBoria  medicis\fuis9  Nicolao 
Halfewell,  Jobanni  Franctfco  et  Roberto  Yaxley  ^m  edicts  concef- 
fit,  quad  ipfi  omnrfque  homines  ejufdem  facuhatis  de  it  in  ci- 
vitati  praediBa  ejfent  in  re  it  nomine  unum  corpus  it  communi- 
ty ferpetua  five  ollegium  perpetuum,  it  auod  eadem  communitas 
(he  collegium  fingulis  annis  tmperpetuum  eligere  pojfcnt  it  facet #  ^th  poWer  f 
i  de  ilia  communitate  alt  quern  providum  virum  et  infacuiae  me-  cle&iprefldeiit, 
dicinae  expert  urn  in  praefidentem  ejufdem  coHegii  five  communis 
Mis,    ad  fupervidendum  recognofcendum  et  guietnandum  pro 

i  Ho  * 
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GtotNVELT    Uh  anno  collegium  five  nommunitatem  praedifiam  et  omnes  homines 

BvftwiLL      'jufd'm  facultat'uAet  ne  gotta  eotundim  \  et  quod  iidem  pratfidem 

it  collegium  fivt  cemmunitas  babet  ent  fuctefftonem  perpetuam  et 

commune  fig  ilium  negottis  di&orum  communitatis  et  praefidentis 

imperpetuum  firvitutum%  et  quod  ipfi  et  fit.cejjores  fui  imperpe- 

tuum  ejftnt  per/cnue  habile*  et  capaces  ad  pet  quirendum  et  pejfi- 

dendum  in  feodo  et  perpetuitate  terras  et  tenementa  redditus  et 

alias  pojfejjien  s  quajcunque :  ConceJJit  etiam  eis  et  fuccejforibus 

Juts  pio  je  et  baeredibusfuis9  quod  ipfi  et  fuccejfores  fui  potuijfent 

perquirete  ftbi  et  fucttffaribus  fuis  tarn  in  did  a  urbe  quam  extra 

'terras  et  tenementa  quajcunque  annuum  valorem  duodecim  libra- 

run  non  excedentia$  Jlatuto  de  alienationibus  ad  manum  mortuam 

non  objlante ;  et  quod  ipfi  per  nomen  praifidentis  collegii  feu 

communitatii  facuitcais  medicinas  London  placitare  et  implaiitari 

■  potuijfent  coram  quibufcunque  judicibus  in  cur i is  et  aclionibus 

quibufcunque ,  et  quod  pracdifii  praefidens  collegium  five  com- 

and  ifiake  bye-  munitas  et  eorum  fuccejfores  congregationes  licitas  et  bonefias  de 

▼eminent  a*&fetPfis  ac ftatuta  **  ordinationes  pro  falubri  gubernationefupervifu 

pra&ifen  in      et  corrtclione  collegii  feu  communitatis  praedi&ae  et  omnium  bo~ 

London,  or       minum  eandem  fa  cult  at  em  in  difta  civitate  feu  per  feptem  milii- 

miles  of  it         aria  m  ctrcuttu  ejujd:m  ctvttatts  exercenttufn  fecundum  necefftiatts 

exigentiam  quottes  et  quando  opus  fuerit  fa  cere  vaUrent  licite  et 

impune  fine  impediment o  ditti  nuper  regis  ha*redumvel  fucceffi- 

rum  fuotum  jufliciariorum  efebaetorum' vicecomitum  et  aiiorum 

ball ivor  urn  vel  minifirorum  fuorum  baeredum  vel  fuccejfijum 

fuorum   quorumcunque :    ConceJJit  etiam  eifdem  prarfidenti  et 

collegia  feu  communitati  et  fuccejforibus  fuis,  quod  nemo  in  di&a. 

chit  ate  out  per  feptem  milliaria  in  circuit  u  cjufdem  exerceat 

di  &  am  facultatem  >  nifiad  hoc  per  dittos  praefidentem  et  commu- 

niiatem  feu  fuccrffres  eorum  qui  pro  tempore  fuerint  admiffus 

effet  per  ejtjdem' praefidentis  et  collegii  literal  figillo  Juo  communi 

figillatas,Jub  poena  centum  folidor  urn  pro  quolibet  menje  quo  mn 

admiffus  eandem  facultatem  exercueri:,  dimidio  inde  dido  domint 

regi  et  baeredibus  Juist  et  dimidio  did  is  praefidenti  et  collegia 

d  t  ch    fe     ttpplicando.    Praetcrea  volutt  conceffit  pro  fe  et  fuccejforibus  fuis 

four  pcrfoni      quantum  in  fe  fuit  quod  per  praefidentem  et  collegium  praedicloi 

yearly  communitatis  pro  tempore  exiftentes  et  eorum  fuccejfores  imperpe- 

tuum  quatuor  fingulis  annis  per  ipfos  eligerentur9  qui  baberent 

fupervifum  et  frutinam  correclionem  et  gubernationem  omnium 

to ovtrhok fcch't finguior urn  diclae civiiatis  medicorum  utcntium  facuHatt medi- 

praAifer»,         cinae  tneadem  ctvitate  ac  aiiorum  medicorum  for infecorum  que- 

rumcunque  facultatem  illam  medicinae  aliquo  mode  frequentatitan 

it  utcntium  infra  eandem  civitattm  fuburbia  ejufdem  five  intra 

feptem  milliaria  in  circuitu  ejufiem  ctvttatts  ac punitionem  eerun- 

dem  pro  de  lift  is  fuis  in  non  bene  cxequendo  faciendo  it  utendo  iUa9 

necnon  fupervifum  et  fcrutinam  omnium  nudicinarum  et  eorum 

AeVroedicbci  rMP''*niS  P**  &&0$  meaicos  fiu  atiquem  eorum  bujufmodi  ligeit 

and  prefcrip-     tS^i  nuper  regis  pro  eorum  infirmitatibus  et  bujufmodi  cdrandis  ct 

tiont.  fanandis  dandarum  impontndarum  it  Uttndarum  quoties  et  quando 
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ifus  [writ  prp  commode  tt  utilitate  tor  urn  ligeorum  diBi -nuper   G*o*nvilt 
regis  ;  ita  quod  punitio  hujufmodi  medicor  m  uttntium  dicli  fa-      borwkll. 
cuttate  enedicinae  fie  in  praemiffis  delinquent  ium  per  fines  am*r  and  punifti  mal. 
ciamtrta  et  imprifonamentum  torpor  um  fuorum,  it  per  alias  v:a-<  !»*&"*«  by 

*•       Li  V;    •.      ■  /r   fine**  amercia* 

ratiouabilts  et  congruas  exequerttur  :    Voturt  ettam  et  concejfu  mcnti>  ^  ^ 

pro  ft  hatrtdtbus  et  fucceffirtlus  quantum  in  ft  fuit9  quod  rite prifonment*. 
pratfidtns  nee  aliquh  de  co  Je.no  praedtBo  med:  eorum  nee  furcejfi*, 
res  fiti  nee  eorum  aliquit  extrctns  facultuUm  Warn  quoquomodo  in . 
futurum infra  *.ivilattm  fuam  pratdiBam  ttfuburbta  ejufdem  feu 
alibi  fummontrtntur  out  ponerentur    ntque  eorum  aliquis  fum- 
moneretur  ant  poneretur  in  aliqutbus  ajftfis  juratis  in  que/1  is  in-         t 
quifetionibus  dtttn&is  et  aliis  recognitionibus  infra  diBam  civi- 
tatem  et  fuburbia  ejufdem  impojlerum  coram,  major  t  et  vicecomiti- 
bus  feu  coronatoribus  diBae  civitatis  fuae  pro  tempore  exifientibus 
capitndis,  aut  per  aliquem  officiarium  feu  minifirum  fuum  vet 
efficiarios  five  miniflres  fuos  fummontndis,  licet  eadtm  jurat  at in- 
quiJUionts  feu  recognitions  fummonitae  fuerint  frptr  brevi  vel 
brr/ibus  diBi  nuper  regis  vel  haeredum  fuorum  de  rtBo9    fed 
quod  diBi  magiftri  five  gubernatores  ac  communitas  fa  cull  at  is 
tnttiiBat  et  fucc efforts  fui  et  eorum  quilibet  diBam  facultatem 
exercens  verfus  eundeni  nuptr  regeut  baertdts  tt  fucceffores  fuos 
atverfus  major  em  lit  vtctcomttes    civitatis  fuae  prat  did  at  pro 
tempore  exifientes  et  quofcunqut  efficiarios  tt  minifiros  fuos  for ent 
inde  quieti  tt  potnitus  exonerati  imptrpttuum  \  prout  per  eafdem 
literas  pattntts  inttr  alia  phnius  apparttw     Et  iidtm  Thomas 
Ritbardus  WiMtlmus  Thomas  tt  Johannes  Colt  ulttrius  dicunt, 
quid  virtute  literarum  pattntium  praediBt  Johannes  Chambre, 
Thomas  Linacre,  Fernando   de  ViBoriay  Nicolaus   Half  well, 
Johannes    Francifcus  tt  Ricbardus   Taxley   medici,    et  omnes 
homines  ejufdem  facultatit  in  tivkate  praediBa  fuerunt  unum 
corpus  et  communitas  perpetuafhe  collegium  perpetuum  ;  Poftta- 
qut  per  quendam  a  el  urn  in  parliament  dicli  nuper  regis  Henrici  The  confirmi- 
oaevl  apud  tVeljmonafterium  in  comitatu  Middle  [ex  ultimo  ^kttmp^teaby 
Julii  annotegni  ejufdem  nuper  regis  quintodtcimo  per  proroga-  the  14  &  15  H. 
tionem  tento  edit  urn  inter  alia  inaBitatum  fuit  auBoritate  ejuf  *•  c«  *• 
iem  parliament/,  quod  pro  eo  quod  confeclio  pratdiBat  corpora- 
tions fuit  meriloria  et  valde  bona  prcj  rtip'ublica  hujus  regni 
Angiiae,  et  praeterea  expedient  et  necejfarium  fuit,  provider  e, 
quod  nulla  perfona  praediBt  corporis  poliiiciet  communitatts  prae- 
dictae  permitieretur  exercere  et  praBizart  mtdicinam,  Angltce 
pra^He  Hhyfick,  fed  tantummodo  talts  perfonae  quat*fftnt  pro- 
fandae  et  mode  flat,  Anglict  fad  and  difcreet,  profundi  littratae  % 
it  moximae fludtofae  in  artt  medicinae,  Anglice  groundedly  learn- 
ed and  deeply  ftudied  in  Phyfick,  in  confideratione  cujus,  tt 
pro  uheriori  auctoritate  prae diet  arum   liter  arum  patent  ium,  ac 
etiam  pro  elargiamento  ulteriorum  arthulorum  pro  praedicta  re- 
public* habendorum  et  fiendorum,  per  dictum  nuper  regem  cum 
tonftnfm  dominorum  fpiritualium  et  temporalium  et  emmunium  in 
todtm  parliametUo  ajfemblatorum  inactitatum  exifiit  inttr  alia, 
[  •  G  g  ]  quod 
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Groentelt    quxl  praalicla  corporatio  praediBae  communitatis    facultatis    mt&- 
v"  cinae  praediBae  et  omnia  et  ftngtda  con:,ffijnes  artiufi  et  aSae  ret 

contcnta  'et  fpecificata   in  prediBis   Uteris    pateniibus    apfroborentur 
concederentnr   ratffiearentur  et  confirtnarentur  in  eodem  parliament^ 
et    dare    aufiortzarentur    et  admitttrtntur   per  idem   parliamaUum 
bona  hgitima  et  valida>  Anglice   available,  praediBo  torpors  mcor- 
^     porato  et  eorum  fuccefforibus   im/vrpetuum,  in    tarn   amplo  et  largo 
modo  prout  poterit    accept ari  '  cogitiri  et  con/lrui  per  eafdem   literal 
and  the  power  p&toti**  •     &  .ulterius   inaBitatum    ordmatum    et  flabilitum    exiflli 
piven  by 'that    per   diBum    aBum9  quod  praedtdae  fcx   perfonae   in  praediflis  its- 
ftatutetochoofe  ris  patentibus  nominatae   ut  principnles  et  prima*  nominatae  dt  pre* 
two  efccls  and    Jtga   commurtilate   et  Jjyietate   efferent    eifdem    duos    aBos  tjufdem 
a  pre  *otnt.        communitatis  f    qui   ex   tunc     impoflc>um   vocartntuY  et  nonunarentur 
eleSiy    et   quod  praediBi   eleBi  annuaitm    tUgerent    unum  eorundem 
fore  fraefidentem  praediBae    communitatis;    et  quoiies    aTiqui    loci 
praediBorum   eledorum   contingerent  fore  vacui  per  mortem  ant  ali- 
t:r9  tunc  fupervivenlcs    praediBorum     eledorum    infra    triginta  feu 
quadraginta  dies  proxime  pofl  mortem  eorendem  ant  aUcujus  eorum 
cligcrcnt  nominarent   et  admitterent  unum    vel  plares,  prout  necejfttas 
requirercf,  de  maxime  erudith  et  expertis  bo  mi  nil  us   de  et  in  prae- 
diBa facuhale  in    London,  fupplrre,    Anglice  to    fupply,   locum  et 
numerum  otlo  perfonarum,  if  a  quod  ipje    vel  ipji  qui  fie   eUgeretur 
vel  eligerentur   prius     examinajttur    vel    examinarentur  JlriBc  per 
-  praediBos  fupervivehtcs    fecundum    formam    devifstam     per   pro- 
ed)3os      eleSoSf  ae   etiam  per  prdediBos  fuperviventes    approbarc- 
tur  vel  approbarenturf    prout  per  eundem  aBum   inter  alia  plenius 
apparet.      Et    iidem    Thomas    Ricbardus    Willelmus     Thomas    et 
,      n  Johannes   ulterius   dicunt9  quod  poftea  et  diu   ante  praediQum   tern- 

r  *         ^'  pus  quo9    £sV.    per    quendam   milium  aBum  in  parliamento  dimin&e 

Mariae  nuper  regmae  Anglae  viceftmo  quarto  die  QBolris  anno 
regni  fui  prhno  apud  IVcfimonaflerium  lento  editum  inaSitatum  f it- 
it  auBoritatate  ejufdem  parliament! ,  quod  praedsBum  Jlatutum  et  ac- 
tus parliament  praerecitatum  in  omnibus  articuUs  et  claufidu  in 
eodem  contentis  extunc  impojlerum  flarent  et  coniinuannt  in  pleno 
robot e  vi  et  effeilu;  aliquo  flatuto  lege  confuetudine  out  *e  ahqva 
faBo  habilo  vel  uj'iato  in  contra rium  in  aliquo  non  djlantt:  Lt 
pro  meliori  reformatione  diverforum  er.ormium  contingentium  nipub- 
licae  per  malum  ufum  et  indebitam  adminiflrationem  medicinarum9 
Anglice9  phyfick,  pro  elargatione9  Anghce  enlarging,  uheriontm 
articulorum9  p  0  meliori  executibne  rcrum  in  praediBa  coneffione 
cotttentarumt  per  eundem  a  Bum  in  praediBo  parliameftto  dtdae  nn- 
per  reginae  faBum  ulterius  inaBitatum  fuit9  quod  quandocunque 
prefidens  eollegii  out  communitatis  facultatis  medic'mae  London  pro 
tempore  exiflens,  vel  tales  quos  praed{Bus  praefidens  et  collegium 
annuatim  fecundum  tenorem  et  intentioncm  ejufdem  aBus  auQoriza- 
rcntur  fcrutare  examinare  corrigere  et  punire  otnnes  offenforu  *  et 
tranfgreffbres  in  praediBa  facultate  infra  praedi&am  ctvitatem  et 
praecinBum  in  praediBo  aBu  expreflum    mitterent    vel   commiiterent 
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ti'av  ojfenforem  vel  efftnfercs  pro,  ejus  vel ,  c/ir.um^  offenfo  «?/  inobe-    G^pknvelt 
Jicnti&f  Anglice  qifobedicnce,  contra  aliquem   cui'uulum  vel  claufu-  *• 

turn  content  am  in ,  praeiUcla .concejfionc  vel  flat  uto  alicui  guardac9  Ev*vrii». 
Angjkc  ward,  gaolae  vel  prifonae  infra  praedicTam.  civitafem  aui 
praechShm  praediSum  (Turri  London  excepto)  quod  tunc  de 
tempore  in  tempus  guardianus  gaolator  five  cuftxu  guar  (Rem  gaola- 
tires  five  cujlodes  guardurum  gdolarum  et  prifonarum  infra  civita- 
iem  out  ,praecinSum  pfaeditlum  (excepto  prae-extcpto)  reciperet  et 
reciperent  ih  tjds  vel  eorum  prifontts  omnes  et  quemlibet  takm  per- 
fonam  et  perfonas  'fc  qffendentes,  qui  fie  mitferetur  vel  mitterentur 
five  committeretur '  vel  committcVentur  ei  vtl  eis  ut  praeferiurt  et . 
ibidem  falvo*stufhri'tot'peiftn'am*tbei  perfonas  Jic  commfflu  in  afi- 
cuttus  prifonarum  fuurum\  ad  propria  cuflagia  et  oner^ffrasdu^o- 
rum  perft/narum  vel  perfoaae  fit  commiffarum  fine »  bafiio v  *£/  manu- 
catfioM\  quoufque  taks  offcnjhr  ei  qffenfores  vel  inqbedientes9  An- 
gike  difobedieats,  exoncrentur  de  praediQo  iniprifonamcnto  per  prat- 
SSm  fnufidentem  et  stales  perfonas  qui  per  praediclum  xoJkgium 
ad,inde,dM8crjzarentur9  fub  poena  quad  quilibef  talis  guardians' 
gaolator  vel  cufios  in  contrarium  faciens  perdcret  et  forisjaceret  du- 
plice  tales  fines  et  cmerciametfia  qtialia  tales  offenfer  et  offenfores 
out  inobedientes  qffefjarcntur '•  fotvere  per  tales  quotes  praediSi  praefi- 
dens  el  collegium  au8orizarent  ut  praefertur,  ita  quod  idem  finis  et 
amerciamentum  noneffet  ad  alipod  'temfius ultra  fummam  viginti  /i- 
hraruni)  medietatem  quorum  fore  applicaridam,  ArtgUce,  to  be  cm  ! 
ployed,  ad  ufum  dxclae  nuper  reginae  haeredum  et  fuceeflbrum  fuo» 
rum,  alteram    medietatem  prafidnti  et  collegtoy  qu'ibus  omnibus  fo*  ^ 

rlfacfts  recuperandis  per  actionem  debiti  billam  querelam'  vel  injor* 
mationem  in  aliquibus  difiae  nuper  reginae  haeredum  vel  fuccefforum 
fuorjim  curiis  de  recordo  verfus  aliquem  takm  guarJianum,  gaolator 
rem  out  cuftoapn  fie  delinquentem9  in  qua  fcBa  nullum  effonium  le- 
gir  vadiatie  vel  prote&io  allocarentur  nu  admhterentur  pro  defec- 
dente:  Et  uiterius  inaSitatumfuit  aufioritate  ejufdem  parliamenti% 
pod  tmncs* jufticiarii  majores  vUceomites  huUht  cotiftabuUirii  et  alii 
mini/hi  /  */  officiaru  infra  civimtcm  et  praecindum  pracditfum  fu- 
per*  reqyjfhionem  its  Jiendam  '/idjuvarent  auxiliareni  et  ajfjlcrcnt 
yaefidetVi  praedifti  collegii  ct  onm'ibus  perfonis  per  ipfos  de  tempore 
it  Jempus  au3ofi'zatis9  pro  debita  executione  praedicli  aftus  vel  fia- 
tut'i,  fub  pgena  pro  non  dando  bujufmodi  auxiUum  currere  in  cok% 
temptytm  d'l&ae  nuper  reginae  haeredum  vel  fuccefforum  fuorumf  prout 
per  eundem  actum  inter  alia  plenius  apparet:  'Et  i'ujem  Thomas 
Richardus  rVillefmus  Thomas  et  Johannes  Cole  ullerius  Idicunt,  quod^  -l  *•»*  1  'flr>- 
praediSus  Johannes  Groenvelt  per  magnum  tempos^  'feilicet  per  l^tn<^1^^  -n 
quinjue  annas  ultimo  praettritos  et  amplhis,  'infra  civitaiem  Lon~  or  oc' 
don  et  drcuitum  feptem  rttilliarium  ejufdem  fcilicet  spud  London 
fr'ieiidbm  in  p'flrochia  et  kvardd  praedtcTis  art  em- five  facultatcm 
mdichae  i&crcuit  'et  utebatur  et  adhuc  exercct  et  utitur* ;  idenyqut 
Jt&annet  artemjive  facultatcm  illamfic  exercens  ct  vtais,  et  fe,  prde- 
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Growth*    tindens  tffe  valdt  ptritum  in  eadim  ante  fraediclum  tempnfquo% 
Bu  wiu.      **  c*  fi^icet  P?*m0  &*  '/  rilis  anno  regni  domini  Gutlitlmi\t*rtii 
nunc  regis  Anghae,  iic.  o£tavo%  ibidem  fuptr  ft  fuf  epit  tt  *[• 
.        .  fumpfit  od  curandum  tt  fanandum  tquandam  Sufannam  Withall^ 
the  cure  of  one  adtun*.  uxor  em  cujufdam  IVtlUlmi  IVitball  de  qua  dam  infirmitat* 
S.  w.  the  wife  fut  merit  dUtae  Lujannae  paulo  poft  puer per  turn  /uum  et  occa- 
of  W,  W.       Ji9fU  indi  ficut  Jufponebaur  tvtnitnte,  unde  ipja  laboraibat  tt 
detinebatur%  pro  quadra^  tntafolidis  /ibi  di£h  Jobannt  Grotnvtlt 
prat manibus  jotut is  et  all  is  quadraginta Jolidis  ti pofieo\/oh*ndis  j 
Idint  tamtn  Joiannts  Grotnvtlt  turam  fuam  untune  tt  ibidem 
Bae  conducted   ctrca  ditto™  lujannam  adee  indifcrttt  malt  inartifi*ialit*r  tt 
himfetf  fo  iin-  imptrite  ettoofuit,  tt  tales  injatubrts  iniquas  mains  tt  r*rnicnfij- 
fcilfnlly  and     fimas  piltmla*  tt  next  a  p  bar  mat  a  ti  adtunt  tt  ibidem  dtdit  it 
^wh  hkf  «?    miniftravit)  quod  tadtm  Sufannn  non  folum  minimt  fanata  fuit\ 
medietas  that  fed  valdt  magu  et  e«rtgit  infirma  tt  magnopere  ttptrienluft  in 
flie  became  in-   cor  port  fuo  he/a  dtvenit,  tt  txtunc  bucufqut  extreme  dolor*  end* 
coreablc.  laberavit,  at  triftifftma  tt  miftrrima  condition*  langnebat%  tt 

adhuc  fie  inde  abo*  ctt  et  languida  exifiit  infanabilis9   ita  pad 
de  vita  ejus  defperabatur  et  adhu*  dt.ptratur  occafton*  mala* 
imfentoe  et  ptrnicioiat  proven  ipfiut  Johannis  Grotnvtlt  in  hat 
parte  juper  corpus  ejufdem  ku.annae  commtffae  tt  perfetrojta*  : 
Ei  1  idem  Thoma*  Ruhardus  Wilittmus  Thomas  tt  Jobannts 
Co**,  uiterius  dicunt>  quod  virtute  liter  arum  pt  aediclarum  pa- 
tentium  ac  vigort  Jlatutorum  praedi&orum  quidam   Thomas 
^aa'^'a***  Mi'Utnettn  miles  in  mediants  doclor  vir  providus  et  in  facul- 
cf  the  ooUeffT* tait  m€diti*<H  expertus  tt  adtyne  utiles  de  communitat*  coUegii 
mtdicorum  in  London  ptaedifii  tt  unus  adtunc  eel*  aU&orum 
coUegii  five  communi talis  praediclae  adtunc  exijiens  ant*  pro*- 
diclum  tempus  quo,  &c.  jcilicet  tricefim*  dtt  Septtmhrss  amno 
regni  dieli  domini  regis  nunc  o clave  apud  collegium  mtdicorum 
jituaf  in  paroebia  de  Chrifichurcb  tn  war  da  d*  Farringdon 
infra  London  in  pratfidenttm  colttgii  five  communitatis  pratdit* 
tat  debite  mo  do  tie  Bus  et  praefeclusfuit,  et  in  officio  pr**fid*n<* 
dent  is  coUegii  five  communitatis  pratdida*  exifiens  iidtm  prae- 
fidens  tt  collegium  praedittae  communitatis  todtm  tricefrmo  di* 
Septembris  anno  c  clave  Jupradiclo  apud  collegium  preuaU&um 
in  parochia  de  Chrifichurcb  praedicla  eligerunt  ipjos  Tbomam 
*oAfauj  of  the  Buriv*Uf  Richardum  WUlelmum  et  Tbomam  Giu*  viras  pro* 
de/endanti  cen-  v;^s  gt  ||f  facultatt  mt/iicinae  expert os  *t  adtunc  d*  colUfio  pro*- 
dido  exijlentts  do&ores  for*  quatuor  cen  fores  five  gilbrrnatorts 
communitatis  praediftae,  ad  fuprrvidendum  tt  Jcrutandum  tor* 
rigtndum  etjuotrnandum  omnes  etfingulos  diQat  civitatis  nu~ 
dicoj  utentes  facultatt  mtdicinat  ineadtm  ckfitatt  ac  abo*  me- 
dicos forinftcos  quofcunqut  facultattm  illam  medfcinaa  aliqma 
modo  frequent 'antes  et  utentes  infra  eandtm  civitattm  tt  fsehmr- 
Jfta  tjufdmfivt  infra  fipttm  mii/iaria  in  circuit u  ejujdem  avi» 
tat  is    ac  ad  puniendum  eofdem  pro  dtliclis  fuis  in  noes  h*n* 
txtquendo  fact  en  do  tt  uttndo  iua>   ntcnon  fuptrvidonafmm  *t 
fcrutandum  terum  ,medichas  et  tor  urn  receptiones  p*r    dicl  s 
meditasfeu  aliquem  terum  pro  infirmitatihus  bujufmodi  ligoorum 
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M&i  domini  rtgit  et  hujufmodi  curandis  et  fanandis  davdas  #»-    G*ownr*i.T 
ponendasetutendas%  quoties  et  quando  opus  fuertt  etcommodo  et  uti-     j^^ell 
Istati  corundum  tigeorum*  et  ad  puniendum  eofdem  medicos  *t in- 
to Jicla  J acuitat e  medicinae  in  praemifjis  delinquent**  per  fine$ 
amerciamenta  et  imprifonamentum  tor  per  urn  Quorum  et  per  alias 
viae  rationabsles  it  congruas  fecundum  forniam  et  effedum  tite- 
rantmpatentium  praedifiarum  etftatutorum  praedidorum  \  0%ui 
ouidem  Thomas  Ricbardus  Willehnus  et  Thomas  adtunc  et  ibidem 
sjjiemm  illud  fuper  fe  Jufceperunto  et  cen fores  five  gubemat ores 
collegii  five  communitatts  praedtflae  debit*  mode  devene'  untt  et 
fie  ufque  praediclum  tempus  quoy  &c.  et  poflea  continuaverunt  et 
txtiierunt ;  Et  iidem  Thomas  Ricbardus  Wille  mus  Thomas  et 
Johannes  Cole  ulterius  dicunty   quod  pojiea  et  ante  praediclum 
tempus  quo j  &c.  fcilicet  quinto  die  Pebruarii  anno  regm  domini 
regis  nunc  ocJavo9  atud  collegium  medicorum  in  p«ro  hi  a  de 
Cbriftchurcb  in  waraa  de  Farringdon  infra  praedicla  quaedam 
ouerimonia  ex  parte  praediclorum  Willelmi  Witball  et  Sufan- 
nee  uxor  is  ejus  jaila  et  exhbita  fuit  eifdem  Ttomae  Rscbardo  Th**  *  com- 
WxHelmo et  Tbomae adtunc  cen for ibus five gubematorjbus  colUgii  jj^j^^jj 
praedicli  ut  praefertur  exifientibus  verfus  praefatum^fobtinnem  on  ^  behalf  of 
Groenvelt  pro  praedicla  indebita  imferita  mala  et  perniciojk  W.  and  S.  W. 
praxi  p*per  carpus  praediclae  Sujannae  per  eundem  Jobannem 
Groenvelt  fie  ut  praefertur  facia  et  perpetrata ;  et  fuperinde 
preediclus  Johannes  Groenvelt  poflea^  fciliut  eodem  quinto  de 
Ftbtuarii  anno  oclavo  fup-odiclo  apud  London  praediclum  >*  and  plaintiff  \ra* 
peroihia  Beatae  Matiae  de  Arcubus  in  war  da  >ie  Cheape  prae-  fummoned 
dtcla%  dabito  mode  fummonitus fuit  per  ipfis  Thomam  Rtcbat  dumy  thereupon. 
Wtll'lmum  et  Thomam  tunc  confer ee  five  cubernato>es  collegii 
praedifli  ad  comparendum  coram  eifdem  cen,oribus  five  guber- 
natoribus  collegii  praedicli  apud  collegium  praediclum  none  die 
Aprilis  tunc  proxime  Jequenti  de  etjuper  praemiffis  xaminandus 
tt  respondendum ;  quodque  ante  praedifium  tempus  quo%  tfc, 
fdlicct  eodem  nono  die  Aprilis  anno  regni  dicli  domini  regis  nunc 
nono%  coram  praefatis  Thoma  Richardo  fVillelmo  et  Tboma  ad- 
tunc cenforibus  five  gubernatoribus  collegii  praedicli  ut  praefer- 
tur  exiflentibus  apud  collegium  praediclum  venit  praediclus  Jo-  That  pkj««ff 
bonnes  Groenvelt  in  propria  perfona  fua,  et  praedicli  cenfores  JSddrfc^dant 
five  gubernatores  fuper  ind  adtunc  et  ibidem  proceiiebant  ad  ex-  the  cenfon  after 
aminandum  et  inquirendum  in  materiam  querimoniae  praedic-  hearing  evi- 
tee%  et fuper  attefiationem  diver [arum  credibiiium  perfonarum^^'^f^' 
adtunc  praejentium  verstatem  querimoniae  praediclae  m  prae~  and  plaintiff^ 
fintta  ipfius  Jehannis  Groenvelt  affirmantium  et  juper  audi  turn  defence, 
ipfius  jehannis  Groenvelt  et  qui c quid  in  Jut  ipfius  defenfton  aui 
exxufatiene  dicer e  potuit,  et  fuper  confederation  ^m  tottus  materiae 
praediclae  iidem  Thomas  Rhhardus  fVillelmus  et  Thomas  cen* 
fores  five  gubernatores  collegii  praedicli  fie  utpraefertur  exijten- 
tes  adtunc  et  ibidem  virtute  liter  or  urn  patentium  et  ft  a  tut  or  urn 
praediittrumadjudicave*  unt  praediclum  Jobannem  Groenvelt  de  ' 

indebita  imperit*  et  mala  praxi  praedicla  fare  culpabilem\  etpro-  &^tfJt* 

tnde  mala  praxis. 
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Guoenvilt    i^e  finttn  viginti  Vtbrarum  kgalis  monetae  *Angliat  fuper  ipfum 
Bckwell       J*kanntm  Graenvclt  adtunc  et  ibidem  imp oluer tint ;  ft  uUerius 
adjudftavernnt9  quod  idem  Johannes -Gr*e»velt  pro  dedel*  fuo 
zndordc™dhimPra^'^0  commttet e>ur gaolae  diiti  dommi  regis  di  Newgate  in 
to  be  iraprifoucd  London ,  et  kaberet  it  Jubiret  imprifonamentum  in  eadem  gaola 
twelve  months,  ad  /jus  propria  oner  a  et  cuftagta  fme  baltio  out  >t  anucapfione per . 
unes,     c.       ffatiutn  duodecim  feptlmanatum  tunc  proxime  feq**ttt**m,  nifi 
citius  exonerarttur  per  praeftdentem    co 'legit  pmtdttli  et  tain 
perfonas  quae  per  collegium  praediclum  ad  inde  legitime  auclori* 
zatae  forent  aut  oliter  per  deb' turn  legis  curfum:  quae  quidem 
adjudicatio  cen forum  five  gub^rnator urn  iVorum  in  foiftis  pcfito 
et  recordata  fuit,  cc  penes  ipjos  cenjores  five  gubernatores  jam 
That  they  made  remanet  miritme  adnullata  fed  in  p\no  vigor v  exijlit :  Et  J>rae~ 
theirv  arrant  for  ditli  Thomas   Richardus  tViJlelmus  Thomas  et  Johannes  Cole 
tr^^BX-  uluriuf  duuniyquodiidem  Thomas  Rdardu>  IViUetmuset  Tho- 
re&ed  to  the     M6*9  *a  intentione  ut  executio  judicii five  adjudic  itionis  pratdic- 
©thex  defendant,  tae  fieret,  vittute  liter  arum  patentium  ac  /intutorum  praedioie- 
rum  adtun^t  ibidem  per  quoddam  praeceptum  five  ivarrantom 
fuum  in  fcriptis,  ruitando  querimoniam  et  judicium  fiue  adju- 
dicati.nem  prat  did  am  ad  largum9  fub  mam  bus  et  ftgillis  fuis 
eidem  Jchanni  Cole  minifiro  fu*  ad  hujufmodi  praecepta  fua 
exequenda   exijienti  mandavetunt^    quod   ipje  corpus   praefaii 
Johanms  Groenvtlt  capsret,  et  ifjum  cujlodi  gaolae  de  Newgate 
praediclae  delibtraretr  ibidem  reman furum  fine  hallio  aut  ma- 
nucaption ptr  fpatium  praediclum  duodecim  feptimana'rumy  nifi 
citius  per  praeftdentem  collegii  prat  ditli  et  tales  perfinas  quale*  per 
collegium  praediclum  autioritatae  Jorent  et  aliter  per  debitum 
legis  curfum  deliberates foret ;  virtute  cujus  warranti  pratdiclus 
thereof  toolUC   J°^ame5  ^e  pr^diclo  tempore  quo,  He  apud  London  prae- 
him,  diSlum  in  parochia  Beatae  Mariae  de*  Arculus  in  war  da  de 

Cheape  praediSla  praefatum  Johannim  Groenvtlt  cepit9  et 
eundem  fitnul  cum  uarranto  praedifio .  fub  mam  bus  et  figillis 
eorundem  quatuor  cenjorum  praem'Jfa  fpecificante  cujlodi goalae 
praediclae  adtunc  deliberavit,  ibidem  in  forma  praeditla  detinen - 
dum-y  prout  ei  bene  limit  ;  idtmque  Johannes  Groenvelt  fuper- 
inde  in  prifona  ibidem  per  tetnpus praediclum  in  narratione  prat- 
diclam  entionatum  detentusfuit :  £%uae  quidem  captio  imprifna- 
mentum  et  in  prifona  detentio  praediQa  praedifli  Johanni* 
Groenvelt  tn  fur  ma  praeditla  et  ex  caufa  praeditla  faQa  funt 
idem  r.fiduum  tranfgrejftonis  et  imprifonamtnti  praeditli  undo 
prctedifius  Johannes  Groenvtlt  ft  modo  queritur  :  Et  box  pqrnti 
junt  verificare  :  Unde  petunt  judi:ium%  ft  praeditius  Johannes 
Groenvtlt  aclionem  fuam  praedMm  inde  verfus  tot  habere  feu 
manuttnere  debeat,  &c. 

B.  Shower. 
Law.  Agar. 
Jo.  Kcfenc 

'  Et 
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*  Et  pracdiclus  Johannes  Groenvelt  dicity  quod  ipfe  per  aliqua   grobn velt 
p'rpraediftos  Thomam  BurwelL  Ri  hardum  Torlefs,  IVillelmum  v. 

Dawesy  Thomam  Gill  et  Johannem  Cde  fuperius  pladtando  p^™*"" 
alUgnti  ab  aftione  fua  praedicla  quoad  refiduum  tranfgreffionis  v-  ^  " 
imprijonamenti  et  in  pri'ona  detentions  praeudum  verfut  eos 
habcnda  praedudi  non  debet  \  quia  dicit%  quod  bene  et  verum  eft% 
quad  ipfe  idem  Johannes  Groenvelt  fer  magnum  tempusy  fa  licet 
per  ouinoue  annos  proxime  ante  exhilitionem  billae  ipfius  Jchan-  Admits  that  he 
ms  Groenvelt  pratdiclae,  fuit  et  adhuc  ejl  median .ie  doflor,  et  h^^a°T  of 
artem  five fatuttatemmedidnae  per  totuthtempuspraediftuminfra^ 
civitateni  London  praediftam  et  cireuitumfe  Mem  milliarium  ejufi 
dim  exercuit  et  utebatur%  prout  ipfi  praediSti  Thomas  Bur  well, 
Richardus  Torlefs*  IVdlelmus  Dawes,  Thomas  Gillet  Johanner 
Ctle fuperius  placitando^tdlegaverunt ;  fid  idem  Johannes  Groen-  but.  P">«<-ft»nff 
velt  protefiando  quod  dominus  Henricus  nuper  rex  Angliae  non  '^"f  \f  £" 
cmcejfit  ptr  aliquales  liter  as  patentes  quotes  iidem  Thomas  Bur- 
well,  Richardus  Tortefs,  IVdlelmus  Dawes*  Thomas  Gill  et 
JobannehQple  fuperius  pladtando  allegaveruntj  protejlandoque  the  14  &  15  H. 
tliam  quod  non  hahetur  a  it  quod  tale  recordum  ad  us  parliaments  *•  c-  8- 
diclinup'r  regis  Henrici  oflavi  quale  ipfi  iidem  Thomas  Bwwtll% 
Richardus  Torlefs%  IVdlelmus  ^awes^  Thomas  Gill et  Johannes 
Cole  jupenus  pladtando  fsmili  er  allegaveruntj  protejlandoque  ^hat  plaintiff 
eiiam  quodipfe  idem \  Johannes  Groenvelt  curam  fuam  circa  didam  nJm"tf  unfcU- 
Sufannam  Withallin  praediSlo  placito  ipforum  Thomae  Burwell*  fujjy  or  gj™ 
Richardi  Torlejs^  IVilldmi  Dawes*  Thomae  Gillt  et  Johannis  unwholcfomc 
Cole  nomindtam  non  indifcrete  male  inaYtifidaliier  vel  imperite  medicmc8. 
appofuit  nee  aliquas  infalubres  iniquas  ma  las  vel  pernidofiffimas 
pillule t  vel noxta  pharmacaei  dedit  veladminiftravit,  prout  iidem 
TI)omas  Burwell^  Richardus  Torlefsy  Willelmus  Dawes9  Thomas 
Gill  et  Johannes  Coley  per  pladtum  fuum  praediclum  fuperius 
ailezaverunt.     Proteflando  que  etiam  quo  J  nulla  querimonia  '*  w  mdeno* 
parte  praedittorum  Wdlelmi  IVithall  et  Sufannae  uxoris  ejus  complaint ; 
facia  vel  exhibita  fuit  eifdem  Thomae  Rich  ar  do  fViiielmo  et 
Tbmae  Gill  verfus  ipfum  Johannem  Groenvelt  pro  indebita  im~ 
perita  mala  vel  pernicioja  pfaxi  fuper  corpus  praedi due  Sufannae 
per  eundem  Johannem  Groenvelt  fieri  et  perpetrari  fuppofita% 
prout  ipfi  iidem  Thomas  Richardus  IVdlelmus  Thomas  et  Johan- 
nts  Cole %  fuperius  pladtando  allegaveruntj  quodque  nullum  tale  an<j  that  ^^^ 
judicium  five  adjudicatio  pratdiitorum  Thomae  Richardi  IVillel-  is  no  fuch  judg- 
m  et  Tbmae  redditumfuit  contra  ipfum  Johannem  Groenvelt mcm  a8  abovc 
quale  ip ft  iidem  Thomas  Richardus  IVdlelmus  Thomas  et  Johan-  *UiBfc<J' 
nts  Cole  per  pladtum  fu  m  praediclum  fuperius  allegaverunt ;  Pro 
placito  idem  Johannes   Groenvelt  icplicando  dicit,    quod  'M  Replies"  de  x  • 
praedifli  Thomas  Bu>welly  Richardus  Torlefs9  IVdlelmus  Dawes\  juria. 
Thomas  GitL  et  Johannes  (  ole  de  injuria  fua  propria  in  ipfum 
Johannem  Groenvelt  infultum  fecerunt  et  ipfum  maletracia- 
verunt  imprifonaverunt  et  per  praediclum  fpatium  jeptem  die- 
rum  in  prifona  detinuSrunt,  modo  et  forma  prout  pracdiclus  Jo- 
hannes 
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.  Gbosmtelt    bonnes  Groenveh  fuperius  vtrfus  eos  narravit,    Et  non  virtntt 
*'  warrant  i  eidem  Jobanni  Cole  per  p  la  a  turn  praedicium  f  perim 

and  nm'by LTir-  fuppoftta  fore  facts ;  Et  hoc  petit  quod  inquiratur  per  patriam. 
tucofthewar-  Natfe.  Wright. 

™*.        '  Jo.  Gtrdlcr. 

Ed-  Northej\ 

Demarrcr.  Et  pratdicti  Thomas  Rlebardus  WiMmus  Thomas  tt  Johan- 

nes Colo  dttunt,  quod  prae dictum  placitum  pratdicti  Johanms 
Grotnvtlt  mod*  et  forma  praedictis  fuperius  ropUcanob  plaatatum 
materiaque  in  todem  contenta  minus  fufficitntia  in  lege  exjftunt, 
adtundtn*  Johannem  Grotnvtlt  ad  actionem  fuam  praedician 
indt  vtrfus  tpfos  Tkmam  Riebardum  Willelmum  Thomam  tt 
Johannem  Cole  habendum  manutenendum%  ad  quod  quidem  placi- 
tumftve  replicationem  dicti  Johannis  Grotnvtlt  mode  of  form* 
praedictis  placitatum  iidem  Thomas  Richardus  fPtltelmus  Thomas 
et  Johannes  Colt  nectffe  non  habtnt  nee  per  legem  t err at  tenentur 
aliquo  mode  rejpondtrt ;  Et  hoc  parati  funt  verifitart ;  Undtpro 
defectu  fufftcientis  replications  pratdicti  Jahannis  Grotnvtlt  in 
hac  parte  iidem  Thomas  Richaraus  Wtllelmus Thomas  tt  Johan- 
nes Cole  ut  print  petunt  judicium,  et  quod  praedictus  Johannes 
Grotnvtlt  ah  actiont  fua  praedicta  indt  vtrfus  tpfos  Thomam 
Riebardum  Willtlmum  Thomam  et  Jofcannem  Colt  halenda 
pratcludatur,  &c.  Et  pro  caufu  hujus  morationis  in  kgt  fuptr 
replicationem  praedictam  iidem  Thomas  Richardus  WiMmus 
Thomas  et  Johannes  Cote  oftendunt  curiae  hie  et  dicunt,  quod 
ubi  praedictus  Johannes  Grotnvtlt  in  dicta  replication  Juadicit 
inter  alia,  quod  bene  et  verum  eft  quod  ipft  per  magnum  tempos, 
fcilieet  praedictos  quinque  annos,  &c  fuit  et  adbuc  eft  medicinae 
doctor,  bfc.  prout  ipft  praedicti  Thomas  Richardus  Willelmus 
'  Thomas  et  Johannes  Cole  fuperius  placitando  allcgavtrunt,  fuiis 
et  manifefte  liquet  et  con  flat  curiae  bic9  quod  in  placito  ipforum 
Tbomae  Richards  Willtlmi  Thomae  et  Johannis  Cole  pratdicto 
non  alltgatur^  fed  ipft  tantum  allegaverunt  inde,  quod  pratdic- 
tus Johannes  Groenvelt  art  em  five  fa  cult  at  em  medicinae  per  tern- 
pus  illud  exercuit  et  utebatur  et  adbuc  txercetet  utitur,feprettu- 
dens  ejfevaldeperivmineadem\  quae  allegatio  multum  diffeft 
ah  iila  quam  pratdhtus  Johannis  Groenvelt  per  tandem  replica- 
tionem  fuam  fupponit  tffos  ftcijfe  i  $>uodque  proteftationes  prae* 
dicti  Johannis  Grotnvtlt  Junt  vanae  fupervacuae et  omninofuper- 
ftuae9  ac  prima  ear  urn  eft Jententia  imperfecta  et  in  fnfu  deficient, 
etfecunda  earum  prottftaiionum  eft  negativa  pregnane  ambigua 
et  inctrta  \  Sguodque  ac  praecipue  praedictus  Johannes  Groen* 
velt  tr  over  jut  vittutem  warrants  pratdicti  r  quae  n*n  eft  tret- 
verfabitiiy  txiftens  vuliditas  ac  materia  legis,  ubi  traverfare 
debet  conftctionem  vtl  txi/itntiam  ejufdtm  warrants,  feu  dtlibtra- 
tionem  tndt  duto  Jnhanni  Colt,  l$c.  ulterius  praedictus  Jo- 
hannes Groenvelt  tr  aver  fat  Jive  ntgat,  quod  iidem  Thomas  Ri- 
chardus WslUlmusThomas  et  Johannes  Cole,  fcilieet  omaes  eorum 

virtuu 
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virtute  warrant!  prcedlQi  di&um  Joharmem  imprlfmaverunt;  o*o«nvilt 
&c.  ft  hoc  in  exitum  ojfert  ubi  ipfifuperius  allegaverunt  eundem  *• 

Joharmem  Colt  filum  virtute  warranti  illiut  diclum  Jok*nnem  »w*w*^-  - 
Groenvelt  cepijji  et  in  prifonam  dcliberajfty  ac  ipfos  Tbomam 
Rubardu.n  JVUlelmum  et  Thorn  m  warrant  urn  itlud  ei  fecijfe :, 
Ac  etiam  die?  a  traverfia  caret  forma  pro  dtfeftu  verb  arum  ijio- 
rum  fciiuet  [alffue  hoc]  vel  [abjqufi  tali  caufa]  q>ae  >n  bujuj- 
ruodi  trover  fits  in  pint  jolent  et  debent* 

Et  praediBus  Johannes  Groenvelt  dicit,  quod  placitum  prae-  Joinder  in  dc- 
diclum  per  ipfum  Johannem  Groenvelt  modo  et  forma  prae*  ourrer. 
drclis  fuperius  replica n do  placitatum  materiaque  in  eodem  con* 
tenta  bona  et  fufficientia  in  lege  exiflunt,  ad  aclioneni  ipftus 
Johannis  Groenvelt  praeditlum  verjus  ip/oj  Thorn/im  Richardum 
Wtllelmum  Thomam  et  johannem  Cole  habendum  manutenen* 
dum  ;  quod  quidem  placitum  materia  watte  in  eodem  contentam 
idem  Johannes  Groenvelt  par  at  us  eft  verificare  et  probare  proi/t 
curia,  &c  •  Et  quia  praedicli  Thomas  Richard  us  Willelmus 
Thomas  et  Johannes  Cole  ad  replicationem  illam  non  refpondent, 
nee  illam  bucufque  aliqualiter  dedicuntt  idem  Johannes  Groen- 
ve.'t  petit  judicium,  et  damna  fua  ocenfione  tran/greffionis  in- 
fultui  et  imprifonamenti  praedicJorum  jibi  adjudicari.  Sed 
quia  curia  domini  regis  nunc  de  judicio  fuo  de  et  fuper  prae- 
miffis  reddendo  nondum  advifatur,  dies  inde  datus  eft  pattibus 
praediBis,  fcfr . 

This  cafe  was  feveral  times  argued  at  the  bar  by  Mr. 
Robert  Eyre,  Mr.  ferjeant  Darnall,  feV.  for  the  plaintiff;  and 
by  Sir  Bartholomew  Shower,  Mr.  ferjeant  Levinz,  t&c.  for 
the  defendants.  And  now  in  Trinity  term  12  Will.  3.  Holt 
chief  j uft ice  delivered  the  opinion  of  the  court,  that  judg- 
ment ought  to  be  entered  for  the  defendants.  And  at  the 
beginning  he  faid,  that  though  it  had  been  argued  that  the 
replication  was  good,  yet  they  all  held  the  contrary ;  for  it 
is  31,  as  well  in  matter  as  in  form.  The  defendants  in 
their  plea  (hew,  that  a  warrant  was  granted,  and  that  *by 
virtue  thereof  the  plaintiff  was  arretted   and  imprifoned  ;   to  1 

which  the  plaintiff  does  not  make  any  anfwer,    that  there  f*" 

was  not  fuch  warrant,  nor  traverfes  it,  but  only  fays  that 
he  was  not  arretted  Ivy  virtue  of  it.  If  he  had  denied  that 
there  was  any  fuch  warrant,  it  had  been  a  good  traverfe* 
for  then  Cole  would  not  have  had  authority  to  have  arretted 
the  plaintiff.  But  if  the  plaintiff  was  arretted  .for  any 
other  caufe,  and  not  upon  this  warrant,  then  the  plain- 
tiff (hould  have  (hewn  the  other  caufe.  As  fuppofe  there 
were  two  warrants,  the  one  good  and  the  other  ill,    and  the 

Slaintiff  had  been  arretted  upon  the  ill  warrant,  he  ought  to 
icw  it  fpecially.     But  if  Cole  had  a  good  warrant  at  the  time 
of  the  arreft,  though  he  had  declared  that  he  had  arretted 
Vol-  I.  H  h  the 


*»—  -T*r  -»•«»-  « 
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Gioivyilt    the  plaintiff'  upon  the  warrant  that  was  inefficient,  jet  in 


Bor*NA. 


an  "aftion  brought  againft  Cole  he  might  have  juftified  under 
the  good  warrant,  having  had  it  io  hi*  cuftody  at  the  time 
of  the  arreft ;  For  the  fingle  queftion  would  be,  whether  he 
Aminwl|o4jf- had  good  authority  at  the  time  of  the  arreft;    And  this  is 
trains  far  one     like  the  cafe  in  34  EJw.   x    Fitoh.  avowry  232.  cited  in  3 
caufemayavow  Co.   26.   0.  that    if  a  man  diftrains  for  one  thing,  yet  in 
thlAfflDfor    *"*  avowry  he  may  avow  the  taking  for  what  he  pleafes.  As. 
Godb.  no.  ^  M  a  man  diftrains  his  tenant  for  that  which  he  cannot  juftify, 
Leoo.  196.       but  at  the  fame  time  rent  is  arrear,    be  may  svow  tor  the 
andthecaafc     rent  arrear,  and  is  not  obliged  to  avow  for  that  for  which 
onn^tbe^f-    he  took  the  diftrefs  j    nor  can  the  plaintiff 'in  replevin  tra- 
iled.       ~    verfe  the  taking  for  the  rent  arrear,   but  can  only  plead  in 
bar  to  the  avowry,  riem  arrear.     So  here  the  plaintiff  can- 
not fay  that  Cole  did  not  take  him  by  virtue  of  the  good  war- 
rant ;  for  if  he  had  fuch  warrant  in  his  cuftody  at  the  time 
of  the  arreft,  he  was  arrefted  by  it.     And  the  traverfe  is  an 
ill  traverfe  in  this  manner.     But  the  plaintiff  fhonid  have 
traverfed,  that  there  was  any  fuch .  warrant  5    or  he  might 
have  faid,  that  it  was  granted  afterwards,    abfque  hoc  that 
there  was  any  fuch  warrant  at  the  time  of  the  arreft.  Thejc- 
^         fore  the  replication  is  ill ;    and  then  the  queftion  will  be, 
whether  the  plea  in  bar  is  good  ?  And  they  all  held  that  it 
/  .   was* 

The  exceptions  that  were  taken  to  this  plea  by  the  plain- 
tiff's counfel  were  feveral ;  but  thofe  upon  which  they  feem- 
$d  principally  to  infift,  are  four  :  .   * 

1.  That  the  plea  is  uncertain,  fo  that  the  defendants 
have  not  intitled  themfelves  to  a  fufficient  jurifdidion. 

2.  That  admitting  that  the  defendants  have  intitled  them- 
felves to  a  fufficient  jurifdi&ion,  yet  they  have  exceeded 
their  jurifdi&ion,  by  impofing  a  fine,  and  imprisonment  sl- 

~  fo :  For  though  they  might  have  committed  .the  plaintiff  m 
execution  for  the  fine,  yet  they  could  not  impofe  both  a  fine 
9  and  imprifonment  as  a  punithment. 

3.  That  there  is  no  anfwer  to  the  aflault,  and  therefore 
the  plea  is  til. 

4.  That  it  does  not  ap[fear  that  the  plaintiff  is  a  member 
of  the  college ;  and  the  defendants  have  not  authority  to 
puniih  others. 

As  to  the  firft  exception,  which  is  the  only  obje&ion  ma- 
terial, Holt  chief  juilice  laid,  that  the  defendants  have  in- 
titled  themfelves  t6a  fufficient  jurifdi&ion.  For,  1.  They 
have  jurifdi&ion  over  the  perfon  of  the  plaintiff,  fince  be 
pra&ifed  phytic  in  London.    2.  Over  the  (ubjed  matter,  viz. 
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the  unlkitful  adminiftration  of  phyfic.  3.  The  fad  for  which  •»••»**« 
the  plaintiff1  was  ptmifhed,  was  committed  within  the  limits  bokwcu. 
of  their  jurifdidion,  vi%.  in  London.  Then  where  a  man 
has  jurtfilidion  in  all  tbefe  particulars  over  another  man,  it 
is  apparent-,  that  whether  the  matter  of  fad  be  fuch  as  it  is 
adjudged  or  not,  it  is  not  traversable  ;  but  the  plaintiff  is 
concluded,  and  (hall  not  falfify  the  judgment.  But  it  is  ob- 
jected, that  though  the  matter  is  within  the  defendant's  ju- 
rifdidion, yet  it  is  not  certainly  alleged  ;  whereas  by  the 
opinion  of  Coke,  8  Rep.  \1\  it  ought  to  be  certainly  alleged, 
fo  that  iflue  may  be  taken  upon  it,  it  being  traversable.  And 
that  is  the  reafon  why  it  (hall  be  traverfable,  beccufe  the 
party  grieved  has  no  remedy  by  error  or  attaint. 

But  Holt  chief  juftice  anfwered,  that  he  was  of  a  contrary 
opinion,  t»«.  that  it  was  not,  traverfable.      And,  i.  He  faid, 
that  a  man  convid  by  the  defendants  in   purfuance  of  their 
judicial  authority  cannot  traverfe  the  fad  of  which  he  is 
convid.     2.  If  he  could,  yet  the  fad  is  certainly  enough 
alleged  here      3.  Though  there  'were  a  defed  in  the  con- 
viction, yet  that  would  not  entitle  the  plaintiff  to  an  adiou 
againft  tne  defendants,  being  the  cenfors,  feV.      And,  1. 
That  the  fad  of  which  the  plaintiff  is  convict  is  not  tra- 
▼erfable,  becaufe  the  authority*  of  the  defendants  is  abfolute, 
to  hear  and  determine  the  offence  ;   and  when  in  purfuance 
of  the  faid  authority  they  have  adjudged  the  plaintiff  guilty, 
he  cannot  arraign  their  judgment,  but  is  concluded  ;    for 
perfons  who  are  judges  by  law.  (hall  not  be  liable   to  have 
their  judgments  examined  in  adions  brought  againft  them. 
Mow  it  is  plain,  that  the  cenfors  have  judicial   power.     It 
is  true,  that  fome  perfons  have  power  to  con.mit,  who  are 
nor  judges,  as  the  conftabk  may  commit  for  an  affray  com- 
mitted tn  his  prefence ;  and  he"  is  liable  to  an  adion  if  the 
fad  is  fajfe.      The  difference  is,  that  he  does  not  commit 
lor  puniftiraent,  but  for  fafe  cuftody.    So  commiffioners  (a)  ^  vide  1  j*c. 
of  bankrupts  may  commit  a  man  for  refuting  to  be  examin-  i.e.  15.  f.  s.   • 
ed  concerning  the  eftate  of  the  bankrupt  *    but  {b\  they  are  ^  0.  ^c.  Bl. 
not  Judges }  and  their  (c)  proceedings  are  traverfable,   be-  1 145. 1 147. 
caule  their  power  of  impriienment  is  only  quoufque,  &V.  But Semk*  ,cc«  P0*- 
where  a  man  has  power  to  inflid   imprifonment  upon  ang-58<x  *Co;xa1, 
ther  for  punifliment  of  his  offence,    there  he  hath  judicial,,  d.kcS 
authority.     2.  To  confider  the  particulars  of   their  power.  Co.  iax.  a. 
It  extends  to  all  phyficians  pradifing  within  London,  or  fe- 
ven  miles  round  ;  and  it  is,  to  examine,  hear,  convid  and 
puniih  them,  for  any  ill  pradice  committed  by  them ;    which 
are  all  the  efientials  that  create  a  judge.    3.  '  he  cenfors  art 
juftices  of  record,  and  that  which  they  do  is  matter  of  record. 
For  where  there  is  a  jiirifdidion  erected  dt  novo  with  power  Noother  ewru 
to  fine  and-imprifon^it  is  a  court  ©f  record ;   for  courts  of  ****  ***  M*re 
record  only  can  fine.     Therefore  it  is  refolved,   that  in  gn£jcx  J£n 

t  Co.  38.  b.  41.  au  60.  b.  ISO.  a.  II  Co.  4  J.  a.  3  Bl.  Com.  *4»  nor  imprifon.  D.  tec.  to  Co. 
IPS-  a.  8  Co.  ISO.  s.  II  Co.  43*  a.  3  Bl.  Com.  24. 

H  h  2  recaption 
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GftoEwt&T  faj  recaption  in  the  common  pleas,  and  judgment  agaraft 

Bvaws  ll.  ^e  defend  mt,  he  (hall  be  fined  and  imprifonerL     But  in  the 

(a)  s.  c.poft.  fame  cafe,  if  the  writ  ia  vieontiel,  he  (hall   be  <  nly  amerced. 

F.  N.  B.  73.  And  for  a  full  authority  he  cited   10  Co.  103.  *„  where  it 

60  b  °i  CoV  *"  was  '1C'C',  f^at  *n  **'  at  common  'aw  ft*  t'lc  anears  of  an 
43"k  account  before  auditors,  the  defendant  might  wage  his  law; 

in  debt  for  the  and  therefore  (ince  there  is  no  (tatute,    which  by  exprefa 
arrcar*  of  an      words  takes  a  way  wager  of  law  in  fuch  cafe,  the  queftion  is, 
^Utorm,bth°cre    whTir  does  not  he?  and  there  it  is  refolved,    thztr  Wt/Im. 
defendant  can-   *  13  Ed.  x.fl.  i.e.  1 1.  (which  ena&s,  that  where  the  lord 
not  wage  hU     affigns  auditors  to  his  bailiff,  and  he  is  found  in  arrear,  the 
law.  s.  P.  Saflt.  auditors  fhall  commit  *o  prifon,)  giving  power  to  the  auditors 
Maftf 38a"      to  comm't  ^e  defendant to  prifon,  does  thereby  make  them 
ju Hires  of  record,  forafmuch  as  none  but  fuch  can  im prifon  ; 
and  therefore  their  judgment  cannot  be  traverfed ;  and  for  that 
reafon  the  defendant  is  oufted  of  his  law.    Then  if  auditors 
affigned  by  the  lord  to  his  bailiff  are  juftices  of  record,  a  for- 
tiori the  cenfors  are  fuch,  having  a  much  larger  jurifdiflion  ; 
MifcondaA  of  and  then  confequently  no  a&  of  theirs  can  be  traverfed.  Nor 
jud^r  cannot  be  can  it  be  afligned  for  error,  that  judges  did  that  which  they 

tw^m  T%  0UJjht  not»  aS  th' *  thc.y  cntercd  a  vcr<*i&  for  Ae  defendant, 
Co.  24.avidc2  wbere  the  jury  gave  it  for  the  plaintiff.  .  And  as  a  judge 
Com.  Pl<  ad"r.  (halt  not  be  queftioned  at  the  fuit  of  the  parties,  no  more 
3  B.  16.  id.  Ed.  (hall  he  be  queftioned  at  the  king's  fuit  before  another  judge, 
vol. S  p/  301.  2j  Ajjif%  pi  , g.  Whcre  A.  was  indided  at  the  king's  fuit,  for 
that,  that  he  was  jufttce  of  oyer  and  terminer,  and~  feverai 
perfons  were  indited  before  him  of  a  trefpafs,  and  he  made 
an  entry  upon  the  record,  that  they  were  indided  of  felony  \ 
and  judgment  was  demanded,  if  he  (hould  anfwer,  (ince  be 
was  a  judge  by  commiffiort,  which  is  of  record ;  and  that 
prefentment  would  defeat  the  record,  which  is  to  aver  again  ft 
that  which  be  did  as  judge  of  record ;  and  the  indidment 
was  he^d  void.  Objection.  The  opinion  of  Coke%  8  Co.  121. 
a.  that  the  caufe  of  the  fine  and  imprifonmeot  is  traxrcrfable* 
Holt  chief  juftice  anfwered,  that  it  is  an  opinion  obiter,  and 
not  pertinent  to  the  cafe  there  ;  becaufe  Dr.  Bonbam  was 
committed  for  pra&ifing  without  licence,  and  not  for  rr.aU- 
pra&icc  ;  and  the  power  of  commitment  does  not  extend  to 
pradifing  without  licence,  nor  can  theyinflidl  the  faid  pu- 
nilhment  for  fuch  an  offence.  But  Coke  enlarges  upon  their 
power,  and  includes  a  commitment  for  mal-praAtce*  But 
Coke  was  tranfported,  that  the  dodor  was  a  member  of  the 
univerfity,  and  of  his  univerfity  (as  one  may  fee  by  his  ex- 
curfions  in  praife  of  it)  which  he  looked  upon  as  affronted 
by  that  profecution.  And  as  the  (aid  opinion  was  not  judi- 
cial, fo  it  has  not  any  authority  in  law  for  it*  foundation. 
Ceifhimfelf  fays,  that  they  ought  to  make  a  recti* d  of  their 

! proceedings ;    then  they  are  judges  of  record,  and  there- 
ore,  according  to  himfelf,     izCo.  24.  their  a£b  are   not 
traverfable.    Obje&ion.   That  the  party  has  no  remedy, 

neither 
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.drier  hj  writ  of  mor,  „or  «*Wife.    Anfwer,  Th*  be  *T"? 
hath  a  remedy  as  good  as  a  writ  of  error. .    2.  Adir  it  that     Bo* well. 
he  hath  nor,  yet  that  will  not  entitle  him  to  a  traverfe.     i*.  i^a-^witT 
Me  agreed  that  the  plaintiff  cannot  have  a  writ  of  error,  be-  ^^  twJ  JJ£. 
caufek  is  a  court   newly  inftituted,  iinpowered  to  proceed  :cedt»Y  methods 
by  methods  unknown  to  the   common  law;  as  there  is  no  ""known  to  the 
need  to  have  an  tnciiiament,  or  fadv  formal  judgment,  asinco^m?ll,w,a 

.  r  .  .  •        r       •  /  J  r  j  c-*    wr,t  °»  error 

other  cafes  •,  as  there  is  no  need  to  fay  tdeo  conftderatum%  &c.  does  Bot  uc.  g% 
but  only  quod  folvat%  fefr-    He  compared  it  to  convictions  P.  Salk.  144. 
before  juftices  of  peace  out  of  feffions,  upon  which  though  2^3-  H°kt  184. 
error  does  not  lie,  yfet  a  certiorari  lies;    for  it  is  a  confc-4gI' vide  Com 
quence  of  all  jurifdiftions,  to  have  their  proceedings  return-  Pleader,  3  B.  7! 
ed  here  by  certiorari^  to  be  examined   here.      There   a  cer-  ad  Ed.  vol.  5. 
tiorari  wis  awarded,  to  remove  an  indictment  for  felony,  ^a8?: 
where  the  party  convi&ed  was  burnt  in    the  hand,  but  no ^ooTs? p" 
judgment  given,  fo  that  he  could  not  have  a  writ  of  error.  Salt.  144.  265. 
Where  arty  court  is  ere&ed  by  ilatute,    a  certiorari  lies  to  Holt,  184. 537. 
k;  fo  that  if  they  perform  not  their  duty,  the  Mug's  ^nehy^'  Mod 
wiH  grant  a  mandamus.     There  was  a  miftake  made  by  the  ^ofcro.  El.* 
commUEoners  of  fewer*,  grounded  upon  this,   that  where 489.  poft.  5 to. 
the  23  //.  8.  c.  e.  faVsr,  that  the  commHEoncrs  in  feveralc<>wP  524-836. 
cafes  there  mentioneo  (toll    certify  jtheir  proceedings  *nro^Ufdn34# 
chancery ;  afterwards  by  1 3   EL  c.  9.  it  is  enacted,    that  Com.Certiorar^ 
thereafter  the  commiffioners  (hall  «ot  be  compelled  to  cer-a.  1.  ad.  Ed. 
tffy  or  return  their  proceedings,  which  they  interpreted  tqVoi*  *.p-i6. 1 
extend  to  a  certiorari  \  and  thereupon  they  refufed  to  obey  ^J^a^1* a 
the  certiorari  f    but  they  were  all  committed :    and  yet  the 
ftature  does  not  give  authority  to  this  court  to  gEam  a  cer- 
tiorari, b\xt  fa)  it  is  by  the    common  law.  that  this  court  OOVIde  poft. 
will  examine,  if  Other  courts  exceed  their  jurifdi&ions.    So5 
a  certiorari  lies  upon  a  convidion.of  forcible  entry,  upon 
the  view  of  a  juitice  of  peace.     And  there  is  no  reafon  that  - 

this  cafe  (ho «i Id  bediffcrdnt   from  all   others.      In  this  cafe 
the  plaintiff  moved  for  a  certiorari  after  this  aflion  brought, 
but  the  king's  bench  did  *4iot   think  proper  to   help  him  in 
hisadion;  and  that  is  the  reafon   wby>t  was  denied.     2. 
If  no  certiorari  lay,  it  does  not  follow* ,  that  becaufe  their 
proceedings  are  not  examinable,  that  therefore  they  are  not 
a  court  of  record 5  for  their  mrifdidkm  is  not  diminiihed, 
becaufe  there  is  no  appeal  from  k;  but  it  is  the  (Ironger, 
becaufe   fo  great  a  truft  is  repofed  ra  them.    $0  that  the 
force  of  the  argument  iriuft  be,  that  becaufe  no  appeal  lies 
from  them,  there  is  the  lefs  reafon  that  thei$    proceedings 
fhouldbe  traverfable.     And  that  this  is  no  ground  for  a 
traverfe,  appears  by  many  precedents.     As  if  in  a  criminal .      .  . 
cafe  the  jury  ^ret  a  hard  vcrdid,    no.  attaint  lies;  nor  is cafw^e^urr 
the  judge  puniihable,  if  by  mifdire&ion  the  jury  gave  an  ill  is  not  liable  to 
verdifit.    In  12  Co.  23.  it  appears  to  be  jhe  law  of  the  ftar-  an  attaint. 
ehamber,  that  if  the  party  was  acquitted  againft  plain  proof,  ^^i*1^- 
the  judge  and  jury  fhould  be  fined;    but  that  is  now  ex-  miflu-c&ion?r 
ploded,  zni/oL  24,  45,  and  Nudigatc's  cafe,  fol.   25.  is 

x  contrary. 
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CioiNvitT  ^nt^yy.    -J^  juries  have  been  fined,    appears  by  Moor% 

BufcwcLx,.  11°'  2  t*on-  »3*-  Tth>.  23.  but  aU  thofe  cafes  are  anfwer- 

Ajuryunot  ed  in  ifo/7'Ws  cafe  in  Faugh.   135.     And  it  was  reformed  by 

*"*h,€  ****£'  all  the  judges  of  England  (except  Kflyt'ge  chief  jufticr)  that 
•i^nVe^iaVnceJ11**6  werc  not  ^naDfc   *°f  8'ving  *erd\A  againft  evidence. 

><«>r  if  they  in  Cro.  EL  309.  it  was  held,  that  if  the  jury  find  according 

fo'iow  a  mi£  to  the  direction  of  the  judge  in  matter  of  law,    although  he 

v^  hT  °'* c  bc  mifti,ken- thc  iur?  fl,aI1  not  **  ,iabIc  to  ar,aim  5  *■* 

S  hw"iLMettot'lc  mifdirr£tion  °f  the  jti^gc  cannot  he  aifigAed  'for  error; 
an  ittamt.  fo  that  the  party  is  wirhout  remedy  againft  whom  the  ver- 
8uch  mifdirec-  did  is  found,  and  yet  he  is  concluded  by  the  verdiA,  to  fry 

•ffiVeTffe^   *****  *  l*  B<*  *"**      °bJC^ion-      ^hat   l"€rC  *  n0t  an7  JorT 

rorfnC  °r*r"  here.  Anfwer.  That  will  not  diftinguiih  the  cafe;  form 
Prcfcntment  in  7  H .  6.  13.  a.  8  Cb.  41.  a.  it  is  faid,  that  finis  finem  litibuf 
a  court-leeus  inponit,  and  the  cauie  for  which  it  was  fet  is  not  traverfable. 
kpIc^d^c.  A  Prcfentmcnt  in  a  court*,cct  w  traverfable,  but  no  acTion 
Carth.  73.  x  ^lcs  sgainfl  the  Reward  for  awarding  procefe  upon  it.  Such 
Show.  6x,Hoh,  prefentment  is  traverfable  in  replevin,  not  in  trefpafs,  nor 
408.  but  not  in  inan  a&ion  againft  the  judge.  But  where  a  fine  is  im- 
comjcar^"  jx  pofed,  the  matter  for  which,  isfc.  is  not  traverfable.  For 
tad  Vide  Dyer,-  where  the  power  vefted  by  the  law  in  the  jury  is  transferred 
13.  b.Cowp.  to  the  judge,  why  the  party  (hould  rather  have  his  traverfe 
ii 9r  Mr*  to  z^e  condemnation  °*  the  jndfto  than  to  the  verdift  of  the 
•c*inftatke  J  ury»  wno  ^n<*  kim  Su^lh  there  is  no  re.*fon  And  confe- 
judge.  quently  by  this  llatute  the  original  power  of  the  jury  at  com- 

The  matter  for  mon  law  being  vefted  in  the  cenfo  s,  it  is  equally  peremp- 

•  ^hiCfcdunnot  tory#  **fA%  20  '  ar'  *  Hammond  v'  Howell,  I  Mod.  184. 
ttatvrfabk.n0t  a  Mod.  218.  Hammond  being  onex>f  the  jury  with  BaAelt 
Noa&ioniics  was  fined  and  impnibned  for  not  finding  Pen  and  Mead 
againft  a  judge  guilty  of  a  riot ;  and  after  that  judgment  was  given  in  the 

nwSiiu"  common  P,ca*  that  the  finc  wa8  illc8a,»  and  Bufiel  was  <uf- 
*T**n     gauy.  cnargCC^  ftamond  brought  an  a£Uon  of  falfe  imprifonment 

againit  Sir  John  Howell  recorder  of  London.  The  defendant 
in  his  plea  (hewed  the  proceedings  before  the  commiffioners 
of  oyer  and  terminer ,  that  Pen  and  Meld  were  indi&ed,  and 
pleaded  not  guilry,  that  the  jury  found  them  not  guilty 
againft  plain  evidence  and  the  dirc&ion  of  the  court  in  mat* 
ter  of  law ;  that  the  plaintiff  was  one  of  the  jury,  and  fined 
forty  marks,  and  committed  in  execution  for  his  fine;  the 
plaintiff  replied,  de/on  tort  dtmefne%  abfque  hoc  that  they  found 
againft  evidence  :  and  it  was  held,  that  the  afiion  did  not 
lie  ;  becaufe  the  defendant  being  recorder,  was  in  the  com* 
million  of  oyer  and  terminer,  and  judge  of  record.  And 
the  prefent  cafe  does  not  differ  from  the  faid  cafe ;  for  here 
the  centers  have  jurifdidion  over  the  plaintiff  and  his 
profelfion,  as  the  recorder  bad  there  ;  and  the  particular 
fa&  was  within  London,  within  the  limits  of  their  jurisdic- 
tion.    And  in  Hov>eli\  cafe  it  was  admitted,  that  a  writ 

Ue^^n  w!  of  crror  would  not  ,ic  uP°n  tnc  orc!e,r  *°r  imP°fin8  thc  *BC» 
deYmadcb7juf.bat  that  was  not  efteemed  a  fufficicnt  ground  to  maintain 
ucesof  oyer  and  the  a£bon.  Objection,  kiardr.  480.  %erry  v.  Hunting* 
terminer  to  fine  don. 

•  jury. 
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don.    Whefe  In  trover  for  goods  levied  by  warrant  of  the  0*©ehvht 
commiffioners  of  excife,  the  queftion  was  upon  the  whole         "• 
matter  apparent  upon  the  fpecial  verdiA,  that  the  commif-  ^  aaion'wiU 
foners  had  adjudged  low  wines  to  be  ftrong  waters,   whe-iie*gvnftthe 
ther  an  ad  ion  would   lie  againftthe  officer;    and  it  was  officer  for  exe- 
held  that  it  would \   becaufc  they  had  exceeded  their  jwrif-^ftdi^liS. 
did  ion.  no  duty  being  impofed  upon  low  wines.    But  here<d  j^ifdiaica 
the  fubje&  matter  and  the  perfon  are  under  the  jurifdi£lion»  cafes  over 
of  the  cenfors.     As  if  two  juftices  adjudge  A.  to  be  the  fa-  wWchit  buoo 
ther  of  a  baftard,  if  the  child  is  a  baftard,  A.  is  concluded  by  £SfiXta  of 
the  judgprient  of  the  juftices,  and  cannot  falfify  it,  and  fayabaihu-dcaopot 
that  he  is  not  the  father ;  but  his  only  remedy  is  by  appeal  :£c  falfified  but 
but  if  the  child  was  born  in  wedlock,  then  the  judgment  &f  appeal- 
was  coram  non  judice  and  void,  and  consequently  no  perfon  S^if-i6*  u  H? 
tiii      •         r»       •«       •     •       1  •       t/»-ir        1         ./••*»  child  born 

concluded  by  it.     But  it  is  admitted  in  the  laig  cafe,  that  if  in  wedlock,  it 
the  commiffion^rs  had  bad  jurifdi£Uon  of  the  caufe,  though  void, 
they  had  given  a  wrong  judgment,  as  if  they  had  adjudged 
fmall  beer  to  be  ftrong,   their  judgment  could  not  have  been 
examined  in  an  a&ion.     Objection.  Cro.  Car.  394.  NJcbolIt 
v.  Wallur%  where  upon  a  fpecial  verdift  in  trefpafs  the  cafe 
was,  that  a  parifh  in  reputation,    which  had  all  parochial  a  place  whfck 
rights  a  long  time  before  and  at  the  making  of  the  43  EL  w*»  reputed  to 
c.  2.  was  rated  to  the  poor  of  another  parifli,   and  the  did  ~^  23fhfd^u 
rate  was  confirmed  by  two  juftices j  and  forrefufing  to  pay,  parochial  ripht* 
the  overfeers  by  virtue  of  a  warrant  of  two  juftices  di drain-  at  the  time  of 
ed;  and  judgment  was  given  for  the  plaintiff,    becaufc  it  5j£kin&  the  43 
was  a  diftiqS  jjarilh  as  to  the  43  EL  c.  2.  and  if  the  inhahi-  Stinclwriihai 
tants-of  one  parifli  make  a  rate  upon  the  inhabitants  of  an-  to  ^it  jututt* 
other  parifli,  for  maintaining  the  poor  of  the  firft  parifli,  a  rate  by  one 
the  inhabitants  have  exceeded  their  authority,   and  it  is  anP^.ttP°.n*,li 
i  legal  tax,  and  the  juftices  have  no  power  to  confirm  fuch  ^^thVTu ftWa 
rate,  (unlefs  it  be  in  cafe  of  contribution  by  the  one  pari fh  have  no  power 
to  the  poor  of  the  other,  whkh  was  not  the  cafe  there)  and  to  confirm  it. 
fo  there  was  no  ground  for  the  warrant  of  the  juftices  for 
the  diftrefe,  for  their  jurifdiftion  is  only  in  cafe  of  rates 
well  afieflcd.  2.  Admit  that  this  conviAion  was  traversable, 
yet  the  plea  is  certain  enough.     It  is  (hewn,  that  the  plain- 
tiff gave  the  woman  fuch  unfound  medicines  and  noxious 
drugs,  that  fte  became  worfe.  Now  fuppofe  this  faft  might 
he  traverfed,  there  is  no  de£e&  m  the  plea  5  for  if  it  had  been 
laid  more  particularly,  it  muft  have  been  tried  by  a   jury  at 
lift ;  for  the  judges  do  not  ttnderftand  medicines  fufficient- 
If  to  make  a  judgment,  whether  they  were  found  or  not ; 
and  therefore  it  is  enough  *©  aver  generally,  that  they  were 
unfound  and  noxious  drugs.     As  in  cafe  againft  a  phyfician  ]n  care  agajn'fe 
it  is  fufficient  to  fay4  that  the  Achniniftered  phyfick  unflcil-  a  phyfician  for 
fully,  &c.  without  (hewing  the  particular  defed  in  his  (kill.  «nfciifulnefc 
There  is  another  obje£Han  3  that  it  is  not  (hewn  under  what  ^d^oTf^c if 
dtttemper  the  wife  laboured.     Anfwer,  That  if  (he  had  not  jh*  pwfovfJr  * 
anydiftemper,  the  plafrrtiflft  *afe  is  the  worfe,  for  then  he  defeA  in  lu« 
Ihouldnot  have  adminiftesed  phyGck.     As  if  a  fplenetioklkUL 

jieribtt 
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Groewvtlt    perfon  corner  to  a  phyfician,  when  in   fa£l  he  is  well,  it 
Burwfll     W0UW  be  a  fault  in  the  do&or  to  adminifter  phyfick  to  him. 
Anyi>erfonhav.  There  is  another  objeflion,-  that  the  witnefles  were  not  ex- 
inp  judicial       amined  upon  oath.     And  by  Holt  chief  juftice,  where  judi- 
powCT  may  ad-  c;ai  power  is  given  to  perfons  by  ftatute,  they  may  bv  con- 
oath.  er  aD       fequence  of  law  adminifter  an    oath  ;    but  to  that,  he  faid, 
he  would  not  give  a  pofi tire  opinion.     But  admitting  that 
they  might  have  adminiftered  an  oath,  the  omiffion  of  it  is 
but  error  in  the  proceedings,  and  does  not  make  the  judg- 
ment void,  like  the  cafe  of  the  Marfhalfeay    10  Co.  76.  b. 
where  one  procefs  is  iflued  inftead  of  another. 

As  to  the  fecond  obje£Hon,  that  they  have  fined  the  plain- 
tiff*, and  imprifoned  him  alfo ;  it  is  anfwered  by  the  words 
of  the  letters  patent,  which  give  power  to  do  it ;  and  fo  do 
the  jufticcs  in  many  cafes  at  common  law. 

As  to  the  third  obje&ion,  it  is  well  enough.  For  as  to 
the  vi  et  armisj  battery  and  wounding,  they  plead  not  guilty ; 
and  as  to  the  refidue,  &c.  which  includes  the  afiault,  &e* 
they  juftify.  1 

As  to  the  fourth  objection,  that  it  does  not  appear  that 
the  dodor  was  a  member  of  their  body,  he  anfwered,  that 
if  he  was  a  pra&ifer  of  phyfick  in  London,  as  he  has  admit* 
ted  himfelf  to  be,  the  Cenfors  have  fufficient  authority  over 
t  him,  whether  he  be  of  their  body  or   not,  by  the  exprefs 

words  of  the  letters  patent.  And  for  thefe  reafons  they  all 
held  the  plea  to  be  good.  And  judgment  was  given  for  the 
defendants. 


College  of  Phyficians  verf.  Levett. 

AprifluJitcdoc-  npl  H  E  plaintiffs  brought  debt  againft  the  defendant  for 
tor  of  one  of  the  J[  25/.  for  having  pra&ifed  phyfick  within  London  fat 
J!oJTrad!feCan"  month8>  w^™t  licence.  Upon  nil  debet  pleaded,  it  was 
phyiick  in  Lou-  tried  before  Holt  chief  juftice  of  the  king's  bench  in  Lon- 
don, or  within  don  at  Guildhall  on  Tuefdav  the  eighteenth  of  Novetnbtr  1 701, 
feven 1  milciof  jn  Michaelmas  term  10  Will  3.  And  the  defendant's  de- 
]llZf)^L  !L  fc»cc  was«  that  he  wa$  *  graduate  do£tor  of  Oxford.  But 
college  of  phy-  Jt  wa8  ruled  by  Holty  upon  contideration  of  all  the  fta- 
ficians.  vide  tutes  concerning  this  matter,  that  he  could  not  praCHfe 
ante  456.  within  London^  or  (even  miles  round,  without  licence  of  the 

college  of  phyficians.     And  by  his  direction   a  verdidk  was 

given  for  the  plaintiffs. 

Adjudged  accordingly  on  a  fpecial  verdict,  Mich.  4.  G.  1. 
B.  R.  1717.  College  of  phyficians  vtrf.  Dr.  Weft*  10  Mod* 
353.  who  was  a  graduate  at  Oxford. 

Trin 
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Sir  John  Holt  Chief  Jujlice. 

Sir  Thomas  Rokeby] 

Sir  John  Turton        KjuJHces. 

Sir  Henry  Gould      J 


Wiggon  verf.  Branthwait. 

S.  C.  i*  Mod.  2S9-  Holt,  7St.  w„£k  ^ u 

TRefpafs  for  taking  of  goods.    The  cafe  was  thus.    The  fcription.  ace. 
abbot  of  Bromhall was  feifed  in  fee  in  right  of  His  mo-  Vaugh.  159. 
naftcry  of  the  manor  of  Bromhally  and  he  and  all  thofe  whofe  1?^*'  Vv  6p 
eftatc  he  had,  had  time  whereof,  EsV.  had  wreck  of  the  fea.  N#  B'  **9' 
The  manor  by  the  diflblution  of  the  monafteries  came  to  D.  ace  5  Co. 
Henry  VIII.  by  which  means  the  wreck  being  a  royal  fran- *°*-  *>•  a  [nil. 
chife,  was  vetted  m  him  in  jure  coronae.     And  he  being  fo  wrcckd"l"Bra 
feifed,  granted  the  office  of  lord  high  admiral  of  England  to  the  gen^#  a£ '  ^ 
vifcount  Lijlt,  with  aU  wrecks  of  the  fea  and  all  other  profits  Prcfcription.pl! 
to  the  faid  office  appertaining.     And  afterwards  he  granted  a*- Dc  fon  tort, 
the  manor,  £sV.  to  B.  under  whom  the  plaintiff  in  the  ac~  The  office  of 
tion  claims.     But  becaufe  that  (as  the  defendant's  counfel  ]ora  high  admi- 
urged)  the  wreck  being  granted  to  the  lord  Lijle  before,  and  ral  of  England 
not  recited  in  the  grant  to  B.  it  did  not  pafs  by  the  king's  «»•  cxiftcd  im- 
grant  to  the  patentee ;  therefore  they  feifed  the  goods  for  ^J^1  £. 
the  king.     But  Holt  chief  juftice  over-ruled  this  matter  upon  ftridion  in  the 
the  evidence  at  the  trial  in  Suffolk.     Becaufe  the  wreck  ap-  operative  claufe 
pertaining  to  the  manor  by  prescription,  could  not  pafs,  asofap?nt?PPlT 
appertaining  to  the  office  of  lord  high  admiral,  to  the  lord  ^^y^* 
Lijle.     And  it  being  moved,  that  it  might  be  found  fpeci-  bft  antecedent 
ally,  he  refufed.    And  therefore  Mr.   Whittaker  tendered  a  word  of  grant. 
bill  of  exceptions  which  was  fealed,  and  a  writ  of  error  M  thc  aPPur- 
brought,  and  errors  affigned.     And  upon  the  firft  argument ^anor?n°the 

handi  of  the  crown  pafs  by  a  grant  of  the  manor  with  the  appurtenances,  though  they  are  no* 
particularly  recited  in  the  grant.  Vide  Com.  Grant,  G.  7.  ad  Ed.  vol.  3.  p.  449.  G.  10.  ad 
Ed.  vol.  j.  p.  450. 

the 
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Wiceow  the  judgment  was  affirmed,  nifi,  &c.  Mr.  folicitor  general  (Sir 
Bramthwait.  J°^n  H?™!**)  argued,  that  the  wreck  would  pafs  by  the  words 

'  maris  ejeBa%  which  claufe  was  not  retrained  with,  apper- 
taining to  the  office,  &c.  there  being  other  diftinft  matters 
g -anted,  to  which  the  reft  rift  ion  at  the  end  mud  be  applied. 
ut  per  Holt  chief  juftice,  in  regard  that  there  is  but  one 
concejfit)  or  word  of  grant,  all  the  claufes  (hall  l>e  taken  to 
depend  upomone  another,  and  the  claufe  of  reftraint  will 
extend  to  them.  Otherwife  if  there  had  been  any  word  of 
grant  intermediate.  And  of  that  opinion  was  the  whole 
court.  But  afterwards  upon  the  rule  for  judgment  ntft%  £sV. 
Mr.  JVhittaher  came,  and  argued,  that  the  reftraining  claufe, 
of  eldem  fpeBantia  et  pertinentia%  did  not  extend  to  wreck  of 
the  fea :  becaufe  wreck  could  not  belong  to  the  faid  office 
by  prefcription,  for  the  office  itfclf  begun  within  time  of 
memory.  Spefm.  verbo  Admiralty.  And  therefore  it  muft  be 
compared  to  the  cafe  in  9  Co.  27.  b.  where  the  king  grants 
bona  et  catalla  felonum  d'tfto  manerio  fpeBantia  et  pertinentia ; 
there  becaufe  goods  and  chattels  of  felons  lie  in  grant,  and 
cannot  be  appendant  to  the  manor,  therefore  it  amounts  to 
a  new  grant  of  them.  So  here,  becaufe  wreck  cannot  be 
appendant  to  the  office  by  prefcription,  it  will  amount  to  a 
new  grant  of  all  the  wrecks  of  England  then  in  the  king's 

.  hands.  2.  He  infifted  upon  the  fame  objection  that  the  fo- 
licitor  general  had  made  before,  and  cited  fomc  cafes,  to 
prove,  that  the  words  of  reftraint  mould  not  be  applied  to 
them,  but  that  the  necnon  would  make  them  feveral  fen- 
fences.  1  Leon.  119.  2  Roll.  Abr.  51.  14  Vin.  79.  pi. 
17.  And  for  the  matter  of  non-recital,  he  cited  Dyer,  77. 
*,  But  per  Holt  chief  juftice,  wreck  may  be  claimed  by 
prefcription  ;  and  for  all  that  appears,  wreck  may  belong  to 
the  lord  high  admiral  by  prefcription.  For  the  office  of 
lord  high  admiral  is  an  ancient  office,  time  whereof,  tie. 
though  perhaps  it  was  not  vefted  in  a  (ingle  perfon,  or  in 
the  fame  manner  as  it  is  now.  In  Dyer  152.  b.  there  is  a 
prefcription,  for  the  lord  high  admiral  to  grant  the  office  of 
rcgifter  of  the  admiralty  for  life.  And  that  is  an  anfwer  to 
the  firft  objection.  *  As  to  the  fecond,  the  cafe  -in  1  Leon. 
1 19.  2  Roll.  Abr.  51.  14  Vin.  79.  pi.  17.  is  becaufe  the 
general  words  follow  the  fpecial,  and  without  fuch  con- 
ftrudion  the  fpecial  words  would  be  void.  And  Holt  chief 
juftice  faid,  that  he  made  no  doubt  but  wreck  belonged  to 
the  admiral  about  the  five  ports,  and  fuch  places  where  he 
was  moil  converfaot  in  ancient  time.  Judgment  was  affirm- 
ed abColutely.     Ex  relatione  m  ri  Jacob* 


Rex 


Trin.  Term  ix  Will.  3.  475 

Rex  wrf.  Fofter. 

JfOfter  was  indificd  for  that  he  bad  ingroffed  magnos  et£™6^™*1 
*     exceffives  numeros  wlucrum  +erarum  (Anglice  wildfowl)  great  number* 
t*or  tuarum%  with  (a)  defign  to  n.akr  them  dearer,  feV.  Mr.  of  dead  wild 
Robert  Byre  moved  to  quafh  it  for  the  uncertain ty*  beroufe  fowl  with  a  de- 
they  do  not  (hew  how  much,  &c.     And  he  cited  Cro.  Car.  t^^^ 
3S0.  magnom  qaaniitatemjlraminu  etfoeni  held  ill.     And  the  qualhcd  for  no- 
cafe  of  the  King  and  Roberts  fince  the  revolution,   i   Sbctu.  certainty.  Vide 
389.  4  Mod.  100   where  a  ferryman  was  indi&ed  for  ex-  '^jf^'134* 
tortion  in  taking  fourpence  a  t'core  for  Cheep  carried  over,  Bro.indiament 
where  he  (hould  but  have  taken  twopence  a  ft  ore,  fcfr.     i  he  ?i.i.  i  Lev. 
defendant  upon  not  guilty  pleaded  was  convicted,  but  judg-  aoj.  aHawk.c. 
ment  was  arretted,  becaufe  the  indiclment  did  not  (hew,  for  ai-*  7***1.**. 
how  many  fcore  he  bad  taken  fourpence.    And  the  indi&-  com.  iodiA-7' 
ment  againft  Fofter  was  quafhed*  ment;  g.  3. 

ad.  Ed.  voL  3    ' 
(«)  Vide  4  Mod.  X03.  p.  joj. 

Poller  verf.  Hexam.    Ante  427* 

THE  cafe  of  conufance  demanded  by  the  bifliop  of  Ffy 
was  this  term  moved  again.  And  then  the  conufance 
was  allowed  nijs,  f  «V.  And  Holt  chief  juitipe  demanded  a 
fight  of  the  record  of  the  cafe  in  hdnvatd  3.  but  they  h..d 
only  a  co^y  of  it.  Upon  which  Holt  faidf  that  the  record 
ioeif  (hould  have  been  in  court,  where  the  judgment  is 
grounded  upon  the  record,  as  it  is  here  the  entry  being  in- 
fpeciu  record*,  &c.  And  he  faid  that  the  demand  ought  to 
be  entered  as  of  Hilary  term,  and  fo  continued  by  curia  ad- 
mifmre  Wf,  ts  c.  .  And-  he  faid,  that  they  had  no  need  to 
have  pleaded  Jo -many  allowances  \  but  they  might  have 
pleaded  but  one  only,  and  have  relied  upon  it.  21  Mdnu.  4. 
44.  acevd.  For  if  a  franchife  lies  in  grant,  and  cannot  be 
claimed  by  prescription,  and  allowance  in  the  king's  bench, 
or  eyre,  or  confirmation  by  patent,  will  be  fufficient. 


Lacy  wrf  Williams.     Ante  227*  w^rr0 

S. C.  Carth. 47*.  8*.  j6$.  Hok,  614.  is  Mod.  261.  Rot*  sU' 

ERROR  was  brought  upon  the  judgment  given  in  this  A  "j^T^htL 
caie  in  the  common  pleas,  ante  129.  and  the  general  ^Jrl^jiL 
errors  were  affigned.     And  the  fame  point  was  argued  here,  praecipe  had  no 
as  in  the  common   pleas,   viz.     Whether  a  recovery,  in  freehold  at  the 
which  there  was  90  tenant  to  the  praecipe  before  the  writ  of ,ct™"  ^  Ac 
/unumnuu  ad  warraMizendum,  ifbicd,  and  then  a  tenant  was h^h^before* 

judgment.  Vide  ante,  a  a  7. 
made 
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L,Acr        made  to  the  praecipe  pending  the  writ  of  fammons,  and  be- 
«.  fore  the  return  of  ir,  and   the  recovery  afterwards  paffed; 

Williams,    whether  this  common  recovery  be  good  ?     And  it  was  urged 
by  Mr.  Pratt  in  the  writ  of  error  for  the  plaintiff  in  error, 
that  the  recovery   wa$  not  good.    For  (by  him)  though  a 
common  recovery  is  a  common  afiurance,  yet  it  has  forms 
'  peculiar  to  it,  which  ought  to  heobferved  ;  as  if  there  is  no 

tenant  ta  the  praecipe  pending' the  fuit,  and  a  recovery  is  fuf- 
fered,  it  will  be  void ;  but  according  to  i  Ro/L  Abr.  86S. 
b.  31.  10  Vin.  443.  pi.  3.  Cr»  Car*  282.  it  will  be  good 
againft  the  parties  by  eftoppel,  but  not  againft  the  iffues  iif 
tail,  which  is  the  prefent  cafe.  In  fuppofition  of  law  the 
tenant  ought  to  have  the  lands  at  the  time  of  the  fuing  of 
the  writ,  other  wife  he  cannot  render  them  as  the  writ  fup- 
pofes. But  if  he  purchafes  the  lands  pending  the  writ,  that 
will  make  the  writ  good  \  conirdxf  they  come  to  him  by  de- 
fcent,  pending  the  writ.  4*  Ed.  3.  $.  r  H  6.  1.  18  Ed. 
4.  26.  But  it  there  is  no  tenant  at  the  return  of  the  writ, 
the  writ  is  abated ;  but  the  court  cannot  abate  an  abateable 
writ  without  plea.  9  Ed.  4.  1 2.  per  Littleton.  There  is  no 
difference  between  a  writ  abated  and  abateable  as  to  a  ft  ran- 
ger, for  though  the  tenant  does  not  take  advantage  by  it 
fey  plea,  yet  that  will  not  prejudice  a  ftranger.  In  7  H.  6. 
tp,  20.  entry  of  the  difleifee  upon  the  tenant  pending  the 
writ  abated  it  And  a  recovery  fn  formedon  again!!  the 
tenant  pending  the  writ  abated  it.  3  H.  6.  34.  But  aliena- 
tion by  tenant,  or  recovery  againft  him,  by  covin,  will  not 
abate  it ;  for  in  fuch  cafe  he  continues  tenant  as  to  the  de- 
mandant until  judgment  that  he  ought,  (5V.  but  m  the  for* 
mer  cafe  he  does  not  continue  tenant  until  judgment,  and 
therefore  the  writ  is  abated.  See  Bro.  Briefe  108.  182.  Judg- 
ment againft  him  by  eftoppel  (hall  be  good  againft  him.  2. 
The  count  fuppofes  the  tenant  to  be  the  tenant  of  the  lands, 
otherwife  to  what  purpofe  do  they  make  a  demand  againft 
him,  3.  The  voucher  fuppofes,  that  the  tenant  has  feifin 
of  the  lands,  for  ir  would  be  abfurd  to  vouch  another,  to 
warrant  lands  to  him  which  he  hath  not  And  the  defini- 
tion of  a  warranty  fuppofes  feifin  in  the  lands- warranted. 
Cd.  Litt.  365.  a  9  Edw.  3.  12.  The  vouchee  may  coun- 
ts 1  lead  the  voucher  by  non-tenure,  or  entry  pending  the 
writ  and  if  the.  vouchee  does  not  plead  thi^,  buf  vouches 
ov<  r  the  fecond  vouchee  may  plead  this  counterpiea.  21 
H.  6.  .24.  49.  -Voucher  ii  in.  nature  of  all  action,  Co. 
Litt.  102.  a  and  every  one  ought  to  have  caufe  of  a£Kon 
at  »  c  beginning  of  it.  Br*.  Hriefe  77  Voucher  comes 
in  the  room  of  ivarrantia  thartae^  and  differs  only  an  this, 
rhvit  voucher  mult  be  after  an  action,  but  noarrantia  chart** 
may  before  an  action  brought  againft  him ;  bit'  watrm- 
tia  chartae  cannot  be  brought  but  by  him  who  is  enant  of 
the  land,  Hob.  21.  and  for  the -fame  reafe*  a  m  n  who  i* 
not  tenant  of  the  land  cannot  vouch.  Then  hsre  the  te- 
nant 
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nant  cannQl  vouch  the  vouchee,  and  though  t£e  voucKee       l>*cr 
has  not  counterpleaded  it,  fo  that  it  will  be  good  again  ft  him  *: 

by  eftoppel,  yet  the  iffue  in  tail  will  not  be  bound  by  ef-       IltlAMt- 
toppel  ot   the  anceftor,  for  he  claims  per  formam  doni.     3 
Co.  3.  b.     12  Edw.  4.  14.  b. 

Objection.  If  the  tenant  purchafes  the  land,  pending  the 
writ,  that  will  make  the  writ  good,  &c.  Anfwer.  That 
rule  is  laid  down  upon  cafes  upon  pleas  in  abatement,  and 
therefore  mud  be  underftood,  where  the  purchafe  is  before 
the  time  for  pleading  in  abatement  is  expired. 

Objection.  Where  non-tenure  is  pleaded  to  avoid  a"re- 
covery,  he  pleads  that  he  was  not  tenant  at  the  purchafing 
of  the  writ  nee  unquam  poftea  %  which  goes  to  the  time  of  the 
judgment.  Anfwer.  1.  That  is  nofa  fubftantial  part  of 
the  plea.  1.  The  nee  unquam  poftea  mud  be  underftood 
from  the  purchafe  of  the  writ  until  the  time  of  the  plead* 
ing ;  for  it  does  not  appear  in  any  of  the  cafes,  that  the 
demandant  replies,  .that  the  purchafe  was  after  the  time  of 
the  pleading. 

Mr.  Keene  for  the  defendant  in  error  argued  t  contra,  that 
there  is  no  reafoi)  for  avoiding  a  common  recovery,  except 
that  the  recompence  will  not  inure  to  the  iffue  in  tail.  3 
Co.  5.  a.  b.  Owen  v.  Morgan.  Hob.  259.  And  here  the 
recompence  in  value  will  enure  well  to  the  iffue.  It  has 
been  generally  taken,  that  there  mud  be  a  tenant  at  the 
time  of  the  return  of  the  writ ;  but  thofe  books  mull  be 
underftood  of  a  recovery,  where  the  tenant  and  vouchee 
appear  at  the  fame  day,  and  judgment  is  then  given.  Hob. 
262.  12  Ed.  4.  14.  becaufe  it  is  a  recovery  from  the  faid 
day.  A  writ  is  faid  to  be  depending  until  judgment.  And 
therefore  if  the  vouchee  counterpleads  the  voucher,  that  the  / 

tenant  had  nothing,  tfr.  at  the  time  of  the  voucher,  he 
ought  to  fay,  ftec  unquam  poftea.  45  Ed.  3.  2  Raft.  Ent. 
273.  a.  367.  a.  Noy.  126.  In  this  cafe  it  had  been  good 
in  an  adverfary  action,  becaufe  it  had  been  his  own  a&.  41 
Ed.  3.  5.  8  Ed.  3.32.  10  Ed.  3.  21.  And  he  cited 
aJfo  the  cafe  of  Sambourn  v.  Belt)  1  Show  347,  where  in  a 
writ  of  error  brought  to  reverfe  a  common  Yecovery,  the 
errors  were  held  to  be  ill  affigned,  becaufe  it  was  faid  only, 
that  there  was  not  any  tenant  to  the  praecipe  at  the  return 
of  the  writ,  where  it  (bould  have  been,  nor  at  .any  time  af- 
terwards before  judgment. 

Holt  chief  juftice.  If  the  vouchee  comes  in,  and  coun- 
terpleads the  voucher  by  non-tenure  of  the  tenant,  he  ought 
to  fay,  die  impitrationuy  £sV.  nee  unquam  poftea.  The  fame 
law  if  the  tenant  pleads  nontenure  in  abatement    But  if 

the 
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Lact  the  tenant  comet  iti  by  a&  of  law,  is  by  defcent,  pending 
Viluahi.  tne  w"f»  ^a*  ought  to  be  pleaded  fpeciafly.  The  general 
rule  it,  that  if  the  tenant  gain  the  freehold  after  the  writ 
purchased,  and  at  any  time  before  judgment,  it  makes  the 
writ  good.  And  there  is  flood  feafon  for  it,  for  why  (herald 
the  recovery  be  ill,  but  becaufe  it  is  againft  a  man  who  had 
nothing  at  the  time  of  the  recovery,  which  fails  in  that 
cafe  ?  In  fare  facias  againft  terre-tenants  after  a  recovery 
they  ought  to  plead,  that  the  tenant  had  nothing  in  the 
land  then,*  tjf<\  nor  at  any  time  after ;  and  wirhout  adding 
nee  unquam  poflea  it  would  be  an  ill  plea.  And  as  the  writ 
is  made  good  by  a  fubfequent  purchafe,  fo  the  vouchee  is 
made  good  by  a  fubfequent  entry  into  warranty  by  the 
vouchee.  And  therefore  there  is  here  a  good  tenant,  and  a 
good  vouchee  and  a  good  recovery  And  as  to  the  mat- 
ter of  the  caufe  of  adion,  the  demandant  might  have  good 
caufe  of  a£tion,  though  the  tenant  has  not  the  lands;  for 
the  demandant's  right  is  the  caufe  of  aft  ion,  and  not  the 
other's  being  tenant  to  the  praecipe.  And  therefore  if  the 
tenant  hath  the  lands  to  render  before*  judgment,  it  will  be 
good.  To  which  the  other  judges  agreed.  Judgment  was 
.  affirmed,  nifi.  And  the  laft  day  Mr.  Squib  came,  and  ar- 
gued to  the  fame  purpofe  as  Mr.  J*ratt  before,  and  cited 
x8  Edw.  4  13.  1%  Edw.  4  26  per  Littleton.  But  the 
court  continuing  of  their  former  opinion,  judgment  was 
affirmed  absolutely.  And  Holt  chief  juflice  faid,  that  the 
•  ,  reafon  of  the  recompense  in  value  in  the  cafe  of  common 
recoveries  is  ratio  una  fed  non  mnica  ;  for  where  a  recovery  is 
againft  tenant  in  tail,  it  will  bar  the  reverfion  expectant 
upon  it,  and  yet  the  recompence  in  value  cannot  go  to  that, 
which  was  a  great  drain,  and  (hews  the  favour  allowed  to 
common  recoveries* 

Farow    verf.  Chevalier. 

In  covenant tfe  S.  C.  Salk.  13*    Holt.  i76. 

bffiaCtdUT  *«  /^iOvenant  was  brought  by  a  matter  againft  his  fervant, 
«ilT°  R.^cc?  V^l  uP°n  a  covenant  not  to  buy  or  fell  without  his  ma- 
cro. Car.  176.  (lei's  leave ;  and  the  breach  was  afligned,  that  he  had  diver* 
pL  13.  vide  ju  diebus  it  vieibus  between  fuch  a  day  and  fuch  a  day,  fold 
Mtew6^Com. ^  jf  g  an j  q  anj  <|;TCrg  ^ex  perfons  unknown  to  the 
ad.  Ed/voL4/  pfeint'ff'  Roods  to  the  value  of  800/.  and  another  breach 
p.  40.  See  alio,  was  laid  for  having  bought  goods  in  the  fame  manner. 
1Ler.94.Cro.  Upon  iflue  joined,  verdift.  for  the  plaintiff".  And  it  was 
Uponuovcnam rnovc<'  *n  arrc^  ol"  judgment,  that  the  perfons  were  uncer- 
Bottofeilgoodt t5"n  t0  whom  the  fale  was  made ;  and  the  time  in  which  the 
without  leave, a  fale  was  made,  was  uncertain  alfo;  which  ought  to  have 
breath  that  the  been  fpccially  (hewn.  To  which  Mr.  Hall  for  the  plaintiff 
"^B^dC.  anfwered,  that  the  perfons  have  no  need  to  he  (hewn,  for 
and  divert  other  perfont  unknown  to  the  plaintuft,  on  divert  days  and  times  between  two 
particular  dap,  it  pod. 

avoiding 
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avoiding  prolixity  in  pleading.      3  Cro.  916.  Braban  v.  Ba-        Faicw 
con%  2  Cro.  565.      Cro.  Car.  610.  laid  generally.     And  as    CHlv**tIIE 
to  the  time,  diverfis  diebus  et  vicibus  was  well  enough.  Raym. 
8,  9,  10.  Stile  420.  428.      Holt  chief  juftice.     In  an  ad  ion 
of  covenant  the  breach  may  be  afligned  generally.     But  in 
debt  upon  a  bond  conditioned  to  perform  covenants,  the  re- 
plication  [a)  ought  to  be  more  certain.     Where  an   a&  j$  («)  D.  ace.  ante 
defcribed  to  be  done  between  fuch  a  day  and  fuch  a  day,  rfi-  Jg^*^ 
verfis  diebus  et  vicibus  %  in  another  a&ion  brought  for  the  fame  2a.  Ed.  Vol.  y 
thing*  one  may  aver,  that  the  former  aft  ion  was  for  the  p.  104. 
fame  thing,  &c.    To  which  Gould  juftice  agreed.     But  (by 
him)  where  an  (*)  a&ion  is  brought  upon  a  penal  law,  one  (6)  videpoft. 
ought  to  (hew  the  particular  fa&s,  and  diverfis  diebus  et  vici-  jgIt  *  cp^ 
bus  will  not  be  good,  becaufe  there  a  man  is  intitled  to  dif- 
tin&  penalties.      Contra  in  covenant.     Judgment  for  the 
plaintiff.     Ex  relatione  m*ri  Jacob, 

Parkhurft  yerf.  Fofter.  wh^rr. 

fcot.  363. 

HT*HE  plaintiff  brought  an  aftjon  of  trefpafs  againft  the  I-cttinK.  ^ 

\       defendant,   for  billetting  a  dragoon  upon  him,  and  ing»  and provid- 
forcing  him  to  find  him  meat,  drink,  hay  and  draw  for  his  "*«  the  lodger* 
horfe,  &c.    Upon  not  guilty  pleaded,  fpecial  verdift,  fhat  ^™rd» 
the  plaintiff  kept  a  houfe  at  Epfomfet  demijlt conclavia%Anglice  horfe  meat  will 
lodgings,  talibus  quales  came  there  propter  falubritaUm  aeris,  not  fubjc<ft  a 
or  to  drink  the  waters,  or  for  their  pleafures  ;  and  that  dur-  m*°  to  have 
ing  the  time  of  their  abode  there  the  plaintiff  dreffed  meat  ^Thhn^ 
for  them  at  fourpence  the  joint,  or  fold  them  meat  ready  s. osalk. 387. 
dreffed,  if  they  pleafed,  and  alfo  fmall  beer  at  twopence  the  5  Mod.  417. 
mug,  and  alfo  found  for  them  (table  room,  hay  and  oats  for  P^*417*  ." 
their  horfes,  paying,  eightpence  a  night  for  hay,  and  four-  Bu^7uftS?e 
pence  a  gallon  for  oats  ;  and  that  he  bad  no  licence  to  fell  Soldimj.uth. 
ale  from  the  juftices  *  and  that  he  did  not  fell  any  of  the  faid  Ed.  vol.  4.  p. 
ptovifions  to  any  other  perfon  :  then  they  find  the  defendant  *"• 
conftable,  and  bring  him  within  the  aft  for  billeting  fol-  IS^wn- 
diers,  fate,  and  that  he  billeted   the  foldier  upon  the  plain--  (table  for  bmet- 
tiff,  and  that  the  foldier  compelled  the  plaintiff  to  find  him  ing  afoldier  up- 
meats  ts'c.     And  the  question  was,  whether  the  plaintiff  on  *  man  not 
was  fuch  a  perfon  as  the  aft  of  4  far  5  W.  Is?  M.  c.  13./  18.  ^CX  ^.'s. 
intends  to  make  liable  to  have  foldiers  billeted  upon  him  ?  c.  s*ik.  387. 
And  the  whole  court  was  of  opinion  that  he  was  not.     For  s  Mod.  427. 
this  a&  is  a  great  invafion  of  the  liberties  of  the  fubjedj  Carth.  417. 
and  therefore  if  the  words  of  the  a£t  will  be  fatisfied,  with-  SwS  J" 
out  including  fuch  a  perfon  as  the  plaintiff  is  defcribed  to  the  luldicr  in 
be,  it  (hall  not  be  extended  to  him.     And  he  is  not  within  obliging  the 
any  of  the  words  of  the  ftatute ;  for  lodgers  cannot  come  by  J"*?1  yrhora 
authority  of  law  upon  their  journey  without  a  previous  con-  findVm^ett 
tra&,  and  the  plaintiff  may  refufe  any  of  them,  if  he  pleafes  *,  &c.  iuhe  coml 
and  therefore  he  is  more  limitted  than  him  whom  the  aft  pulfion  of  the 

defcribes.  {*'*"**<>  M* 

ietcd  him. 
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Paekhurst  describes.  2.  They  have  not  any  beer  to  fell,  but  only 
FatTM.  w^at  fcrvcs  tbeir  family  ;  and  therefore  it  cannot  be  an  ale- 
houfe.  Befides,  that  he  is  not  obliged  to  fell  at  certain 
rates ;  and  therefore  he  is  not  comprehended  within  any  of 
the  perfons  defcribed  in  the  aft.  ^  But  then  Mr.  ferjeant 
Wright  and  Mr.  Cowper  for  the  defendant  had  taken  execp- 
'  tion,  that  there  is  a  variance  between  the  verdict  and  the  de- 
claration ;  and  according  to  2  Roll.  Abr.  717.  if  there  is 
more  in  the  declaration  than  in  the  verdtft,  the  variance 
will  be  fatal,  if  that  which  exceeds  16  material.  The  plain - 
tiffherc  declares,  that  the  defendant  billetted  a  dragoon  up- 
on him,  and  compelled  him  to  find  for  the  dragoon  meat, 
isfc.  The  verdict  finds,  that  the  defendant  billeted  the  dra- 
goon there,  but  that  the  dragoon  compelled  the  plaintiff  to 
find  him  meat,  t£c.  Now  this  aftioh  being  conceived  at 
common  law,  (for  it  cannot  be  upon  the  flatute,  becaufc  it 
does  not  conclude  contra  formam  Jlatuti)  the  defendant  will 
not  be  anfwerable  for  confequential  damage,  but  every  one 
mud  anfwer  for  his  own  damage  ;  otherwife  perhaps,  if  it 
had  been  brought  upon  the  flatute.  Holt  chief  juftice.  ,  But 
at  common  law  if  a  man  does  an  unlawful  aft,  he  (hall  be 
anfwerable  for  the  confluences  of  it,  especially  where,  as 
in  this  cafe,  the  aft  is  done  with  intent  that  confequential 
damage  (hall  be  done.  This  cafe  was  argued,  Hi/.  10  WuL 
3.  by  Sir  Bartholomew  Shower  for  the  plaintiff*,  and  by  Mr. 
Cowper  for  the  defendant ;  and  Pafch.  1 1,  by  Mr.  Broderick 
for  the  plaintiff,  and  ferjeanl  Wright  for  the  defendant.  And 
this  Trinity  term  judgment  for  the  plaintiff  by  the  whole 
court. 


Anonymous. 


AN  aftion  was  brought  upon  a  policy  of  infurance  for 
infuring  the  life  of  S\r_Robert  Howard  for  one  year 


A  computation 
of  time  f  rem  the 

commences  the  from  the  day  of  the  date.  The  policy  was  dated  3  8<pt. 
jnftant  th«  a&  1697,  and  Sir  Robert  died  the  third  of  September  1698,  at 
x8donc*  R*  *?*•  one  of  the  clock  in  the  morning.  And  per  Holt  chief  juf- 
fce the  cafcT  **cc*  a  ^te  ^/WJ  excludes  the  day  of  the  date ;  but  a  data,  or 
there  cited.  *  confeclione>  is  from  the  aft  done,  and  fo  commences  the 
A  computation  fame  day  that  it  is  dated  or  delivered.  See  5  Co.  1.  Co.  Lit. 
^MhtbZ**  l6m  *•  A^°  anotllcr  diftin&ion  was  taken  in  this  policy, 
Awno/iinti"  where  though  he  died  upon  the  laft  day,  and  the  law  makes 
the  fub&quent  no  fractions  of  a  day,  yet  he  being  bound  to  infure  the  life 
day.  R.  ace.  0f  Sir  Robert  for  a  whole  year,  and  the  year  was  not  com- 
plete until  the  faid  day  was  expired,  it  will  be  a  breach.  Yet 
Holt  chief  juftice  cited  a  cafe,  where  {a)  A.  was  born  the 
third  of  Stptember9  and  the  fecond  of  September,  twenty-one 
years  after,  he  made  his  will :  and  it  was  held  a  good  will, 
becaufe  the  court  would  not  make  a  fraftion  of  a  day ;  and 
confequently  being  of  the  age  of  twenty-one  years,  he  might 
devife  his  lands.     Sir  Bartholomew  Shower  would  have  given 

evidence, 


ante  a8o.  and 
fee  the  cafes 
there  cited. 
(a)  S.  C.  cit. 
poft.  1096.  3 
Wilf.  »74- 
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evidence^  that  by  the  cuftom,    and  in  the  underflanding  An#mtimv8. 
of  infurers,  policies    begin   the   day    that  they, bear  date, 
though  they  are  mentioned  to  begin  from  the  day  of  the 
dace  v  but  it  was  over-ruled.      This  wa$  at  Guildhall  upon  a 
trial  before  tblt  chief  juftice  this  term.     Ex  relatione  iriri 

Rck  wrf.  Corporation  of  Maiden  in  Eflex. 

a.  C.  $a&.  431- 

A     Mandamus  was  dire&ed  to  the  bailiffs,  tfc.  of  the  bo-  Arcturai*  a 
rough  of  Maiden,  reciting  that  by  their  conftitution  mandanyut  for 
they  ought  to  deft  yearly  two  bailiffs  out  of  fuch  aldermen,  ^etk^°^/^ 
W«r.  who  had  not  been  bailiffs  within  three  years  before  \  ^2ft*eith»p  ex- 
commanding  them  to  proceed  to  an  election,  &e.    They  prefciy  deny  th* 
return  the  letters  patent  to  be,  that  they  fhould  eleft  bailiffs  right  of  eleai- 
outof  the  aldermen  generally  without  any  reftridion,  a^in^cw^r 
that  they  had  defied  two  of  them  fecundum  formam  el  effet*  fccwaneledion 
turn  liter  arum-  patentium.     And  the  return   was  difallowcd,  under  it. 
becaufe  they  fhould  either  have  denied  the  oonftitution  men-  Arduraftatmg 
tioned  in  the  writ,  or  have  fliewn  that  they  had  cleftcd  ■fr.*™*^»^ 

. .  ■       »         1  .  ■•  i      1  1         i«  an° an  election 

cording  to  it;  but  this  return  being  general,  that  they  had Und«rd»t, j* 

made  the  eleftion  out  of  the  aldermen,  waa  not  any  anfwer/bad. 
to  the  writ ;  for   that   might  be  true,  and  yet  feme  of  the 
aldermen  might  be  elefted,  who   had   been  bailiffs  within 
three    years  before,   and    fo   not    within  the  qualification* 
of  the  conftitution  (hewn  in  the  writ.     And  t\\t  Jecundum . 
firmam  tenor  em  et  effiftum  liter  arum  pa  tent  turn  will  not  aid.it, 
becaufe  the  conftitution  (hewn  in  the  return,  varying  from     ' 
that  (hewn  in  the  writ,  will  be  underftood  of  the  letters  pa- 
tent (hewn  in  the  return,  and  not  of  thofe  in  the  writ,     But 
if  they  had  been  agreeable,  it  had  been  goodt    And  pcremp* 
tory  mandamus  was  granted. 

The  Inhabitants  of  King's  La ngley  verf.  the   , 
inhabitants  of  the  Parifli  of  St.  Peter's  in 
St.  Alban's 

aCSilk.  6#5.    1*  Mod.  160. 

MR.  ferjeant  Wright  took  exceptions  to  an  order  nwfe^eqMMf 
at  the  general  quarter  feflions  of  the  juftices  of  peace,  fcffioL  may  a£> 
upon  an  appeal  to  them  made  from  an  order  made  by  two  jourp  an  appeal 
jufticea,  for   removal  of  a  poor   perfon  to  tbe  laft  place  {rGm  a»«* 
of  bis  fcttlemeot.      And  the  exception  was,  that  the  appeal fcm0Ta** 
was  lodged  at  tnc  next  quarter  feuions,  and  it  appears  upon  ,» 

the  face  of  the  order,  that  it  was  not  then  determined,  but 
it  was  adjourned  over  for  further  consideration.  And  it  was 
held  by  the  whole  court,  that  they  might  well  adjourn  an 
appeal  upoh  debate  for  further  confideration. 

Vol-I.  li  ke* 
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If  poffeflion  tin- 

£*£££.  _  Rex  wr/:  Harris.     Ante  440 

inquifnioofora  FNquifition  (a)  of  a  forcible  entry  into  there&ory  of,  feY. 
fmibic  cjrtry  J[  was  taken  the  eighteenth  of  Ocldber,  7  WtL  3.  1695,  and 
ILXtttr  2£r  r5ft5tu?ion  thereupon  was  granted  [V)\  whfch  reftitution  a 
execution  by  a  '^e  ^mc  a^er  wasfet  afide  upon  a  (f)  vi  /*/«  removenda ; 
<  frcfhfnrcc,  the  and  the  fifteenth  of  December ',  10  Will.  3.  1698,  a  new  ret 
farty (hallliaw titution  was  granted;  upon  which  the  inquifition  wasre- 
LSorwkh-movcdinto  lhc  kirtg'8  ^nch  hJ  certiorari.  AndSirJfarw 
out  a  new  in-  tbelomew  Shower,  Mr.  Eyre,  \s'c.  moved  feveral  times,  as 
q-iifitron.  s.  c.  well  the  laft  term  as  this  prefent  Trinity  term,  who  have  are- 

iVth^tida^ce  rc(l5tution-   And  thc  firft  thine  that  thcy  UT&*  waa»  *** 

is  notlmrad?  *$*  fccond  reftitution  was  irregularly  obtained.  1.  Bccauie 
ate,  not.  s.  c.  the  ju dices  had  exceeded  their  power,  by  putting  the  party 
11  Mod,  268.  in  poffeflion  immediately  after  the  inquifition  taken,  and 
mttt  fc^lS thcrcforc  thcT  could  ?<*  g™1**  another  reftitsnbn  after  it. 
for  withi'fa  But  P**  H°k  cn*cf  juftice,  if  poffeflion  be  delivered  by  ba- 
reafonable  time  here  facias  poffeffionem,  or  grant  of  reftitution,  and  that  is 
after  the  aToid-  avoided  immediately  by  a  new  force  ;  there  the  party  {hall 
Mod#»68?wi*  ^avc  a  ncw  ^°here  facias  pojfeffionem,  •*  *  new  writ  of  refti- 
fomc  difference,  tution.  But  if  after  the  reftitution  awarded  the  party  enjoys 
Carth.  496.  quiet  poffeflion,  and  then  he  is  removed  by  a  new  force, 
m«5*61"  Hoh  t'lcrc  mu^  "fort  to  a  ncw  i*m*dy.  h  hath  turned 
«^silk3t3  f*met*mC8  uP°n  ^c  return  of  the  former  writ  of  reftitution 
Three  years  is  before  th2  new  force,  and  where  fuch  writ  is  not  returned. 
an  unreafonaols  But  it  is  the  former  diftinfiion  which  will  determine  the 
time.  s.  c.  xs  C1fc  oneway  or  the  other,  a.  It  was  argued  by  Sir  Bar- 
Canh*4o'f.  thobmrw  Shower  and  Mr.  Eyre%  that  the  grant  of  this  fecond 
Com.  61.  5  reftitution  was  not  good,  becaufe  it  was  not  granted  in 
M0d.443.H0k,  convenient  time.  For  the  intent  of  the  ftatute  of  Henry 
Wner^an^  3u£  ^''  was  to  ^TC  *Pccdv  remedy  ,  at  leaft  after  fuch  delay  as 
fition'foi^rT  was  here,  there  ought  to  be  feme  procefs  to  renew  the  in- 
dole entry  Si  quifition,  upon  which  the  patty  (hould  come  in,  and  (hew 
jualhedafterre- w^at  be  could  fay,  why  reftitution  (hould  not  be  granted; 
•dtf ithe  reft£"  ^0r  *"•  ?°&c&on  n^ght  become  lawful  by  fubfequent  con- 
tution  wMjuft,  ycyancc,  or  otherwise.  And  it  is  agreeable  to  the  reafon 
•  awardingre-reP-  of  the  common  law  ;  for  in  perfonal  a&ions,  after  the  year 
titutkm  it  dtf>  tri(j  jgy^  2  man  could  n«t  have  execution  of  any  judgment, 

iltorSoS'  of  ^ut  Was  d"vcn  t0  his  a&*on  °f  debt  uP°n  the  judgment ; 
right.  '  and  in  real  actions  he  mull  have  had  zfcirt  facias,  as  now  in 
Where  the  ae-  perfonal  a&ions  by  the  ftatute  of  Weflm.  a.  13  Ed.  x.  c.  45. 
^J1™*? ?£&  ji*  3.  Mr.  Eyre  urged  alfo,  that  in  criminal  caufes  where 
the  twinB.  ^'execution  is  deferred,  it  cannot  be  awarded,  without  bring* 
kcountermand-  ing  the  prifoner  to  the  bar.  And  alfo,  that  if  the  King  had' 
od,  an<2  not  put  pardoned  the  offence,  no  reftitution  (hould  go.     Crv.  Jac. 

i^ermlo^  l**'      Ytlv*  9?'       T°  which  H°lt  <*irfjufticc  *$****  and 

u^eTTt  cmh  he  cited  KnigUleyf$  cafe,  who  was  inditted  for  high  treafon 
not  be  Iwarded  in  confpiring  the  aflaffination  of  the  king,  and  being  ar> 
•vithout  again   raigned  at  bar  in  the  king's  bench  confefled  theindi Ament,  and 

jrr.'«;-r£ihecri-        °  ° 

urr.:il  to  t!  c  bar.    Z.  P.  IiMod.  fi»8.    Vide  Cro.  Jac.  405.  Hurt.  at. 

(*.>  On  %  H.  6.  c.  9.    (J)  Trcfcnrly.  Vide  12  Mod.  »68.  (e)  Vide  Rex.  Or,  59.  P.  N.  B. 

54.  Cfi-.a.  StglSfc  Q.  12.     2d.  Kd.  toI.  3.  p.  313.     t  lcft.54.  Moor,  46s.  pA.649.  5  T  ,J1 


judgment 
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judgment  of  death  was  pronounced  a?aind  him  in  Eqfter  *** 
term,  and  execution  was  countermanded,  fo  that  trinity  term  jiAawv 
pafled,  and  then  in  the  long  vacation  they  had  adefiga  to  . 
execute  it;  and  upon  that  all  the  judges  of  England  met,  to 
confider  what  could  be  done;  and  it  was  refdlved  by  all, 
tbat  in  Regard  a  term  had  intervened  without  execution  done, 
it  could  not  be  awarded  without  bringing  KnightUy  to  the 
bar.  And^er  Holt  chief  judice,  it  would  be  the  fame  thing 
if  Trinity  term  had  not  been  pad  but  only  begun  ;  fo  that 
KnightUy  was  imprtfoned  until  Michaelmas  term,  and  in  the 
mean  time  he  obtained  a  pardon.  And  the  whole  court  af- 
ter couGderarion  had,  were  of  opinion,  that  re*reftitution 
ought  to  be  granted ;  for  this  irregularity  in  delay  of  the 
award  of  reditution  for  fo  long  a  rri>e  \  for  it  ought  to  be 
done  immediately,  or  otherwife  great  inconveniencies  would 
follow.  And  Holt  chief  judice  founded  his  opinion  upon  8 
Co.  iiy.t.  Dr,  Ronhanis  cafe,  and  the  oafes  there  put,  where 
auditors  have  power  to  commit  fervants  failing  in  their  ac- 
counts, by  Wt/lm.  13  Ed.  I.  ft.  3.  r.  12.  it  ought  to  be  done 
immediately.  27  H.  6.  8.  So  by  15  R.  2.  c.  2.  commit- 
ment by  a  judice  of  peace  for  a  forcible  entry  ought  to  be 
forthwith.  And  there  is  no  difference  in  reafon,  whyxrefti- 
tution  upon  the  8  H,  6.  c  Q.  fhould  not  be  immediately  as 
well  as  the  commitment  upon  the  15  R.  2.  c.  2.  There  is 
rather  greater  reafon*  becaufc  the  conviftion  upon  the  15 
R.  2.  r.  a-  is  not  traversable,  as  the  inquifition  upon  8  £/. 
6.  c.  p.  is.  And  it  would  be  a  great  mifchief,  and  againft 
the  reafon  of  the  common  law,  if  it  fhould  be  otherwife ; 
becaufc  the  title  in  fo  long  time  might  be  altered.  AndJ. 
though  poflefRon  intimates  that  the  perfon  poflefled  is  the 
rightful  owner,  and  fo  fome  reafon  fot  reditution ;  yet  where 
a  long  foace  of  time  intervenes,  the  faid  reafon  is  riot  of 
force.  And  Holt  chief  judice  commanded  the  judgment  to 
be:  entered  fpecially.  Becaufe  it  appears  upon  affidavit  made 
to" this  court,  that  reditution  was  not  awarded  until  three 
years  after  the  inquifition ;  re- reditution  is  awarded  for  that 
irregularity.  But  Mr.  Northey  prayed  the  court,  that  fince 
re-reftitution  was  mattes  of  favour  of  the  court,  and  not  of 
right,  the  court  would  not  grant  it,  unlefs  they  would  con- 
tent to  try  the  right ;  and  that  it  was  refuted  to  be  granted 
in  the  vicar  of  HaMef*  cafe  in  this  court,  until  the  right  was 
fettled  by  a  trial.  But  per  Holt  chief  judice,  he  has  known 
re-reditution  granted  in  this  manner,  viz*  that  they  {hould 
bring  the  writ  of  re-reditution  with  them  to  the  affizes,  and 
if  the  verdift  upon  the  trial  (hould  be  for  them,  that  they 
fhould  execute  it  immediately.  And  (by  him)  where  the  firft 
reditution  was  jud,  and  the  inquifition  is  quafhed,  there  the 
panting  of  re-reditution  is  difcretionary;  but  where  the 
firft  reditution  was  tortious,  there  re-reditution  ought  to  be 
granted  of  right.  And  (by  hirnV  juftices  of  peace  may  re-  Jo^coiof  peace 
•v,  ,    „  .     -  incafaofafar* 

aMe  entry,  may  remove  the  force  on  view;  but  cannot  grant  reflitution.  Vide  it  R.  a.  c.  ». 
*  H.  U  f   Cam.  Forcible  Foiry,  X>.  i.ad.  Ed.  vol  3.  p.  364.  ~  t 

I  i  I  move 
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&**        move  the  force  upon  the  view ;    but  they  cannot  giant  refti- 
„  v' ;       tution.     Re-refthution  was  granted  by  the  whole  court. 

Rcftiuition   by  whom  granted. 

Re*  *verf.  Sudbury,  Heapes,  ct  af\ 

A  riot  cannot  be 

committed  by        -  .  ,  .  . 

fewer thanthree     \      routofe  et  illicite  afiemblcd  themfelves,  et  fie  ttffhhbbti 

a  battery  ujx 


1  committed  by    TPHE  defendants  were  iftdi&ed  for  that,  that  they  rkUje, 
52STve«.  Man  X»Pl-     Jwo  of  thcr?  wcrc  found.  P11^  and  ** 


P^jjJ18-    s- c-  exiflentes,    riotofe%  routofe,  &c*    commiferunt   a  battery  upon 


a51.3inft.176.  others  were  acquitted.     And  it  was  moved  in  arreft  of  jadg- 
4Bl.C0m.  146.  ment,  that  thele  perfons  being  indited  for  a  riot,  and  only 


Vide  Str.  196.  two  roun(j  guilty,  \t  is  the  fame  thing  as  if  they  had  all  been 
OnTnhuUa-  acquitted ;  becaufe  two  calfnot  be  guilty  of  a  riot,  and  fo 
ment  againftfe- the  verdift  was  repugnant.     Mr.   Mundy  for  the  king  ar- 


▼eralperfoMfor  gued,  that  the  principal  charge  was  the  affault  and  battery ; 

mSrSSiein"  and  thc  riotofi>  &c-  wa8  on,v t0  c*Prc&  thc  manner,  and  a 
fe  affemblcdlDg  Mod  of  aggravation  of  thc  oflence.  And  they  (hould  be  in- 
riotouflyc«m-  tended  to  be  guilty  of  the  battery,  which  was  well  laid,  and 
mittinjjabat-    no  notice  {hould  be  taken  of  the  reft.     And  he  compared  it 

th7dcfcndlntt  to  thc  cafc  x  SaunJ-  228;  whcrc  in  an  aftion  l»M/*r  con/pi- 
amnotbefound  rationem,  &c.  one  only  is  found  guilty,  and  judgment  for 
j^iiltyofthe     the  plaintiff,  becoufe  the  confpiracy  i$  only  circumftance, 

Yd*7*?*'     ®c'  7°neu  93"  2  W'- 5*2'    But^r  Holt  cnicf  juftice,  it  is 
3    od.71.  ^  fpg^i  0ffcncCf  and  is  laid  as  a  riot,  for  the  rktofe  extends 

1  /  to  all  the  fads,  and  the  battery  is  but  part  of  the  riot.    In 

(*)  vide  ante  ^c  ca^C8  c*tcd  l^c  ^  ^^<rcncc  *8  between  an  a&ion  apoo 
3'7o.  *  the  cafe,  and  a  formed  a&ion  of  confpiracy ;  in  the  latter 

one  only  cannot  be  guilty,  contra  in  the  other.  But  here  the 
defendant*  being  acquitted  of  the  riot,  are  acquitted  of  the 
whole  of  which  they  are  indi&ed,  and  no  judgment  can  be 
given  for  the  king.  But  if  the  indi&raent  had  beert ,  that  the 
defendant,  with  divers  other  difturbers  of  the  peace,  &r.  had 
committed  this  riot  and  battery,  and  the  verdi&  had  been  as 
in  this  cafe,  the  king  might  nave  had  judgment.  But  11 
the  principal  cafe  it  was  arretted. 

Chace  verf.  Sir  Ralph  Bor. 

thVniftomof  TTPON  a  reference  to  the  recorder  of  London  by  the 
London  cm-  \^J  lord  chancellor,  to  certify  what  is  the  cuftom  in  £*»• 
c^ninjr  the  ad-  joti  concerning  thc  advancement  of  Children  by  their  fathers, 

ckildreTb  \heir  y'-  which  wou,d  cxc,udc  *cm  from  having  fliares  of  the 
father*"  Vide  pcrfonal  eftates  of  their  fathers  afer  their  death  ;  ferjeant 
3  Eq.  Abr.Cuf-  Love//,  recorder  of  London,  certified  (a)  the  cuftom  to  be 
tonwof  London  tnu5j  v-l%^  jf  tnc  father  gives  to  the  child  1500/.  and  in  his 
4th  Ed  p  154.  W»H  declares,  that  he  has  advanced  him,  and  afterwards  dies, 
aEq  Abr.  A.  the  child  (hall  have  no  part  of  the  refidue  of  the  perfoml 
ift.  Hdp.  »6i.  eftate  of  his  father.  But  if  he  had  faid  by  his  wiH,  that  he 
Com.  Oardian.  .  .     ._,„.-.., 

tJ.  %.  sd.  Ed.  vol.  3.  p.  41c  Co.  Litt.  176.  b.  13th.  Ed.n.  8.  Burn  •  Ectfefiafticat  Law. 
•Wills.  DiOribution.  HI.  ift-  Ed.  vol.  s.  p.  73:. 

(a)  The  certificate  ia  ftt  out  verbatim  in'  1  Eq.  Abr.  ubi  fupra,  audita*  fo  cftmpraiciifive 
as  i;  is  h^re  reprefcnted  to  have  been. 
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bad  given  1500/.  [which  was  a  fufficicnt  advancement]  yet       Cha<** 
'  upon  putting  it  in  hotchpot  after  the  death  of  his  father,  he       #   ^ 
(ball  have  his  (hare  of  the  perfonal  eftate  of.  his  father,  &fr. 
And  if  a  man  marries  his  daughter,  and  gives  her  a  portion, 
if  He  dote  not  take  any  notice  of  it  in  the  will,  this  will  be  ' 
a  fufficient  advancement,  and  fhe  (hall  have  no  (hare  of  her 
father's  perfonal  eftate  after  his  death.     Ex  relatione  iriri 
Selby.     No*e:  Mr.  Che/byre  was  alfo  prefent  in  chancery 
when  Mr.  Recorder  made  this  certificate ;  but  he  did  not  in- 
tirely  agree  with  Mr.  Selby  about  the  certificate  utfufra. 

Intr,  F*fch.  It 

Mafon  verf.  White,  Marks  ct  al\  S'*** 

r*w  "tHI  plaintiff  brought  an  aftion  upon  bis  cafe  againft  a  TO*  <*>*"  °* 
'  ±      the  defendant  White  as  attorney,  and  the  other  de-J^^J^ 
fondants,    for  entering  judgment  againft  him  without  bis  bench  here*' in 
aflcnt,  or  without  his  having  been  arretted,  or  any  procefs  pleading*  inahr 
fned  againft  bim,  and  without  having  made  any  warrant  of  of  the  courts  at 
attorney  to  White  ;  upon  which  a  fieri  facias  iffued,  and  his^™?^^ 
goods  were  taken,  l?c.    Judgment  by  default ;  and  a  writ  cd  to  mean  the 
of  inquiry  being  executed  and  returned,  now  ferjeant  Wright  common  pleat. 
moved  in  arreft  of  judgment.     1.  That  the  declaration  is  Y^c  St£-  3<>i- 
againft  White,  one  of  the  attornies  de  curia  domini  regis  de  J^^J^ 
banco  hie  \  where  it  ought  to  be,  at   Weflminfler;  for  onejuaicesof  that 
cannot  nnderftand  what  place  hie  means,  and  therefore  one  court  are  n<\t 
cannot  know  what  court  the  plaintiff  means.     Sed  nan  alb-  n*"1**00**- 
catur.     Tor  per  curiam,  de  curia  domini  regis  de  banco  is  the  beSLfeTtoSve 
common  pleas;    and  the  judges  will  take  notice  that  the  been  entered  in 
ctmmon  pleas  is  at  Wefiminfter,  and  therefore  hie  is  at  Weft-  vacation,  a*  of 
minfler.     2.  A  fecond  exception  was,  that  the  plaintiff  has  ^j^™1  prc" 
Hot  fasd  who  were  juftice9  of  the  court;  whereas  he  ought  ^n!u  writ  may 
to  have  mentioned  the  chief  juftice  by  fiame,  et  fociis  fuis,  be  repi  dented 
13c.     Sea  non  allocatur.     For  though  in  pleading  of  a  fine  Jo  have  UTued 
they  plead  that  thr  fine  was  levied  before  the  chief  juftice  invaiat,0D^ • 

L  ^    r    •»      r  •  ^l  •  it       i.         .  ^     acc.Bkrr#arS6. 

by  name,  et  focus  futs,  yet  there  is  no  necclhty  here  to  name  pj.  $g3  t 
the  jufttces  of  the  cofirt.  3.  A  third  exception  was,  that 
it  is  faid  in  the  declaration  that  the  defendants,  the  twenty- 
firft  of  December,  5  W.  fcf  M.  procured  judgrrte u t  to  be  en- 
tered, 62V.  Now  the  twenty-firft  of  December  always  hap- 
Eens  out  of  term,  and  the  court  will  take  notice  of  that; 
at  every  judgment  rnuft  be  entered  of  fome  day  in  the  term; 
and  alfo  that  they  profecured  a  fieri  facias  the  twenty-third 
of  December,  &e.  which  is  out  of  term.  But  to  this  it  was 
anfwered  by  Mr.  Ncrthey,  that  the  declaration  fays,  that 
they  %procured  the  judgment  then  to  be  entered  as  of  Mi* 
chaelmas  term  before,  which  is  good.  And  of  that  opinion 
Was  the  whole  court.  And  as  to  the  writ  he  faid,  that  it 
wteemanari  caufavarunt  fuch  a  day,  W<\  But  Wright  faid, 
that  that  would  be  taken  to  be  the  Ufte\  and  he  is  conclud- 
ed by  the  tefic,  and  cannot  aver  againft  it.    To  which  Holt  \ 

chief 
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Maic*  chicf  jufticc  faid,  that  *  mon  cannot  arer  that  a  writ  wis 

Wht  of  another  tefte  than  it  bears ;  but  (a)  one  may  aver  quod  *m 

f«j  Vide  ante  *mnn*™t  at  the  time  alleged.      This  a£tfon  is  for  a  great 

ait.  and  the  wrong,  and  therefore  no  favour  for  the  defendants*    Judg- 

cafes  then  mcnt  for  the  plaintiff. 

cited.  r 

Accrtionrito  Rcx  verf  Orme  and  Nutt. 

remoreaain-  r  f  \H E  defendants  were  indi&ed,  by  indictment  found 
tfc^oid  8*1™  *•  at  *c  ^  &****}'  *or  ma^ingt  printing  and  publifliiro: 
ft  not  to  be  CJ  a  ^a^c  an<*  fomcMous  libel  againft  divers  good  fubjefls  of 
granted  except  the  king  to  the  jurors  unknown,  to  the  intent  and  purpofe 
upon  fpecial  to  defame  the  faid  fubjeds  of  the  king  to  other  fubjeds  of 
caufe.  Vide  tj,e  yng  to  ^  jurois  Co%nitis%  et  cognofcendis%  and  to  move 
Com. Certiorari  A  .-       °  .      J..         r  ,?  A       c  ^  *?  •  'L     • 

D.  ad.  Ed.  vol.  "n*c  among  the  liege  fubjecU  of  the  king  to  the  jurors  un- 
».  p.  4i.  known.  cognitosy  et  cognofcendos ,  &c.     And  this  indi&nienft 

On  an  indid-  after  feveral  motions,  was  removed  into  the  king's  bench  bf 
hT*  foffident  £ert'orarh  which  certiorari  the  court  waa  very  unwilling  to 
canfe  thatthe  grant ;  but  upon  information  that  the  recorder,  before  whom 
recorder  thinks  the  defendants  were  to  be  tried,  looked  upon  himfelf  as  af- 
himfclf  affcAed  fe£ied  by  the  libel,  a  certiorari  was  granted.  And  it  bciog  , 
Anlndidment  ttied  bcfere  Holt  chicf  )ufticC»  at  nif%  prius  at  Guildhall,  the 
for  a  libel  mud  defendants  were  found  guilty.  And  now  Sir  Bartholomew 
fet  forth  who  Shower,  Mr.  Montague^  and  Mr.  Hutton%  moved  in  arreft  of 
fc^uid  rf°n  U"  judgment,  that  this  libel  did  not  appear  to  be  prejudicial  to  any 
An  induament  one»  ^  tnc  Jttror9  did  not  know  the  perfons  who  were  af- 
for  *  libel  upon  feded  by  the  libel ;  therefore  they  could  not  properly  bj 
perfons  to  the  that  the  matter  was  falfe  and  fcandalous,  when  they  did  not 
»  ^nMaekuT"  ^novr  *«  P^01**  °f  whom  it  was  f poken  j  nor  could  they 
even  after  ver-  fy  tnat  ai,7  onc  was  defamed  by  it.  Wherefore,  #,.  jddg- 
dift.  ment  was  Raid   until,  &c.    Note,  this  hbel  was  intiuiW, 

The  lift  of  adventurers  in  the  Ldies  invention,  being  a  iotttrj, 

Intr.Hilo.        ^  f       t  njf 

WM.3.B.R.  lvelon  verj.  Moore. 

Rot.  437-  s  c  s?1k  tSt  Holt,  10.  Carth..  451.  11  Mod.  %6%.  Pleading*  poft.  vol  J. 

!^J^         Noadionliet  P-  *9* • 

0j*(P~      for  a  public  nui  Eborum  ff.  JijfKmorandum  quod  alias f  fciHcet  term  wo  fanBi 

/  lance.  .  S.  C.  -IrJ.    Afictiaclis    ultimo   praeterifo,    coram  domw9 

J^Vf^  apudWejImonaftcriumvenit  Henricus  Jvefon  per  WilleU 

Moor,  180.  pi.  wj/w  Calvert  ottornatum  fuum%  et  protulit  hie  in  curia  diBi 

3ax.D.  ace.       domini  regis  tunc  ibidem  quandam  lillam  fuam%  vtrfus  fohnn- 

Co*  Litt.  56.  a    ntm  ]tfoor  armigerum  et  Ruthamuxorem  ejus*  SamuelemtyrighU 

W.Ton^iaV      Jeremiam   Cclley,  Henricum  Smith  et  Petrum  C  lake  J,  in  euf- 

x    ft  BI.  Com.  119.  todid  matefcattij  He.  de  placito  tranfgrejfionis fufer  cafum  \  Et 

aWilf.58.Vide 

4  Vin.  506.  pi.  V  except  on  account  of  fpecial  damage.  3.  C.  Com.  58*   Comb.  48a    D.  ace. 
Co.  Litt.  56.  a.  Moor,  180.  pi.  311.  5  Co.  73.8.  W.  Jon.  2%%.  aBLConff  aao.  Vide 4  Vin. 
50*.  pL  a.  Com.  Action  on  the  rafe  for  a  Nuifance.  Cl  ad.  Ed.  vol.  I.  p.  ilj^iro*.  Stepping 
'  up  a  common  high  way  »  a  poblic  nuifance.  8.  C.  Com.  58.  Comb.  480.  (The  pretention  of 

cuftomer*  from  coming  to  a  colliery,  per  quod  the  benefit  of  the  colliery  was  loft  ;  and  coals  dug 
up  depretiated it  fuck  a  fpecial  damage  as  will  enable  a  man  to  maintain  an  a&ion  for  a  poblic 
nuifance.  S.  C.  Com.  58.  Comb.  4S0.  tn  fuch  action  the  declaration  cannot  be  excepted  h>  af- 
ter rerdia  becaufe  it  doet  not  name  any  of  the  cuftamer s.  S.  C.  Com.  5  8.  Comb.  48a  Vide  Y 
Vent.  348.  Str.  6#f .  Bull.  Ni.  Pr.  7.  Burr.  24*4*  Where  the  court »  divided  no  rule  can  be 
made.  IU  ace  ante,  171.  D.  ace.  3  Mod.  ij>. 
.*  funt 
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fmnt  pltgii  de  profequendo%fci licet  Johannes  Doe  et  Richardus  Ivrson 
Roe ;  5{uae  qui  Hem  billa  fequitur  in  hate  verba 9  fciUcet,  Ebo-  '  w0^RB 
rumff.  Henritus  tv  fin  queritur  de  Johanae  M*or  armigtro 
tt  Rutha  uxore  /jus,  SamucU  IVtight,  Jeremia  Colley,  Htnrics 
Smith  tt  Retro  Clakty  in  tujhdia  marefcalli  marefahiat  domini 
regis  coram  ipfo  rege  exjUntibus,  pro  to  videlicet,  quod  cum 
fratdidm  Henrscus  hef  n  decimo  quarto  die  Atari  anno  regni 
domini  tVUlelmi tett'u  nunc  xegis  Ang'iuesl3c*  nonoet  diu  antra 
tt  fember  poflen  bucufqut  p^ffi'jjionutus  fuit  et  an  but  pojftffionatus  . 
exiffit  pro  quodam  termino  armor  urn  adtunc  tt  adhuc  venture  tt 
inexpirato  dt  tt  in  qua/tarn  carbonaria9  Anglice  a  colliery,  tt  mi- 
ntra  curbonum*  txi/f*nte  fubttr  foium  et  ttrram  et  in  vifctribus 
eujufJam  claufifroe  puree  the  terrae  fituatattt  jacentis  in  parochia 
dtW  hitkirke  in  comitatu  firatdido  vocatae  Whitkirke-fitld,  tt 
prepe  adjacent  is  cut  dam  alt  at  viae  regiae  in  parochia  pracdida 
duct nt t  tx  boieali  partt  ex  villa  dt  WetheTby  intomitatu  prat- 
dido  in  per  tt  trans  quandam  moram  ibidem  vocatam  W  tnmore 
tt  abinde  in  per  tt  trans  quandam  vent  ham  Ibidem  vocatam  Aul- 
ihaw-lane,  tt  abinde  in  per  et  trans  villam  de  Whitkirke  prat- 
did  am  tt  fie  rttrorfum,  ntcnon  de  et  in  quadam  alia  carbonarix 
tt  minora  carbonum  txifiente  fubttr  folum  et  tarram  tt  in  vift- 
ribus  cujufdam  claufi  mora  five  partt II at  Urrat  in  peroc tua  prae* 
dida  vocatat  Hal  on  moor Jituatae  tt  jacentis  tt  propt  adjacent  is 
communi  altae  viat  ragiae  productnti  tx  bareqli  parte  a  villa  dt 
Whiikiike  ptaedida  in  per  tt  trans  pratdiitam  moram  vocatam 
Witunore  tt  abinde  in  per  tt  tram  ventllam  pratdidam  vocatam 
A  tilth  aw  lane  et  ahindt  in  per  tt  trans  villam  dt  Hilton  prat* 
did  am  in  comitate  praedido  et  fie  retrotfum,  inptret  trans  quam 
quidem  ventllam  vocatam  A  til  (haw  -  lane  car  bones  e  miner  is  prat* 
did  is  acquifiti  et  tffojji  a  cJaufis  pr  a  edict  is  a  J  'oca  vicina  circum- 
jacent ia  catriaritt  portari  Joliti  fuerunt  et  intendebantur  ;  Cum- 
que  etiarn  todtm  decimo  quarto  die  Mai  pratdidus  Htnricus 
Ivefon  magna m  quamitatem,  viz.  ducentas  carradatas*  carbo- 
num e  mineris  praedidis  tffjffirum  in  ctaufis  p*aedidis  fipara-  - 
Hbus  venditioni  txponi  par  at  or  urn  habuit ;  Praedidi  Johannes, 
Rutha,  Samuel,  Jeremias,  Henri c us  Smith  tt  Pttrus  prae- 
mifforum  non  ignari,  fed  machinantes  et  fraudu' enter  tt  maliticfe 
inttndentts  eundtm  Hmricam  ivefon  dt  ufu  et  btntficio  curbona- 
riorum  juarum  impedire  dectpeft  et  deprevart,  tt  emptor  is  car- 
bonum txtra  carbonarias  prdtdidas  tffejfirum  e  carto«atiis 
praedidis  alienate  ctfeduce*  e,  ipjojqut  ad  carbonari  am  praedidi. 
Jobannis  Moor  pi  opt  adjacenttm  in  parochia  praedida  appro- 
priart  et  procurare,  pojlta  fciiictt  prqmtido  dctmo  quarto  die 
.  Mai*  anno  regni  didt  domini  regis  nunc  ncno  fupradido,  qua- 
tuor  caredatas  magnorum  laptdum  et  unaen  radium  magnae 
fraxini  in  via  praedida  in  vtntlla  praedida  apud  parochia m 
praedidam  pofutrunt  it  locavtrunt,  ct  lapidee  et  radicem  fraxini 
pratdidos  ibidem  reman  tre  per  fpatium  union  mnfis  ptrmifirunt 
et  centinuavcrunt,  ptr  quos  quidem  lapiats  et  radicem  fraxini 
ftia  praedida  in  per  et  trans  vsnellam  pracdidam  in  taciturn 

ebflmpata 
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IfMOK  phjiupata  et  obftrucla  fuitt  quod  car ucae  et  carr\agia  pnearri* 
Mmks  a ttone  et  afportatione  carbonum  e  carbonariis  et  mineris  praedU- 
tis  acquijitorum  et  effoffbrum  in  per  et  trans  vtam  prasdi&am 
per  venellam  praediclam  tranftre  non  potuerunt ;  Per  quod  idem 
Henricus  Ivefbn  beneficium  commodum  et  advantagium  carbona- 
riarum  fuarumpraediclarum  per  tot  urn  tempus  praedicJum  tot  a* 
titer  perdidit  et  amiftt%  et  cur  bones  e  carbonariis  praediRis  acqui- 
Jtti  pro  defeclu  emptor  urn  ex  caufa  praedifln  /re  impeditorum  et 
obfltuclorum  magnopere  deteriorate  et  depretiati  devenerunt;  Ad 
damnum  ipfius  Henrici  quittgentai  um  librarum ;  Etir.de  ptodv- 
eit  fttlatn,'  tsfc 

The  plaintiff  declares,  that  he  the  fourteenth  of  May  9 
Will,  3.  et  diu  antea  et  femptr  poflea  hucufque,  was  and  yet  is 
poffeffed  for  a  certain  term  of  years  then  and  yet  to  come 
and  unexpired,  of  a  certain  colliery  in  a  clofe  in  the  partfh 
oiWhitktrke  in  Torkfbire%et prope  adjactn.  cornmuni altae  viae 
regiaef  ducenti  from  fuch  a  place  to  fuch  a  place,  et  Jic  re* 
trorfum9  and  that  he  ufed  to  carry  his  coals  dug  out  of  the 
did  colliery,  in  per  et  trans  one  of  the  places,  in,  through 
and  over  which  the  faid  common  highway  led  *,  and  that  he, 
the  faid  fourteenth  of  May,  had  two  hundred  loads  of 
coals  dug  out  of  the  faid  colliery,  venditioni  exponi  parat 
and  that  the  defendants  intending  to  deprive,  fefr.  the  plain- 
tiff of  the  ufe  and  benefit  of  his  colliery,  and  the  buyers  of 
coals  dug  out  o£  the  ,  faid  colliery  to  alienate  and  feduce, 
and  to  appropriate  them,  and  procure  them  to  come  to  the 
defendant  Moore\  colliery  next  adjoining,  &V.  the  faid  four- 
teenth of  May  flopped  fuch  a  place,  in,  through  and 
over  which  the  faid  highway  led,  which  continued  flopped, 
teV:  for  a  month,  fo  that  the  plaintiff's  carts  and  carriages 
for  carrying  of  the  faid  coals,  {jfc.  could  not  pafs,  &(.  per 
quod  the  plaintiff/*/*  totum  tempus  praediBum  tot  a  liter  perdidit 
the  benefit  and  profit  of  hia^colliery,  and  his  coals  dug  our 
of  his  faid  colliery  magnopere  depretiati  et  deter iorati  devettc- 
runty  pro  defeclu  emptorum  ex  caufa  praediclajtc  impeditorum^ 
&c.  ad  damnum  500/.  Upon  not  guilty  pleaded,  a  verdi£k 
was  given  for  the  plaintiff.  'Upon  which  it  was  againft  the 
a£tion  feveral  times  moved  in  arreft  of  judgment  by  Mr. 
/.  Northey,  Mr.  Buxton,  Mr.  Ward,  and  Mr.  Hutton,  for  the 

defendants.  And  it  was  argued  on  the  other  fide,  that 
the  aftion  would  well  lie,  by  Sir  Bartholomew  Shower,  Mr* 
Mtlfo,  and  Mr.  Cbejhyre,  for  the  plaintiff.  And  now  this 
term  the  court  pronounced  their  opinions  in  folemn  argu- 
ments. 

And  Gould  juftice  was  of  opinion,  that  the  declaration 
would  have  been  good  upon  a  demurrer,  and  that  the  afikm 
would  have  laid;  but  without  doubt  (by  him)  it  is  good 
after  a  vcrdid,  which  has  found  the  damnification.    The 

ohjo&ien 
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obje&ion  againft  this  aftion  is,  that  it  is  founded  upon  a  Ivmom 
matter  which  is  a  public  nuifance,  and  that  the  plaintiff  has  i/^%^ 
received  thereby  no  fpecial  damage,  that  Is  to  fay,  no  damage 
more  peculiar  to  himfelf  than  any  othef  of .  the  king's  fub- 
jefts ;  and  therefore  the  plaintiff  cannot  have  an  aftion  for  . 
apubfick  nuifance,  but  the  remedy  muft  be  by  indi&ment, 
& e\  at  the  king's  fuit  5  but  if  he  nad  received  any  fpechvl 
damage,  he  might  have  had  an  a&ion,  though  the  nunance 
was  pubUck  in  its  nature.  But  to  this  he  anfwered,  that 
though  ho  agreed  that  an  aft  ion  would  not'  Tie  for  a  publick 
nuifance,  without  fpecial  damage,  for  avoiding  multiplica- 
tion of  fuits,  and  therefore  in  this  cafe  if  the  plaintiff  had  * 
concluded  oriljper  quod  his  carts  or  carriages  coiild  notpafs, 
H  would  not  have  lain,  nor  have  been  maintainable,  yet  he 
was  of  opinion,  that  fome  fpecial  damage  appears  'to  be  done 
to  the  plaintiff  by  this  ftoppagc  of  the  way,  which  is  not 
common  to  the  reft  of  the  king's  fubjetts ;  and  this  appears 
hi  the  per  quod,  the  bufmefs  otwhich  is,  to  clofe  the  a&ion, 
and  (hew  the  caufe  of  it.  1  Roll.  Abr.  89.  t  fin.  556.  1 
Dattv.  174.^/.  8.  If  it  be  firft  confidered  in  the  general 
part  of  it,  viz.  per  quod  the  plaintiff  proficuum,  (3V.  of  the 
colliery  Matiter  peraidit,  &V.  Secondly,  if  it  be  Confidered 
with  the  addition,  that  the  co*h  pro  defeku  emptor um  ex  caufa 
fraedi&a  Jtt  hnpeditorum  deteriorati  devemrunt  et  drpretiatt  \ 
tfcough  it  h  not  fhewn  that  there  were  any  buyers  in  parti* 
enlar.  1.  In  actions  upon  the  cafe,  where  damages  are  only 
recoverable,  a  precife  certainty  of  the  damage*  is  not  necei- 
fcry  to  be  (hewn  in  the  declaration,  1  Leon.  236.  and  there- 
lore  thia  general  method  of  (hewing  his  damage  will  be  well 
•noftgfe.  ,  As  if  an  a&ion  be  brought  by  the  m after  for  bat- 
tery of  his  fervant,  who  cannot  maintain  the  a&ion,  un- 
lets, (b)  he  has  received  fpecial  damage  by  it,  aslofs  of  the  (<0  R.  ace  r 
fcmee  of  hb  fervant,  yet  if  he  declares  that  he  has  loft  the  fcu^ftbr,axc^"ant 
fcwice  of  Ms  fervant  per  magnum  tzmpuj,  it  is  well  enough.  ,*"  ^Jl'x"* 
In  9  Co*  53.  in  quod  permittat  the  plaintiff  declared  of  the  vide  3^.567! 
ereftion  of  a  nuifance,  ad  nocumentum  Uberi  tenementi  fuiy  and  J  ***•  **7« 
dH  not  (hew  how ;  but  becaufe  that  it  would  be  only  for 
damages,  it  ftiould  be  left  to  the  inqueft,  as  is  faid  in  3  Ed. 
3.  there  cited,  that  the  affize  would  fay  it  in  certain.  Now 
here  thej**r  quodproficuum^c.  amiftt^  refembles  the  cafe  in 
1  Roll.  Abr.  89.  1  Fin.  556.  1  Danv.  174.  ph  8.  where  in 
an  a&ion  for  digging  of  turfs  in  a  place  where  the  plaintiff 
claimed  common,  per  qnod  he  could  not  have  his  common 
in  tarn  amph  et  beneficiali  modo9  &V .  it  was  held  a  good  decla- 
ration ;  and  yet  without  the  per  quod  the  aftion  will  not  lie, 
at  is  agreed  in  the  faid  book.  2.  But  then  fecondly,  there 
it  bete  a  farther  fpecial  damage,  viz.  that  the  cozh  pro  de- 
fiSu  emptor  um  ex  caufa  praedicla  J!c  impeditorum  det  trior  at  i  et 
depretiati  devenerunt.  And  as  to  the  obje&ion,  that  the  plain- 
tiff has  not  ftewn  who  were  the  buyers,  &c.  he  anfwered, 
1.  That  coals  are  a  thing  vendible  in  their  nature.    2.  That 

there 
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!txi*n      there  is  a  difference,  where  the  damage  it  the  refult  of  a 
Mooei.      ^n8*c  *°ft*ncc»  **  m  ca^c  f°r  wor<*ft>  by  the  (peaking  where* 
(«)  R.  ice  x      of  the  plaintiff  mariiagium  ami/it,    there    (a)    the  plaintiff 
HolL  Rep.  79.  ought  to  (hew  that  there  was  a  communication  of  marriage 
fcu^Ak^  *  ^tween  *"m  *nd  7.  &  &V.  But  where  the  damage  is  com- 
iD*nv^"i?5x  Plicatedf  »ni  «•  greater  or  lefs,  according  to  the  fewnefs  or 
Vin.  393.  pi.  7.  number  of  inftances,  there  the  law  is  otherwife.  And  if  the 
x  Sid.  397.       law  were  not  fo,  it  would  be  very  inconvenient ;  for  in  the 
1  Ut.  »ix.      prefent  cafe  it  would  be  almoft  impoffihle  for  the  plaintiff  to 
{hew  all  the  names  of  his  cuftomers,  {3V.     And  befides,  k 
would  be  a  very  great  difficulty  upon  him,  for  if  he  fails  in 
the  proof  of  anv  of  the  perfons  named  in  his  declaration,  it 
would  be  againft  him  j  and  he   would  be    fo  reftrained  to 
thofe  named  in  the  declaration,  that  he  could  not  prove  any 
(i)D.tcc.  xT.  others  but  them.    In  indiftment  of  barratry  the  (*)  indi£t» 
*.  75*.  754-     ment  is  general,  becaufc  it  confifts  of  multiplicity  of  fa&s; 
(<)D.iccxT.  ^  the  court  in  juftice  will  (r)  compel  the   profecutor  to 
&.  754.  affign  fome  particular  inftances ;  and  if  he  proves  them,  he 

(hall  be  admitted  to  prove  as  many  more  of  them  as  he 
pleafes,  to  aggravate  the  fine.  2.  This  aftion  is  brought 
againft  a  wrong-doer  ;  and  in  fuch  cafes  a  general  method 
of  declaring  has  been  admitted  in  all  the  courts,  though 
liable  to  greater  obje&ions  than  this  prefent  cafe  admits;  as 
(0  Vide  ante  to  declare  .that  (d)  he  was,  and  yet  is,  pofiefied  of  a  meffuage, 
»66.and  the  ind  ufed  to  have  common,  fcf<v  tanquam  ad  meffuagium  prat- 
cato  there  cited.  HBumfheBanUm  et  pertinentem,  and  the  defendant  to  deprive 
him  of  nis  common,  feV.  adjudged  a  good  declaration,  be- 
caufe  againft  a  wrong  doer.  See  9  H.  6.  42.  45.  27  H. 
6.  x.  3.  Since  there  is  no  need  of  a  preciie  certainty  isi 
point  of  damages,  there  will  be  no  difference,  where  die 
damage  is  done  in  a  private  way,  and  where  in  a  pubfick 
way  *  becaufe  there  is  no  difference  between  damages  in 
the  firft  inftance,  and  damages  in  the  fecond  inftance  |  and 
then  the  caie  of  St.  Join  v.  Moody,  intr.  Trim.  27  Car.  a. 
Rot.  1501.  I  Pent,  274.  2  Lev.  148.  3  Kei.  528.  531.  is  a 
cafe  in  point  \  where  the  plaintiff  declared,  that  he  was  pof- 
fefled  of  a  wood,  and  that  be  had  a  way  leading  from  fuch  a 
place  to  his  wood,  and  that  the  defendant,  intending  to  de- 
prive htm  of  the  benefit  and  profit  of  his  wood,  obftru&ed 
the  way,  per  quod  he  loft  the  profit  of  bis  wood  in  felling  and 
difpofing  of  it ;  and  the  judgment  was,  after  verdiA,  for 
the  plaintiff,  and  affirmed  upon  error.  The  prefent  cafe  is 
like  the  cafe  of  Mr.  Harris  the  counfellor,  who  brought  an 
a£tfon  upon  his  cafe  for  falfe  and  fcandalbus  words  tpoken 
of  him,  per  quod  he  (#)  loft   his  clients,  without  naming 

AbrV6*  x  Vfa  thcm-  And  thc  cafe  in  *  RolL  Ahr-  63*  l  **"•  4?8-  PL  31- 
478.pL3r.  '  is  a  cafe  1U  point,  per  quod  he  loft  his  cuftomers  generally. 
And  Morley  v.  Pragnetl,  Cro.  Car.  510.  where  in  an  a£tion 
brought  by  an  inn-keeper  the  plaintiff  declares,  that  the  de- 
fendant intending  to  annoy  him  and  his  family,  et  brfpites 
fu$s9  ereAed  a  tallow  furnace,  &c.  per  quod  he  loft  feveral 

guefts, 
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guefts,  am!  his  family  became  unhealthful,  and  he  loft  feve-       Iwo* 
ral  rums  of  money  which  he   might  have  gained  ;    and  the         *■ 
judgment  was  for  the  plaintiff  \    and   the   cafe  is  reported  j^  $£a*m 
agreeably  to  the  truth,  for  he  faid  he  tud  fearehed  the  roll  is  a  fuffident 
of  it.    See  11  H.  4.  44.  b.    He  cited  aifo  a  cafe  lately  ad-  *P««aI  damage 
judged  in  C.  B.  between  Better  and  Moore  itiir.  Hil.  3  ft  ill.  {H^jjjj"  *  maa 
3.  C.  B.  Rot.  3 rf.  where  in  cafe  the  plaintiff  declares,  that  aaSnf^aimb- 
there  was,  and  time  whereof,  faV.  had  been,  quaedam  com-  lick  nui&nce. 
mimis  via  in  Lambeth  >  ducens  from  the  river  Thames^  in  per  et  ***  though 
trans  a  certain  place  called  $ark~latie ufque  cd fuch  a  place,  jnfuth  aaV'** 
&V.  that  the  defendant  eredted  a  wall  crofs  the   faid  way,  db«  ncAam* 
which  (topped  the  paffagc,  and  continued  it  from  fuch  a  day  the  tenants, 'it 
until  'the  ixnpetration  of  the  plaintiff's  original  writ,  ita  quod c»n»<*  bee*. 
ligti  domini  regis  could  not  ufe  the  faid  way  as  before,  &c.  per  J23ml°  ^^ 
quod  tenentes  ajverjbrum  mefuagiorum  of  the  plaintiff,  fi mate  But  it  will  be 
in*  (&•  a  mefu6giist  &c.  recefferunt%  &c.  per  quod  the  plain-  bad  even  after 
tiff  loft  tho  profits  of  his  houfes,  Uc.  And  J.  0.  then  king's  *****  «*«• 
fcrjeant,  moved  in  arreft  of  judgment,  that  "the  a&ion  would  "^ pontiff  ^m! 
not  lie,  1.  becaufe  this  damage  was  not  fpecial  enough;  but  tcoaoti. 
the  whole  court  was  of  another  opinion,    and  over-ruled  it : 
2.  becaufe  he  (hould  have  named  his  tenants  in  particular ; 
fed tota  curia  contra*    [SccpH.  J.pl.  4.  21  H  6.  7.  30,  32. 
a.  13  H.  7.  26.]but4ipon  another  exception,  viz.  that  the 
plaintiff  did  not  (hew  himfclf  poffefied  of  any  tenement  in 
which  there  was  a  tenant,  judgment  was  arrefted ;   for  the 
plaintiff  could  net  be  damnified,  if  he  had  not  any  houfes. 
So  in  this  cafe  if  the  plaintiff  had  not  (hewn  that  he  had   a 
colliery,  it  had  been  ill.     He  cited  alfo  the  cafe  of  Hart  v. 
Bajftty  T.  Jon.  156.  4  Fin.  519.  pi.  7.  as  a  ftrong  cafe  for 
hibi  t  and  he  faid  that  there  was  here  fpecial  damage,  which 
was  not  commoivto  all ;  and  therefore  he  was  of  opinion, 
that  this  declaration  would  have  been  good  upon  a  demurrer. 
But  admitting  the  contrary,  yet  it  would  be  good  after  a 
vcrdid ;  and  the  judgments  n  the  cafe  of  St.  Join  and  Moody 
was  given  upon  account  of  the  verdict,  though  they  inclined 
that  it  would  have  been  ill  upon  demurrer.    And  then  he 
cited  many  cafes,  where  (a)  a  verdift  aided  imperfedtions.  (m)  vide  ante 
Atttn%il.  1  Leon.  236.    1  Ventr.  13.  and  concluded,    that  no.  3  T.  E. 
the  cafe  is  within  the  words  of  the  ftatute  of  Elizabeth,  that  **• 
after  the  right  tried,  the  entry  of  the  judgment  (hail  not  be 
(laid  by  any  default  of  form.     And  therefore  he  vS^a  of  opi-  x 

nion,  that  the  plaintiff  ought  to  have  his  judgment. 

Turton  juftice  was  of  opinion  that  the  plaintiff  ought  to 
have  judgment,  it  being  after  verdi&  ;  and  cited  f  Keb.  846! 
2  Saund.  346.  Peters  v.  Opi*,  1  Vent.  126.  T.  Jon.  125. 
cafes  to  prove  the  omnipotericy  of  3  verdift.  But  he  made 
a  doubt,  if  it  would  have  been  good  upon  a  demurrer. 

But  Rokeby  juftice  and  Holt  chief  juftice  argued  /  contra  f 
that  the  judgment  ought  to  be  arrefted.  And  Rokeby  juf- 
tice faid,  that  he  would  admit,  that  no  particular,  perfon 
could  have  an  a&ion  for  thfe  general  flopping  of  a  way.     1. 

Becaufe 
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iriao*      Becaufe  .the  offender  is  punifbable  at  the  king's  fuit.    2.  Be- 
Moots,      caufe  multiplicity  of  actions  is  to  be  avoided 5    and   if  one 
man  may  have  an  action,   for  the  fame  reafon  a  hundred 
thoufand  may :  but  if  the  (topping  be  a  particular  damage 
to  a  particular  perfon,  he  may  have  an  action  :    but  then  the 
particular  and  fpecial  damage  mud  be  particularly  and  cer- 
tainly alleged,  which  is  wanting  in  this  action,  and  there- 
fore it  does  not  lie.      It  is  agreed,  that  if  the  per  quod  had 
been  omitted,  the  action  would  not  have  lain,  becaufe  the 
complaint  had  then  been  only  of  a  general  and  ooromon 
nuifance  and  damage.     But  here  the  per  quod  is  too  uncer- 
tain ;  for  it  is  only,  that  he  loft  the  fale  of  his  coats  $  and  be< 
does  not  (hew,  that  he  could  have  fold  them,   &c    Objec- 
tion.    Damages  in  the  per  quod  ought  not  to  be  (hewn  ccr- 
wbereiper     tainly.     Anfwer.  That  is  to  be  understood,  where  the  ae- 
<pod  it  he       tion  is  maintainable  of  itfelf  without  thtper  quod  \  but  if  the 
ground  of  the    per  yUOj  ;8  tne  gr0und  of  the  action,  there  the  damages  ought 
^Kiutdcrthc  to  bc  <hcwn  5c"a«nly  and  fpeciallv.    But  if  the  plaintiff  had 
per  quod  mnft    (hewn  here  any  perfon  in  particular,  who  intended  to  buy  of 
be  (hew*  fye-    him,  and  by  reafon  of  this  (topping  of  the  way  refufed,  &c. 
dally.  D.  ace.    tnc  action  would  have  well  lain.     But  now  it   is    like  the 
merc9thc  per  ca^c  3  &*!?•  75-  where  in  an  action  for  (lander  of  his  title, 
qnr .  it  .;,>  the  p*r  quod  he  could  not  make  a  leafe,  tfr.   judgment  was  ar- 
grouadof  the    rcfted,  becaufe  the  plaintiff  did  not  (hew  a  communication 
aaionitneed    to  navc  a  jcafe>  &Cm  Admitting  the  cafe  of  Hart  v.  Bafrt, 

iiw-   *   *•  y°n*  xi>6' 4  Vm*  5 ,9*  ^  '■ to  ** ,aw'  i* therc  is  w 

Inana&ion  for  fome  fpecial  damage.      So  in  the  cafe  of  Maynel  v.  Salt- 

flaoder  of  tide,  marjb,  i  Keb.  847.  where  an  action  was  brought  for  ftop- 

Sff  ^dd****"  P'n8  a  waT>  9ua*foit  fnaxtme  propinqua  via,  per  quod  he  could 

make  a  leafe  he  not  car,T  n>8  corn,  fo  that  the  rain  rotted  the  corn,  &V.  And 

muftfhewa'     it  is  no  objection  to  fay,  that  perhaps  the  plaintiff  did  not 

communication  know  his  cuftomers;  for  that  is  a  good  reafon  why  he  (hould 

fort  leafe.        not  naYC  tnc  ^fo^  for  nc  ought  not  to  recover  damage  for 

a  thing  that  he  does  not  know  whether  it  is  damage  to  him 

or  not.    And  therefore  he  was  of  opinion,  that  judgment 

ought  to  be  arretted. 

Holt  chief  juftice  aHb  argued  for  the  defendant.  And  be 
made  two  queftions.  1 .  Whether  the  plaintiff  ought  to 
have  an  action,  becaufe  his  coal  mine  was  contiguous  to  the 
highway,  and  the  way  was  a  great  convenience  to  him  to 
carry  hi&  coals,  and  therefore  the  (topping  was  an  obftruc- 
tion  of  lhat  convenience  ?  2.  If  there  ought  to  be  farther 
forne  fpecial  damage,  to  fupport  the  action ;  whether  this 
damage  is  fpecially  enough  (hewn  ?  And  as  to  the  firft  point 
he  was  of  opinion,  that  the  plaintiff  could  not  have  an  action 
for  the  (topping  of  this  way,  becaufe  his  coal  mine  was  near 
it ;  for  though  it  is  a  convenience  to  him,  yet  the  fituatkm 
does  not  give  him  any  greater  right  to  the  way,  than  any 
other  of  the  king's  fubjects.  But  actions  upon  the  cafe  for 
nuifances  are  founded  upon  particular  rights ;  but  where 
there  is  not  any  particular  right,  the  plaintiff  (hall  not  have 

an 
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an  a£Hon.     And  that  is  the  reafcfeof  the  cafe  of  Ftneux  and'      Ivmow 
Hovenden,  Cro.  EL  (S64.     Every  one  who  brings  an   adion  v* 

(hall  have  it  proportionable  to  his  right.  Therefore  Coryton  MooRB- 
v.  Lithtby,  2  Sound.  lie.  \  Vent.  167.  2  Lev.  17.  two 
(hall  join  in  an  adion  ot  account  of  their  joint  right.  Ob* 
jedbn.  That  the  plaintiff  fuftainshere*  particular  damage. 
Aniwer.  That  he  fuftains  no  more  particular  damage  than 
any  other  of  the  king's  fubjefta,  who  have  ail  the  $mt  right 
to  paf>  by  this  way.  In  indictment  for  ftopping  a  highway, 
the  indictment  concludes,  ad  nocumetttum%omnium$  &c.  per 
viam  illam  tranfeuntium,  lie.    The  (topping  of  amy  man  is  * 

a  particular  damage  to  him,  but  the  ftopping  of  a  way  is  a 
common  damage  to  all.    Objection.  The  per  quod proficuum 
ami/it  (hall  be  good,  as  in  the  cafe  of  ftopping  of  a  water- 
courfe,  per  quod  he  loft  the  profit  of  his  mill.    Anfwer.  Cafe  lies  fa- 
There  the  aflion  will  well  Ke  without  the  per  quod,  becaufe  flopping  plain, 
he  who  his  the  mill   has  a  particular  right  to  the  water*  c^rfelcadinrt© 
courfc ;  and  that  was  the  realon   of  the  cafe  of  St.  John  v.  his  mill  without 
Moody,  ante  490.  for  there  the  way  was  private.  But  there  is  *  p**  quod. 
no  fuch  cafe  in  the  law  as  this  prefent  cafe.  'The  cafe  of  27  vf?^  "fc\ 
H.  8.  27.  is  no  authority  for  this  adion  5   tot  there  Baldwin  and^Sde  Cath! 
chief  juftice  was  df  opinion  againft  the  adion,  and  hisopi-B*.  3  Lev.  133! 
nion  has  been  held  law  ever  6nce-    4  Vin.  c  19.  pi.  5.     Co.  ■*«  so* 
Lit.  56.  a.      But  he  agreed  the  cafe   of   the  particular 
damage,   becaufe   no  indidmcht  lies  for  it.     a.  By  him, 
the  plaintiff  does  not  appear  by  this  declaration  to  have  fuf- 
taxned  any  particular  dahiage,  for  if  a  particular  damtge  is 
neceflary  to    maintain   the  adion,  fuch  particular  damage 
ought  to  be  laid  in  a  fpecial  manner,    and  it  ought  to  be 
ihewn  in  what  it  conGfts ;  now  here  though  it  is  laid,  that 
the  plaintiff  loft  his  cuftomers,    lie.    that  is  not  fpecial 
enough,   but  it  ought  to  be  (hewn,    that  cuftomers  v?£re 
coming  to  buy,  and  were  obftruded,  whereby,  bV.     And  1 
Roil.  Abr.  6y  1  Vin.  478.  pU  13.  though  in  point,    yet  has 
always  been  denied  to  be  law ;  and  it  is  adjudged   in  1  Rolt. 
Rep.  79.  pi.  24  contra.     And  the  difference  is,    where  the  • 
words  are  actionable    by  themfelvesj    the*e    the   damage 
need  nor  be  (hewn  fpecially.     1  Roll.  Rep.  79.  1  Roll,  Abr. 
35.  36.  But  where  the  words  iafe  not  adionable  by  them* 
felves,  there  the  fpecial  damage  will  not  maintain  the  adion, 
uolefe  it  he  fpecially  (hewn  ;  and  in  fuch  cafe,   as  the  pre* 
fent,  without  (hewing  who  were  the  cuftomers,  fie.  r  RoiL 
Abr.  58.^/.  1.  2  Bulflr.   276.  Now  there  is  no  difference 
between  an  adion  like  thts  brought  for  fuch  a  nuifance,  atad'  - 
an  adion  for  words  not  adidriabte.     In  both  cafes  it  is  the 
fpecial  damage  which   will  make  them  maintainable,  anil 
thepeforte  it  ought  to  be  fpecially  (hewn.    He  cited  likewrfe 
acafe,  which  was  alfd  cited  by  the  counfel  ait  the  bar,  be*- 
tw&n  Pain  and  Partridge  in  this  court,  intr.  Pafch.  2  W. 
ftT  M.  B.  R.  Rot.  43. 'arid  adjudged  Pafch.  3  W  tt"  M .  * 
Jf«/.  269.  I  Sbovo.  243.255.  Satt.+2.   Comb.  zto.Carto. 
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Ive»ok  (  191.  Holt.  6.  poft*  vol.  3.  P*  293.  where  upon  error  out  of 
Moore  (^e  common  pleas  the  cafe  was  thus;  the  plaintiff  declared, 
An  aftion  will  that  the  town  of  Littleport  was  an  ancient  town,  tffr.  and  that 
not  He  aninft  there  was  a  river  called  Milney  river,  over  which  all  the 
**ke  K^*  king's  fubjeQs  ought  to  have  paffage ;  that  the  proprietors, 
ItapubUcfc^,  &c-  ufcd*  &c- t0  find  a  fen7  boat  for  thc  paflengera,  and  for 
for  not  d»ing  f©!  that  hid  ufed  time  whereof,  &V.  to  have  reafonable  toll ;  but 
evenatthefuit  that  there  was  a  cuftom  within  the  town,  that  all  the  inha- 

ft^^tollT  toll  free;  that  the  plaintiff  was  an  inhabitant  of  the  faid 
town,  and  that  the  defendant  was  proprietor,  fsV.  and  ought 
to  find  the  ferry  boat ;  but  that  he  did  not  keep  a  ferry  boat, 
per  quod>  &c.  and  two  queftions  were  made  in    that  cafe. 

A  cuftom  may    i.  Whether   the   cuftom  was  good,  being  laid  in  a  town? 

J*^ iM  *  and  adjudged,  that  it  was :  a.  Whether  the  a&ion  would 
lie  ?  and  adjudged  that  it  would  not :  for  though  the  plain- 
tiff had  fome  particular  damage,  yet  fince  that  proceeded 
from  a  general  nuifanre,  an  indictment  was  a  more  proper 
1  remedy,  and  not  an  a£Uon ;  for  the  particular  right  was,  in 

,.  Weing  exempt  from  the  payment  of  toll,    and  not  in  thc  paf« 

trite  will  not  k*c>  ^or  ^at  wa*  common  *°  >N  »    lt  was  held  *M°  '■  *c 
dfeba^aauafaid  cafe,  that  the  proprietor  of  the   ferry  was  obliged  in 
from  an  obliga-  fuch  manner  by  the  prefcription,  that  he  could  not  change 
jfo*fk*P  a    the  ferry  boat  to  a  bridge,  fo  as  to  difcharge  himfelf  of  the 
fcrry  boat,        maintaining  of  a  fcrry  boat  by  building  a  bridge.     He  cited 
alfo  the  cafe  of  Maynell  v.  SaUmarJb,  intr.  Mich.  14.  or  HiL 
14  V  15  Car.  2.  a.  R.  Rot.  1271.    1   Ktb.  847.  where  the 
plaintiff  declared,  that  there  was  a  highway  leading  from  A. 
DdbuAionof   to  B.  and  that  the  plaintiff  had  a  dole   in  the  town  of  A. 
^«?™^raillfowed  with  a  great  quantity  of  corn,  viz.  Ifc.  and  (hews 
ftccial  damage  wnat>  &*-  and  tnat  he  lived  in  the  town  of  B.  and  that  this 
tointitkaman  way  was  the  moft  convenient,  tt  maxim*  prcpinqua  via,  for 
to  maintain  an  carrying  his  corn  from  his  clofe  in  A.  to  his  houfe  in  B.  and 
J?J2^J^pub"  that  he  had  fi>  many  l°ads  of  corn  ready  to  be  carried,  fcf<\ 
**      and  that  the  defendant  (lopped  the  way,  fo  that  he  could  not 
carry  his  corn,  &c.  and  in  the  mean  time  the  rain  fell,  and 
fpoiled  his  corn;    after  verdi&  for   the  plaintiff  judgment 
was  given  for  the  plaintiff  in  the  common  pleas  fub  JiLntie  \ 
and  upon  error  brought  in  the  king's  bench,  error  was  affign- 
ed,  that  the  a&ion  would  not  tie j  but  it  was  adjudged  that 
it  would.    But  the  faid  cafe  differs  from  the  prefent  cafe, 
becaufe  there  was  a  (pedal  damage  to  the  plaintiff.     As  to 
the  cafe  of  Hart  v.  Bajfit,  T.  Jon.  156.  4  Fin,  519*  pi.  7. 
be  faid,  he  had  no  need  to  deny  it,  becaufe  the  plaintiff  de- 
clared that  be  was  farmer  of  the  tithes  4f  B.  and  that  the 
way  was  near  to  the  plaintiff's  land,  and  convenient  for  thc 
carrying  away  of  the  tithes  to  his  barn  \  that  the  defendant 
had  (lopped  the  way,    by  which  the  plaintiff  was  compelled 
'  to  go  round  about,  &c.    And  if  it  was  as  Mr.  juflice  Gould 
cited  it,  that  he  was  driven  to  a  greater  cxpence,  that  makes 
it  better  than  it  is  in  the  report  of  T.  Jon.  156.    Bcfide* 
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there  is  another  ingredient,  that  (a)  he  was  liable  to  an  ac-       Iv*"N 
tion,  if  he  permitted  the  tithes  to  lie  upon  the  ground  be-      Moon. 
yond  a  convenient  time  j  and  all  this  matter  is  (hewn  fpe>  (a)  R.  ace.  ante 
cully  *  bat  if  there  was  no  more  than  the  bare  going  round  x*7-  q*  ▼• 
about*  it  is  a  hard  cafe.     As  to  the  obje&ion,  that  perhaps 
the  plaintiff  did  not  know  his  cuftomers,  and  therefore  could 
not  (hew  them,  tsV. .  he  anfwered,  that  then  there  is  no  rea* 
ion  that  the  plaintiff  fhould  have  this  a£tion,  for  it  is  necef- 
faiy  that  they  fhould  come  if  they  could  »  and  therefore  if 
he  cannot  prove  fomc,  who  would  have  come,  there  is  no 
ground  for  this  aflion.    If  aftions  (hould  be  fullered  to  be 
Brought  for  imaginary  damages,  where  none  can  be  proved, 
the  maxim  of  the  common  law,  that  noa&ion  will  lie  for  a 
common  nuifance,  would  be  deftroyed.    And  therefore  he 
was  of  opinion,  that  judgment  ought  to  be  arretted.     He 
cited  the  cafe  of  Yertue  v.  Bird.  1  Vent.  310.  2  Lev.  196, 
3  Ktb.  766.    N$te>  in  this  cafe,  upon  one  of  the  former  mo- 
tions in  arreft  of  judgment,  a  rule  was  made,  that  judgment 
ihould  be  arretted,  nifi>  &c.  And  now  the  court  leing  di- 
vided, the  plaintiff  could  not  have  the  rule  difchareed,  nor 
have  his  judgment  But  if  upon  the  former  motion  the  court 
had  been  divided,  judgment  (4)  would  have  been  for  thcMod!i?4r 
plaintiff.    But  now,  becaufe  it  cannot  be  entered  without  ' 

continuances!  there  mutt  be  a  rule  for   judgment,   which  On  motto  for 
cannot  be  had,  the  court  being  divided.    But  if  upon  mo-* prohibition 
tion  for  a  prohibition,  a  rule  was  made  to  hear  counfel,  ana1^^*  f*k  *■ 
all  to  ftay  in  the  mean  time,  and  upon  the  hearing  of  couri*  compel? andftay 
fel  the  court  was  divided,  they  might  proceed  in  the  fpiritual  proceedings  in 
court.     Agreed  by  Holt  to  have  been  done  before.    And  «J*  interim,  if 
a&erwards,  by  confem  of  Holt,  this  cafe  was  argued  before  ~£^£^ 
all  the  juftices  of  the  common  pleas  and  barons  of  the  exche-  tog  COunfeI,  the 
cuer,  at  S*rje*nts  Inn ;  and  (c)  they  all  were  of  opinion  for  courtWIowmaf 
lie  plaintiff,  that  the  aftion  well  lay.  proceed. 

(f)  Vide  22  Mod.  167. 

Trevivan  verf.  Tooker. 

EJECTMENT.   Upon  fpectal  verdift  the  cafe  was  Under  a  feoff, 
thus.  A.  was  feifed  of  a  houfe,  orchard,  meadow,  and  »cnt  to  the  ufe 
divers  other  lands,  in  fee  ;  and  makes  a  feoffment  in  fee  of  rf  A\*°J  ^ 
them,  to  the  ufc  of  himfelf  for  life ;  and  after  his  death,  w^StStod** 
to  one  moiety  of  the  houfe,  orchard,  and  meadow,  to  the  ufc  to  the  ufc  of  B. 
of  2?.  wife  of  A.  for  her  life,  and  after  her  death,    then  tofo^Hfesandaf- 
the  rife  of  C.  fon  of  A.  for  his  life,  and  after  their  deaths,  J^ftJJa 
then  as  to  one  moiety  of  all  and  Angular  the  premifes,  to  the  c.  dull  take 
ufe  of  D.  the  wife  of  C.  for  her  life,  and  as  to  the  other  immediately 
moiety,  to  the  ufe  of  the  heirs  male  of  C.  and  as  to  the  other  apon  the  death 
moiety  after  the  death  of  A.  B.C.  and  D.  to  the  ufc  of  the  ^erfa^ 
heirs  males  of  C.  A.  died.  Then  C.  died.     And  to  the  quef-  i8  not  included 
tion  was,  whether  D.  fhoulid  take  during  the  life  of  B.  the  under  the  limit, 
limitation  being,  after  the  deaths  of  A.  B.  and  C.    And  it"!0"10?:  ■*• 
was  held,  that  it  ihould  be  taken  refpeaively,   for  the  fhare  ^Jttt 
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IN   indebitatus  affum^fitt   the   defendant  pleaded  that  the 
phi n tiff  was  bankrupt,  and  therefore  the  defendant  could 


of  every  one  after  their  refpeftive  deaths.  And  Hdt  chief 
juftice  (aid, .  that  this  wa*  no  more  than  PolUrtfs  cafe,  cited 
5  Co.  8.  b.  Leafe  of  one  acre  to  A  for  life,  and  of  another 
to  B.  for  life,  and  of  a  third  to  C.  in  tail,  and  after  the  de- 
termination of  all  the  eftate*,  then  to  D  \  and  held,  that  D. 
fhould  take  refpefHvely  after  the  fereral  determinations. 
And  fo  the  cafes  of  Aylett  v.  Chopping.  Telv.  183:  2  Crw. 
259.  and  Coot  v.  Gerrardt  1  Saund  180.  and  juftice  Wyni. 
harri%  cafe,  5  Co.  7.  And  though  the  cafes  in  Saunders  aid 
Coh  are  in  cafe  of  a  will,  it  is  the  fame  thing,  for  the  jadg* 
ment  was  not  founded  upon  that.  The  plaintiff,  which  was 
D.  had  judgment  by  the  whole  court.  Ex  rtlatmm  m'ri 
Jacob. 

Pullcn  verf.  Palmer. 
TN  an  a&ion  upon  the  cafe  for  a  falfe  return  made  to  a 
mandamus >  the  return  was  fet  out  to  be  made  motb  et 
forma  fequenti,  &c.  And  after  verdift  for  the  plaintiff",  fer- 
jeant  Wright  moved  in  arreft  of  judgment,  that  this  was  not 
certainty  enough  (licwn  tabe  the  very  return  that  the  defend* 
ant  had  made \  and  therefore  that  the  declaration  was  ill. 
Sed  mn  allocatur.  For,  per  curiam,  it  is  well  enough.  And 
judgment  for  the  plaintiff*. 

Harvey  verf.  Williams. 

S.  C.  XI  Mod.  267. 
Intr.Ha.xo        ------ 

Will.  3.  B.R. 

Rot.  160.  -  - 

VideaTJLii3.  not  pay,  for  fear  a  commiflion  (hould  be  fued,  tsfc.  Upon 
demurrer,  judgment  for  the  plaintiff. 

The  city  of  London  verf.   Vanacker. 

8.  C.  I  a  Mod.  169.  j  Mod.  438.  with  the  arguments  of  counfol  Carth.  48a. 
Holt,  431. 

tic^n^m"-  T  TP0N  a  haheas  corpuS  dircacd  t0  thc  maror»  aldermen, 
mm  right  make  \J  and  flicriffs  of  the  city  of  London,  to  remove  the  bod? 
bye  laws  con-  of  Vanacter%  with  the  caufe  ;  they  return,  that  the  city  of 
ceming  its  ffan-  £onjort  'l$  an  ancient  city  and  a  county  of  itfelf,  and  that  thc 
&0k?i42.  "  citizens  of  the  faid  city  have  been  time  whereof,  life,  a  body 
Though  they  politick  known  by  divers  names, '  (3V.  that  king  John  by 
are  to  he  exe- 
cuted *ut  of  the  local  limiti  of  the  corporation.  Vide  Str.  462. .  T.  Jon.  144.  a  Show.  95. 
Or  for  the  government  of  the  corporation.  D.  ace.  Hob.  21 1.  Burr.  1829.  1851.  Or  to  com* 
pel  their  members  to  ferve  an  office  into  which  tney  have  clewed  them.  S.  C.  Sulk.  142.  ft. 
ace.  a  Lev.  %s%.  I  Wilf.  235.  Though  the  neglect  be  puniuablc  by  indi&neet.  la  fck 
bye  law  it  is  not  necefiary  that  there  ihould  be  an  exception  in  favour  of  perfons  out  of  their 
fenfea.  A  bye-Uw  that  a  member  clewed  into  an  office  by  the  corporation  fhall  fcrve  unlefe  he 
ihall  before  the  rime  appointed  for  hit  entering  upon  the  office  fwear  before  the  court  of  fee 
corporation  that  he  it  not  worth  a  certain  fum  of  money,  and  bring  fix  other  member*  t»  te 
approved  of  by  the  corporation  court  to  fwear  that  they  believe  him,  is  good,  though  the  corps- 
ration  is  to  have  thc  penalty.  S.  C.  Salk.  14a.  So  a  bye-law  that  he  ihall  before  the  time  appoiatrd 
for  his  entering  upon  die  office  declare  in  the  corporation  court  his  intention  to  accept  it,  acd 
enter  into  a  bond  to  oblige  himfelf  to  to  do,  is  good.  S.  C.  Salk.  1 43.  So  it  a  bye  law  that 
he  fhall  dedate  his  intention  to  accept,  unleft  he  has  a  reafonable  rxcufc,  though  the  sV*en 
intuition  upon  the  fufficiency  of  the  excufe  is  left  to  the  corporation  court,  and  the  ccrporatiofl 
ir  to  have  the  penalty.  If  the  corporation  court  rejects  a  reasonable  excufe,  it  may  be  infix- 
ed upon  in  an  action  for  the  penalty.  A  corporator  is  bound  to  take  notice  of  his  election  ft 
any  otfice  either  by  the  corporation.  S.  C.  Salk.  14*.  or  a  fclect  part  of  it.  S.  C.  talk.  H* 
An  omiffion  by  the  perfon  who  has  the  peculiar  privilege  to  elect  to  a  public  office  is  a  foifc- 
ture  of  the  franshifc.'D.  ace.  xa  Mod.  675.  A  cuftom  extends  to  things  within  the  ration  0* 
it  though  they  had  thci*  origin  within  the  time  of  legal  memory.  'Vide  poft.  654.  4  Co.  4.  a. 
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is  letters  patent  bearing  date,  &c  granted  to  them  the  London  CiTt 
Sheriffwick  of  the  faid  city  of  London  ami  county  of  Atid-  ,  Yanacker. 
dlefexy  and  that  they  (hould  make  the  (licrifFs  of  themfelves; 
they  TCtorn  the  ftatute  of  Magna  Cha*  to,  and  divers  other 
fbtutes  confirming  their  liberties ;  they  return  alfo  a  cuflom 
to  make  bye-laws,  and  that  if  any  of'  their  laws  or  cuftoms 
bedefeflive,  or  difficult  to  be  underftood,  or  if  any  matter 
arife  for  which  convenient  remedy  was  requifite,  that  then  ' 
the  common  council  (hould  ordain  convenient  remedy,  fo 
that  they  be  honed,,  profitable,  and  reafonable  ;  they  return 
alfo,  that  there  is,  and  time  whereof,  &c.  hath  been,  a  court 
•f  record  held  before  the  major,  aldermen,  ts'c.  in  the  inner 
chamber  of  the  Guildha  I ;  they  return  alfo  an  a&  of  com- 
mon council,  made  J  Car.  1.  reciting  feveral  ads  of  com- 
mon council  before  made  concerning  (heriffs,  and  for  that, 
that  they  were  found'  inconvenient,  becaufe  the  penalty  of 
rerafers  was  too  mild,  and  therefore  the  city  might  be  pre- 
judiced for  want  of  perfons  to  execute  the  faid  office  of  (he- 
riffs, they  were  all  repealed ;  and  it  was  ena£ted,  that  the 
ele&ion  (hould  be  yearly  upon  Midfuwmer-day,  and  that  if 
there  were  occaGon  for  a  new  ele&ion,  then  upon  fuch  day 
as  the  court  -of  aldermen  (hould  appoint,  and  that  he  who 
(hould  be  ele&ed,  being  a  freeman  of  London,  (hould  ferve, 
and  (hould  not  be  difcharged,  unlefs  he  came  voluntarily 
before  the  court  of  aldermen,  and  fc/ore  that  he  was  not 
worth   10,000/.  and  brought  fix  compurgators  with  him, 
fuch  as  the  lord  mayor  and  court  of  aldermen  (hould  ap- 
prove, who  (hould  fwear,  that  they  believed  in  their  con- 
fciences  that  he  fwears  that  which  is  true :  and  if  any  free- 
man defied  (heriff,  and  proclaimed  in  the  huttings,  (hould 
not  come  at  the  next  court  of  aldermen  to  be  held  in  the 
inner  chamber  of  the  Guildhall,  and  there  declare  that  he 
will  accept  the  faid  office,  and  become  bound  in  a  bond  of 

1000/.  to  appear  in  the- —  at  ibe  vigil  of  St,  Michael 

next  enfuing,  and  accept  it,  not  having  reafonable  excufe  to 
be  allowed  by  the  lord  mayor;  and  court  of  aldermen,  nor 
being  difcharged,  &c.  that  then  he  (hould  forfeit  400/.  one 
hundred  pounds  to  be  paid  to  the  fubfequent  fhqriff,  the  other . 
three  hundred  pounds  to  the  ufe  of  the  mayor  and  common- 
alty of  the  city  of  London,  the  which  400/.  ihould  be  reco- 
verable in  the  court  of  the  mayor,  fcfr.  then  they  (hew,  that 
the  defendant  was  ele&ed  {heriff,  and  proclaimed,  bV.  and 
that  he  did  not  come,  '&c.  by  which  he  forfeited  the  400/. 
for  wh?ch  a  plaint  was  levied,  WV.  And  after  this  cafe  had 
been  /argued  by  Mr,  Northey  and  Mr.  Broderick  for  the.  de- 
fendant, and  by  Mr.  Recorder  Lovell  and  Sir  Bartholomew 
Shower  tor  the  city ;  now  Holt  chief  juftice  pronounced  the 
opinion  of  the  court,  that  tk<J  bye-law  was  good,  and  that 
therefore  a  procedendo  ought  to  be  granted.  And  (by  him) 
the  principal  obje&ions  which  have  been  made  againft  this 
bye-law,  are  reducible  to  four,  i.That  the  fubiect  matter, 
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Lomdon  Citt  Qf  w}iich  the  bye-law  is  ma£e,  is  not  witjiin  t^iepuftom  of 
VanIcku.  tnc  Cltv  t0  ma^c  bye-laws,  becaufe  the  (n?nffwick  wa$  grant- 
ed witni'n  time  of  memory,  and  therefore  the  cuftom  cannot 
extend  to  it;  and  becaufe  the  (heriffwick  qt  A{iddb/exis 
without  the  city,  and  therefore  cannot  be  aifiefled  by  the 
cuftom  within  the  city.  2.  That  it  is  unreafonable,  becaufe 
it  impofes  an  oath  upon  the  pcrfon  cle&ed  of  hi§  inefficiency, 
and  that  he  (hall  bring  alfo  compurgators  witji  him!  {sV.  j. 
That  the  mayor  and  aldermen  are  judges  of  t}ie  reafonable- 
nefs  of  the  excufe,  and  fo  judges  m  their  own  caufe,  fince 
the  words  qf  the  bye- law  are,  fuch  reafohable  excufe  as  the 
mayor  and  aldermen  (hall  judge  proper,  an4  not  a  reafonabtc 
excufe  generally.     4.  That   no  proyifion  is  ma.de  that  the 

!>arty  clefted  (hall  have  notice ;  fo  that  if  he  was  beyond  the 
ea  he  is  bound  to  take  notice,  which  is  very  unreasonable 
and  inconvenient.  The  firfl  objection  is  divifible.  into  two 
parts.  1.  That  no  bye  law  can  be  made,  by  virtue  of  the 
cuttom  of  thecitv,  concerning!  the  fheriffwick,  becaufe  jt  is 
a  franchife  vefted  in  the  city  by  the  charter  of  king  Joh9 
within  time  of  memory.  But  to  this  he  anfwered,  that  ad- 
mitting that  the  cuftom  could  not  warrant  fucb  a  bye  Jaw, 
yet  it  might  be  made  of  common  right;  (qj  pf  common 
right  every  corporation  may  make  a  )>ye-law  concerning  any 
franchife  granted  to  them,  becaufe  it  concerns  tbe  welfare  of 
the  bod v  politick,  and  is  (as  Lord  ffctqtt,  Hobf»  311.  (ays) 
included  in  the  very  act:  of  incorporation.  And  tb^t  is  to 
the  body  politick,  as  rcafon  is  to  the  body  natural,  to  govern 
B  Uwsf  themfelves.'  And  then  if  a  fr:nchife  be  granted  tp  a  coxpo* 
tr^ovcrnmcnt  ration,  it  is  under  a  truft,  that  the  corporation  (haU  manage 
of  Corporation  it  "well,  which  cannot  be  done  but  by  i  bye-l^w.  2.  *fne 
muft  be  benefi-  corporation  having  power  to  make  bye-laws  (or  the  well 
Corado*CCOr"  goveming  of  the  city,  that  ought  to  >e  the  touchftope,  by 
which  their  bye-laws  ought  to  be  tried  5  jahd  if  it  be  for  t|icir 
benefit,  the  bye-law  wijl  be  goodt  Now  tbi$  bye-law  is  6>r 
the  good  of  the  city,  and,  of  t(ie  king,  viz.*  that  refpoofiblc 
perfons  (hould  be  fheriffs,  tfc.  And  it  is  not  neceiTary  to  be 
confined  to  matters  concerning  the  franchife  of  tbj  city 
only  ;  but  it  is  fufEcient  if  it  is  for  the  good  pf  tbe  city  j  as 
5  Co.  62.  b.  chamberlain  of  London**  cife,. ciU  8  &.  127.  a. 
concerning  the  bringing  of  .cloth  to  Bladt*weU-lpdl%  and  pay- 
ing hallage  ;  it  was  held,  that  it  bound  all,  though  it  did  not 
concern  the  franchife  of  the  city.  3.  The  very  constitution 
of  the  charter  of  king  J6hn%  which  grants  this  franchife  to 
the  city,  obliges  the  citizens  to  make  pye-laws cpneerning  it* 
for  the  charter  appoints,  that  they  'fliafl  make  fucb  as  tljej 
plcafe  out  of  themfelves  fhcriflFs,  C5Y.  fo  ^b'at'tfeej  ougpt  not 
to  execute  it  by  themfelves,  nor  by  deputy,  but  qugtyt  tp  ap- 
point two  perfons  to  execute  tbe  office;  who  as  foon  as  they 
are  appointed  by  them  are  abfolute  (tariffs  and  lromcojately 
attendant  upon  the  king's  courts.  And  it  would  lje  Ip  yaija 
to  give  tbem  fuch  power  to  elett  (tariffs,  &V.  if  thej  could 

not 


Trin.  T«rm  i  i  Will  3.  499 

not  compel  the  perfons  ele&ed  to  ferve.    The  acceptance  **°**o»  City 
of  the  charter  obliges  the  body  politick  to  perform  the  terms   vanacks*. 
upon  which  it  was  granted  ;  and  as  every  citizen  is  capable  The  acceptance 
«t  the  benefit  of  the  franchife,  fohe  ought  to  fubtnit  to  the  of  a  chatter 
charge  alfo.     And  as  thofe  who  accepted  the  charter  Wcrcb.^d,tcorP01,a" 
bound  by  it,  fo  are  all  thofe  who  are  made  freemen  fince.  As  wfr^thetlera 
if  a  common  be  granted  to  a  corporation,  the  benefit  ac-of  it, 
cruesto  the  particular  members.      And  therefore   -as  they 
have  advantage  by  fome   franchifes,  \  fo    they  ought  to  fub- 
mit  to  the  charges  of  others.     But  he  faid,    that  he  would 
take  k  for  granted,  that  this  franchife  to  c!e&  their  (heriffs 
is  very  beneficial  to  the  city ;  and  of  that  opinion  was  Charles 
II.  when  a  quo  warranto  was  fued,  to  feize  that  among  other  • 

franchifes  into  the  king's  hands.  4.  Since  it  is  part  of  the  • 
conftitution  by  which  this  franchife  is  granted  to  them,  that 
the  office  of  ftieriff  (hall  be  executed  by  citizens  ele&ed  out 
efthemfelves,  if  they  did  not  make  ele&ion,  it  would  be  a 
forfeiture  of  their  franchife.  For  all  franchifes  which  are 
granted  are  upon  condition  that  they  (hould  be  duly  executed, 
according  to  the  charter  that  fettles  the  conftitution.  And 
that  being  a  condition  annexed  to  the  grant,  the  eitizens  , 
cannot  make  an  alteration  9  but  if  they  negled  to  perform 
the  terms  of  the  patent,  it  may  be  repealed  by  fare  facias. 
Therefore  it  is  neceflary  that  they  fhouM  have  a  coercive 
power,  to  compel  'perfons  to  take  the  office  upon  them,  and  , 

that  without  any  cuftom,  or  otherwife  this  office  might  be 
loft  by  the  city.  And  therefore  he  was  of  opinion,  that  with- 
out a  cuftom  they  might  have  made  fuch  a  bye-law  as  this. 
But,  however,  admitting  that  it  could  not  be  good  without  a 
cuftom,  yet  he  was  of  opinion,  that  the  bye-law  was  war* 
ranted  by  the  cuftom.  For  though  the  fubjed  matter  has  its 
original  within  time  of  memory,  yet  fince  it  is  for  the  good  of 
the  city,  it  is  within  the  cuftom,  for  the  cuftom  is  general. 
And  there  is  no  neceffity  that  the  fubjeA  matter  Ihould  be  of 
time  whereof,  bfc.  For  general  cuftoras  may  be  extended 
to  new  things  which  are  within  the  reafon  of  the  cuftoms,' 
5  Co.  8a.  t.  ST.  yon.  204.  authorities  in  point.  Objc&ion* 
The  defendant  may  be  indi&ed  for  refufing  to  Jferve,  {5V. 
which  is  a  more  proper  remedy.  Anfwer.  That  will  not 
prevent  the  forfeiture  of  the  franchife  that  will  incur,  if  the 
city  does  not  appoint  to  execute  the  office,  (3V.  And  it  is 
like  the  cafe  in  Littleton's  Reports,  94,  105,  128.  2.  No  in- 
di&ment  will  lie  in  this  cafe,  becaufe  the  refufal  is  not  at 
the  time  when  the  defendant  ought  to  enter  upon  his  office, 
but  before.  If  the  defendant  had  refufed  at  the  vigil  of  St* 
Mkhael  he  might  be  indi&ed ;  but  not  for  this  refufal  before, 
becaufe,  notwithstanding  fuch  refufal,  he  might  enter  upon 
the  office  at  the  day.  As  to  the  fecond  part  of  the  objets 
tion,  that  they  cannot. make  a  bye-law  concerning  the  (he* 
riffwick  of  Middhfix,  to  compel  the  defendant,  £jV,  to  ferve 
there,  becaufe  k  is  out  of  their  jurifdidion  in  another  county, 
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London  City  and  therefore  to  be  compared  to  the  cafe  of  the  ednfervancy  of 
»•  the  river  of  Thames,  where  they  cannot  make  laws  out  of  the 

Vamackbr.  liberties  of  the  city ;  Holt  chief  juft ice  anfwered,  1.  That 
though  the  execution  of  the  office  is  to  be  done  out  of  the 
city,  yet  the  (herirTwick  is  within  the  city,  as  being  a  fran- 
ehife  belonging  to  them,  and  therefore  within  their  jurif- 
diflior.  2.  That  the  pcrfons  eleded  are  citizens,  and 
therefore  under  their  jurifdi<3ion,  3.  That  all  the  aefcs  re- 
quifite  to  be  done,  are  to  be  done  in  London  ;  as  appearance, 
&c.  As  to  the  fecond  objection,  that  it  is  unreafonable  to 
impofe  an  oath  upon  the  party ;  and  not  only  fo,  but  to 
bring  alfo  fix  compurgators,  citizens  of  London,  who  are  to 
have  part  of  the  fine,  who  (hall  fwcar,  &c.  fuch  as  the  lord 
mayor  and  court  of  aldermen  (hall  judge  (it,  5sV.  he  anfwer- 
ed,  that  it  is  a  favour  to  the  defendant ;  for  it  mud  be 
granted,  that  he  is  bound,  when  ele&ed,  to  fere,  and  that 
was  refolved  in  La r wood's  cafe  ;  and  he  cannot  difable  him* 
felf  by  any  allegation  :  but  here  the  bye-law  admits  an  ex- 
cufe,  viz.  that  he  is  not  worth  10,000/.  and  admits  alfo 
the  oath  of  the  party  himfcfffWhich  is  a  greater  favour  5  on- 
ly ;t  requires  the  oath  of  fix  compurgators,  which  is  not  un- 
lawful, for  a  voluntary  oath  may  be  taken.  Cro.  EI.  469.  ph 
21.  1  Sid.  232.  And  as  to  the  compurgators,  it  is  only  an 
imitation  of  the  common  law;  where  a  man  (hall  difcharge 
himfelf  by  wager  of  law  ;  and  though  the  books  mention 
eleven,  yet  it  is  the  cou'rfe  in  the  common  pleas*  to  have  but 
fix,  as  here.  And  it  is  reafonable  that  the  mayor,  &c.  (hall 
have  the  refufal  to  admit  of  them,  to.  the  en/1  that  they  be 
not  infamous  perfons,  farV.  But  it  was  objc&ed,  that  there 
was  no  exception,  if  a  man  chofen  (hould  be  non  compos. 
Anfwer.  Such  perfons  are  underftood  to  be  excepted  in  all 
laws ;  and  therefore  it  would  be  ridiculous  to  make  an  ex* 
prefs  exception.  As  to  the  third  objection,  that  this  bye- 
law  is  unreafonable,  becaufe  by  it  the  man  eje&ed  is  obliged 
to  appear  at  the  next  court  of  mayor,  &V.  and  unlefs  he  have 
fuch  reafonable  excufe  as  (hall  be  allowed  by  them,  he  (hall 
incur  the  penalty  of  the  400/.  (ffc.  fo  that  they  are  judges 
in  effett  in  their  own  caufe ;  he  anfwered,  if  the  mayor, 
&c.  allow  the  excufe,  the  city  will  be  bound  for  ever ;  and 
if  they  refufe  to  admit  a  reafonable  excufe  it  is  not  final,  be- 
caufe it  may  be  controverted  in  an  a&ion  brought  for  the 
penalty.  And  (by  him)  this  aft  of  common  council  ought 
to  be  expounded  according  to  the  ftatute  23  H.  8.  c.  5.  con- 
cerning the  com miffioners  *of  fewers,  where  though  they 
are  impowered  to  proceed  according  to  their  discretions,  yet 
their  difcretion  ought  to  be  grounded  upon  reafon  and 
law.  5  Co.  100.  a.  As  to  the  fourth  objection,  that  this 
bye-law  makes  no  provifion  that  the  party  (hall  have  notice, 
and  perhaps  he  may  be  beyond  the  fea,  feV.  he  anfwered*  that 
in  judgment  of  law  every  citizen  is  intended  to  be  inhabit- 
ing within  the  city,  and  ought  to  be  prefant  at  all  public 
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courts  and  aflemblies,  and  therefore  he  is  privy  to  all  pub-LoNDO*ClTT 
lie  a&s ;  and  if  he  be  abfent  it  is  his  own  negle£rV  of  which  vahackmu 
he  (hall  not  take  advantage.  Obje&ion."  That  the  eledion 
is  made  bf  the  liverymen,  who  are  a  ftnall  number  compar- 
ed with  all  the  citizens.  Anfwer.  1.  That  it  does  not 
appear  by  this  return  that  the  election  is  by  the  liverymen, 
but  mud  be  fuppofed  to  be  by  all  the  citizens.  2.  But  fe- 
condly,  admit  that  it  was  fa,  yet  every  citizen  is  obliged  to 
take  notice  of  wha*  is  done^by  them,  for  the  fame  reafon*  y 
that  all  perfons  are  obliged  to  take  notice  of  a&$  of  parlia- 
ment. And  though  heretofore  laws  newly  made  ufed  to  be 
proclaimed,  yet  that  was  but  an  aft  of  grace.  3.  It  is  a  no- 
torious aft  -9  and  in  all  cafes  where  a  man  ought  to  be  pre-, 
fent  in  perfon,  or  by  his  reprefentatives,  he  (hall  take  notice 
of  all  acts  done  there,  fcsV.  4.  The  proclamation  upon  the 
huttings  is  fufficient  notice,  and  agreeable  to  the  reafon*  of 
the  common  law.  As  if  a  praecipe  be  brought  againft  a 
man,  fummons  upon  the  land  is  fufficient.  The  fame  law 
of  a  proclamation  in  the  county  court  in  cafe  of  out-law, 
becaufe  the  tenant  is  fuppofed  com morant  upon  the  land,  and 
every  man  of  the  county  at  the  county  court.  So  citizens 
arc  fuppofed  prefent  at  their  own  courts.  And  if  a  man  Has 
occafion  to  be  abfent,  he  knows  whether  he  is  liable  to  be 
de&ed,  and  therefore  ought  to  take  care  to  be  informed, 
and  fo  no  inconvenience  to  the  party.  But  .  otherwife  it 
would  be  very  inconvenient,  \if  it  fliould  be  in  the  power  of 
the  citizens  to  withdraw  themfelves,  fo  that  no  notice  could 
be  given,  and  fo  the  office  not  be  executed.  And  therefore 
.  he  concluded?  that  tbis  notice  was  good,  being  agreeable  .to 
the  reafon  of  the  common  law.  Then  he  inveighed  againft 
the  obftinacy  of  the  defendant,  for  endeavouring  to  oppofe 
tlMt.which  had  been  the  practice  for  [a  many  years,  and  for 
which  there  had  been  bye-laws  of  the  fame  nature  almoit 
ever  (inc<*  the  grant,  in  the  time  of  Ed.  3  19  H.  8.  37  H* 
8.  and  27  £/,  And  therefore  for  thefe  reafons  he  and  all  . 
«-.is  brothers  the  julltces  were  of  opinion,  tfidt  a  procedendo 
lhould  be  granted.  Which  was  granted  accordingly.  And 
afterwards  this  fame  bye  law  was  drawn  in  qucftion  in  jhc 
common  pleas,  and  the  fame  judgment  given  there,  Pafch. 
ta  WHL  3.  and  between  the  city  of  London  and  Wood^  15, 
Mod.  669.  who  was  fined  for  refuting  to  fcryc  the  office  of 
ftieriff,  being  duly  clefted,  ut  fupra. 

Sir  William  Courtney,  v.  Bower  and  Kingfton,  ****.  Ha.  6  • 

.    *  ^'  D:  "  Rot.  13M. 

IN  trefpafs  brought  by  the  plaintiff  againft  the  defendants,  Wrcc^u§o^J 
upon  not  guilty  pleaded*  a  fpecial  verdift  was  found,  in  D.^ameT" 
which  the  fingle  quel^ion  was,  if  wreck  and  flotfam  goods  388.  R.  ace. 
ought  to  pay  cuftom.     And  after  feveral  arguments  at  the  Vaugh.  *59- 
bar,  this  cafe  having  been  depending  for  three  or  four  years,  *>*«ccMol|D7' 
She  judges  delivered  their   opinions  in  folemti  argument.  a^uLtm*. 

and  Vide  {  G.  i. 
«.  II.  C  13.  Nor  do  fuch  at  are  flotfa  n. 

..  And 
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CouftTJu*    And  Ntwll,  Pwoellt  and  Blencowe,.  were  of  opinion  for  the 
_*;•  plaintiff    who '  was  lord  of  the  manor,    and  claimed  thitf 

Bow,w*  wreck  waAAotfam  by  prefcription,  that  they  ought  not  to  pay 
cuftom.  but  Trehy.  chief  juftice  delivered  his  opinion  for 
the  defendants,  being  cuftom- bo  ufe  officers,  that  thev  ought 
to  pay  cuftoms.  Note,  this  cafe  was  tried  before  Holt  chief 
juftiee  at  Ex  tier,  he  being  then  juftice  of  affile  there,  1696. 
and  upon  the  great  importunity  of  the  king's  counfel  he' 
permitted  it  to  be  found  ipecially ;  but  was  clear  of  opidion 
that  no  cuftom  ought  to  be  paid  for  wreck,  &V.  Afterwards 
error  was  brought  upon  this  judgment  in  B.  K.  and  after 
feveral  arguments  at  bar  by  the  counfel  on  both  fides,  the 
judgment  of  the  common  pleas  was  affirmed,  without  any 
other  reafon  given  by  the  court  than  the  authority  of  the 
cafe  of  Shepherd  v.  Gofnold  in  Vaugh.  l  $9.  Mich.  13  HfflL  3. 
B.R. 

The  Mayor  and  Corporation  of  the  City  of 
York  verf.  Toune.  B.  R. 

S.  C.  5  Mod.  444* 

(^  Whether  *  rTPI  HE  plaintiff's  brought  indebitatus  affumffit  againft  the 
corporation  can     f      defendant  for  a  fine  impofcd  upon  Trim  for  not  fenring 

£=!£* the  "5" of  *aMr1?f  *'  ** of  5*  "*  du!?  el2*~ 

for  a  fine  to       according  to  the  cuftom,  and  according  to  the  cuftom  fined 
which  it  it  in-    for  refufal,  &c.   And  upon  demurrer  to  the  declaration  the' 
titled.  Vide      lad  paper  day  of  this  term  Sir  Bartholomew  Sbomer  for  the 
£^1717.       defendant  (aid,  that  the  aaion  in  this  cafe  would  not  lie. 
DougL  700.      And  Holt  feemed  to  incline  to  the  faid  opinion.     And  upon 
*dvEd.  n.  155.  motion  of  the  plaintiff's  counfel,  that  it  might  (lay  till  the 
a  Wilf.  95.       ncxt  tcrra>     Holt  chief  juftice  faid,  that  it  (hould  ftay  till 
iTcn*  &ep.    doorn9.<jajr  w;th  jrfj  his  heart.    But  Rokeiy  feemed  to  be  of 
opinion,  that  the  a&ion  would  lie.    Et  adjournatur.    Note, 
a  day  or  two  after  I  met  the  lord  chief  juftice  Treby  viGtin? 
the  lord  chief  juftice  H$lt  at  his  houfe;    And  Holt  repeated 
the  faid  cafe  to  him,  as  a  new  attempt  to  extend  the  indebi- 
tatus aflumfjfit,  which  had  been  too  much  encouraged  already. 
And  Treby  chief  juftice  feemed  alfo  to  be  of  the  fame  opi- 
nion with  Holt. 

Memorandum,  Charles  Montague  efquire  refgned  bis  ague 
if  chancellor  of  the  encheqtter,  and  John  Smith  efquire 
fucceeded  him* 


Micfc. 


5*3: 


ifticit.     Term 
ii^friflL  3.    C.  H.  1699. 

Sir  J6hrf  Hbft  Cbief  Jq/liti. 

Sir  Thoitt'as Rokeby  </W*6'  - 

Nov.  in  this  Term  after  D 

a  lorig  illntfi  yjuftito. 

Sir  John  Tuffon  C 

Sir  Henfy  Gdtfld  J 

Kobbiris*  veff.  Kbb&iift. 

5.  C.  Salk.15.  xVMod.a73v  Pleading*  poft.  vol.  3.  p.  398. 

A  declaration  ' 


_  defendant  praetexfttet  colire  cujufdam  mean prpcejfus  in  lege  to  facial  bail 
arreflnri  the  plaintiff  caufavit,  and  to  be  field  to  fpecial  bail,  without  cmufc 


*#Nan'a6jon  upon  tbc  cafe  the  pKiritiiF declared',^hat  tlic  ^ to b^htld 

an 

without  caufe.     Upon  not  guilty  pleaded*  vcrdift  for  the  **&* to  acw 
plaintiff,  and  now  Mr.  Eyre  moved  in  arreft  of  judgment,  ^^^^ 
that  the  writ  is  not  (hewn  upon, which  the  arreft  was:  nor  And  bow  the 
is  ir  averred,  by  whom  it  was  profecuted ;  and  that  the  whole  defendant  taufd 
matter  ought  to  be  (hewn  at  large;  and  not  in  this  uncertain11*™^1* tcld 
munner,    colore   cujufdam  procerus  hi   lege,    &c.     Againft  ^  declaration 
which  Mr.  Cartbeiu  for  the  plaintiff  argued,  that  the  caufe  of  ftatinggenerally 
this  action  was  not  the  fuing  without  caufe,  but  the  holding  th»*  the  defend- 
to  fpecial  bail  without  caufe.     And  the  plaintiff  could  not an> b* .colour 
dew  it  fpecially,  beca.ufe  the  writ  remained  with  the  officer ;  ce^caufcd  the 
and  therefore  be  could  not  fhew  it,  nor  what  fum  was  con- plaintiff  to  be 
uined  in  it.    And  that  is  the  reafon  that  has  introduced  arreted  and 
this  fuccinft  way  of  pleading.    But  j&*t  curiam,  the  declara-  ^^ 
tiori  is  ill ;  for  if  the  caufe  of  action  is  the  holding  to  fpecial  caufc^u  inftiffi- 
bail  without  caufe,  the  plaintiff  (a)  ought  to  have  (hewn  the  ciem  even  af- 
whole  fpecially,  viz.   that  he  owed  the  defendant  but*fotervcrdiA- 
much,  ferV.  and  that  the  defendant  intending  to  opprefs  him,  ^Xd^n" 
had  caufed  him  to  be  afrtftcd  for  fo  much,  feV.  and  held  to  proccfr  vaty 
fpecial  bail,  teV.    But  now  it  does  not  appear  to  the  court,  move  the  court 

that?  the  fum*  for  which  the  plaintiff  was  arretted",  required x?  "J™**1  the 

r  /       t  (henff  to  return 

(»)  Vide  4  Wiir.  376.  poft.  vof.  3. 299.  it. 

fpecial 
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Robbiss      fpeci.il  bail ;  but  that  being  the  gift  of  the  a&ion,  ought  to 
*•  have  been  (hewn  at  large.    And  as  to  the  objection,    that 

Romjxs.     thc  piajntiff  coujd  not  obtain  a  fight  of  the  writ,  he  might 
have  moved  the  court,  that  the  (heriff  ftcmld  return  his  writ, 
Warrant  to  the anc*  t'len  ^e  mignt  have  fecn  all.     Bcfides,  that  the  war- 
bailiff  evidence  rant  under  the  hand  of  the  (heriff  to  the  bailiff  is  good  evi- 
againft  the  flic-  dence,  &fr.    2.  It  is  not  (hcrwn   that  (a)  the  plaintiff  was 
flT'vkl     te     Pr°fecutc<*  or  arrefted  at  the  fait  of  the  defendant  j    and  per- 
3I0.    eaB  c'    haps  the  defendant  was  only  the  bailiff,  and  then  the  adion 
will  not  lie  againft  him.    And  per  curiam^  this  way  of   de- 
claring is  not  introduced  yet,  for  this  is  the  firft  that  they 
have  ever  feen  of  this  fort  of  pleading  in  this  manner.    And 
therefore  judgment  was  ordered  to  ftay,'  until,  tfc. 

Blake  verf.  Weft  and  Trench. 

Every  m^«rial  TJ  EPLEVINTof  tyo  cows.    The  captain  was  laid 
allegation  upon  J\^   to  be  in  a  place  called  Down  field.     The  defendant 
pleadlog9,whichavows9   for  that,  that  the  place  where,  tste.  contains  two 
J)  X™tcd?Rd'  acres  called  Marjb-acre  m  Downfield,  *hd  two  acres  calleU 
Salk.90.  pL  2.  Stretfield  in  Downfield^  and  that  he  wasfeifed  of  them  in  fee, 
%  p,#rg.  str.  298.  and  took  the  cows*  viz.  one  in  Marjb-acrey  and  the  other  ia 
*^***^*&&retfield$  damage  feafant,  isfc.  The  plaintiff  pleads  in  bar, 
that  the  defendant  took  the  two  cows  in  Downfield,  and  tra- 
verfes  the  taking  in  Marjb-aere  and  Stretfield  in  Downfield, 
And  iffue  thereupon,  and  verdi£t  for  the  avowant.  And  now 
'Mr.  Cartbenv  moved  in  arreft  of  judgment,  that  the  hToe  was 
immaterial,,  becaufe  the  plaintiff  has  traverfed  the  taking  ia 
the  two  places,  which  he  underftood  to  be  a  plea  of  prifel  in 
outer  lieu,  but  has  not  taken  any  notice  of  the  damage  fea- 
fant*, fo  that  though  a  verdftt  is  for  the  avowant,  yet  he  has 
no  title  to  have  return,    becaufe  the  damage  feafant  is  not 
found,  &ff.  Sei  non  allocatur.     For  that  is  admitted  by  the 
iffue  of  the  taking,  viz.  if  they  were  taken  there,  that  they 
were  taken  there  damage  feafant. 

Stedmtfn  verf.   Lye. 

A  modus  for  #"m  /TIL.  Stephens  moved  for  a  prohibition  to  be  dire&ed  to. 
ho'  tkihlt0f( the  JVA   thc  confiftory  court  of  the  bifhop  of  Worcejler,  to  ftaj 
parfonfenda  'proceedings  in  afuit  therefor  tithes  of  hops,  upon  fuggef- 
fcrtam  to  pull  tion  of  a  modus  time  whereof,  &c.  there  ufed,    that  if  the 
fomeof  them  he  parfon  fend  a  fervant,  tifc.  t9  pull  aliquam  partem  tupularum 

^hctfVthcmC»hc  (ha11  havC  the  tithcs  §o{  thcm'   **■     UP°n  which  a  rulc 

-W^vide  C^Bl!wa8ma^c>  to  (hew  caufe  why  a  prohibition  (hould  not  be 

Ci,m.  30.  granted.     And  now  Mr.  Bannifier  (hewed  for  caufe  againft 

the  prohibition.     1.  The  cuftona  js    void  of   uncertainty, 

for  it  does  not  appear  how  much   bops  ought  to  be  nulled, 

13c.     2.  That  it  is  an  ill  cuftom,  becaufe  (a)  it  is  no  benefit 

•  x „. ,  n       at  all  to  the  parfon,  but  drives  him  to  more  pains  than  the 

i>fiiTit.<.  r.  1  r,  law  requires,  to  lntitle  him  to  that,  which  by  law  he  ought 

<:.  Ed,  vol  {.  .  tO 

p.  *>.     • 
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to  have  in  the  fame  manner  without  fuch  pains*     Of  which     Stbdmaw 
'opinion  wa> the  whole  court..   And  therefore  the  rule  was        £ 
dtfcharged. 

Helliard  verf.  Jennings. 

S.  C.  Com.  $o.  94.  n  Mod.  a  76.  Frem.  509. 

UPO  N  an  iffue  dire&ed  by  the  court  of  chancery  to  be  U*k*  *  ^cvife 
tried  in  a  feigned  adion,  to  try  whether  Thomas  Jen-  ^.onc^ ^ 
nings  junr  devifed  the  manor  of  Earnfey  in    Somerfetjbin  to  dia  without  iffue 
William  Helliard  the  plaintiff,  a  fpecial  verdift   was  found  ;  of  hit  body,  rt- 
viz.  That  Thomas  Jennings,  the  defendant's  hufband,    was  "•W*  °^cr« 
feifed  of  the  faid  manor  in  fee,  and  being  fo  feifed  hafl  iffue  onl^Set  IL1 
by  the  defendant,  Thomas  Jennings  junior  his  only  fon,  and  %cc,  cro.  el 
two  daughters,  Mary  and  Elizabeth,  now  living :  That  Tho-  s*S-  Cro.  Jac. 
mas  Jennings,  the  father,  made  his  will  the  twehty-feventh  ao°-  &J-  W- 
of  December  1670,  in  thefe  words :  I  devife  to  my  fon  Thomas  J '  **  i!y%o. 
Jennings,  and  his  heirs  for  ever,  all  that  my  manor  of  Earn-  Vide  Hob.  29.' 
fey  which  I  purchafedof  H.  Wall;  but  if  it  (ball  fo  h append acc.poft. 5*8. 
that  my  faid  fon  fball  die  without  iffue  of  his  body,  or  before  *J*'  6*3V^. 
he  lhall  attain  the  age  of  twenty-one  years,  then  I  devife  the  to'ooelnfhh 
faid  manor  to  be  equally  divided  between  my  two  daughters,  heirs,  and  if  he 
Mary  and  Elizabeth,  and  their  heirs  for  ever  :    That  Thomas  diewithout  iff** 
Jennings,  the  father,  died  the  twenty-feventh  of  Member  ^f^*™ 
1679,  feifed  as  aforefaid ;  that  Thomas  ^Jennings  junior  inter-  mainder  over; 
td  into  the  faid  manor,  and  was  feifed  frout  lex  poftulat  ;  and  to  eftate  tail  de- 
being  above  the  age  of  twenty-one  years,  he  made  his  will^  tominable  on 
dated  the  feventh  of  April  jdoc,  t>y  which  he  devifed  theft^* 
laid  manor  to  the  plaintiff  William  Helliard  and  his  heirs ;  r.  com.  Cro. 
that  he  figned,  fealed  arid  publiihed  that  will,    in  the  pre-  El.  5*5-  Moor,  . 
fence  of  A.  B.  and  William  Helliard  the  plaintiff,    and  that  *""  PL  g* 
they  fubferibed  their  hands  in  prefence  of  the  tcftator,    EsV.  gjaby a devife 
that  Thomas  Jennings  junior  was  alio  heir  to  his  father  $  and  it  not  under 
that  he,  the  eighteenth  of  May  1695,  died  feifed  of  the  faid  *c  »9  Car-  *- 
manor  in  fee;  &t\  etji^  tffc.  And  Mr.  Cartbew  for  the  plain-  c* 3* f* 5'  a    1 
tiff  argued,  that  Thomas  Jennings  had  ail  the  fee  in  him?  and  ncfe  tTattc(Uh« 
therefore  might  well  devife  to  the  plaintiff.     For  the  word  execution  of  the 
[or]  (ball  be  conftrued  [and]  fo  that   the   remainder  could  wiI1  cont*inin^ 
not  veft  before  Thomas  Jennings  died  without  iffue,  and  under  fuch  <kvifc  (**% 
the  age  of  twenty-one  years \  and  to   make  other  conftruc- 
tion,  would  be  to  defeat  the  intent  of  the  devifor;  for  he  in- 
tended, that  the  iffue  of  his  fon  fhould  inherit  .before  his  own 
daughters;  but  if  .[or]  fliould  not  be  conftrued   [and]  then 
if  the  fon  fliould  have  fons,  Isfc.  before  he  attained  to  the  age 
of  twenty-one  years,  and  then  fhould  die  before  twenty-one 
years  of  age,  thofe  fons  could  not  inherit,  yhich  would  be  * 
eiprefsJy  contrary  to  the  devifor's  intent  \   then  the  remain- 

(a)  In  a  report  of  thij  cafe  in  Caith.  5x4.  (which  it  confidered  as  the  beft  in  Bh  iox.)  the 
cotut  is  reprcfented  to  have  held  merely  that  the  incompetency  of  fuch  perfon  affe&ed  ..that 
benefit  only  which  he  was  to  derive  under  fuch  devife ;  and  fo  lord  R.  Raymond  himfelf  ffcate* 
the  determination  to  hare  been  in  z  P.  Wma.  557.  and  in  Burr.  414.  Lord  Mansfield  lays  it 
down,  that  no  determination  had  carried  the  incapacity  beyond  tola  extent.  Sed  vide  %r. 
I»5i-  b*tfee  aifo.fil.  8.  9*.  Burr.  414.  %$  G.  a.  c.  6. 1 1. 

der 
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(Jpr  limited  over  wilt  be  void.  And  he  cited  die  cafe  df 
Jen  Jinoi.  ***  v.  Gerrard%  Cro:  El.  525.  3£wr/  4(22.  //.  $90.  as  * 
cafe  in  point.  He  cited  alfo  many  cafes,  where  [or]  (hilt 
be  conftrued  [and],  and  where  [and]  fliall  be  conftrued  [or]. 
I  Fent.62.  Hall  v.  Phillies,  r  Leon.  74.  Baldwin  v.  Cox. 
Plowd.  286.  Cfio.  El.  362.  P*j*  «.  Maliofj.  But  againft 
thfe  it  was  argued  by  Mr.  Pratt  hi  the  defendant;  thitTJti- 
mas  Jennings  junior  had  an  eftate' tail  determinabte  upon!  the 
contingency  of  his  dying  before  the  age  of  ifwetrry-one  years'; 
for  the  fubfequerif  chufe  explain?  the  precedent  cfcufe,  (vf£ 
and  if  be  di£  without  iflute  of  his  body)  and  moulds  the  pre- 
ccdenr genfefal  wefrds,  which  would  pafira  fci  into  ah  dtofte 
tail  Ltttlet.  Rep.  345.  Obje#ioir.  Thir  [or]  (hair  be 
expounded  [and}  Anftfer.  fhat  cannot  be  ddne  heir, 
frtr  [or]  in  its  genuine  figriificaticm  is^dftjwflftive,  antffhatf 
not  be  expounded  otheiVife,  unlefftHe  planr  inrcrirof'the 
teftattfr  appears  to  be  fo,'  tfhich  does  nota^peta*  here.  5-  Cfc* 
in.  -rf;  tii&ef  a  febffinent  to  ZT  or  bir  heirs  5  fi.  haJ  but 
an  eftate  for  lift,  beeaufd  there  axe  hb  words  to  convey  sT 
greater  eftate.  Betides,- that  it  isprobabie  here,  that  the  de~ 
vifor  intended  that  [or]  fhoiild  be  a  dfijun&tve,"  to  the  ehd 
that  in  all  events  the  eftate  (hduid  go'  ovei*  to  his  dtaghtefs, 
if  he  died  before  the  age  of  twenty  one  yeah,  intending  to 
prevent  the  marriage  df  his  fbti  before  the  find  age,  whidfis 
a  good  caution  for  many  reafonsi  But  if  Mr.  Qartbtti** 
conftruftion :be  admitted,-  the  whohreftstte  will  not  be  difpof- 
ed,:  and  the  devife  to  the  daughters  Will  be  void,' beta  life  it 
(m)  Vidtpoft.  will  be  ail  executory  deVifc  tb  comment*  upon  too  (a)  re- 
5a*.  mote  a  poffibility,  viz.  thfe  dying-  without  iffuc;  fey:    Alid 

as  to  the  cafe  of  Soulli  v.  Gerrard,  Cro.  EL  52^  Mun^ 
422.  pi.  590.  he  faid  that  it  would  be  no  authority  agamft 
himj  for  there  the  judges  agreed,  that  the  fon  had  an  eftate 
tail ;  and  though  they  held  that  the  deVife  over/  upon  the 
dying  within  the  age  of  twenty,  otie  years,  £5V.  would  be 
Void,  becaufe  the  fee  was  difpofed  before,  (by  him)  thai  is 
not  law.  And  per  Holt  chief  iufttce,  there  is'  no  necc (fit  y 
to  conftrut  [or]  as  [and]  in  this  cafe.  And  the1  cafe  of 
Soulle  v.  Gerrardf  Cro.  EL  525*  Moore,  422.  pi.  596.  was 
adjudged  to  bean  eftate  tail.  And  it  may  be  it  was  die  fa- 
ther's defign  to  reftraln  the  marriage  of  his  fon  before  the. 
age  of  twenty«0n£  years.  But  t6  that  point  the  court  gave 
nopofitive  opinion.  Then  Mr.  Cartbew  atgiied,  that"  this 
will  of  T&nimas  Jtnningi -was  gbod,  ncfcwithfiandmg  the  ft*, 
tuteof  frauds  and  perjuries,  29  Car.  2.  c.  3.  f.-  5;  which  re- 
quires that  fuch  will,  ty  which'  Unds  are'devifcd,  fhcJold^be 
fubferibed  by  three  credible  wltneffesJ  For  (by  him)  the 
plaintiff  is  a  man  of  an  indifputable  credit,  a*  Though  he 
cannot  be  fworn  upon*  a  trial,  yet  one  cannot  fay  but  that 
there  were  three  witneflesto  the  will;  and  the  wiH  hw Ijeen 
itfefll  proved  by  the  other  tWb  wfoefies*.  .  3.  There  U  a  "dif- 
ference between  a  matter  which  goe*  to  the   credit  of  bis 

teftihiooy, 
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teftimony,  and  a  matter  which  goes  in  bar  of  it)   the  firft  'Huuab» 
fort  are  excluded  from  being  witnefies  by  that  ftatute,  as  a    jM£M* 
man  attainted  of  treafon,  tfe.  but  where  there  is  only  a  thing   J 
which  bars  him  from  being  a  witnefs,   but  does   not  touch 
his  credit,  it  is  otherwife.    4.  The  intent  of  the  aft  was, 
to  prevent  perjuries ;  but  this  cannot  bfe  within  the  mifchief 
of  the  ftatute,  becaufe  the  devifee  being  a  witnefs,  could  not 
be  fworn  and  examined  upon  it,  and  therefore  out  of  thd 
mifchief  of  theftatutfe.    5.  that  this  Jiatute  has  been  ta-^*«**2* 
ken  with  *Kbetal  ooiiftnrfHbip;  ar  wficit   th*  fbftitc  h>&\2!£ 
quiies  that  the  witneffc*  ffiall  fubfaibe  their  names*  in  the  ™i^*  j— -frrK 
prefenooof  the  teftator,  it  warhddiit  Sir  George  StterSsn  the  time,  i* 
cafe!  SaUt.  69*.  Garth:  81.  1  Bro.  &  C.  09,  that  where  Sir  *F  ****** 
George  Steer*  being  fide  irrbbdi  figned,   puMifltefr  an*  ^&S5?a 
dared  his  will,  by  which  he  devifed  lands  and  tenements,  in  $*/ 
his  bed  in  his  bed-cbairiber,  to  which  an  entry  Was*  adjoin*- 
ing,  and  a  diriingeroonVor  long  gaHery  adjoining  to  thfe  en*  • 
try,  and  a  mat*  iii  die  bed,  if  be  was  raifcd  up,  alight  fee 
period*  in:  the  dining-room^  and*  what  thejr  did  there,   the 
wttneflerfubifcribev  their  name?  in  this  dirimg-roorit ;   and 
upon4  the  queiHoti,  whether  this  could*  be  caikd  a  lbbfcri£- 
tion  of  the  witndfo  in  prcfctice  of  the  teftator,  according  ttf 
ao C*rm  2I  ^  j./  y.  and  beoatfe} there wasa>poffibility, that 
if  Sir  George  Sheer j  bad  been  raifed  up  in-hifbedy  he  might 
hare  feen  through  ghfr  doors  the  witncffAfubferibing  their 
names,  it  was  held  a  good  will  to  convey  the-  lands-  tfaterem 
dtvifed.    Bat  againft  thirit  wad  aigoedby  Mr.  Pratt,  and 
held  by  the  whole  court;  that  this  will  was*  not  well  exo 
cated  according  to  the  ftatute  of  frauds.    For  a  man  who 
cannot  be  a  witnefs,  which  is  the  plaintiff's  cafe,  cannot  be 
a  credible  witnefs.     And  the  intent  of  the'  aft  Was  to  prevent 
frauds  as  well  as  perjuries;  which  intent  wquld  be  evaded, 
if  the  devifee  ihould  be  admitted  to  be  a  witnefs,  who  being 
a  party  interefted,  might  probably  be  induced  to  ufe  fraud. 
And  Mr.  Pratt  faid,  that  the  ftatute  appointed  three  wit* 
ncfa,  E5V.  to  the  end  that  it  might  be  done  in  luch  folemn 
and  notorious  manner,  that  they  might  fee  that  the  devifor 
did  not  fuffcr  any  impofition,  being,  infirm  as  well  in  under- 
Handing  as  in  body,  as  all  men  generally  in  extremis  are. 
And  for  this  reafon  the  («)  common  law  would  not  permit  / 
one  to  devife  his  lands,  without  a  cuftom.    But  if  P^PflSck  x6.bTi 
who  cannot  give  evidence  of  their  fubferiptions,    &c.  (hall  Bl.Com/jfa:  ■. 
be  admitted  to  be  credible  witnefies,  it  is  to  admit  fo  many 
dead  letters  tobewitnefles*  which  intirely  evades  .the  inten- 
tion of  the  a£L    And-  for  this  point  the  whplc  court  were 
of  opinion,  to  give  judgment  for  the  defendant.   But  upon 
the  importunity  of  the    plaintiff's  couofel  to   have  another 
argument,  adjournatur  (ij. 

(I)  Bat  judgment  was  afterwards  pxtn  for  tic  defendant.  Vide  l%  Mod.  277. 

Yates 


508  Mich:  Term  n  Will.  3. 

Yates  verf.  Fettiplace. 
In  Chancery. 

S.  C.  Chase  *  Prec.  140.  *  Vera.  416.  a  Frccm.  243.  la  Mod.  276.  aEq 
If  a  portion         .       .       '  '    Abr.  Portiw*.  C.  pi.  3.  ift.  Ed.  p.  653. . 

^Sop^ty  /4  Scifcd  of  Iand*  in. fee  has  i/rue  a  dau?htcr»  and  hJ  hb 
cannot  veil  be-  will  he  charges  his  lands  with  cooo/.  for  his  daugh-  » 

fore  the  time  Up  ter's  portion,  to  be  .paid  at  her  age  of  twenty  one  years,  or 

m5te4  **  **  ;  day  of  marriage;  and  dies  ;  the  daughter  dies  at  the  age  of 

Jp^S«.»S!  fix  years;- the  fecond  hulbandof  the  mother  of  the  daugh- 

.  %  Vent.  366.     ter  takes>;letters.  of  adminiftration  to  the  daughter,  and  to 

1  Vera.  164.     the  mother  his  wife.    .And  the   queftkm  was,  whether  he 

w  *CC  i8P       fl»ould.have  J  Ac    5000/.  or  whether  the  5000/.   (houM  ie 

Bro!*Cha.  Caf.  ^un^  f°r  tne  benefit  of  theN  heir  i   And  my  lord  chancellor 

113.  quod  Tide   Somen  decreed,  for  lhe  benefit  of  the  heir  j   and  it  was  odd 

D.arg.  a  P.      by  him,  that  in  all  cafes  where  a  man  charges  a  fum  certain,"' 

A ""rtfon'  to  **  Pa'^  aS  ^^  °Ut  °*  *"s   real    C*atC*    ^ tnC  Awgh^V  * 

thirecdupon  Wr.  dies  before  the  age  of  twenty-one  years,  the  money  ftaii"* 
peribaalty  may.  be  funk  for  the  benefit  of  the  heir.  But  if  a  man  devifes  a ••: 
r.  aec.  a  P.  perfonal  legacy,  orfuch  a  fum  to  be  paid  out  of  a  term  for  ■ 
'V  m%m  wD  year8»  M  here,  *n^  Ac  legatee  dies  before  the  age  of  twenty-  * 
acc?3P.Wmf.  one,  there  the  executors  or  adminiftrators  of  the  legatee 
J38.  (hall  have  the  money,  iffe.  becaufe  it  was  debitum  in  prre- 

fentiy  though*  filvendum  in  futuro.     Ex  relatione  nfri  Ptert 
.      Williams  v 

Smith  verf.Phfs.  B.  R. 

A  woman  mar 

foe  in  the  fpiri-  -m  nrj^  Northey  moved  for  a  prohibition  to  be  dtrecled  to 
defema"bn  iVl  the  confiftory  court  of  the  bifliop  of  London,  to  day 
charging  her  proceedings  upon  a  libel  exhibited  there  againft  the  plain- 
with  whor*.  tiff,  for  having  fpoken  thefe  words  of  the  defendant.  Sh 
iGlwvC-eCOrX  was  never  married*  wr  never  had  a  kujband,  and -what  h  hr 
i^adldTyol.'  hopeful  fon?  Mr.  Northey  urged,  that  thefe  words  did  not 
4.  p.  5*7.  poft.  amount  to  the  calling  the  defendant  whore;  for  it  is  not 
637-  pofitively  alleged  that  fhc  had  a  fon. .'Upon  which  a  rule 

•She*  ^aane  r  was  ma^c»  tnat* tnc  otner  ^  fhould  (hew  caufe,  why  a  pre- 
married,  vaA**  hibition  mould  not  be  granted,  and  that  all  proceedingt 
what  U  her  (hould  (lay  in  the  mean  time.  Upon  which  at  the  day 
hopeful  fon,"  given,  Mr.  Che/byre  {hewed  for  caufe,  that  all  perfons  who 
SwUltof°  *  ^ear  thci"c  won*?  cannot  but  underftand,  that  the  defendant 
whoredem.  had  a  baftard,  and  was  a  whore.  And  the  court  being  of 
the  fame  opinion,  Turton  and  Gould  juftices  being  only  pre- 
sent in  court,  the  former  rule  was  discharged. 


Crtoter 
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Cremer   verf.    Wicket.  wul^b/r.1 

Rot.  456. 

IN  an  aQion  for  falfe  imprisonment,  tsV.  the  defendant mpnt*lfXv 
pleaded  mifnomer  in  abatement  by  attorney.     The  plain-  pleaded  by  at- 
tiflF  demurred.     And  Mr.  Northey  took  one  exception  to  the  torney.  vide 
plea,  that  mifnomer  cannot  be  pleaded  by 'attorney.  Bro.  .w,]£^'J!X£e 
nomer,  J.  66,  F.  N.  B.  27.  a.  S  Ed.  4.  9.  TheioaL  dig.  3^5-  plaintiff mtyw 
b.  For  having  put  in  a  warrant  of  attorney  by  the  name  by  fufe  the  plea, 
which  we'dechre  againft  him,  he  (hall  be  eftopped  by  his  or  infiftupon 
warrant,  to  plead  that  he  is  known  by  another  name.    And  I^rae^T'waT 
Gould  juftice  feemed  at  the  beginning  to  be  of  that  opinion,  *f  ^^^* 
and  cited  the  cafe  of  Briton  and  Graydon  as  adjudged  ac- but  he  cannot 
cordingly.    [See  before,  1 1 7].     But  Holt  chief  juftice  was  °*ycd  to  *  for 
of  opinion,  that  this  was  a  good  caufe  torefufe  the  plea,bnt  ^JjJJjJj  up°* 
uot  to  demur.     And  as  to  the  cftbppel,  he  laid,  that  the  en- 
try updn  the  roll  was  not  the  warrant  of  attorney,  but  only   x 
a  memorandum  of  it,  which  entry  was  introduced  in  the  time 
of  king  James  II.  when  Wright  was  chief  juftice.   Hereto- 
fore they  were  upon  a  roll  by  themfelves,  and  fotbey  ought  to 
be  now.  .  But  the  judges  faid,  that  they  would  confult  with 
their  brothers,  to  the  end  that  this  point  might  be  fettled. 
And  afterwards  at  another  day  by  the  whole  court  judgment 
was  given,  quodbilla  caffetur.     And  Gould  juftice  faid,  that 
if  the  plaintiff  would  have  taken  advantage  of  the  eftoppel 
by  the  warrant  of  attorney,  he  ought  to  have  replied  it,  and  m 

relied  upon  it. 

Rex  verf.  Fuller. 

I  S.  came  before  the  juftices  of  peace,  viz*  two*  accord-  undc^cnantiw- 
*m  ingto  the  method  direfted  by  12  Car.  2.  c.  23./  31.  ritytohear  aai 
and  gave    them  information,  that  the  defendant  kept  two  d*?errainc  *■ 
concealed  wafh  backs,  contrary  to  8  &  9  W.  3.  c.  19.     This  ^nnot  bVcon- 
information  was  given  the  thirtieth  of  ■  March  1699.     Upon  viged  except  a« 
which  the  two  juftices  iflued  their  fummons  to  fummon  the  «foraiation  fcw 
defendant  to  appear  before  them  the  third  of  April  follow-  J^^lg^ 
ing.    At  which  day,  upon  his  appearance,  and  oath  being  0ffencc#  ja  ace. 
made  by  a  credible  witnefs,  that  the  defendant  modo  habet  et  Burn'i  Juftice. 
cuftoiit  eadem  duo-privata  feu  concelata   vafa,  Anglice  wafh-  Convidion. 
backs,  they  adjudged,  that  he  (hould  forfeit  20/.  for  each  *4lh^d-  T°j-  «• 
wa(h-back.    This  convi&ion  having  been  contrived   frau-  such  Informa- 
dulently,  to   avoid  convi&ion  by    a   later  aft,  by  which.tionmuftbe  fet 
the  penalty  was  increafed    to  100/.  Mr.  attorney  general  forth  in  the  con- 
Trtvor  caufed  the  conviction  to  be  removed  by  certiorari  in-  AnSfimati 
to  the  king's  bench,  and  now  moved  to  quainit;    becaufe  cannot  be  fup^ 
the  information  was  given  the  thirtieth  of  March,  and  the  ported  but  by 
oath  of  the  witnefs  upon  the  third  of  April,   upon  which  evince  of  fc& 
the  eonvidion  is  grounded,  is  quod \  modo  habet,  t$V.  which  ^[^on  es^ 
muftbe  underftood  of  the  time  of  the  convi&ion,  which  isia.Mod.joj, 

^  different 
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Rsz        a  different  offence  from  that  of  which  the  information  wu 
FvlTii.      Pvcn  to  **  J¥ft*CC5  >   beeaufe  though  he  bad  concealed 
veflels  the  third  of  April%  it  may  be  that  he  had  not  any  the 
thirtieth  of  March  %  when  the  information  was  given ;  and 
therefore  the  evidence  on  which  the  convi&ion  was  made 
not  being  conformable  to  the  information,   there  is  here  a 
conviQion  without   an  information.    Serjeant  Lamm,  1. 
The  words  of  the  oath  arc,  omd  modo  bohet  eo4emdm%  igu 
which  proves  that  be  had  them  at  the  time  of  the  informs* 
tion.     a.  The  juftices  may  proceed  without  complaint  or 
information*    3.  If  complaint  be  reqqifite,  they  may  pro- 
ceed upon  it  injlanter.    Hob  chief  jufticc,  1.  The  evidence 
is  of  9  h&  fubfequent  to  the  information  5  and  though  the 
ComAum      eaJem  may  be  evidence  that  he  had  them  at  the  rime  of  the 
2^5°^      information,  yet  convi£Hons  opght  to  be  certain,  and  not 
•Swnv *«  b* taken  upo?  c°llt&ion'    *•  There  ought  to  be  information 
fcreoce.  Vide    or  complaint  •  3.  Though  a  conviftioa  upon  an  informs* 
P©a.  is;!.       tion  injlanter  may  be  good,  yet  it  ought  then  to  be  declared 
to  be  made  fo,  and  not  be  grounded  as  here  upon  an  infor- 
mation which  isnot  proved,  the  evidence  being  of  a  hSt  fub- 
fequent to  it;  but  if  it  bad  been  of  a  precedent  fa£fc,  it  bad 
been  good.    The  foavi&ion  was  qua&ed.     Ex  relatim 
at  ft  Jawk 

Harper  verf.  Davy. 

S.  C.  IS  Mod.  S74;  Cartiu  498. 

Vpoaanew  trial  rjl  H  E  plea  was  entered  of  Eafler  term.    The  memoran- 
K^l^r    L     <*««  ™»>  Aat  the  bill  was  exhibited  in  Hilar,  term, 
th«  pleading*    and  an  imparlance  to  Eafler  term,  and  then  a  plea  of  Ea/kr 
aM&tfn&j  term,  andifiue  joined,  and  verdift  for  the  plaintiff.     And 
thTiSS*10*  a  ncw  *****  g«ntedf  and  the  record  of  nifi  prius  was  of  an 
,i€fd/rBler  rc"  appearance  and  plea  bt  this  pvefcnt  Michaelmas  term,  and 
xverdi£fc  for  the  plaintiff.    And  Mr.  Nenhey  moved  to  fet 
afide  the  verdift,   beeaufe  it  was  another  ifliie  than  that 
which  was  tried,  being  of  a  different  term,  and  upon  a  plea 
of  another  term.     And  he  relied  upon  the  cafe  otDtkrteen 
v.  Chancellory  ante  329.      And  per'  Hob  chief  juftice,  the 
verdid  here  is  upon  a  plea  and  iflhe  of  Michaelmas  term, 
irhich  is  intirely  different  from  the  record  upon  which  tbc 
firft  verdi&  was  obtained^  and  fo  not  the  fame  iffuc  that  vw 
direfted  to  be  tried  again,  and  therefore  ought  to  be  fet  afide. 
For  though  a  new  trial  was  granted,  yet  it  ought  to  be  up- 
on the  old  plea.    And  the  vcrdid  was  fet  afide.    Ex  rek- 
time  nfri  Jac^b. 


Sir 
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Sir  William  Lapon  Child  vcrf.  Haryey. 

S.  fi.  paQc.  rf*  W  Mod.  974.  Garth.  506. 


liiuc  was  juiiicu,  ,«,™  ™  i^ra  ™  9v«  t  -mm  •  »««*«  ~  Wyj  oned  as  the  dfl 
/>r#*/  was  for  the  plaintiff.    Upon  which  Mr.  Northey  moved  m  Danfc  m  ^ 
to  fet  afide  the  trial,  bec^ufe  the  djfiringas  and  jurats  were  diftringas  and 
made  returnable  a  die  fantlae  Trinitatis  in  treifeptimanas  nifi  j™?ta>  jk">gh 
Johannes i  Bolt \'f^{cqfiialU$j^mmuu  &V-  v\ceftnto  feptim  J^tef^  J^ 
die  Juitii  prius  veqerit,  bfc.  which  tw.enty-fqrenth  pf  June  day  in  bank  up- 
w'as  the  morrow  after  fra  Trinitatijs  *,  but  the  award  upon  on  the  plea  roll, 
t^ie  plea  roty  ires  Michael}*.     Upon  which  Mr.  Montague *n*^aWUl 
moved  for  'leave  to  amend  thip  mityake  of  the  clerk  ;  fee-  {£"<,£.  vide 
tfaufetbat:  in  all  cafes  where  there  is  a  recqrd,  by  which  pne  %  wilf.  14* 
may'  aipehd,  and  the  amendment  doep  uot  a^er  the  pojpt  in  And  the  court 
iflue,  and  fliere'  wa$  fufficient  authority  for  &e  trial  0/ the  jSjSa^^ 
iffue,  and  the  matter  of  the  amendment  is  but  the  miftake  m  amendment 
of  the  clerk,  the  court  will  give  the  party  grieved  leave  to  of  thediftringas 
amend.    Now  in  this  cafe  the  award  upon  the  roll  is  right,  °r  jurata. 
and  tie  iflue  is  the  fame,  and  the  judge  of  nifi  prius  had  fuf-  Lfr7/£c*J~j 
ficient  authority  tq  trv  the  jffue  by  Wcftm*  ?.  13  Ed*  i.JLt.  s       J 

el  10.  which  requires  onfy,  thaj;  a  olay  and  plaxe  certain  be       4^4  * 


appointed  in  the  country.  *  And  a,Ifo  it  i$  a  plain  jpifprifioa 
oPthe  clerk  in  writingi  tres  Trinitatis  iar  tres  Michaelis  \ 
and  therefore  within  all  the  rules  of  *ar#eruiaients.    See  Gro. 
Car.  595.  Eloper  v.  Child.  Cro,  Jac*2$$.  £ta<r>  460.  Hui- 
ton,  81  •  and  Tite  v.  Sir  Robert  Bernard,  micbi  8  Will.  3.  B. 
R.  ante,  94.  where  in  ejeftment  againft  feven  defendants 
they  all  pleaded  not  guilty,  and  iflue  was  joined  ;    but  in 
transcribing  the  nifi  prius  roll  two  of  the  defendants  were 
omitted,  and  fo  the  plea  and  iflue  which  was  brought  to  the 
aflife*  was  between  the  plaintiff"  and  five  defendants  only ; 
and  yet  it  was  amended.    Sir  Bartholomew  Shower  argued 
to  the  fame  purpofe  ;  and  that  the  court  would  not  fearch 
in  the  almanack,  but  take  it  as  granted  that  the  twenty- 
feventh  of  June  preceded  the  tres  Trinitatis  ;  or  they  would 
permit  the  plaintiff  to  enter  his  verdi&,  quodpoftea  die  et  loco 
infra  content  is9  &c.  Mr.  Northey  argued  e  contra.   That  the 
record  of  nifi  prius  had  been  frequently  amended  by  the  plea 
roll,  but  always  with  this  caution,  viz.  if  the  judge  of  nifi 
prius  had  fufficient  authority  to  try  the  fame  caufe,  %  Co.  161. 
b.  Blackamoor**  cafe.    Therefore  the  roll  of  nifi  prius  may 
be  amended  where  the  difiringas  is  right.    In  this  cafe  by 
the  words  of  the  difiringas  the  judge  of  nifi  prius  had  no  au- 
thority to  try  the  caufe,  unlefs  the  twenty  feventh  of  June 
preceded  the  tres  Trinitatis  ;for  at  the  tres  Trinitatis  the  fhe- 
riff  onght  to  have  the  jury  in  bank.     Alfo  there  is  no  day 
upon  which  the  judge  ought  to  make  return  of  bis  po/lea, 

the 


CHILD 

Ha*tet, 


Poalej'icaJe. 
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'  the  day  of  return  being  pad  before  the  trial.  In  the  cafe  of 
Tite  v.  Sir  Robert  Brnard,  the  bifhop  of  Worcejler  and 
others,  the  difiringas  was  right.  Holt  chief  iullice.  Though 
the  day  of  the  return  was  mi  (taken,  yet  if  the  caufe  was 
tried  upon  a  right  day  in  pais,  it  will  be  good.  But  here 
the  day  of  nifi  prius  being  an  impoffible  day,  and  the  judges 
authority  confined  to  that,  a  trial  upon  another  day  will  be 
without  authority,  and  therefore  can.  never  be  amended.  I 
remember  the  cafe  of  one  Pooley,  a  long  time  ago,  where 
in  trorer  and  converfion  the  day  of  nifi  prius  was  die  lunae  in 
men/im  Pafchae%  where  in  truth  the  dies  lunae  was  one  day 
after  men/em  Prfchae>  being  Sunday ;  and  for  that  reafon, 
after  a  trial  had,  and  rerdi£t,  it  was  fet  afide.  If  the  Sfi 
tringas  or  jurata  was  right,  the  nifi  prius  roll  might  dc 
amended,  as  in  the  cafe  of  Tite  and  thebiihop  of  Worcefier\ 
there  the  diftringas  and  the  jurata  were  between  the  plaintiff* 
and  all  feven  defendants.  As  to  the  entry  of  it,  we  cannot 
make  it  agreeable  to  the  return ;  for  the  entry  upon  the  roll, 
as  to  the  tranfa&ions  of  the  trial,  ought  to  be  a  warrant  for 
the  nifi  prius  roll.    The  trial  was  fet  afide. 


The  Churchwardens  of  St.  Ann's  Weftminfter. 


The  fpiritnal  TTPONa  motion  for  a  prohibition  to  day  a  fuit  againft 
<*urtn%7  com-  yj  Jm  S.  for  not  paying  a  tax  impofed  by  the  churebwar- 
pd  the  payment  dens  and  other  pariQiioners,  for  building  the  church  of  St 
m^c-f  a  Ann'*  in  ^ftminfier  5  per  Holt  chief  juftice,  a  fuit  may  be 
church  vide  in  the  fpiritual  court  for  non-payment  of  a  tax  aflefled  far 
Com.  ProhiW-  repairs  of  a  church,  but  not  for  building  a  church. 

tion.  G.  a.  ad 

Ed.  toL  4.  p.  501.  Bat  not  the  payment  of  a  tax  for  building  oiie. 


Hfl. 


5'3 


Hilary  Term, 
n  Will.  3.  B.  R.     1699. 

Sir  John   Holt,    Cbief  Jujiice. 
Sir  John   Turton  'lyu/?icgs 

Sir  Henry  Gould  5  JuJttca> 


The  Inhabitants  of  the  Parifh  of  Kingfton 
Bowfcy  againjl  thofe  of  Beddingham  in 
SufTex. 

S.C.  Carth.  516.  Sett.  &  Rem.  277.pl.  315.  ia  Mod.  323.  but  rather  incor- 
rect. Salk.  486. 

J   A  poor  man  was  fent  by  order  of  two  juftices  of peace  The  rcwrfa!  of 
****  •     from  the  parifh  of  St.  Morris  to  King/ton*     Kingfton  an  ordcr  0f  re_ 
appealed  from  the  faid  order  to  the  quarter  feflions,  and  it  moval  upon  the 
was  quaQied,  whereby  A.  was  fent  back  to  St.  Morris.     Af-  merits  preclude* 
terwards  A.  came  into  the  parifh   of  Beddingham,  whifh  ob^Eed fUch° 
obtained  an  order  to  fend  him  to  Kingfton.    And  a  motion  order  from  in- 
was  made  to  quafh  this  order,  forafmuch  as  Kingfton  had  fitting  at  any 
appealed  from  the  order  of  St.  Morris,  and  thereupon  it  was  [^^"^J, 
adjudged,  that  A.  was  not  fettled  at  Kingfton  \  and  no  parifh  was  fcttW  m** 
can  fend  A.  t6  Kingfton,  being  upon  the  faid  appeal  totally  the  parifh  to 
difcharged.     Curia  contra.    The  parifh  of  Beddingham  was  which  he  w*» 
not  party  to  the  faid  appeal,  and  therefore  (hall  not*  be  con-  ^jj|°  ^j)^ 
eluded  by  it.     Contra,  of  the  parifh  of  St.  Morris.     Another  jufticc>  poor. 
exception  was  taken,  that  it  is  not  adjudged,  that  A.  was  Removal,  iii. 
likely  to  become  chargeable  to  the  parifh  5    but  it  is  only  * 4th  £d.  vol.  3. 
faid,  that  the  juftices  were  informed  fo  by  the  overfeers.    Sed  ^ 3°^***' 
n$n  allocatur  :  Becaufe  there  is  no  need  of  any  fuch  adjiuji-  other  panih. 
cation.     And  the  order  was  confirmed.  R.  ace  s^lk. 

49*-  PL  53. 
Vide  Burn's  Juftice,  Poor.  Removal  iii.  14th  Ed.  vol.  3.  p.  532,  ftf.  An  order  of  removal 
need  not  contain  an  adjudication  of  the  Juftices,  that  the  pauper  is  chargeable,  or  likely  to 
become  fo.  R.  cont.  Salk.  491-  P*-  55-  Sct-  *  Rcm-  *?•  P1-  3 8.  I  Sel.  Caf.  9a.  pi.  93.  "x\x 
courts  cannot  take  notice  what  trades  arc  within  the  5  th  Eiiz.  c.  4.  vide  Com.  1  rade.  D-  * , 
6,  7.  ad  Id.  vol  5.  p.  571?  57»>  573- 

Rex.   verf.  Paris  Slaughter. 

S.  C.  Salk.  6x1.   i»  Mod.  311.  Holt,  68. 

MR.  Broderick  made  a  motion  to  quafh  an  indictment 
found  againft  the  defendant  upon  5  EL  c.  4.  for  exer- 
cifing  the  trade  of  a  felt-maker,    not  having  ferved  his  ap- 
•renticefhip  for  fc?en  years,  according  to  the  ftatute;    And 
Vol.  I.  L 1  hit 
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Slauohteb.. 


Rex  his  exception  was,  that  this  trade  was  not  a  trade  within  the 
intent  of  the  aft,  becaufe  it  was  not  a  trade  ufed  at  the  time 
of  the  making  of  the  aft.  And  he  cited  many  cafes,  where 
judgment  had  been  arretted  or  reverfed,  becaufe  the  trade 
mentioned  was  not  within  the  aft :  which  proves,  that  the 
court  will  take  notice  which  trades  are  within,  and  which 
not.  As  Cro.  Car.  499.  adjudged,  that  the  trade  of  a  hemp- 
dreffer  was  not  within  the  aft,  becaufe  it  did  not  require 
(kill.  Pafch.  4.  Joe.  2.  adjudged,  that  a  wool-comber  was 
not  within  the  aft.  2  Bui  ft.  188.  that  an  upholfterer  is  not 
within  the  aft.  And  fi nee  the  Revolution,  it  was  adjudged 
in  a  cafe,  that  a  pippin-monger  is  not  a  trade  within  the 
aft.  But  per  Holt}  chief  juftiee*  the  averment  in  the  in- 
diftment,  that  this  was  a  trade  at  the  time  of  the  ftatute, 
b  fufficient  to  fupport  the  indiftment ;  fo  that  the  king's 
bench  will  not  quafli  it :  For  whether  it  was  a  trade  then 
or  not,  is  matter  of  faft,  and  proper  to  be  tried  by  a  jury. 
And  the  king's  bench  cannot  take  notice,  whether  it  was 
a  trade  within  the  ftatute  or  not \  for  there  are  feveral  trades 
within  the  general  words  of  the  ftatute,  befides  thofe  there 
mentioned,  j  And  as  to  the  cafe  of  the  pippin- monger,  that 
was  never  determined  finally.  And  he  faid,  that  he  disap- 
proved the  cafe  in  2  Bui  ft,  1 86.  of  the  upholfterer".  See  1 
Sid.  367.  that\an  upholfterer  is  within  the  faid  ftatute.  And 
the  motion  was  denied. 


Argent  verjl  Sir  Marmadukc  Darrcll. 

AnrwrtmUan-  T^HE  plaintiff"  obtained  a  verdift  in  ejeftment  upon  a 
I^erattiaUt  i  long  trial  at  bar.  And  now  a  motion  was  made  on 
bar,  though  the  behalf  of  the  defendant,  to  have  a  new  trial  granted,  becaufe 
▼crdiA  wa»  the  verdift  was  exprefs  againft  evidence.  And  of  .that  opi- 
a*cl s^L??  n*on  wa6  thc  wnoIe  court*  But  neverthelefs,  after  long  de- 
Carth.507.H0lt  b?tc>  the  court  denied  to  grant  a  new  trial,  becaufe  the  ver- 
70a.  R.  ace.  x  dift  was  given  upon  a  trial  at  bar,  which  is  looked  upon  as 
Sid.  58. T.Jon  very  folemn.     Then  Mr.  Northey  moved,  that  the  entry  of 

a?£7'^w™ thc  HP1*111  fl10^  •*  ftavcd  until  the  defendant  might 

5*3.5*  M«d?*  bring  a  ncw  ejeftment,  by  reafon  of  thc  ftock  which  was 

9j.isS.R.cont.  upon  and  in  the  land.    But  that  was  denied  alfo. 

Sty.  462.  466. 

X  P.  Wmi.  407.  poll.  1358.  Str.  1 105.  In  eje&ment,  though  the  jury  find  for  the  plaintiff 

againft  evidence,  yet  if  the  c*urt  refufe  to  grant  a  new  trial,  it  will  not  tay  the  catryof  thc 

judgment  uatil  the  defendant  can  bring  a  new  eje&ment. 


Cage 
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Cage  verf.  ASon.  SnL^V 

Rot.  »oj. 
S.C.  Salk.  '3*5.-  Carth.  511.  Com.  67.  Holt  309.  with  the  arguments  of 
counfcl.  X2  Mod.  288.  pleadings  LilL  Eut.  214. 

TH  E  plaintiff  brought  an  a£tion  of  debt  for  rent  againft  A  debt  for  rent 
th$  defendant  as  adminiftratrix  to  her  hulband,    and  "^d^/a 
he  declared  upon  a  demifc  (a)  made  to  the  intdtate  render-  jcbt  upon" a  * 
ing  rent,  and  for  rent  arrear  in  the  life  of  the  inteftate  this  '>uJ  are  equal 
adion  was  brought,  &c.  The  defendant  pleads  that,  the  in-in  degj;ce- 
teftate  in  his  life-time,  in  confideration  of  a  marriage  to  be  wcnt^Ed'45* 
folemnized  between  the  faid  inteftate  and  the  defendant,  be-  1763.pl  146. 
came  bound  to  the  defendant  in  a  bond  of  aooo/.  folvendts  to  Loyel.  5th  Ed. 
the  defendant  cum  adinde  reqnijitus  effet,  upon  condition,  that  ' •?•  M*»™?e 
if  the  defendant  (bould  furvive  the  inteftate,   if  then  the  in-  ™*  ^^7 

/liii*  1         1    r       1  t  t   t'-  any  Pr,or  in- 

teftate thoukt  leave  to  the  defendant  1000/.  or  it  his  heirs,  trart  betwec.i 

executors,  or  adminiftrators  fhould  pay  to   the  defendant  the  parties,  upon 
1000/.  within,  Wr.  after  the  death  of   the  inteftate,    that  ^harIghtof 
then  the  bond  (hould  be  void  5  and  then  the  defendant  avers,  *ccru"  ^unW 
that  the  marriage  afterwards  took  effeft  ;    (he  avers  alfo  the  the  corer.u/e. 
death  of  the  inteftate,  and  that  he  had  not  left  her    1000/.  The  marriage  of 
nor  had  his  heirs  paid  it  to  her;  and  then  (he  (hews,    that  ^^jjj1^0^ 
(he  herfelf  took  out  letters  of  adminiftration  of  the    goods,  ringuilh  a  bond", 
Vc.  of  the  inteftate,  and  that  affets  to   the  value  o£  250/.  the  condition  of 
came  to  her  hands;  which  fhe  retains  in  part  of  fatisfaltion  which  cwinct  be 
of  the  money  due  by  this  bond  5  and  that  (he  hath  not  affets  \™*^^z 
ultra,  b?c.    The  plaintiff  demurs.      This  cafe    w«*s  argued  s.  c.  cit.  1 
feverai  times  at  the  bar  by  Mr.  Conyers  and  Mr.  fcrjeant  />-  Bac.  %ju  Vide 
vinz  for  the  plaintiff,  and  by  Mr.  Carthew  and  Mr.   Northey  Prcc-  chau- 
for  the  defendant.     And  now  the  judges  pronounced   their  %V'  %    cra' 
opinions  in  folemn  arguments.      And  two  queittons  were 
mad*  in  this  cafe:  1.  If  debt  for  rent  was  not  of  a  higher  , 
nature  than  debt  due  upon  bond ;    for  if  it  were,  then  this 
plea  could  not  be  good ;    becaufe  the    adminiftratrix  cannot 
retain  the  affets  for  the  debt  due  by  the  bond,  when  there  is 
a  debt  of  a  higher  nature,  viz.  a  debt  for  rent  owing  by  the 
inteftate.     2.  Admitting  that  this  retainer  is  well  pleadable 
in  bar  in  refpeft  of  the  nature  of  the   debts ;    yet  whether 
there  is  here  any  debt  due  to  the  defendant  upon  this  bond, 
in  regard  that  there  was  an  extjnguifhment  of  it  upon  the 
intermarriage  or  not?    And  as  to  the  firft  point,  the  wtiole 
court  was  of  opinion,  that  a  debt  due  by  bond,  and  a  debt 
due  for  rent,  were  of  an  equal  nature,  and  confequently  that 
this  plea  in  that  refpe&  was  well  enough.     But  Turton  and 
G#a/Jjuftices  did-not  give  their  reafons,  why  they  were  of 
that  opinion,  becaufe  they  thought  it  a  clear  point ;    fave 
that  Gould  juftice  faid,  that  he  knew  it  twice  adjudged  fo  in 
the  common  pleas.     But  Holt  .chief  juftice  aniwered  to  the 
objection  made  by  the  counfel  at  the  bar,  (viz,  tba<  debt  for 
(*}  By  deed.  Salk.  3*5.  Carth.  51X.  Lill.  Eut.  914* 

LI  2  ftnft 
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Cage        rcnt  founds  in  the  realty,  and  therefore  is  of  a  higher  na- 
A  •'  ture  than  debt  due  upon  bond,  and  for  fupport  of  this  afler- 

tion,  Newport  v.  Godfrey  1  Vent.  184.  3  Lev,  267.  $,Moc. 
44.  was  cited)  that  rent  due  upon  a  parol  demife  is  a  debt 
equal  to  a  debt  due  upon  bond,  and  that  an  executor  or  ad- 
miniftrator  may  plead  a  retainer  for  fuch  rent  in  bar  of  an 
aftion  upon  a  oond,  lie.  et  (a)  Jtc  vice  verfa  ;  and  that  the 
MR.acc.pom.  cafe  in  2  Vent.  184.  does  not  impugn  this  opinion,  for  there 
145.  the  defendant  executor  pleaded  feveral  bonds  due  from  the 

teftator,  in  bar  of  an  a£tion  for  rent   upon  a-  parol  demife 
(for  it  mufl  be  intended  td  be  by  parol)  it  not  being  cxprefled 
to  be  by  deed)   and  that  he  retained  towards  fatisfadion, 
£sV.  and  the  plea  was  over-ruled.      But  that  proves  only, 
An  executor  iq    that  they  are  in  equal  degree ;  for  in  the  faid  cafe,  it  could 
anaAionigainft  not  be  pleaded  by  the  executor,  unlefs  he  had  paid  them  be- 
heirs  may  plead  forc  tnc  aQ;on  brought,    or  that  judgment  was   obtained 
debl^flquaHe-  agamft  him  upon   them;    and  therefore  for  that  reafon  the 
j^ee  before  the  plea  was  ill.     But  he  might  have  pleaded  a  judgment  agaiaft 
afiion  brought,  himfelf  upon  them,  or  payment,  in  bar  of  the    faid  action  j 
or  judgment  ob-  j)Ut  t^t  cjoes  not  pr0YC  anT  fuperiority,  but  only  that  a  fpc- 
l^thereoiL    cialty  is  equal  to  a  debt  in  the  realty.      And   though  in  this 
cafe  the  debt  arifes,  as  well  in  the  realty,  as  by  his  fpecialty ; 
yet  that  will  not    make  any  alteration,    being  a  difference 
only'  in  number,  and  not  in  quality.     And  therefore  he  wai 
of  opinion,  notwithftanding  this  objedlion,  that  the  plea  was 
well  enough.     But  as  to  the  fecond  point  the  court  was  di- 
vided, viz.  Turton  and  Gould  \\x dices  were  of  opinion,    that 
this  debt  was  not  diftinguifhed  by   the  intermarriage,    and 
therefore  that  the  plea  was  good,  and  judgment  ought  to  be 
for  the  defendant.      But  Holt  chief  juftice   held,    that  this 
debt  was  extinguished,   and  therefore  that  judgment  ought 
to  be  given  for  the  plaintiff.     And  Gould  juilice  argued  for 
the  defendant  in    this  manner  following.       1.  He  faid,  he 
agreed,  that  the  wife  before  the  marriage  might  havereleafed 
this  bond  by  a  releafe  of  all  actions,  becaufc  ihehad  the  right 

m  of  a£Hon  in    her.     2.  That    by   the   intermarriage  all  con- 

By  an  tntermar-        r»    r      j  t_^     *  .       r    +*         •      r  + 

riage  all  former  tracts  for  debts  due  tnpraefentt^  or  in  Juturo,  or  upoji  contin- 

contra&s  be-     gency,  which  may    become  due  during   the  coverture,  are 

twecnthepar-  extindt.     I.  Becaufe  the  hufband  and   wife  make  but  one 

ft53-£c*» in  "yr-  »•  ,Becaf  ihcoa?i0n  »  {utn^d'  ll 

might  otherwise  Hen.  7.  4.  b.  Co.  Lit.  164.0.  8  Co.  136.  a.  Dyer  140. 
have  accrued,  Cro.  Car.  373.  3.  That  if  there  was  an  exprefs  agreement, 
dunnj.       co-   tnat  thcv  (hould  not  be  releafed    by  the   intermarriage ;  it 

rina^and'ac""  would  **   void>  ^CAu{c  lt   wou,d  bc  inconfiftent  with  the 
Tenant  that  they  ftatc  of  matrimony,  the  hufband  and  wife  being  but  one  per- 
fhould  notbefo  fon  in  law,  and  fo  there  is  not  debtor  and  debtee,  end  there- 
is  void.  fore  the  debt  isextinft  in  fuch  cafe,  notwithftanding  fuch  co- 
venant.    4.  He  faid,  that  he  was  at  the  beginning,  when 
the  cafe  was  firft  argued  at  the  bar,  of  opinion,  that  this 
bond  was  extinft  by  the  intermarriage.     But  now  after  ma- 
ture confideration  he  was  of  opinion,  that  it  might  fubfift  by 
the  rules  of  law  •,    for  the  law  does  not  love,   that  rights 

{hould 
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(hould  be  deftroyed,  but  on  the  contrary  for  the   fupporting        Cage 
rf  them  invents  notions  and  fiftions.  as  abeyance,  isfc.  Lift.      A  •• 
ft 8.  646.     Co.  Lift.  342.     Now  in  this  cafe    the    exprefs 
agreement  of  the  parties  created  a  right,  and  fuch  a  right    as 
is  not  inqonfiftent  with  the  rules  of  marriage,  fince  the  bond 
here  ought  not  to  have  any  eflfecl  till  after  the  death  of  the 
hufband ;   zn<{  therefore  the  law    wiU    not  work  a  releafe, 
efpecially  fince  there  are  two  rules  of  law,   which  would  be 
broken  by  the  deftru&ion  of  this  agreement.     1.  Modus  et 
conventio  vincunt  legem.      2.  That  the  law  will  not  work  a 
wrong.     But  fince  a  fufpenfion  of  rights  in  perfonal  duties 
does  not  always  work  an  extinguifhment,  as   appears  by.  the 
cafes  hereafter  put,  he  was  of  opinion  that  this  bond  was  fuf- 
pended  only  during  the  coverture.    As  8  Co.  136.  a.  Co.  Lit. 
264.  b.  fhe  wife  executrix  of  the  debtee  takes  the  debtor  in       v. 
marriage  \  the  (a)  debt  is  not  releafed,  but   the  right  is  fuf-j*^  l  cpo  *  * 
pended^r?  tempore*     And  fo  here,  the  law  prefcrves  it  from 
extinguifhment,  by  interpofing,  and  taking  it  into  its  cufto- 
dy,  for  the  making  of  the  agreement  of  the  parties  effeftual. 
If  the  obligee  make  the  obligor  executor,  becaufe  it  is  his 
own  aft,  it  (b)  is  a  releafe  of  the  debt  ;    but  (r)   otherwife  (')  A^\Sa!J; 
if  adminiftration   was  committed.     8   Co.    136.  Needharfsf£^** 
cafe.     Cro.  Car.  373.  Dor chefter  <u.  Webb.     Befidcs,  that  26  (tfjiS.  ace.  Salt. 
Hen.S.  *j.  b.  proves  that  the  law  does  not  abfolutely  workjo6., 
an  extinguifhment ;  for  it  is  held  there,  that  if  there  be  a  di- 
vorce, the  wife  {hall  have  her  goods  again  ;  and  Fitzkerbert 
and  Norwich  put  the  cafe  of  a  bond  by  the   hiffband  to  the 
wife  before  the  coverture,  and  faid,  that  though  it  was  in 
fufpenfe  during  the  coverture,  and  faid,  that  though  it  was  in 
fufpenfe  during  the  coverture  ;  yet  (d)  after  the  divorce  the  (d)  ?<>&-  5*i. 
wife  might  fue  him  upon  it.     So  here   he   agreed,  that  this 
debt  was  qualified  and  remedilefs  during  the  coverture.    And 
(by  him)  there  is  no  folid  difference   between  the  cafes  of 
Clark  v.  Thompfon,  Cro.  Jac.  571.  and  Smith   v.    Stafford \ 
Hob.  216.  Hutt.  17.  Noy26.  Hetl.   12.  Litt.  Rep.  32.  of 
a  promife  made  by  die  hufband  to  the  wife  before  the  cover- 
ture, to  leave  her  100/.  at  his  death,  and  this  cafe  of  a  bond, 
for  as  Hobart  there  obferves,  it  is  a  promife  prefently  though 
futurely  to  be  performed,  and  has  aprefent  lien.    And  there* 
fore  as  the  promife  was  held  to  be  in  fufpence,    fo  here  the 
debt  is  fufpended  during  the  coverture,   for    preferving  an 
honed  agreement,  which  otherwife  would  be  deftroyed.    For 
the  difference  taken  in  Noy9  and  there  faid   to  be  agreed  by 
the  court,  viz.  that  it  would  be  otherwife  in  cafe  of  a  bond, 
no  fuch  matter  is  reported  in  ffobtrt  or  Hutton  \    and  there- 
fore he  could  not  fay,  how  far  the  faid  point  of  the  bond  was 
under  their  confederation. '  It  is  faid  in  Hutton^  that  the  law 
will  not  work  a  releafe  contrary  to  the  intent  of  the  parties; 
becaufe  the  marriage,  which  is  the  caufe,  will  not  deftroy 
that  which  itfelf  creates ;  which  is  the  fame   in  the  cafe  of 
the  bond.     And  in  Lit.  Rep.  32.  the  fame  with  HetL  12. 
the  promife  is  faid  to  he  fufpended  by  the  marriage  ;    which 

ho 
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Cage        ne  faid  is  done  here  in  the  cafe  of  the  bond.  '  And  Hobart 

*•  does  not  feem    to  make  any  difference  between  a  promife 

cT«if.      fli^  a  bond ;    and  he  could  not  believe,  that  there  is  any  ; 

and  therefore  he  was  of  opinion,  that  the  plea  was  good, 

and  that  judgment  ought  to  be  gtven  for  the  defendant. 

lurton  juft  ice  argued  much  to  the  fame  purpofe.     And  he 
agreed,  that  if  this  bond  had  been    given  for  a  precedent 
debt,  it  had  been  deftroyed  by  the  marriage,  which  had  been 
a  releafe  in  law.     But  a  releafe  in  law  will  never  deftroy  the 
provifion  that  was  intended  for  the  wife  by  the  exprefs  agree* 
ment  of  the  parties.     But  fuch  releafes  (hall  be  taken  ftri£tlf. 
And  Hutt   17,  18.  Plowd.  184.  Hutt.  94.  Hob.  10.  Moor 
8?g.  were  cited  by  him  to  prove  it.     And  he  faid,  that  this 
dwZ  being  in  contingency  during  the  coverture,  could  not 
be  releafed ;  for  the  bond  and  condition  make  but  one  deed ; 
and  upon  oyer  of  the  condition  it  appears,  that    if  the  wife 
did  not  furvive  the  hufband,  nothing  would  be  due  to  her ; 
A  contingent    an<*  therefore  being  a  contingency,   and  only  a  bare  poffi- 
debt  cannot  be  bility,  could  not  be  releafed.      As  Hoe'%czk%   5  Co.  70.  5. 
rcleafe<L  vide   Cro.  Jac.  1 7 1.     A  man  (a)  cannot  releafe  to  the  bail  in 
^^'""^the  king's  bench  before    judgment  againft   the  principal. 
£,tt!jiTCUC  '  And  therefore  if  it  could  not  be  releafed  by  a  releafe  in  fa£V, 
no  more  could  it  be  releafed  by  a  releafe  in  law.  And  a  bond 
cannot  be  fued  until  the  condition  is  broken,  whfch  in  this 
cafe  could  not  be  during  the  coverture;    and  therefore  this 
debt  is  qualified.     Then  he  cited  the  aforefaxd  cafes  cited  by 
Gould  juft  ice  concerning  the  promifes,  and  alfo  2  Sid.  58: 
the  roll  of  which  he  had  feen,  and  which  is  entered  Mick. 
1657.  Rot.  629.  fup.  banc.  Hoblin  v.  Lupart,  where  the  cafe 
was  thus ;    debt  was  brought  upon  a  bond  by  Hoblin  a 
ftranger  againft  Lupart  %  of  which   the  condition  was,  that 
Lupart  mould  perform  covenants  in  certain  marriage  arti- 
cles, in  which  Lupart  covenanted  with  his  wife  before  mar* 
riage,  to  leave  to  her,  isfc.  if v(he  ihould  furvive  him ;  and  if 
he  (hould  furvive  her,  that  he  (hould  pay  to  the  executors  of 
A  releafe  0/ all  £  is  wife  40®/   Lupart  pleaded  there,  covenants  performed; 
demands  doea    Hoblin  replied,  and  afiigned  a  breach,  that  he  had  not  paid 
not  difchar^a    he        L  &    and  ;udgmcnt  was  entered  for  the  plaintiff,  as 

T>on.t  condition-  ^  i_        J        j         a     j  .i.»         r  .  l  1  /i 

ed  to  perform    appears  upon  the  record.     And  this  caie*  he  urged  as  ttrong 

corenaotsbefore  in  point,  together  with  the  arguments  and  reafons  therein 

the  condition  it  ufe(i  m  a  Sid.  58.     And  as  to  th$  objection,  that  this  was 

fcafc'of  the"  col  debitum  in  prae/enti9  &c.  He  anfwered,  that  that  was  rather 

venants  does,     found  than  fubftance.     And  he  cited  Litt.  Rep.  87.  that  by 

a  releafe  of  ail  demands  a  bond  with  condition  to  perform 

covenants   lhall  not  be  releafed,  before   the  covenants  are 

broken ;  and  yet  it  is  debitum  in  praefenti  as  much  there  as  in 

tJiis  cafe.     But  a  releafe  of  the  covenants  would  difcharge 

the  bond.     Dyer  57.     And  he  cited  the  words  of  Henden  in 

Littleton's  Reports,,  that  is  not  chofe  in  aElion%  but  the  po(BJ>i- 

Jity,  of  a  chofe  in  acllon*    And  he  relied  upon  the  cafe  of  Han* 

(z*  Na:e  in  Hcs's  cufc  the  rei:.ife  Tya*  merely  of  all  actons  ,  duties,  ;md  demand*. 
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ctrk  v>  Field  there  cited  as  a  cafe   in  point.     [But  fee  Cro.        ^A0X 
Jac.  170.  2  Roll.  Abr.  407.  that  the  faid  cafe  was  an  a£Hon       act©*. 
cf  covenant,  and  not  debt  Qpon  a  bond  with  condition  to 
•xrforra  covenants,  as  it  is  there  cited.]     And  therefore  Ji€ 
Agreed  with  Gould  jnftice,  that  judgment  ought  to  be  given 
for  the  defendant. 

Holt  chief  juftice  argued  e  contra  (oi  the  plaintiff,  viz*  that 
the  bond  was  extingui  fried  by  the  intermarriage.  And  the 
foundation  of  his  opinion  was,  becaufe  it  is  an  immediate 
dtfbt  due  from  the  fealing  of  this  bond.  Lift.  feci.  512.  and 
thcreafon  which  Coif  in  his  comment  upon  Littleton  292.  b. 
gives,  why  a  releafe  of  all  adions  before  the  day  of  payment 
will  difcharge  it,  though  no  a&ion  can  be  maintained  upon 
it  until,  after  the  day  of  payment,  is,  becaufe  it  is  a  chofe  in 
atHon.  And  then  if  it  is  a  prefent  debt,  the  que  (I  ion  will  be, 
whether  the  condition  will  make  any  alteration.  The  na- 
ture of  the  condition  therefore  ought  to  be  confidered :  and 
the  condition  here  is  a  fubfequent  condition,  and  therefore 
cannot  diminift),  alter,  or  qualify  the  debt ;  but  the  debt. will 
have  the  fame  exiftence  that  it  had  before.  And  in  its  na- 
ture it  cannot  be  a  fubfequent  condition,  unlefs  there  be  a 
precedent  debt,  to  which  it  was  annexed.  And  the  diffe- 
rence is  put  in  5  Co,  70,  b.  Hoe's  cafe,  as  to  the  matter  of 
the  releafe,  between  a  duty  certain  with  a  condition  fubfe- 
quent, and  a  duty  uncertain  to  be  reduced  to  a  certainty  upon 
a  condition  precedent ;  the  firfl  is  releafeable  before  the 
day,  the  fecond  not.  And  to  fay  here,  that  this  is  not  a  prefent 
debt,  is  exprefsly  contrary  to  the  words  of  the  bond,  viz* 
that  the  obligor  tunds  himfelf  in  200/.  to  be  paid  when  he 
ftould  be  required.  The  condition  goes  in  defeafance,  but 
does  not  fufpend  the  debt,  for  that  would  make  the  condition 
repugnant.  And  if  the  breach  of  the  condition  were  to 
raife  the  debt,  it  ought  always  to  be  lhewn  in  the  declara- 
tion, which  is  againft  conftant  experience ;  and  yet  it  ought 
neceffarilg  to  have  been  (hewn,  if  it  raifed  the  debt,  as  they  ( 

always  do  in  cafe  of  a  condition  precedent.  And  as  to  the 
objection,  that  the  defendant  might  have  oyer  of  the  condi- 
tion, and  then  it  becomes  part  of  the  declaration.  He  an- 
fwered,  that  that  did  not  compel  the  plaintiff,  to  (hew  a 
breach  of  the.  condition  *  which  nevertheless  ought  to  be 
done,  if  Che  breach  of  the  condition  was  neceffary  to  rtife 
the  debt.  But  the  reafon  why  there  is  oyer  of  the  condition 
is,  becaufe  it  is  part  of  the  fame  deed";  but  that  does  not 
drive  the  plaintiff  to  alter  his  declaration.  If  the  defendant 
lays  nothing,  nor  demurs  ?  the  court  muft  give  judgment 
upon  the  bond,  without  having  any  Regard  to  the  condition  : 
but  if  it  appears  upon  the  whole  matter,  that  the  condition 
is  not  broken,  the  court  cannot  give  judgment  for  the 
plaintiff.  Then  fince  it  is  an  immediate  debt,  by  tie  inter- 
marriage it  is  difcharged.      1.  Becaufe  the  huibaud  can- 


5*o 


Cage 
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not  be  indebted  to  his  wife,  for  they  are  But  one  perfon  in 
law.  2.  The  hufband  might  pay  the  money  due  upon  the 
bond  without  having  refpeffc  to  the  condition,  and  that 
would  difcharge  the  bond.  1 1  Hen.  4.  43.  which  fince  be 
cannot  do  to  his  wife,  fuch  payment  being  impertinent,  as  if 
the  right-hand  fhould  pay  to  the  left  *,  for  this  reafon  it  is 
releafed.  3.  The  intermarriage  is  an  actual  payment,  be- 
caufe  the  hufband  is  intituled  to  receive  the  money.  And 
when  the  perfon  who  ought  to  pay  the  money,  is  the  fame 
with  the  perfon  who  ought  to  receive  it ;  it  is  in  law  a  pay- 
ment. Suppofe  a  (Iranger,  who  was  bound  to  the  wife  dum 
folay  would  pay  the  money ;  he  ought  to  pay  it  to  the  huf- 
band :  then  if  the  hufband  be  debtor  to  the  wife  dum  Jola% 
and  would  pay,  &c.  after  marriage  he  muft  *  pay  himfelf. 
If  a  (Iranger  had  been  bound  to  the  wife*  in  a  bond  with  the 
fame  condition  as  here,  a  releafe  by  the  hufband  would  have 
difcharged  the  bond.  Co.  Lit.  264.6.  Pioivd.  184.  Wood" 
ward  v.  Darcy.  The  law  books  do  not  make  any  dift mo- 
tion between  bonds,  in  which  there  is  a  precedent  duty,  and 
others  \  et  ubi  lex  non  dijiinguity  nee  judices  diftingueie  debent. 
And  therefore  he  held,  that  the  bond  was  difcharged.  If  this 
had  been  a  (ingle  bill,  ftatute,  or  recognizance,  with  a  defea- 
fance  of  the  fame  purport  as  the  condition  qf  this  bond  (he 
faid)  that  without  doubt  the  intermarriage  would  have  re- 
leafed  them  :  yet  the  ftatute,  &c.  would  have  been  as  much 
qualified  by  the  defeafance,  as  the  bond  here  by  the  condi- 
tion ;  and  the  agreement  of  the  parties  had  been  the  fame 
in  both.  The  only  difference  is,  that  in  the  cafe  of  the  bond 
the  defeafance  is  contained  in  the  fame  deed,  and  therefore 
the  deed  being  in  court  one  may  have  oyer  of  the  condition  ; 
v  in  the  other  cafe  the  defeafance  is  in  the  hands  of  the  defen- 
dant, being  in  another  deed,  and  therefore  there  cannot  be 
oyer  of  it ;  but  yet  in  both  cafes  the  defendant  ought  to 
plead  the  condition  or  defeafance  ;  and  therefore  in  both 
cafes  the  law  is  the  fame. 


Marriage  doei       Objection.    If  the   executor  of  the  obligee  marries  the 
rotextingmft    obligor,  the  debt  is  not  extinguiflied. 

debt*  due  in  au» 

ter  droit  from  _  mi  1  1  ■•«•  r  -r-. 

the  one  party  to  Anfwcr.  That  depends  upon  different  reaions.  For  1. 
the  other.  D.  The  difference  of  the  rights  there  preferves  the  debt  from 
ace,  Saik.  306.  extinguifhment.  As  where  a  man  has  a  term  as  executor, 
and  purchafes  the  inheritance,  the  term  is  not  extinguiflied. 
Co.  Litt.  264.  b.  338.  b.  2.  If  that  fhould  be  an  extin- 
guifhment, it  would  be  a  wrong  to  creditors,  and  amount 
to  a  devnjtavit,  which  an  act  in  law  will  not  do.  8  Co.  13d. 
c.  And  things  (hall  bf  extinguiflied  between  the  parties, 
which  yet  (hail  remain,  and  have  exigence,  as  to  (Irangers- 
As  if  a  tenant  for  life  grants  a  rent-charge,  and  then  furren- 
dersto  the  revcrfioncr  *,  or  if  a  man,  who  has  a  rent  in  fee, 

acknow- 
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acknowledges  a  ftatute,  and  then  releafes  to  the  terre-tenant;       Caok 
the  eftate  for  life  in  the  one  cafe  will  continue  as  to  the  *• 

grantee  of  the  rent,  and  the  rent  in  the  other  cafe  as  to  the         CT0N# 
con  u  fee.     But  if  the  hufband  pays  debts  of  the  teftater  with  if  a  debtor  of  a' 
his  own  money,  amounting  to  the  fum  in  which  he  was  man  deccafed 
bound  to  the  teftator  ;  that  will  amount  to  a  releafe  of  the  J"541™*  *«»  !*«■- 
debt,  becaufe  it  is  an  honcft  payment,  and  prevention  of  a  t°°*  2J*0^ 

wrong.  debt  of  the  de- 

ceafed  out  of  bit 

Objeaion.    The  intermarriage  will  not  deftroy  that  which  ?wn  moner> 

vrirr  _.  °  J  fuch  payments 

ltfelf  GipportS.  fliall  go  towards 

'  the  difcharge  of 

Anfwer.    That  the  bond  is  not  fupported  by  the  marri- ^ia  own  debt. 
age,  but  by  its  own  efficacy.    The  bond  was  made  in  con-  Semb.  ace.  Salk. 
federation  of  an  intended  marriage,  but  it  had  its  full  force 
and  effect  inftandy  upon  the  fealing  and  delivery. 

Objection.    That  the  law  will  not  do  wrong. 

Anfwer.  That  this  was  the  aft  of  the  wife  herfelf,  and 
therefore  fhe  is  not  injured.  And  this  is-  no  more,  than 
thafirfhe.  did  not  well  underftand  what  (he  was  going  to  do, 
and  there  is  no  third  perfon  in  the  cafe. 

Objection.     16  H.  8.  7.  b.    That  a  wife  after  a  divorce  on  a  divorce  a 
ihall  have  her  goods  again,  and  the  bond  would  revive.  vinculo  the  feme 

ft  all  have  again 
all  her  property, 

Anfwer.    He  agreed  fhe  faid  cafe  \    becaufe  the  divorce,  and  all  her 
being  a  vinculo  matrimonii  by  reafon  of  fome  prior  imped i-  n^l^^nm 
ment,  as  pre-contraQ,  ^V.  makes  them  never  hufband  and  *£*  ^jjL- 
wife  ab  initio:  But  if  the  hufband  had  made  a  feoffment  in  ihall  revive  as 
fee  of  the  lands  of  his  wife,  and  then  the  divorce  had  been,  againil  herhuf- 
that  would  have  been  a  difcontinuance  as  well  as  if  the  huf-  band,  butnot  as 
band  had  died  ;  becaufe  there  ihe  intereft  of  a  third  perfon  *^in  *    ^ 
would  have  been  concerned  \  but  between  the  parties  them- 
felves  it  will  have  relation  to  deftroy   the  hufband's  title  to 
the  goods.     And  it  proves  no  more  thari  the  common  rule, 
viz.  that  relation  will  make  a  nullity  between  the  parties 
themfelves,  but  not  among  (hangers. 

And  as  to  the  objection  made  by  Mr.  jufticc  Turton,  that 
there  is  nothing  here  to  be  releafed,  becaufe  it  is  but  a  con-  a  releafe  of  the 
tingency,    and  a  bare  poffibility;    he  anfwered,  that  that  condition  of  a 
avails  nothing,  becaufe  a  releafe  of  the  condition  will  not  JSwifeiSfcood. 
releafe  the  bond,  but  they  mud  releafe  the  bond  itfelf. 

He  agreed  alfo  the  cafes  of  Smith  v.  Stafford,  and  Clark  v. 
Tbompfont  aite  517.  that  the  intermarriage  would  not  ex- 
tinguifh  fuch  a  promife,  though  HA\%rt  is  of  a  contrary  opi- 
nion. But  there  is  a  difference  between  the  faid  cafes  and 
this  prefent  cafe,  becaufe  the  promife  n\uft  raife  a  future 

duty 
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Cage  duty  upon  a  contingency  ;  fo  that  there  is  nothing  due  there,' 
nor  ever  was,  and  it  is  a  quell  ion  whether  there  ever  will 
be.  In  an  a£tion  upon  the  promife  all  the  fpecial  matter 
mud  be  (hewn  in  the  declaration,  but  othcrwife  in  the  cafe 
of  a  bond.  Pleading,  though  it  does  not  make  the  law,  yet 
is  good  evidence  pf  the  faw,  becaufe  it  is  made  conformable 
to  it.  If  therefore  in  the  one  cafe  there  is  no  need  to  (hew 
a  breach,,  and  in  the  other  one  muft  (hew  it ;  that  proves, 
that  in  the  cafe  of  the  bond  the  duty  arifes  immediately,  and 
is  defeafanced  by  the  condition  ;  but  in  the  other  cafe,  it 
arifes  upon  the  performance  of  the  condition,  which  ought 
to  precede  it ;  and  confequently  the  cafes  are  as  different  as 
a  condition  precedent  and  fubfequent.  # 

He  faid  alfo,  that  there  is  no  difference  between  the  cafe 
of  Lupari  v.  HMin^  which  is  covenant,  2  Sid.  58.  and  the 
cafe  of  a  promife.  For  in  covenant  one  muft  (hew  the  fpe- 
cial matter,  and  affign  a  breach,  as  one  oi^ght  in  that  of  a 
promife.  And  a  releafe  of  all  demands  will  not  difcharge 
the  covenant  before  it  be  broken ;  as  it  will  not  difcharge  the 
promife  before  the  time  of  performance  ;"  but  it  will  dif- 
charge a  bond  before  the  condition  broken  :  but  the  lien  of 
the  bond,  if  it  was  upon  condition  precedent,  would  be  of 
the  fame  nature.  If  a  (Iranger  promifed  to  a  woman,  that 
in  confideration  that  (he  would  marry  fuch  a  man,  he  would 
pay  her  fo  much  if  (he  furvive  her  hufband  ;  the  riufband 
could  not  have  releafed  this  promife,  becaufe  nothing  coold 
become  due  during  the  coverture ;  but  when  the  wile  has  a 
duty,  which  may  become  dme  during  the  coverture,  the  huf- 
band may  difcharge  that,  according  to  Lampefs  cafe,  10  Co. 

46* 

Thereafon  given  in  Cro.  Jac.  571.  Clark  v.  Thompfon, 

why  the  marriage  of  the  promiflbr  with  the  promiffee  is  no 
difcharge  of  the  promife,  viz.  becaufe  the  hufband  could 
not  releafe  it,  ought  to  be  undcrftood  of  a  promife  made  by 
a  (Iranger ;  and  thofe  words  ought  to  be  added,  as  appears 
by  the  rekfon  of  it 5  .but  in  cafe  of  fuch  a  bond  the  hufband 
might  releafe  it.  In  Telv.  156.  Belcher  v.  Hudfinl  it  is  in- 
finuated,  as  if  the  hufband  might  have  releafed  fych  a  pro- 
-mifc  made  by  a  third  perfon  \  but  the  book  there  is  non- 
fenfe  ;  and  in  the  fame  cafe,  Cro.  Jac.  222.  the  only  quef- 
tion  is  there,  whether  it  be  releafed  by  a  releafe  of  all  de- 
mands, and  no  confideration  had  of  the  cafe  upon  the  point 
of  the  marriage. 

Noy9  26.  in  his  report  of  the  cafe  of  Smith  and  Stafford, 
reports  that  it  was  faid  by  Warburton,  that  it  would  be. 
otherwife  in  the  cafe  of  a  bond,  and  that  the  whole  court 
agreed  it  \  and  neverthelefs  they  refolved  otherwife  in.  the 
cafe  of  a  promife ;  which  proves,  that  it  muft  necefiarily  be, 
that  they  grounded  themfelves  upon  the  difference  between  a 
bond  and  a  promife,  or  otherwife  their  refolution  will  be 
contradictory.  And  pne  muft  confider  the  whole  cafe,  and. 
not  difaliow  ihe  diflinclion,  and  agrtc  the  refolution;  for 
.  that 
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that  would  be  to  agree  the  conclufion*  and  deny  the  pre*       Ca08 

Objection.  The  intent  and  agreement  of  the  parties. 

Anfwer.  That  the  intent  of  the  parties  cannot  alter 
the  rules  of  the  law,-  and  make  an  immediate  prefent  lien 
not  to  have  any  efficacy. 

Befides  that,  he  faid,  in  fuch  a  cafe  as  here  the  chancery 
will  not  give  relief,  as  appears  in  I  Cha.  Caf.  2 1,  Lady  Darcy 
and  Chute.  Much  lefs  ought  the  king's  bench  upon  equit- 
able conGderations  td  give  judgment  againft  the  rules  of 
law.  And  therefore  tor  thefe  reafons  he  was  of  opinion, 
that  judgrpent  ought  to  be  given  for  the  plaintiff.  But  judg- 
ment was  given  for  the  defendant  by  the  other  two  judges. 
Afterwards  error  was  brought  upon  this  judgment  (a) 

(a)  But  the  plaintiff  in  error  perceiving  the  court  above  inclined  to  affirm  the  judgment, 
did  not  proceed.    Carth.  513. 

Badger  ver/l  Lloyd*  mtr.Trin.9 

S.C.Com.ii,  Will.  3.B.R. 

EJECTMENT.    Upon *  fpecial  verdift  the  cafe **•  374.SaIoP. 
was  thus.     John  .Lloyd  fenior%  feifed  of  the  lands  in  A  remainder  U- 
queftion  in  fee,  conveyed  them  by  leafe  and  releafe,  to  theufe  mitedtotakc 
of  himfelf  for  ninety-nine  years,  if  he  ihould  fo  long  live,  ^f^fo^'r  H- 
remainder  to  John  his  fon  for  ninety-nine  years,  if  he  (hould  motions  ceafc" 
fo  long  live,  remainder  to  Elizabeth  wife  of  John  the  fon  for  Uvcfted,  not 
her  life,  remainder  to  truftees  and  their  heirs  .during  the  *° ng"!j  cnt"  s* 
lives  of  the  two  Johns,   for    preferring  the  contingent  *c- a"  acV  Moor 
mainders,  remainder   to  the  firft,    life,  fons   of  John  the  486.  id.  Ref! 
younger  in  tail  male  (*),  remainder  to  Vohn  the  elder  in  tail  Cro.  Jac  415. 
male,  remainder  to  John  the  elder  in  fee.      John   the  elder  $d~ft{- vidc 
had  iffue  John  the  younger,  Thomas,  Paul,  and  Peter.   John  r™*  4^ 
the  elder  made  his  will,  and  reciting  the  fettlement  afore-  Gitb.  Eq.  Rep. 
faid,  devifed  the  faid  lands  in  queftion,  after  the  death  of  3^.  Burr.  228. 
John  the  younger  without  iflue  male,  to  Thomas,  and  after  F^arnc'  *d*  Ed. 
the  death  of  Thomat  without  iffue  male,  to  Paul\   and  if  AsVremaVr.ier 
Paul  (hould  die  without  iffue  male,  and  none  of  his  brothers  if  a  remawder- 
living,  then  to  Peter-znd  his  heirs  for  ever.    And  in  the  will  "^n »n  ta*l  waU 
there  arc  thefe  words,  viz.  "  Laftly,  my  will  and  meaning  *j*  ^(mt  u' 

*,  .       1  n  /»    '     •     •      »         1/   r    J       a   11  ofae,  and  none 

•*  is,  that  all  my  ettatesin  lands  wbatloever  (hall  come  and  of  fc vera!  prior 

"  defcend  unto  my  name  and  pofterity,  as  is  before  fpecified  remainder-men 

t*  and  not  to  ftrangers ;  and  whichfoever  of  my    fons  fhall  'f1  taiJ  bc  living. 

"  furvive,  and  live  longer  than  all  the  reft  of  his  brothers,  ^  £v^  Vt£ 

reverfioner  to  take  efTec?  on  the  determination  of  outftanding  cftates  is  an  immediate  veiled 
devifeof  the  reverfion.  S.  C.  .Salk.  232.  R.  ace.  Cro.  £1.  323.  pi.  14.  10  Co.  107.  a.  Ace. 
Fearnc,  3d  Ed.  324.  327.  agr.  6  Co.  36,  b.  D.  ace.  1  Saund.  151.  A*  a  devife  after  the  deaih 
of  tenant  in  tail  without  iffue.  S,  C.  Salk.  232.  cit.  Fearne,  3d.  Ed.  327.  A  limitation  by  the 
reverfioner  to  a  remainder-man  of  an  eftate  merely  co-citenfive  with  hi*  remainder  it  gooc. 
8.  C.  Salk-  232.  Ace.  f  Co,  5 i,  a.  A  fimilar  limitation  by  a  remainder-man  not.  S.  C.  Salk. 
232.  R.  ace.  s  Co.  j  1.  a.  1  Saund.  149.  A  recovery  fuffered  to  theufe  of  a  will  fhall  enure 
to  thofe  ul'es,  if  they  appear  good  upon  the  will,  though  on  account  of  foreign  circumJraiices 
theymay  be  void. 

(a.  In  Com.  62.  the  ftttlcment  i»  reprefcnted  to  have  contained  a  remainder  to  John  the 
ycungcr  in  rail  male  after  the  limitation  in  ftrid  fettlement ;  and  Holt  C.  J.  in  rtatirg'thc  i^i>, 
poll.  5 14.  takes  notice  of  fuch  a  remainder. 

"  then 
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Badger  "  then  he  to  poffefs  and  enjoy  all  my  eftate  to  him  and  hit 
"  heirs  for  ever ;  yet  if  it  (hall  (o  happen  (as  I  truft  in  God 
"  it*  will  not)  that  none  of  my  fons  (hall  have  iffue  male,  but 
tc  daughters,  then  I  will  that  their  daughters  (hail  inherit 
iC  my  eftate  among  them."  John  the  elder  died.  John  the 
younger  fuffered  a  common  recovery,  to  the  ufe  of  himfelf 
for  life,  remainder  to  his  wife  for  life,  remainder  to  the  heirs 
males  of  their  two  bodies,  remainder  to  the  ufe  of  the  will 
of  John  the  elder,  tffr.  And  after  feveral  arguments  at  bar, 
Holt  chief  juftice  delivered  the  opinion  of  the  other  two 
judges,  and  his  own,  (Rokeby  juftice  dying  lad  term).  The 
queftion  is,  whether  the  remainder  limited  to  Peter  be  a 
remainder  contingent  or  veftcd.  If  it  be  contingent,  then 
the  leffor  of  the  plaintiff  has  no  title ;  if  it  be  vetted,  then 
he  has  a  title.  And  we  are  all  of  opinion  for  the  plaintiff. 
The  cafe  is  no  more  than  this :  John  the  elder  fettles  the 
lands  in  queftion  to  the  ufe  of  himfelf  for  life,  remainder 
to  John  the  younger  for  his  life,  remainder  to  the  firft,  lie. 
fons  of  John  the  younger  in  tail  male,  remainder  to  John  the 
younger  in  tail  male,  remainder  to  John  the  elder  in  tail  male, 
remainder  to  John  the  cjder  in  fee  ;  then  the  elder  John  by 
his  will  devifes  the  la/ids,  after  the  death  of  John  the  younger 
without  iffue,  to  Thomas  in  tail  male,  remainder  to  Paul  in 
tail  male ;  and  if  Paul  dies  without  iffue  male,  none  of  bis 
other  brothers  living,  then  to  Peter  and  his  heirs.  It  is 
urged,  that  thefe  words  [and  none  of  his  other  brothers  liv- 
ing] put  (he  remainder  in  contingency.  But  we  are  of  the 
contrary  opinion,  viz.  that  it  is  vefted.  For  if  thefe  words 
had  been  omitted,  it  had  refembled  all  other  limitations  of 
remainders,  and  the  words  [none  of  his  other  brothers  liv- 
ing] do  not  by  any  means  qualify  the  remainder,  but  amount 
to  no  more  than  what  was  faid  before  ;  for  remainders  be- 
ing limited  to  Thomas  and  Paul  before,  precedent  to  this  li- 
mitation to  Peter,  it  could  never  take  effect  fo  long  as  Thomas 
or  Paul  lived ;  and  therefore  thefe  word^  make  no  addition 
tor  the  will,  anjl  therefore  cannot  make  a  contingency ;  for 
fo  long  as  John,  Thomas,  or  Paul  lived,  the  remainder  to  Pe- 
ter could  not  take  effect ;  and  if  thefe  words  fhould  be  taken 
fo  ftrong,  as  to  make  a  contingent  remainder,  they  would 
deftroy  the  eftate  tail  to  Thomas,  which  is  exprefsly  given  by 
the  will;  for  if  Thomas  had  iffue  a  fon  and  died,  and 
then  John  died  without  iffue,  and  then  Paul  died  with- 
out iffue,  this  contingent  remainder  would  veft  in  Peter, 
and  defeat  the  iflkc  of  Thomas,  though  an  eftate  tail 
was  exprefsly  given  to  Thomas  by  the  will ;  which  is  the 
exprefs  cafe  of  Spalding  v.  Spalding,  Mich.  5  Car.  I.  Rot, 
609.  Cro.  Car.  185..  where  lands  were  devifed  to  B. 
in  tail,  after  the  death  of  A.  and  if  B.  died  in  the  life  of 
A.  then  C.  fhould  be  his  heir;  B.  had  iffue  a  fon  and  died, 
living  A.  and  it  was  adjudged,  that  this  (hould  be  expound- 
ed, if  B.  died  without  iflue  living  A.  and  not   by  way  of 

contingent 
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contingent  remainder,  becaufe  then  it  would  Abridge  the      Badger 
former  exprefs  limitation  j  but  that  it  was  a  remainder  veft-  v- 

ed  to  take  effect  upon  the  death  of  B.  without  iffue.  And 
IVM.  v.  Herring,  H.  i^Jac.  i.  Rot.  600.  vel  544.  Cro.  Jac. 
415.  pi.  5.  devife  to  his  ton  after  the  death  of  his  wife ;  and 
if  his  ihree  daughters,  or  any  of  them,  (hould  furvive  their 
mother,  and  brother  and  his  heirs,  that  then  they  fhould  have 
it  for  their  lives  \  two  of  the  daughters  died  in  the  life  of 
their  brother:  adjudged,  that  this  was  not  a  contingent  li- 
-  nutation,  but  only  a  direction  of  the  time  when  it  (hould 
commence.  So  here,  thefe  words  are  explanatory,  when 
the  remainder  to  Peter  /ball  take  effect:  in  pofieflion  j  and 
not  reftridive,  that  it  {hall  not  take  effect,  unlefs  that  hap- 
pens. Then  if  one  confiders  the  other  words  of  the  will 
[Laitly,  fcfr.]  which  are  in  effect,  that  his  defire  was,  that 
his  eftate  (hould  defcend  to  his  name  and  pofterity,  and  not 
to  flrangers,  and  that  the  furvivor  of  his  fons  (hould  have 
all  ;  and  that  if  his  fons  left  only  daughters,  that  then  they 
(hould  take  equally :  Now  if  this  (hould  be  conftrued  a  con- 
tingent remainder,  it  would  defeat  the  teftator's  defign,  and 
let  in  the  daughters  before  the  fons ;  for  if  Paul  died  without 
iffue  before  Thomas,  and  Peter  died  leaving  ifiue  a  fon  and  a 
daughter,  and  Thomas  died  without  iffue,  the  daughter  would 
take  this  cftate  before  the  fon,  and  defeat  the  will  of  the  tef- 
tator,  that  it  (hould  defcend  to  his  name ;  and  fo  of  collate- 
ral kindred.  ["  Quaere  of  this  laft,  if  it  be  not  miftaken  by 
"  the  reporter  ?"] 

Objection  by  ferjeant  Wright,  in  his  argument,  that  thefe 
eflates  devifed  by  the  will  are  executory  devifes  and  void ; 
for  John  has  an  eftate  tail  by  the  limitations  in  the  fettle- 
ment,  and  thefe  devifes  ought  not  to  take  effect  but  upon 
his  death  without  iffue,  and  fo  the  devifes  are  executory  and 
void.  Anfwer :  That  indeed  thefe  devifes  would  be  void, 
if  there  was  no  more  in  the  cafe.  It  is  Pell  and  Browri* 
cafe,  Cro.  Jac.  590.  But  as  the  cafe  is  here,  a  man  feifed 
of  a  reverfion,  expectant  upon  an  eftate  tail,  devifes  it,  after 
the  death  of  the  tenant  in  tail  without  iffue,  to  another  in  tail ; 
this  is  not  an  executory,  but  an  immediate  devife  ;  and  the 
words  [from  and  after]  are  only  a  declaration  when  it  (hall 
take  effect  in  pofieflion.  And  it  refembles  the  cafe  of  Paf- 
mere  v.  Pr$wfe9  10  Co.  107.  a.  where  a  man  makes  a  leafc 
for  years,  if  the  leffee  (hall  fo  long  live,  and  afterwards  grants 
the  reverfion  to  another,  habendum  to  the  grantee  for  lifr, 
cum  per  vnrtem  aut  forisfafturam  of  the  leffee,  aut  al'iter  <fa*/- 
derit ;  and  it  was  refolved,  that  the  reverfion  puffed  immedi- 
ately ;  and  the  cum  per  mortem,  &c.  is  as  much  as  to  fay,  to 
take  effect  in  pofieflion  cum  per  mcrte  • ,  bf.  The  fame 
point  adjudged  Cro.  Eliz.  323.  pL  14.  v.  hich  is  confirmed,  1 
Sannd.  151, 152.  So  ii.re,  though  the  eilates  divifcd  .re  after 
the  -death  of  John  without  ifluc,  yet  the  reve-f.oj)*  pa<«  im- 
mediately, only  they  will  not  take  effect  in  poLefiioa  till  ti  - 1 ; 

but 
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Badgei  buf  nevcrtlielefs  prefent  eftates  in  reverfion  do  pafs.  In  fact, 
Lloyd.  *^  7°^n  ^ac^  not  ^ad  anf  c^atc  ta**  *n  the  land,  but  the  de- 
An  executory  VIfes  had  been  after  the  death  of  a  ftranger  without  iffue, 
devife  cannot  thefe  had  been  executory  devifes,  and  void  by  reafon  of  the 
ukeetf^au0  remotcncfs  of  the  poffibility  \  but  here  they  are  limited  af- 
file death  ofPaB  tcr  t^ie  determination  of  the  particular  eftate. 
perfon  without  Objection.  That  the  eftate  tail  in  John  the  elder  will  de- 
iffue.  R.  ace.  ftroy  this  devife.  As  if  A.  was  tenant  for  life,  remainder  to 
1  Vcz.  89.  cafe  jjm  jjjs  fon  jn  tay  ma]c>  remainder  to  A.  and  the  lieirs  male 
Abr?Devife?  °^  his  body,  remainder  to  A.  in  fee,  A.  has  iflue  another  fon 
E.pl.  1  Ed.  C.  and  devifes  his  remainder,  after  the  death  of  B.  without 
1756.  p.  186.   iffue,  to  C.  his  fecond  fon  in  tax]  male.     It  was  objected, 

IT^'d**™'  that  this  dcvifc  could  ncvcr  ****  cffcftf  and  thcrcforc  Aat  * 
Cro.  Jac!  416. was  *M»  becaufe  the  eftate  tail  in  the  father  will  defcend  in 
i.  Roll.  R.  399  the  fame  order,  and  interpofe  between  the  eftate  devifed  by 
F°«r"  *  ft'  *?*  *c  W*J*f  and  ttlC  dcv^ccs  respectively  will  take  the  old  intail 
\Me  i?ou£l-47o  ^c  defcent,  which  will  exclude  the  new  eftates  limited  by 
the  will*,  and  the  devife  of  a  remainder,  which  can  never 
take  effect  in  poffeffion,  is  void.     So    here,   becaufe  the 
'  tail  devifed  by  die  will  cannot  by  any  poffibility  take  effect 
in  any  of  the  fons,  becaufe  they  ought  to  take  by  the  old  in- 
tail  as  heirs  males  to  John  the  father,  and  the  devife  gives  no 
more,  nor  otherwife,  than  they  take  by  the  intail,  and  there- 
fore  it  is  void.     The  which  is  apparent  by  the  companion 
of  the,  defcents;  for  the  eftate  tail  devifed  by  the  will  expires 
aequis  pttjftbus  with  the  eftate  tail  in  John  the  elder;  and 
therefore  if  the  fee  in  John  the  elder,  out  of  which  this  devife 
takes  effect,  was  a  remainder,  it  would  be  void.     But  here 
in  this  cafe  it  is  a  reversion ;  and  though  fuch  a  bequeft  of  a 
remainder  would  be  ill,  yet  it  will  be  good  of  a  reVerfion, 
though    it    could  never  by    any    poffibility  take  effect  in 
poffeffion.     And  this  is  the  exprefs  difference  in  Cholmleji 
cafe,  2  Co.  51.  a.     And  the  reafon  is;  becaufe  tenant  in  tail 
holds  of  him  in  the  reverfion,  and  he  of  the  chief  lord  .  If  a 
man  makes  a  feoffment  in  fee,  to  the  ufe  of  himfelf  for  life, 
remainder  to  his  firft  fon,  £sV.  in  tail,  remainder  to  himfelf 
and  the  heirs  males  of  his  body,  remainder  to  himfelf  and  his 
heirs,  he  has  but  a  reverfion ;  and  though  the  tafl  devifed  out 
of  it  can  never  take  effect  in  poffeffion,  yet  it  is  a  good  devife 
of  fuch  eftate  in  reverfion  ;  for  John  the  brother  will  hold 
of  Thomas,  and  Th$mas  of  the  chief  lord,  and  the  lord  (hail 
avow  upon  Thomas  modo  et forma  praediBis ;  fo  that  it  creates 
a  feignory  and  tenancy,  though  it  can  never  take  effect  in 
poffeffion,  and  this  is  a  found  diverfity.    But  then  fuppofing 
that  this  fee  in  John  the  father  had  been  a  remainder,  and  fo 
the  devifes  in  the  will  void,  yet  the  leffor  of  the  pfcintiff 
will  have  a  good  title  ;  for  the  words  of  the  will  fufficiendy 
explain  the  intent  of  the  teftator,  and  the  limitations  will  be 
good  \  but  by  matter  dehors %  viz*  that  the  devifor  was  tenant 
in  tail,  and  has  not  given  any  larger  eftate,  fo  that  when  the 
common  recovery  comes  and  docks  the  eftate  tail  of  jW* 

the 
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the  elder,  and  fo  removes  the  impediment^the  eftates  limited      Badge* 
in  the  will  being  good  in  point  of  limitation,  the  remotio  im-  v' 

pedimenti  revives  th*  will,  and  the  title  of  the  leffor  of  the 
plaintiff.  And  therefore  judgment  was  given  Tor  the  plain- 
tiff. Ex  relatione  m'ri  Jacob.  Afterwards,  upon  error 
brought  in  the  exchequer^  chamber,  this  judgment  was  af- 
firmed. Ex  relatione  ntri  Willelmi  Tully.  And  afterwards  9 
a  writ  of  error  was  brought  upon  thefe  two  judgments  in 
parliament ;  and  Eajler  vacation,  13  Will.  3.  the  judgment 
was  affirmed  there.     Ex  relatione  ntri  baronis  Bury, 

Rex  verf.  Knight  and  Burton. 

\  #      ft  C.  Salk.  375.         ^  N  .        It  i»  a  crimen  a 

TTOLT  chief  juftice  delivered  tfie  opinion  of  the  court  receiver  of  taxes 
**    in  this  manner,  after  motions  had  beeri  feveral  times  t0  Fav  thc 
made  in  arreft  of  judgment,  after  verdift  for  the  king.    The  n™™ J^  in 
informations  are  very  like  the  one  to  the  other,  and  therefore  fpecic  by  bills 
I  (hall  join  them  together.     This  again  ft  Mr.  Knight  is  an  iffued  by  the     . 
information   by   the    attorney-general,    (hewing,  quod  cum  crown  to  fupply 
quinto  Junii  o&avo  Will.  3.  three  or  more  of  the  commiffion-  ^  ^nd  made 
crs  of  the  treafury  caufed  divers  bills  to  be  iflued  at  the  re-  current  with 
ceipt  of  the  exchequer,  according  to  the  form  of  the  flatute  fuch  receiver. 
in  the  faid  cafe  made  and  provided;  Mr.  Knight  nuper  re-  ?n  a?  i0/01™*- 

r         a  n  j        ^   •  /  t  jl.     tion  for  fuch 

ceptor  generalis  cujtumarum  exi/tens,  and  not  ignorant  of  the  crime  it      jJt 
premises,  fraudulently  and  with  defign  to  make  great  gains  to  appear  that 
to  himfelf,  falfely  indorCed,    or    (a)  caufed  to  be  indorfed  the  party  was 
twenty  of  the  faid  bills,  quqfe  receptae  effentpro  cufiumis  and  rcceiv«r  J*  ^ 
the  fame  day  and  year  paid  them  into  the  receipt  of  the  ex-  w^wWhim! 
chequer,  as  if  they  had  been  truly  indorfed.     There  is  a  dif-  s.C,3Salk.iff6. 
ference  in  that  againft  Burton,  viz.  that  he  is  (hewn  to  be  tf  the  perfon 
nnper  receptor  excifae,  and  the  falfe  indorfement  to  be  as  re-  CJ^^J1  * 
ceived  for  cuftoms.     Upon  not  guiltv  pleaded  by  the  two  ccjveristo 
defend ints  to  thefe  two  informations,  Mr.  Burton  was  found  write  his  nam* 
guilty  of  the  whole,  and  Mr.  Knight  was  found  guilty  as  to  thereon,  it  is 
the  talfe  indorfement,  and  not  guilty  as  to  the  payment  of  yin^nalinth* 

_  .  A1  /•••i«i  \i  receiver  to  iorge 

them  in.     And  we  are  of  opinion,  that  judgment  ought  to  on  any  fuch  bill 
be  arretted.    .1  will  fpeak  to  them  both  together,  fince  the  the  name  of  any 
one  very  much  refembles  the  other.     But  the  fubjeft  being  Pc^°n  [roni 
unufual,  I  fear  that  I  (hall  not  mjike  myfelf  intelligible :  but  J^S^J^ 
I  will  do  my  endeavour,  that  the  reafons  of  our  judgment  for  the  purpofc 
may  be  apprehended.     And  before  I  proceed  to  the  partial- of  paying  it  to 
lar  obje&ions,,  I  will  confider  what  particular  fa&s  with  re-  £  e-f ^j*" 
lation  to  thefe  exchequer-bills,   are    criminal.      I.  It  is  a^cte?  An  in. 
crime  in  a  receiver,  who  has  the  king's  money  in  liis  hands,  formation  for 
to  pay    the  king  in  (b)  exchequer-bills  inftead  of  money,  fuch  forgery 
a.  If  he  writes  the  name  of  any  perfon  upon  the  back  of ma?  J**Vj  u*" 
the  bill,  intimating  (c)  that  it  was  paid  into  his  hands,  where  ^"l^me  of    ' 
fuch  perfon  was  written  on  fuch  bill.  An  information  (latin?  merely  that  the  receiver  indorfed 
the  bill  as  if  it  |iad  been  received  by  him  for  the  tax  is  infumcient,evcu  after  verdid.     S.  C.  5 
Salic  186.     Forgrry  is  criminal  if  any  perfon  betides  the  forger  can  he  prejudiced  thereby, 
other  wile  it  is  not.     Vide  I  Hawk.  c.  70.     S.  4.  poft.  1 464.  1 466.  7  Mod.  751. 

a,  Vide  Salk.  371.  pi.  8.  5  Mod   137.  Dougl  174.     (i)  Vid«  U9W.fc6.ft  C.  30, 
f.  63.    («>  Vide  S  &  o,  W.  3,  c.  ao.  f.  65. 

•  it 
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*  it  was  not,  it  is  a  great  crime.    3.  If  by  agreement  between 

K'nTght.     tne  ^ceiver,  £sV .  and  the  teller,  the  receiver  pay  the  king  in 
bills,  where  he  ought  to  pay  him  in  money,  it  is  alfo  a  great 
crime.     As  to  the, firft,  though  they  are  payable  as  money 
(a)  Vide  8  &  9  in  many  cafes,  yet  (a)  they  are  not  fo  in  all :  as  they  are  not 
w.  3.  c.  ao.  f.   payable  as  monry  by  colle&ors,  unlefs  that  they  were  re- 
63 •  ceived  by  them  for  the  aids  of  which  they  are  collectors;  fo 

if  they  are  paid  to  a  receiver  for  one  aid,  they  are  not  meney 
to  difcharge  the  receiver  of  another  aid.  As  if.  bills  be  paid 
to  the  receiver  of  the  cuftoms,  tbey  {hall  not  be  money 
to  difcharge  the  receiver  of  excife,  but  only  to  difcharge  the 
cuftoms  for  which  they  were  paid.  This  appears  by  the  firft 
aft,  8  tf  9  IV.  3.  c.  6.  and  by  the  fecond  aft,  8  &  9  W.  3. 
e.  1 20.  But  it  is  obje&ed,  upon  one  claufe  in  the  fecond  a&, 
c*  63.^0/.  384,  385.  that  a  receiver  may  buy  bills,  and  pay 
them  to  the  king  inftead  of  ready  money  of  the  king's  in  the 
hands  of  the  receiver,  which  he  may  detain  \  and  they  infift 
upon  the  general  words  at  the  end  of  the  faid  claufe.  But 
that  can  never  be  the  intent  of  the  faid  ad  ;  but  the  words 
>-  ought  to  be  underftood  refpeftively,  otherwife  it  would  make 
a  confufion  in  the  king's  revenues.  For  according  to  fuch 
drift  conftru&ion,  if  a  man  fhould  owe  money  to  the  excife- 
.  office,  he  might  pay  it  in  exchequer-bills  to  the  receiver  of 
the  cuftoms.  And  alfo  it  is  againft  the  authority  of  the  ad  of 
parliament  to  keep  the  king's  money,  and  pay  him  in  bilk: 
for  if  a  receiver  retains  the  king's  money,  and  pays  him  in 
exchequer-bills,  he  fruftrates  the  defign  of  thefe  bills,  making 
the  want  of  money  greater,  inftead  of  promoting  the  circula- 
tion of  it j  and  that  is  an  embezzlement  of  the  king's 
money. 

Hawk.c.  70.  f.      As  to  the  fecond,  that  \b)  it  is  a  falfity,  and  though  no 
«•  advantage  I  e  made  of  it,  yet  it  is  an  evil  thing,  becaufe  ad- 

Hawk^  J    s  vanU8c  maY  ^c  mac*c  °*  'ltm     As  if  a  man  f°rgc  a  ic)  l^k 
i*7o.iiJ°  '  deeds  in  which  the  eftate  of  J.  S.  is  mentioned  to  be  con- 
veyed to  J.  N.  though  %  S.  be  not  damnified  by  it,  yet  it 
is  crimen  falft,  and  punifnable  by  reafon  of  the  tendency  that 
it  had  to  have  defrauded  him. 

As  to  the  third,  it  is  a  fraud  in  the  receiver,'  to  pay  in  bills, 
when  he  ought  to  pay  in  money ;  and  in  the  teller,  to  receive 
it,  when  he  ought  to  receive  money  ;  and  therefore  they 
cannot  be  received,  without  the  mark  appointed  by  the  aa 
of  parliament  firft  imprefled  upon  them. 

But  here  there  is  none  of  thefe  fo&s  charged  upon  either 
of  thefe  defendants  in  thefe  informations.  The  one  is  not 
faid  to  be  cafhier,  nor  the  other  receiver,  at  the  time  when 
thefe  bills  were  paid  into  the  exchequer ;  but  only  nuptr  ca- 
fhier, and  nuper  receptor  *,  nor  is  it  faid,  that  the  name  of  any 
one  was  put  upon  thefe  bills,  nor  any  combination  laid  be- 
tween thefe  defendants  and  the  tellers. 

2.  But 
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1.  But  to  be  mote  particular.  Thefc  informations  arc,  R" 
that  the  one  being  late  receiver  of  the.cuftoms,  and  the  K  v' 
other  of  the  exciie,  falfely  indorfed  divers  exchequer  bills, 
as  if  they  had  been  received  for  cuftoms  :  and  fecondly,  that 
they  paid  them  into  the  exchequer,,  a&  if  they  had  been  truly 
indorfed.  Burton  is  found  guilty  of  both  j  Knight  only  of 
the  falfe  indorfement. 

I.  To  confidcr  the  falJe  indorfement.  I  fuppofe  that  the 
intent  was,  to  charge  them  with  a  fraud.  But  it  does  not 
appear  that  it  could  be  any  fraud.  If  it  be  it  mult  fignify 
the  fetting  the  mark  appointed  by  the  a£k  of  parliament,  8 
W9  IV.  3.  c.  20.  yi  65.  but  a  falfe  indorfement  doe$  not 
fignify  that.  The  mark  appointed  is,  the  writing  of  the 
name  of  the  party  who  paid  it  in  ;  but  a  falfe  indorfement 
does  not  import  that :  and  then  if  it  be  fo,  there  is  no  fraud 
in  making  a  falfe  indorfement,  becaufe  it  is  not.  the  mark 
appointed  by  the  aft.  An  indorfement  is  only  the  writing 
upon  the  back  of  any  thing  which  was  complete  before ; 
but  does  not  imply  a  figning.  As  in  cafe  of  a  bond,  as  the 
old  pra&ice  was  to  make  them  in  parchment,  and  to  write 
the  condition  upon  the  back  ;  when  the  parry  came  and 
prayed  oyer  of  it,  petit  audi  turn  fcripti  obligatorii  praedicli9 
petit  etiam  audit  urn  indorfamenti ;  and  yet  the  name  of  the 
party  is  not  fet  to  the  condition  ;  and  therefore  the  word  in* 
dorfement  may  be  true,  though  no  perfon  put  any  name  upon 
the  bill :  and  then  it  might  be  falfely  indorfed,  and  yet  not 
have  the  fign  required  by  law.  In  faft,  if  the  name  of  any 
body  had  been  fet  to  the  bill,  that  had  been  material. 

Objection :  Since  it  is  laid  as  if  received  for  cuftoms,  that 
makes  it  apparent  what  the  indorfement  was.  Anfwer  & 
That  the  [as' if],  no  body  can  underftand  what  it  means. 

Objection  ;  It  is  a  falfity,  and  therefore  punifhable.     An- 
fwer: If  it  does  not  tend  to  the  deceipt  of  any  one,  it  is  no 
crime.     And  it  could  not  deceive  any  one  here,  becaufe  it 
is  not  the  fign.     I  cannot  imagine  why  this  word  indorfe- 
ment was  ufedj  fince  there  is  not  any  fuch  word  in  the  a£fc 
of  parliament.     One  cannot  make  it  good,  but  by  argument 
or  inference ;  and  argumentative  informations  are   ill,   for  :Ar?"rv  nf;:'  vc 
that  very  reafon,  becaufe   all  charges  ought    to  be  (hewn  "^^l  ^cc^* 
precifely  in  pleading.     It  ought  to  have  been  laid,  that  theMoJ.289.  4 
defendants'fet  the  name  of  fuch  a  one  to  the  biil ;   ubi  revera  Co.  42.  b.  Cro. 
no  fuch  perfon  fet  his  name  to  the  bill ;   or  ubi  revera  there  Jac-  f  ?■ v,dc 
(a)  was  not  any  fuch  perfon.     If  it  had  been  fo,  the  infor  ^vide  Leach. 
mation  had  been  good,  and,  had  charged  the  defendants  with  83. 183.  216. 
a  manifeit  cheat. 

„    Suppofe  that  the  indorfement  had  been,  as  if  they  had 

been  received  for  cuftoms,    yet  that  would  not  have  been 

Vol.  I.  Mm  good, 
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^£x  good,  to  lay  it  with  an  ae  ft.  As  in  cafe  of  an  information 
Knight.  or  mdi&ment  for  forgery,  it  would  not  be  good  to  fay,  that 
the  defendant  forged  a  falfe  deed,  quafi  a  conveyance  of  fuch 
lands.  So  in  perjury,  that  which  was  fworn  ought  to  be 
(hewn,  and  not  with  a  quafi.  So  here,  it  ought  to  have 
been  laid,  that  the  defendant  made  a  falfe  indorfement  t$n- 
tinens,  &c.  according  to  the  mattejr  of  fa£,  with  which  he 
was    o  be  charged. 

But  now  if  we  (hould  be  indulgent,  and  contrary  to  all  the 
the  rules  of  law,  intend  that  this  falfe  indorfement  was  the 
letting  the  name  of  forrie  body  to  the  bill ;  let  us  confider 
whether  this  would  make  it  good.  If  the  defendants  had 
been  receivers,  or  had  had  money  of  the  king's  in  their 
hands  when  they  falfely  indorfed  thefe  bills,  how  far  that 
would  have  made  them  criminal ;  but  that  is  not  laid  here. 
So  that  the  cafe  is  no  more,  than  that  a  private  perfon,  no 
officer,  nor  having  any  money  of  the  king's  in  his  hands, 
makes  a  falfe  indorfement  upon  thefe  bills.  Whatfoever  it 
would  be  in  the  cafe  of  an  officer,  or  a  man  who  had  the 
king's  money  in  his  hands,  yet  it  cannot  be  a  crime  in  him, 
to  make  fuch  indorfement.  For  fir  ft  the  biHs  are  payable 
into  the  exchequer,  without  any  indorfement.  But  then 
fuppofe  they  are  falfely  indorfed,  that  will  not  tend  to  the 
damage  of  the  king,  but  of  the  party.  For  fuppofe  bills 
{hould  iflue  the'  firft  of  Januarys  and  they  are  falfely  in- 
dorfed, paid  into  the  cuftoms  the  firft  of  jtprit,  that  will 
make  appear,  that  they  were  there  aH  the  time  of  April  until 
the  time  that  he  comes  to  pay  them,  and  for  all  tbe  (aid  time 
•  he  (hould  lofe  his  intereft,  for  they  cannot  carry  intereft 
again,  until  they  are  indorfed,  paid  out.  And  if  this  falfe 
indorfement  does  not  tend  to  the  damage  of  the  king,  it 
cannot  be  a  crime.  As  the  cafe  in  Noy,  99.  where  tbe 
obligee  dimtnifhed  the  fum,  it  had  been  forgery  in  a  (han- 
ger, or  in  the  obligee  if  he  had  enlarged  it;  but  in  regard 
that  the  obligee  by  diminithmg  the  fum  did  no  damage  but 
to  himfclf,  it  was  held  not  to  be  forgery.  So  here,  the  falfe 
indorfement  in  this  cafe  is  not  criminal,  becaufe  it  is  no  da- 
mage to  the  king,  but  only  to  the  party  in  the  loft  of  his 
intereft. 

Obje&ron.  It  is  a  damage  to  the  contra&ors,  by  making 
this  bill  a  fpecie  bill.  Anfwer.  1.  It  does  not  appear,  that 
there  were  any  contractors.  We  ought  to  take  notice,  that 
there  might  be  fuch,  becaufe  the  aft  of  Parliament  fays  fo, 
but  not  that  there  were  fuch  in  fail ;  and  therefore  if  they 
had  relied  upon  that,  it  ought  to  have  been  (hewn ;  becaufe 
we  cannot  take  notice  judicially,  that  there  were  any  con* 
tra&ors.  And  if  no  perfon  appears  to  be  damnified  by  this 
falfe  indorfement,  we  cannot  judge  it  to  be  a  crime.    But 

fecoidly, 
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fecondl/,  the  contra&ors  arc  not  obliged  to  change  thefe        Rl* 

bills,  until  they  arc  paia  out  of  the  exchequer  again,    which      jcTbut 

is  not  (hewn  in  this  cafe  to  have  been  done,  nor  is  there  any 

fign  (hewn  of  their  having  been  iffued  again  ;  for  upon  their 

payment    out  again,  the    name   of    the    payer  out  ought 

to  be  fet  to  them  with  .the  day  of  the  month  ;  and  if  that  / 

had  been  {hewn,  then  perhaps  it  might  have  been  a  crime, 

but  yet  not  till  then.     This  is  fufficient  for  the  fir  ft  part  of 

the  information. 

As  to  the  fecond  part,  which  relates  to  Burton  fingly, 
viz.  payment  of  thefe  bills  into  the  exchequer,  ac  Jl  they 
had  been  truly  indorfed;  I  do  not  well  underftand  the 
meaning  of  the  expreffion.  For  if  they  had  been  truly  in- 
dorfed,  and  truly  paid  for  cuftoms,  they  could  not  have 
been  paid  into  the  exchequer  by  Burton,  who  was  caihier  of 
the  excife.  They  might  have  been  paid  by  Knight,  as  thr 
ceived  by  him  for  cuftoms  ;  but  Burton  could  not  pay  a  bill 
paid  for  cuftoms,  in  difcharge'  of  money  received  by  him 
for  excife;  and  the  officers -of  the  exchequer  ought  not  to 
have  received  them,  and  therefore  it  is  no  fraud,  but  a  mere 
impertinent  falfity.  And  it  is  no  more  a  fraud,  than  (a)  if  (,*)  vid*  sjk 
a  man  (hould  felt  a  horfe  which  has  but  one  eye,  inftead  of  aiI«  P1-  4- 
a  horfe  which  has  both  his  eyes.  And  fince  the  teller  ought 
not  to  have  received  it,  if  he  did  receive  it,  it  is  a  plain 
miftakc.  2.  It  is  not  faid,  that  he  paid  thefe  into  the  ex- 
chequer, inftead  of  money  of  the  king's  which  he  had  re* 
ceived  for  excife.  We  cannot  intend,  that  he  was  an  offi- 
cer, becaufe  he  is  laid  to  be  nuper  caihier  of  the  excife ;  nor 
can  we  intend,  that  he  had  any  money  of  the  king's  in  his 
hands,  becaufe  it  is  not  faid  fo  \  fo  that  he  paid  it  merely  as 
a  private  man  *,  and  the  bill,  notwithstanding  the  falfe  in- 
dorsement, is  as  good  as  it  was  before.  And  if  it  was 
falfely  indorfed,  and  paid  as  a  private  man,  he  has  not  ag- 
grieved any  body  but  him felf;  fo  that  I  cannot  fee  in  what 
the  offence,  can  lifts ,  or  what  it  is.  Poflibly  we^might  in- 
tend fomc  faft,  which  might  be  a  fufficient  foundation  for 
an  information  ;  but  in  this  information  there  is  not  one 
word  that  looks  like  any  fuch  faft.  And  therefore  judg- 
ment ought  to  be  ar reded.  And  it  was  arretted  according- 
ly.   Ex  relatione  m'ri  Jacob* 

Davy's  Cafe, 

SI  R;  Bartholomew  Shower  moved  for  a  prohibition  to  be  a  prohibition;* 
directed  to  the  court  of  chancery,  in  a  caufe  in  which  no:  to  he  *rant- 
the  earl  of  Stamford  was  plaintiff,  and  Gibbons  defendant ;  ClKl°  tJ,c  court 
and  it  was  on  behalf  of  Davy,    who  was  purchafer  under  Ju^ ""^a 

.t.  ...  r  ....  ,      r  r      1  .         .       *      -  *'""  °f  knd  by 

»ne  application  of  a  perion  claiming  as  purchafrr  of  the  lands  before  the  feqnrifcrarion  ifiWl 
from  the  perfon  on  whofc  default  it  iffned.  Vide  Com.  Chancery.  1).  7.  \&  £d,  Vo|  „ 
p.  44.  4-  ad.  JEd-  vfU.  p,  i©6.  Prohibition.  A.  1.  ad.  Ed.  vul.  4.  p.  4gg,  sho.  Pjfi 
Cat  63. 

M  m  2  Gibbons. 
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Daw's  Cafe.  Gibbons,  whofe  lands  were  feized  upon  a  fequeftratfon,  for 
levying  fo  much  mpney  decreed  againft  Gibbons  upon  ac- 
count there.  And  he  founded  his  motion  upon  this,  that 
the  court  of  chancery  has  not  any  jurifdi&ion  but  in  pcr- 
fonal  matters;  and  therefore  thjs  fequeftration  affe&ing 
land,  and  binding  the  intereft  of  it,  is  againft  magna  chart j. 
But  the  only  procefs  which  they  can  iflue  there  h  againll 
^  the  perfon.     And  though,  where  by   reafon   of   fome  trufl 

the  title  of  land  comes  in  queftion,  arid  therefore  the  chan- 
cery, to  compel  an  execution  of  the  trufl  in  performance  of 
their  decrees,  have  ufed  to  fequefter  the  lands,  which  was 
the  firft  original  of  this  procefs;  yet  there  is  no  colour  for 
it,  whenthetoriginalcaufeof  fuit  is  a  mere  perfonal  duty. 

Holt  chief  juftice.  It  is  Davy  for  whom  you  make  this 
motion,  and  therefore  you  are  not  proper  to  have  a  prohi- 
bition for  him  ;  but  if  be  be  turned  out  of  poffeflion,  he 
ought  to  bring  his  action  at  common  law.  For  the  lands 
are  fequeftered  as  the  lands  of  Gibbons,  and  it  is  but  his  fug- 
geftion  that  they  belong  to  him;  and  he  would  have  a  pro- 
hibition, becaufe  he  has  made  application  to  the  court,  and 
they  will  not  relieve  him.  If  you  make  a  motion  for  Gib- 
bons >  it  will  be  another  queftion ;  but  as  to  Davy,  he  can- 
not have  a  prohibition.     Ex  relatione  m'ri  Jacob. 

Bringar  verf.  Allanfon. 

Afeirefaeia$on  jn  fdre  facias  againft   the  defendant  as  bail,  &c.  the  de- 

zance  agsunft  ■-    ^ndant  demurs.     And  Mr.  Cartk^v  took  exceptions  to 

bail  may  be  in  the  fcire  facias,     i .  That  it  was  in  hac  parte,  where  it  ought 

hac  parte.  R.  to  be  in  ea parte.     But  per  Holt  chief  juftice,  in  cafe  x>(  a 

ace.  7  Mod.  4.  r-     facias  aeainft  bail,  hac  parte  is  the  moft  proper.  2.  Exc. 

D.  cont.  ante  <ni_     J.     ,        *>                      •.£/■•/••          l     ^i_ 

193#  that  it  does  not  appear  in  the  fare  facias  where  the  court 

The  omiflion  of  was  at  the  time  of  the  judgment ;  which  ought  to  be  (hewn, 
ftewing  where  becaufe  it  is  an  ambulatory  court;  and  if  it  be  not  (hewn, 
the  court  of  onc  cannot  know  to  what  place  one  ought  to'  fend  a  certi*- 
w*?A  t'he'timc  rari-  *1  H.  6.  10.  b.  Cro.  EL  504.  JTetv.  227.  But 
it  gare  a  parti-  Holt  chief  juftice  faid,  that  he  always  thought  that  excep- 
eular  judgment  tion  very  flight,  viz.  to  fay  that  one  does  not  know  where 

k?n  advama'^    the  C0Urt  "»   ^Ut  lt   ^3S  '>Cen  ^M  C2U^C  °*  demurrer  in  ^oth 

J  I-  *™  "rial    °W  and  new  books.     But  yet  it  is  but  form,  and   therefore 
demurrer.         fhould  have  been  (hewn  as  caufs  of  demurrer.     Judgment 
for  the  plaintiff.     Ex  relatione  m'ri  Jacob. 


Newton 
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Newton  verf  Rowland. 

S.  C.  Salk.  1.    i»  Mod.  316.  fZs-**6f 

IN  an  a£lion  upon  feveral  promifes  againft  the  defendant  An  attorny  i» 
as  executor  to  J.  S.  he  being  an  attorney,   the  defendant  no5  Entitled  to 
pleaded  his  privilege  in    abatement.     The  plaintiff  demur-  ^^t„ 
red.     Sir  Bartholomew  Shower  for  the  defendant  faid,  that  an  fo0{tm  p^  acc# 
executor  attorney  being  plaintiff  has  no  reafon  to  have  his  Salk.  7.  pi,  18. 
privilege  \  but  it  feems  otherways  where  he  is  defendant ; Vidc  c™™-  Al- 
for  there  it  fcems  to  be  as  reafonaote  as  when  he  is  fued  in^jj'  vol*£ 
his  own  right.     Broderick  for  the  plaintiff:  Gage's  cafe,  Hob,^.  AS,  * 
177.  is  exprefs  in  point  to  the  contrary,.     Holt  chief  juftice. 
His  privilege  extends  only  to  a&ions  in  his  own  right.     All 
the  authorities  are  fo,  and  it  has  been  often  held  fo.  Refpon- 
deas  otifter  nifif  i&c.  Ex  relatione  tn'ri  Jacob* 

Defborough  verf,  Kclby. 

ERROR    upon  a  judgment  in  affumpfu,    where   the^^^ 
plaintiff  declared  upon  feveral  promifes ;    and  in  the  putaifet  muft 
count  upon  the  inftmul  cowpuiaJftt>  no  time  was  laid  when,  Ihew  the  time 
nor  place  where,  the  account  was  made  between  them.  Holt  vjhen>  f0* l^ 
chief  juftice.  It  is  the  fame  thing  as  if  a  man  fhould  declare,  account  was 
that  at  Cambridge  the  defendant  was  indebted  to  him  for  goods  Hated.  Vidc 
fold,  and  not  to  fay  where  thev  were  fold;    it  ought  to  be,antc*  l8l»  * 

adtunc   tt  Ibidem  venditis.     'The  judgment  ought  to  be  re- ^u°i  "*,; 

r  1        r        1  +-  1   •    <v      i  b  b  16  and  17  Car. 

verfed.     Ex  relatione  mn  Jacob.  4.  c.  g.  £  Ig 

Doyley  verf.  Burton.  t.tX"1' 

DEBT  upon  bond  conditioned   to  perform  an  award.  Where  an  award 
The  defendant  pleaded,  no  award  made.   The  plain-  j^^"^0 
titF  replied,  and  fhewed  the  award,  and  affigned  a  breach,  a  particular  day 
&c.     The  defendant  demurred.     And  Mr.  Eyre  took  ex-  at  a  particular 
cepttons  to  the  award.     1.    That  the  award  did  not  purfue  Placc  "*  *vcr*  ' 
the  fubmifTion ;    for  the  fubmiffion  was,,    that  it  (hould  be  ^"etewh^ 
ready  to  be  delivered  at  London ;  and  the  pleading  was,  that  ready  robe  de-C 
the  arbitrators  made  the  award  at  Ifajlwin/ler  ready  to  be  live^d  there,  is 
delivered  at  London,   like   the  cafe  in  Cro.  Jac.  577.  pi.  6.good-  Arbitra- 
holt  chief  juftice.     If  it  be  made  (*),  it  is  'ready  to  be  de-  £2  ^i^L 
livered;    and   therefore  if  [ready  to  be  delivered]  had  been  der  of  the  arbi-* 
omitted,    it  (a)  had  been  well  enough.      The  alleging  the tration  bonds. 
award  to  be  de  et  fuper  praetniffis^    fupplies  all   averments.  A^aw^f  di" 
2.  Exception.  That  the  arbitrators  had  awarded  the  bonds  menTtf  mo^Jy 
of  fubmiffion  to  be  furrendered,  which  exceeded  their  au-  by  one  party 
thority.     Holt  chief  juftice.     As  to  that,  it  is  void;  for without award- 
they  could  not  award  any  thing  concerning  themj  and  jfj*sa*lythin&i» 

void  for  want  of 
mutuality.  Vide  ante,  246.  and  the  cafes  there  cited.  Com.  Arbitrament,  B.  14.  ad.  Ed.  vol* 
I.  p.  387.  Upon  an  award  for  the  payment  of  money  at  a  particular  time  and  place,  the  party 
who  is  to  make  the  payment  is  bound  to  attend,  though  the  other  does  nou  Under  a  particu- 
lar wbmillion  an  award  of  mutual  general  relcafcs  according  to  tfce  extent  of  the  fubmtifioa  ia 
good*~  >_ 

(«)  Vide  ante,  114.  and  the  cafe  t- .here  cilcL 
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Dot  lit  as  this  cafe  Is,  they  had  awarded  general  releafes  to  hare 
J*.'  been  given  after  the  delivery  .of  the  bonds  of  fubmiflion,  the 

Bcxton.  aWard  had  been  bad,  becaufe  it  would  not  have  been  mu- 
tual ;  in  regard  that  the  releafes  would  have  been  given  after 
the  performance  of  an  aft,  which  they  had  not  had  power  to 
award  that  the  defendant  (hould  do ;  and  confequentlyit  U 
void,  and  fo  it  fhould  never  be  done ;  and  fo  nothing  to  be 
done  on  the  part  of  plaintiff  to  the  defendant,  but  only  the 
defendant  fhould  pay  money  to  the  plaintiff.  3.  Exception, 
That  the  plaintiff  does  not  aver,  that  he  was  .ready  at  the 
place  to  receive  the  money.  Holt.  There  is  no  need,  be- 
caufe  the  defendant  ought  to  do  the  fir  ft  ad,  and  therefore 
if  he  does  not  come  and  tender  the  money;  though  the  plain- 
tiff be  not  there  to  receive  it,  the  bond  will  be  forfeited.  4. 
Exception.  That  the  award  as  to  the  general  releafes  is 
uncertain,  viz.  that  they  (hould  execute  mutual  general  re- 
leafes according  to  the  extent  of  the  fubmiflion.  Holt  chief 
juftice.  The  fubmiflion  is  fpecial,  of  all  controverfies  be* 
tween  the  plaintiff  and  defendant  as  adminiftrator,  &TV.  fo 
that  that  explains  the  generality  of  the  award.  Judgment 
for  the  plaintiff.  Ex  relatione  ntri  Jacob. 

Machin  verf.  Moulton.    Ante  452. 

traa!on°ofUb"  T'1*  E  Plaintiff  dcclarcd  in  attachment  upon  the  prohi- 
tirhes«nnotbe  Jl  bition,  £$V.  And  Mr.  Broderick  argued  for  the  de- 
brooghtipany  fendant,  that  the  words  of  the  23  H.  8.  c.  9.  are  general, 
fpirhual  court  vtx.  that  a  matT  (hall  not  be  cited  out  of  the  diocefe  or  pc- 
ccfc^nwhidT  cuIiar>  where  he  (hall  bt  dwelling;  but  that  reft  rain*  ought 
the  tithes  arc  to  be  limited  to  fuch  cafes  only,  where  the  jurifdi&ion, 
payable.  Vide  within  which  the  party  dwells,  hath  conufance  of  the  caufe 
?te  4/a,.and  *°r  which  the  party  is  cited  out  of  the  diocefe  :  for  if  it  were 
citxd*  otherwifc,  the   fubtraftion  of  tithes  in  this  cafe  would  be 

A  man  maybe  difpunifliable.  A  diocefe  is  a  jurifdi&ion,  and  not  the  de- 
nted out  of  the  fcription    of  a  place  as  terminated   by  metes  and  bounds. 

heT/eV  inWhkh  And  thcrcforc  in  this  &**  thc  Part7  C311001  bc  fald  t0  te 
caufcVwhich  Clted  out  °f  ^is  diocefe,  becaufe  no  remedy  could  be  had 
could  not  have  againft  him  there  ;  arid  therefore  as  to  that  he  is  not  within 
*  -e»  maintained  the  diocefe.     This  notion   appears  by  the   cafes  in    1  Roll. 

tSfdloSlfc in  Rep'  328,     *3  Cot  5'  So  if  a  Pcculiar  is  in.  tw0  dio(*f5s* 

vi!ie  ame,^*.  and  a  man  who  dwells  in  one  of  the  diocefes  in  the  peculiar 

and  the  cafe*      is  cited  to  the  court  of  the  peculiar  held  in  the  other  diocefe, 

there  iiitfd.        that  is  not  a  citing  out  of  thc  diocefe,  becaufe   it   is  withm 

the  peculiar,  1  Roll.  Rep.  329.  Therefore  fmce  in  this  cafe 

thc  tithes  arofe  within  the  diocefe  of  Yorlt%  he  is  not  cited 

out  of  thc  jurifdi&ion,  nor  confequently  out  of  the  diocefe. 

For  by  the  ftatute  of  32  H.  $.  c.  7.  /.  7.  the  fubtraftion  of 

tithes  is  made  local ;  for  by  the  words  of  the  a€t  the  party 

'  offending" (hall   and  may  be  cited  before  the  ecclefiaftical 

judge  of  the  place  where  fuch   wrong   (hail  be  done.    In 

? .  Winch* 


Hil.  Term  u   Will. 


535 


Winch.  Entr.  570.  there  is  a  fuggeftion  for  a  prohibition,     Machi* 

for  proceeding  before  *  the  archbifhop,  where  the  caufe  was    Movvtom> 

transmitted  by  letters  of  requeft  ;    becaufe  by  the  ftatute  5 

£3*    6    Ed.  6  c.  4.  f   1.    proceeding  againft  brawlers  in 

churches  and  church-yards  is  limited  to  be  before  the  ordi* 

nary  of  the  place  where  the  offence  fhall  be  done.      The 

cafe   in  1  Keb.  481.  501.  is   a   cafe   in  point.     And  in  the 

cafe  of  2  RoiL  Rep.  448.  the  tithes  are  laid  to  have  arifen 

within   the  peculiar..   There  is  a  cafe  in   Salk.  164.  where 

it  is  held,  that  a  taxation  in  another  diocefe  is  local,  and 

wiJl  fubjeft  a  man  to  be  cited  there,  (it  is  faid  by  inference) 

much  more  will  tithes  fubject  a  man,  for  they  will  make  a 

man  an  inhabitant   to  many  purpofes.       Jenner  ferjeant   e 

contra  for  the  plaintiff.      The  words  of  the  aft  are  exprefs 

for  the  prohibition,  and  fuit  for  tithes   is  mentioned  in  the 

preamble.     And  there  is  an  opinion  in  point,  2  Brcnvnl.  28. 

confirming  the  generality  of  the  words  of  the  a&  ;  and  there 

is  no  authority  again  it  it.     There  is  alfo  a,   cafe  of  a  legacy 

in  2  Browf/l.  12  and  for  words,   Godb.  190.     [But  of  per- 

fonal  things  there  is   no  doubt.]  It  is  a  rule  in  the  canon 

law,  that  forum  fiquitur  reum.      And  the  cafe  in   1   Rcff. 

Rep.  328.  is  a  ftrongcafe  for  the  plaintiff. 

The  court  awarded  a  confutation  ;  becaufe  by  the  fta- 
tute of  32  //.  8.  c.  7.  /  2.  the  fuit  for  with-holding  of 
tithes  in  exprefs  words  is  appointed  to  be  before  the  ordi- 
nary of  the  place  where  the  wrong  was  done.  But  if  it 
had  been  in  another  cafe,  it  had  been  within  the  23  H.  8. 
r-  9*  /•  2*  and  the  prohibition  (houid  have  continued. 

Epifcopu?  Salifbury  verf.  Philips.. 

Writ  of  Error  and  Pleadings,  poft.  vol.  3.  p.  301. 

ERROR  upon  a  judgment  in  quare  impedit  after  ver-  Tn  quite  impe- 
dit for  the  plaintiff.  dit  the  dechra- 
The  plaintiff  declares,  that  J.  and  B.  were  joint-tenants  ^b™^" 
of  the  advowfon  of  the  church  in  grofs;    and  bein^  jointly  church  with  an 
feifed,  by  indenture  between  them  agreed,  that  they  Hiould  alias  though  th« 
itand  feifed  of  that  advowfon  in   common,  and  prefent  feve-  writ  did  not. 
rally    by  turns  j    and  lays  feveral  prefentatiohs  by  each  ^^^"nt-teT 
them;  and  the  plaintiff  claims  as    executor  to  his  father, nam<.0f  an ad- 
the  aflignee  of  one  of  the  faid  partjes,  for  a  difturbance  in  vowfon  ingrofa 
the  time  of  the  father.    The  bifhop  pleaded,    that  it  came to  Prcf^m  b? 
to  him  by  lapfe.    The  plaintiff  replies,  and  (hews  that  he  toTpa™kiion! 
prefented  Sims  within  fix  months,   and  the  bifhop  refnfed  and  will  enable 
him.     The  bifhop  rejoins,    and  confefles  the  prefentation,  each  of  them  in- 
and  that  the  clerk  came  to  him,  and  that  he  gave  him  time  ^vidwliy  inhb 

r        ..  •        t        L  j        b       1     l         1      tern  to  maintain 

to  prepare  for  his  examination  for  three  days,  and  that  the  anuarc  impedit 
clerk  went  away,  and  neyer  returned.     And  iflue  upon  the  even  againft  a 
rejoinder,  and  verditt  and  judgment  for  the  plaintiff  in  the  ft™nger-  S-C. 

3  J      r  r  *  Salk.  43.  Carth. 

5C5.  zi  Mod.  3 IX.  Holt,  51.  A  bifhop  defendant  in  a  quare  impedit  cannot  after  infifting 
on  a  right  by  lapfe,  and  conftffing  and  avoiding  a  prefentation  ftated  by  the  plajnttff, 
object  to  the  fufcViency  of  the  right  fee  out  in  the  declaration  to  prei'ent. 

common 
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Bifliop  of     common  pleas.     Mr.  Carthtnv  for  the  plaintiff*  in  error,  at 
SAtittBuiY     fiprned  a  variance  between  the  original   and  the  declaration. 
Ph4laM.      The  original  was,  pratftnt'art  ad  tccltfam  dt  Staunton^    and 
the  declaration  was,  Staunton  alias  Staunton- Fitzhtrbtrt.  But 
per  HoIt>  one  name  is  enough,  anrl  therefore  wm  allocatur. 
2.  Exception.      It  appears,  that   the  plaintiff  has  not  any 
title.     For,   I.  This  indenture  nil  optratur,  but  is  only  good 
by  way  of  covenant ;  for  if  it  was  in  cafe  of  lands,  it  would 
N  not  amount  "to  2  partition  ;    for  nothing  can   do  that,   but 

what  divides  the  title,  and  makes  feveral  rights  to  feveral 
parts,  which  cannot  be  in  this  cafe  of  one  intire  thing.  And 
if  it  be  admitted,  that  this  agreement  would  make  them  te- 
nants in  common,  it  would  nevertheJefs  be  ill,  for  they 
could  not  prefent  fingly  ;  and  if  they  do,  the  clerk  may  be 
refufed:  Nor  could  the  one  of  them  grant  the  whole,  which 
each  of  them  ought  to  have,  if  this  (hould  amount  to  a  di- 
Vifion,  for  they  cannot  have  part  of  an  intire  thing ;  and  fo 
two  advowfons  (hould  be  made  of  one.  And  there  is  no 
cafe  in  all  the  books  of  the  law  which  warrants  it.  Holt 
chief  juftice,  doubtlefs  they  may  make  partition,  fo  prefent 
.*)  Vide  7  Ann.  by  turns,  and  that  (a)  will  divide  the  inheritance  aliquatenus> 
z- **•  and  (a)  create   feparate  rights,  fo  that  the  one  (hall  prefent 

in  the  one  turn,  and  the  other  in  the  other,  which  is  a  fuf- 
ficient  partition ;  for  partition  of  the  profits  is  a  partition 
of  the  thing,  where  the  thing  and  the  profits  are  the  fame. 
Indeed  it  c?.nnot  make  two  advowfons  out  of  one,  but  it 
can  create  diftinft  rights  to  prefent  in  the  feveral  turns. 
But  if  this  (hould  not  make  a  good  partition,  the  queftion 
is,  if  one  of  them  prefents,  and  the  bithop  does  not  refafe 
his  clerk  for  that  reafon,  but  refufes  him  obftinately  without 
anycaufe,  and  a  quart  imptdh is  brought,  and  admitted  to 
-  .  be  good  ;  whether  the  grantee  (hall  not  recover  his  prefent- 
ation.  The  chief  juftice  thought  this  to  be  a  very  plain 
cafe.  But  at  another  day,  becaufe  Mr.  Cartlew  was  fo  po- 
fitive  in  the  matter,  that  there  were  no  authorities  in  the 
books  which  warrant  this  cafe  ;  he  faid,  that  by  Wejlm.  2. 
13  Ed.  1.  Jl.  i.e.  5.  /.  2.  If  divers  perfons,  claiming  an  ad- 
vowfon,*  make  compofition  upon  record,  to  prefent  by  turns, 
and  thjs  compofition  is  executed  by  presentation  by  one  of 
the  parties,  the  other  may  have  a  fcirt  facias  upon  this  agree- 
ment, being,  upon  record,  and  he  is  not  put  to  his  quart 
impedit  \  and  that  not  only  in  a  cafe  of  a  difturbance  by  one 
who  was  party  to  the  agreement,  but  by  a  ftranger.  And 
.  that  ftatute  does  not  extend  only  to  privies  in  blood,  but 
alio  as  2  InJL  362.  fays,  to  ftrangers  alfo,  which  mud  be 
of  tenants  in  common.  In  28  H.  8.  Dytr%  29.  a.  pi.  104 
if  tenants  in  common  of  an  advowfon  make  compofition  to 
prefent  by  turns,  .and  that  is  executed  of  all  parties,  in  a  quart 
imptdit  brdught  by  any  of  them  they  have  no  need  to  make 
mention  of  the   rompofitioit  \    which  (hews,   that  by  the 

com- 
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cornpofition  the  inheritance  and  right  is  fevered,  and  a  fepa-      Bifcop  of 
rate  intereft  vcfts  in  each  of  them  ,  to  prefent  alternately.    SaU6™*y 
The  only  difference  is,  that  in  cafe  of  coparceners,    tliey     Philips. 
being  privies  in  bloocf,  the  (a)  partition  may  be  by  parol  ;  (*»)  D.  ace.  Dr. 
but  between   tenants  in  common  it    mult  (b)  be  by  deed.  %9-  »«pl-  *94- 
Faxb.  Nat.  Br:  63.  d.  f.    11   Hen.  4-  3-  *■     A"d  »  C*«  cT^T 
Entr.  496.  b.  grantee  of  a  next  avoidance,  by  a  man  who  u8.  Wau.c.  8. 
was  fo  to  prefent  by  turns,  declares  in  quare  impedit  poiitively  8vo.Ed.p.u6. 
upon  his  grant,  that  he  was  pojfejjionatus  de  advocation*  eccleftat 
praedicjae  pro  prima  et  proxima  vacatione  ejufdem.     And  in 
Fttzh.  Nat.  Br.  62.  a.  there  is  a  ftronger  cafe,  where  a  manor  • 
with  an  advowfon  appendant  defcended  to  two  coparceners, 
and  they  made  partition  of  the  demefnes,  and  to  prefent  fe- 
verally  by  turiis  to  the  church ;  this  was  a  good  partition, 
and  the  (c)  advowfon  was  appendant  at  one  turn  to  one  part  (c)  vide  ante 
of  the  demefnesi  and  at  the  other  to  the  other.  *9*-  and  the 

Mr.  Carthew  cited  a  cafe  in  2  Mod.  97.  to  the  contrary  *c^e^h<£* citcd 
To  which  Holt  chief  juftice  in  ira  faid,  that  no  books  ought  3 
to  be  cited  at  the  bar,  but  thofe  which  were  licenfed  by  the 
judges.     Judgment  was  affirmed.     Ex  relatione  m'ri  Jacob. 
(b)  Ace.  Watf.  c.  8.  8vo.  Ed.  p.  XI 7. 

Rex  ver/l  Higginfon. 

S.  C.  I*  Mod.  32a. 

AN  information  was  preferred  againft  the  defendant  for  A  mjtt;mUs    - 
maintenance  contra  formam  ftatuti .     The  maintenance  thereby  acaufc 
was  laid  in  Chefter.     And  upon  not  guilty  pleaded,  the  rt- is  fent  for  trial 
cord  waS  fent  to  be  tried  in  Chejlerhy  mittimus  j  and  the mto  a  coumy 
mittimus  was,  in  information  for  maintenance  contra  formam  {jefcribe  the  rc- 
Jiatuti  faff,  contra  manutenentes  et  embraceatores  necr.on  iiltgi-  cora  correctly. 
t'tmas  empthnes  titulorum.     And  the  defendant  upon  the  trial Befcribing age- 
was  found  guilty.  Mr.  Nort/jey  moved  in  arreft  of  judgment,  ncralinfonnati- 
that  the  judge  who  tried  the  caufc,  had  not  any  authority  ;£ncemTdcpu- 
for  the  information  is  general,  contra  formam  Jtatuti,  and  the  nilhable  by  fe- 
mittimus  is  confined  to  an  information  upon  32  H.  8.  r.  9.  vcral  ftatutes  a» 
thefe  words  in  the  mittimus  being  the  very  words  in  the  title  3n  informat">n 
of  the  aft  of  Henry  VIII.  and  fo  he  had  not  authority  to  try  "^  JUtiitef 
any  information  upon  all  the  laws  againft  maintenance  in  only,  is  incor- 
general.     And  for  this  exception  the  verdift  was  fet  afide.  **<*• 
For^r  Holt  chief  juftice,  though  an  aft  ion  will  lie  upon  this 
ftatute,  as  appears  3  Cro.  735.     Rajh  Entr.  430.  yet  the 
queftion  it,  if  where  there  are  feveral  ftatutes,  which  inflift 
feveral  diftinft  penalties  upon  maintainers  of  fuits,  &c.  and 
an  information  for  maintenance  concludes  generally,  as  in 
the  prefent  cafe,  it  is  not  a  good  defcription  of  fuch  informa- 
tion, that  it  is  an  information  againft  one  of  the  faid  ftatutes 
in  particular.     For  this  information  is  not  only  againft  the 
ftatute  of  32  H.  8.  c.  9.  but  alfo  againft  Artie,  fuper  chart.  28 
Ed.  \.Jl.  3.  c  1 1.  and  x  R.  2.  c.  4.  and  all  th:  other  ftatu^s. 

And 
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R"        (a)  And  therefore  the  information  being  general  upon  any 

HicgThion.  ot^cr  ftatute,  the  mittimus,  is  not  good,  which  reftrains  it  to 

the  ftatute  of   Henry  VIII.  only,  but  it  is  a  variance  from 

the  record,  with  which  it  ought  to  agree.     And  therefore  it 

ought  to  \>6  tried  again.     Ex  relatione  m'ri  Jacob. 

(#)  Vide  I  Hawk.  c.  %y  ift.  Ed.  p.  149.  Burn'i  Juftice  Maintenance,  14th.  Ed.  vol.  3  p.  17. 

Starke  verf.  Checfeman. 

S.  C.  Salk.  X»8.  Carth.  509. 
-The  ad  of  TTN  an  action  upon  the  cafe  upon  a  bill  of  exchange,  the 
tafeaV  rl-  A  Plaintiff  in  his  declaration  declared  upon  a  bill  of  ex- 
Sfefrom^hT  change,  and  that  he  offered  it  to  the  perfon  upon  whom  it 
drawer  to  pay  was  drawn,  and  he  refufed  to  pay  it,  per  quod  the  firft  drawer 
ft,  if  the  draw-  devenit  onerabilu  per  conJuetudinem9  &c.  and  there  was  an  i/i- 
VideBa^1  11  debit  at  us  affutnp/it^  and  a  quantum  meruit \  in  the  declaration. 
In  a  count  Judgment  by  default,  and  a  writ  of  inquiry  of  damages, 
againft  the  and  in  tire  damages  given.  And  now  it  was  moved  in  arrcit 
drawer, it isfuf- 0f  judgment,  that  as  the  matter  flood  upon  the  firft  count, 
dm ^edefend-  **"*  ac^on  was  founded  upon  a  deceipt,  the  bill  not  being 
ant  made  the  paid  according  to  the  warranty,  every  one  who  draws  a  bill, 
bill,  and  the  warranting  the  payment  of  itj  and  therefore  being  in  the 
drawer  refufed  natUre  of  an  action  for  a  decejpt,  which  is  a  tort,  it  cannot 
n^addahatthe ^ j°»nc^  with  an  ajfumpfit^  which  is  founded  upon  aeon- 
drawer  after-  trad  ;  and  therefore  for  want  of  laying  an  exprefs  promife, 
wards promifed  it  was  ill,  intire  damages  being  given.  Nortbn  fatd,  that 
topay  it.  Such  t[jC  a£ion  ^a  founded  upon  the  cuftom,  and  that  the  obli- 
whhVancSnr  a  gat'on  aro'c  by  *hzt9  ant*  therefore  the  action  is  maintainable, 
count  in  af-  without  (hewing  a  promife.  Cro.  Car.  302.  A  declaration 
fumpfit.  upon  a  bill  of  exchange,  without  (hewing  any  promife,  and 

the  roll  is  fo.  2.  This  founds  all  in  contract,  for  the  cuf- 
tom qtifesa  promife  in  law,  that  the  drawer  will  pay  the  mo- 
nty fif  the  perfon  upon  whom  it  was  drawn  refufes  to  pay  it. 
And  2  Cro.  307.  fays,  that  if  a  merchant  accepts  a  bill,  it 
has  by  the  cu(^om  the  force  of  a  pr.omifc,  to  compel  him  to 
pay  the  money.  Holt  chief  juftice,  at  the  beginning,  fcemed 
to  agree  with  the  objection,  and  faid,  that  he  who  draws  the 
bill  warrants  ttaif  payment  of  it,  and  if  he  does  not,  it  is  a 
deceipt,  and  one  may  have  an  action  upon  it 5  but  then  they 
ought  not  to  join  it  with  an  action  upon  a  promife.  That 
is  the  reafon  of  the  cafe  of  Sir  John  Dalfion  and  Jan/in9 
Mich.  7  Will.  3.  B.  R.  ante  58.  In  the  time  of  2  Cro. 
they  were  not  arrived  at  this  way  of  declaring  upon  bills  of 
exchange.  Gould  juftice  cited  1  Sid.  306.  that  if  a  man 
brings  ajfumpftt  for  the  arrears  of  an  account,  where  the  ac- 
tion formed  is  debt ;  he  ought  to  lay  an  exprefs  promife  to 
maintain  the  action.  Holt  (aid,  that  the  notion  of  promifes 
in  law  was  a  metaphyseal  notion,  for  the  law  makes  r\o 
promife,  but  where  there  is  a  promife  of  the  party.  After- 
wards, in  this  term,  judgment  was  given  for  the  plaintiff, 

becaufe 
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becaufe  the  drawing  of  the  bill  was  an.a&ual  prpmifc.    Ex      St**** 
relatione  niri  Jacob.    %  Cmm^msm. 

Epifcopus  St.  David  verf.  Lucy.     Ante  447. 

PENDING  the  fuit  againft  the  bifliop  of  St.  Davit's  ^r^tko 
before  the  archbifhop,  he  appealed  to  the  delegates;  thefpirkiial** 
and  pending  his  appeal,  he  moved  in  B.  R.  Pafch.  eleventh  court,^*  pro- 
of this  king,  for  a  prohibition  to  be  dire&ed  to  the  delegates  ceediig  centra. 


upon  divers    fuggeftions,  which    prohibition,   was   tknkd.f7^'1?*  ^ 
[Sec  before  451.]     After  which  the  commiflioners  delegates oTdqmoSe 
over-ruled  his  appearand  the  archbiftiop  pronounced  fen- is  incident  to 
tence  of  deprivation  againft  him;  from  which  fentence  he th« r 'gb* of **- 
appealed  to  the  commiflioners  delegates;   and  feeing  that^0"*  s*c- 
they  were  of  opinion  to  affirm  the  fentence,  he  moved  by  his  accantt^o.  " 
counfel  for  a  prohibition  now  to  be  granted  by  this  court  to  An  archbilh^ 
the  commiflioners  delegates,  to  ftay  their  proceedings  in  the  ™ay  bytheeo» 
appeal  from  t^e  fentence  of  the  archbifhop;  upon  a  fuggef-  ^j^1^^" 
tion,  1.  That  by  the  canon  law  the  archbifhop  alone  could  his  fuffn^aa 
|iot  deprive  a  bifhop;  and  2.  That  the  delegates  rcfufed  to  bifliops.  s.  c 
admit  his  allegations;  and  the  counfel  for  the  prohibition  Salk*  2?4« Vide 
argued,  that  the  archbifhop  had  not  any  authority  over'  his  ^^'^^ 
fuftragan  bifliops;  that  the  bifliops  are  lords  of  parliament,  cited, 
and  fo  peers  to  the  archbifhop,  and  therefore  h$  could  not  The  fame  pe»- 
have  authority  over  them,  quia  par  in  parent  Hon  agit\  that  fon»»ay  bc«f- 
there  are  no  inftarfces  of  fuch  proceedings,  nor  hath  this SnmJdc. 
point  been  determined  in  our  books;  and  therefore  being  a  gates  upon  an 
matter  of  great  confequence,  it  ought  to  be  fettled  by  mature  appeal  frem* 
deliberation.    That  the  deprivations  of  bifliops,  which  have  f^"1]1*!*?''- 
bcen  heretofore,  have  been  by  the  ecclefiaftical  commiflion,  rituaicourfaT" 
or  in  convocation,  or  by  aft  of  parliament ;  and  therefore  were  appointed 
by  Littletori*  rule,  /  108.  Co.  Lift.  81.  a.  b>  if  fuch  a  thing  <»  ™  appeal 
might  have  been  done,  it  fhould  be  intended,  that  it  would  ^Mj^°" 
have  been  put  in  pra&ice  before  this  time.     That  though  A  prohibition" 
the  archbifhop  may  vifit  and  cenfure  the  bifhops,  yet  it  docs  cannot  m  ftria. 
not  follow  that  he  can  deprive  ;  becaufe  deprivation    doesl?cfsbc.mov^ 
not  follow  the  vifitatorial  power,  as  a  neceflary  confequence.  thcfol'e^* 
That  the  law  has  provided  for  the  temporalties,  as  14  td.  j.  i« entered  on 
jl.  4.  c.  3.  that  their  temporaries  (hall  not  be  feized  info  the  the  roll.  Semk 
king's  hands,  but  upon  lawful  caufe,  and  judgment  there-  "^-MwUjs- 
upon  given  according  to  ihe  law  of  the  land  ;,  and  25  Ed.  3.  docTnotlicto 
Jir'$.  c.  6.  that  their  temporalties  fhall  not  be'feized  for  a  the  fpiritual 
contempt;  and  that  in  the  cafe  of  the  archbifhop  of  Tork  court  to  admit 
and  the  bifliop  of  Durham,  in  Riley's  Pr  lac  it  a  Parliamentarians*™]^   • 
135.  there  is  a  diftin&ion  made  between  their  temppral  ftate  Erro^doefni 
and  their  ecclefiaftical ;  and  the  archbifbops  have  no  autho-  lie  upon  the 
rity  pver   them   as  to  their  temporal  ftate;    and  therefore refufalofapr*. 
fince  this  fentence  of  deprivation  takes  away  their  temporal-  JjJjJ^j/"  C* 
ties-  from  them,  over  which  they  have  no  jurifdi&ion,  the         xy* 
king's  bench   will   grant    a   prohibition,  to  examine  into 

the 
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BHhop  of     t^e  jur;fd;aion  0f  thc  archbifliop,  to  the  end  that  if  he  has 
t.     avid  t    nQt  [^  j urifdi£tion 9  the  bifliop  may  not  be  deprived  of  his 
Lucy.       temporaries.     Another  obje&ion  was  made,  that  the  fame 
commiflioners,  who  were   in    the  commiffion  erf  delegates 
upon  the  appeal  propter  gravamen  t  were  commiflioner*  in  the 
commimon  upon  the  appeal  to  the  merits,  where  the  whole 
matter,  as  well  the  gravamen  as  the  red  of  the  caijfe,  might 
be  urged ;  and  fo  they  would  be  judges  in  the  fame  caufe 
which  they  had  determined  again  ft  the  bifhop  upon  the  for* 
mer  appeal,  which  was  unreasonable.     E  contra,  it  was  ar- 
gued, by  the  attorney  general  and  the  other  counfel  for  the 
promoter  againft    the    prohibition,  that  the  fuggefiion  for 
the  prohibition  was  founded  only  upon  the  canon   law,  and 
*    not  upon  the  common  law  or  any  aft  of  parliament;  and 
Tfureafonwhy  therefore  very  proper  before  the  delegates  upon  the  appeal, 
lord ofparlia-    but  not  any  ground  for  a  prohibition.     And  as  to  the  ob- 
mentisbecaufe  jeftion  that  the  ,W {hop  is  a  lord  of  parliament,  that  is  only 
he  holds  his      in  refpeft  that  he  holds  his  temporaries  by  barony,  which 
baron*    Vide    temporaIties  arc  annexed  to  his  bifhoprick,  and  therefore 
CoLitt.  97.  a.  being  deprived  of  the  bifiioprick,  he  will  in  confequence  be 
70.  b.  13th  Ed.  deprived  of  the  temporaries,  and  of  his  feat  in  parliament, 
n.  a.  1  Bl.        There  is  not  any  other  jurifdiclion  for  fuch  purpofe,  for  the 
°»- W>iJ  •  convocation  is  more  properly  a  legislative  than  an  executive* 
authority.     If  the  archbifhop  has  no  fuch  authority,  what 
is  the  meaning  of  the  exception  in  23  Hen.  8.  c .  9.  f.  3. 
that  bifhops  may  be  cited  out  of  their  diocefe  ?  The  aft  as 
to  clergymen  in  general  was  reafonable,  becaufe  there  is  a 

i*urifdi£tion  within  the  diocefc,  to  which  they  are  fbbje£r  ; 
tut  the  exception  was  of  neceflity  in  cafe  of  bifhops,  becaufe 
they  were  not  fubjed  to  any  other  jurifdi£tion  than  that  of 
the  archbifhop.  Before  the  ftarute  of  16  Car.  1.  r.  11. 
whidh  took  away  the  high  commiflioh  court,  which  ftatute 
is  fince  confirmed  by  13  Car.  2.JI.  i.e.  12.  they  proceeded 
before  the  commiflioners  appointed  by  virtue  of  the  power 
given  to  the  queen,  bv  1  EL  c.  1.  and  the  bifhops  were  de- 
prived by  them,  becaufe  it  was  a  more  expeditious  way  of 
proceeding  ;  but  now  by  the  faid  a 61s  the  old  jurifdi&ion  is 
reftored,  as  it  was  upon  26  H.  8.  c.  1.  And  alfo  upon  29. 
Car.  2.  c .  9.  which  takes  away  the  writ  de  kaeretico  com  by- 
rendo,  there  is  a  faving  for  the  jurifdittion  of  archbifliop* 
and  bifhops,  £sV. 

Wright  king's  ferjeant  of  the  fame  Gde  argued,  that  a  power 
of  deprivation  was  incident  to  the  vifitatprisd  power;  and  the 
cafe  in  Ryley  186.  admitting  the  power  of  the  archbifliop  m 
fpiritual  cafes,  it  mull  follow  of  confequence,  that  he  has  a 
power  of  deprivation ;  becaufe  deprivation  is  the  puniflv- 
ment  proper  for  fome  cafes* 

This 
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This  matter  was  moved  fevtral  time*  at  the 'bar.  And  Biftopof^ 
the  whole  court  was  of  opinion,  that  the  prohibition  fhould  5r#  Davii>,» 
not  be  granted.  And  as  to  the  authority  of  the  archbifhop,  j,DCV 
Holt  chief  juftice  faid,  that  there  are  archbifhops,  who  have 
authority  over  their  fuffragan  bifhops;  and  there  are  pri~ 
mates,  who  are  fuperior  to  them.  The  archbifhop  of  Spa- 
lata  fays  in  his  book,  that  an  archbifhop  has  the  fame  au- 
thority over  his  fuffragan  bifhops,  that  the  bifhop  has  over 
his  inferior  ckrgy ;  and  though  there  may  be  a  co-ordina- 
tion jure  divino%  yet  there  is  a  fubordinationy«/Y  eccleftaftico 
qua  bumana ;  not  of  neceflity  from  the  nature  of  their  offi- 
ces, but  for  convenience.  And  for  what  other  purpofe 
have  archbifhops  been  inflituted  by  ecclefiaftical  confuta- 
tions ?  The  .power  of  an  archbifhop  was  very  great  here  in 
England  anciently :  the  fame  jurifdiftion  of  fupiremacy  as 
the  patriarchs  of  Conftantinople,  t*?c.  The  pope  ufed  to  call 
him,  alterius  orbis  papam^  and  he  £xercifed  the  fame  jurif- 
d  id  ion  with  him.  Theodore,  who  was  archbifhop  foon  after 
the  firfl  conftitution,  not  more  than  the  fourth,  fifth,  or 
fixtb,  of  St.  AulHn,  deprived  Wimfrtd  bifhop  of  Torh,  for 
the  faid  fee  was  not  then  metropolitical,  but  fubje&  to  the 
archbifhop  of  Canterbury ;  and  yet  at  the  fame  time  there 
was  a  council  held ;  and  Beda  commends  Theodore  for  it. 
But  afterwards  In  the  time  of  Henry  I.  arid  king  Stephen, 
the  pope  ufurped  the  authority  of  the  archbifhops ;  in  ex- 
change for  which  they  became  legati  nati  of  the  pope.  See 
for  this  Roger  Twifden  de  Jchifmate  \  and  that  is  the  reafon 
why  this  praftice  cannot  be  found  to  have  been  put  in  ufc 
for  fo  long  time  \  for  when  the  archbifhop  Had  dive  (led  hjm- 
feif  of  his  fuprcmacy,  and  the  pope  had  gained  all  his  jurif- 
di&ion,  the  bifhops  being  created  by  the  pope,  and  confe* 
quently  having  better  inter  erf  at  Rome,  at  lead  as  good  as 
the  archbifhop,  it  was  in  vain  to  intermeddle.  And  if  there 
are  any  inftances  found,  of  bifhops  who  were  deprived  in 
the  faid  time,  it  was  where  the  archbifhop  had  more  intereft 
with  his  holinefs,  and  fo  the  bifhop  perceiving  it  acquiefced. 
But  at  this  day,  by  the  aft  of  24  H.  8.  c.  12.  this  jurifdic 
tion  is  reftored.  It  was  always  admitted,  that  the  archbi- 
fhop had  metropoKtical  jurifdifticm,  and  the  bifhops  fwear 
canonical  obedience  to  him  ;  and  where  there  is  a  vifitatorial 
power,  there  is  no  reafon  to  queflion  the  power  of  depriva-  v 
tion  \  for  the  fame  fuperiority,  which  gives  him  power  to 
pafs  ecclefiaftical  cenfures  upon  the  bifhops,  will  give  him 
power  to  deprive,  it  being  only  a  different  degree  of  punifh- 
ment  for  a  different  degree  of  offence.  This  appears  upon 
the  ftatutes  26  H.  8.  c.  1.  and  1  EL  r.  1.  where,  notwith- 
ftanding  that  there  is  not  one  word  of  deprivation,  but  only 
to  vifit,  reprefs,  redrefs,  reform,  correct,  and  amend ;  yet 
they  have  been  conftrued  to  give  a  power  of  deprivation* 
And  by  virtue  of  the  26  H.  8.  r.  1.  Bonner  was  deprived.  \ 
Dr.  Burnett  the  bifhop  of  Salj/bury  in  his  book  of  the  refor- 
mation 
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^^P  °*     marion  believes  that  Bonner  was  deprived  becaufe  he  had  ae« 
*  cepted  letters  patent  of  Henry   8.  to  the  bifhop  j  but  taat 

Lucr.  cannot  be  a  legal  reafon,  for  he  being  bifhop  before  for  hi* 
W  Vide  Co.  Hfe,  acceptance  fzj  of  a  patent  durante  beneplaeito  could  not 
MthEdb'  determine  it.  So  the  high  commiffioners,  by  virtue  of  the 
**'**  aft  of  1  El.  t.  1.  deprived;  and  yet  there  is  hot  one  word 
of  deprivation  in  the  faid  aft,  but  only  vifit,  fcjv.  as  in  the 
faid  aft  of  26  H.  8.  r.  1.  And  the  reafon,  that  it  is  an  in- 
herent  prerogative  in  the  king,  is  but  an  additional  reafon ; 
for  it  is  plain,  that  before  the  (latute  of  Elizabeth  the  king 
could  not  have  granted  a  commiflion  for  redreffing  and  re- 
forming ecclefiaftical  matters,  and  therefore  the  power  that 
they  had  proceeded  from  the  laid  aft  ;  for  the  king  exercifes 
his  ecclefiaftical  fupremacy  by  his  ecclefiaftical  judges,  as 
he  exercifes  his  temporal  by  his  temporal  judges.  And  he 
faid,  that .  he  did  not  know  any  fubordinate  visitatorial  pow- 
er in  any  cafe  but  that  of  an  archdeacon,  which  is  a  fubor- 
dinate jurifdiftion,  and  for  informing  the  bifhop,  and  he  is 
called  dcuIus  epifcopi.  But  where  there  is  an  unlimited  pow- 
er of  vifttation,  there  muft  he  of  confequence  a  power  of 
deprivation.  This  jurifdiftion  of  the  archbifhop  has  notice 
taken  of  it  in  afts  of  parliament.  Becaufe  that  the  aft  of 
16  Car.  1.  c.  u.  which  took  away  the  high  com  mi  (Don 
court,  was  thought  to  have  lcfTened  the  jurifdiftion  of 
archbifhops  and  bifhops  -,  therefore  it  was  repealed  quoad,  by 
13  Car.  2.  Ji.  I.  c.  it.  And  the  aft  of  29  Car.  2.  c.  p. 
which  takes  away  the  writ  de  haeretic*  eomburendothzvc  a  lav- 
ing of  the  jurifdiftion  of  the  proteftant  archbifhops  and  bi- 
(hops*  If  the  iflue  was  joined  (as  his  brother  Gould  juftice  well 
obferved)  in  a  real  aftion  upon  the  deprivation  of  a  bifhop, 
to  whom  could  the  court  write,  unlets  to  the  archbifhop  t 
In  cafe  of  deprivation  of  a  parfon,  the  court  writes  to  the 
bifhop  to  certify.  Then  if  the  archbifhop  had  fuch  autho- 
rity, as  it  is  plain  he  had,  by  what  law  is  he  retrained  ? 
Mention  is  made  of  an  old  canon  of  Ant't9ch%  but  that  was 
never  received  in  England.  And  if  the  non-ufage  fhould  be 
an  argument  againft  it,  which  proceeded  from  a  particular 
reafon  as  appears  before,  it  would  alfo  be  a  reafon  why 
btthops  fhould  never  be  deprived  at  all,  becaufe  no  bifhop 
was  ever  deprived  from  the  time  of  Henry  H.  until  Henry 
VIII.  and  no  other  jurifdiftion  can  be  (hewn,  to  which 
they  arc  fubjeft  ;  for  all  the  fame  objections  may  be  made 
to  the  power  of  the  convocation  ;  for  a  convocation  has  no 
•  power  over  a  peer  qua  peer;  but  the  objeftion  will  not  pre- 
vail for  their  peerage  is  but  acceflbry,  and  they  have  their 
temporalties  as  they  arc  bifhops.  And  in  ancient  times 
there  were  abbots,  who  were  lords  of  parliament,  and  yet 
their  vifitors  had  power  to  deprive  them.  So  that  if  any 
ecclefiaftical  jurifdiftion  is  allowed  to  be  over  them,  this 
objeftion  will  fail.  And  in  fad  it  fignifies  nothing,  be- 
raufe  their  peerage  is  but  grafted  upon  their  being  bifhops. 

And 
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And  the  notion  of  the  deprivation  of  bifhops  by  the  convo-     BHhopof 
cation  is  new,  and  darted  by  Sir  Bartholomew  Shower  >  and   fiT'  DaV»'« 
(by  him)  the  convocation  has  not  any  fuch  power  :  and  if      x.ociw 
there  was  fuch  power  in  the  convocation,  it  is  prefumable 
that  care  would  have  been  taken  in  the  aft  of  Henry  8.  that 
there  fhould  be  an  appeal  froni  them.     Farther,  it  feems  by 
the  writ  ie  haeretico  comburendo%  F.  N.  B.  269.  that  what  is 
done  in  convocation,  is  the  aft  of  the  archbifhop,  and  only 
the  confent  of  the  reft  of  the  clergy  in  convocation .     He 
agreed,  that  (a)  the  fpirituaL court  has  not  any  jurifdift ion  («)  R.  ace.  ante 
in  cafe  of  freehold ;  but  in  this  oafe  the  freehold  follows  the  *"■  JJr-  I0I3- 
perfon  being  under  fuch  capacity-     He  agreed  alfo,  that  the  hibiti^k  »T 
fpiritual  court  cannot  (b)  examine  inftiturion  after  the  indue-  2d.  Ed.  vol." 4." 
tion,  becaufe  that  makes  a  plcnarty  ;    and  therefore  the  de-  p-  49*- 
daring    of  inftitution  to  be  void,  would  be  avoiding  a  tern-  t*i  R-  Hob-i^. 
poral  aft.    But  thefe  inftances  are  not  like  the  prefent  cafe. 
The  reafon  of  the  cafe    in  Ryley  was  plainly  becaufe  the 
archbifhop  punifhed  him  for  matter  in  which  the  biffiop  of 
Durham  afted  in  his  temporal  capacity  as  count  palatine  of 
Durham  ;  which  appears  by  the  queftion  afked,  whether  the 
gaol  was  the  gaol  of  the  county  palatine?  and  whether  it 
had  not  always  been  delivered  by  lay  people  ?  And  (by  him) 
to  queftion  this  authority  of  the  archbifliop,  is  to  queftion 
the  veTy  foundations  of  the  government.     And  Gou'd  jufticc 
faid,  that  in  2  H.  4.   10.  a.  where  the  ecclefiaftical  jurifdic-  , 

(ions  are  enumerated,  the  accounts  begins  with  archhifhops. 
And  i<  appears  by  our  books,  that  bifhops  may  be  deprived 
for  dilapidations,  11  Co.  49.  b.  3  In  ft.  204.  29  Ed.  3.  16. 
a.  2  H.  4.  3.  b.  And  fuch  deprivation  feems  to  be  by  the 
archbifhop ;  for  otherwife  to  whom  fhould  the  court  write  I 
For  which  reafon  it  mud  be  pleaded  by  whom  it  was  done, 
as  Bro.  Depofition>  5.  The  court  cannot  write  to  the  con- 
vocation ;  and  it  is  ftrange,  if  the  bifhops  are  deprivable, 
that  the  law  fhould  place  it  at  fuch  a  diftance,  as  to  refer  it 
to  the  convocation.  And  in  1  Roll.  Abr.  882.  10  Vin  ^09. 
G.  pi.  2.  Anfelmus  archbifhop  of  Canterbury  is  faid  to  have 
deprived  feveral  prelates.  And  there  is  no  cafe,  where  a 
perfon  hath  power  of  vifitation,  but  he  hath  alfo  power  of 
deprivation,  f.  N.  B.  tit.  Prohibition.  But  when  there  was 
fuch  a  fummary  way  of  proceeding  before  the  high  commif- 
fion,  it  is  no  wonder  if  fuch  a  tedious  procteding  before 
the  archbifhop  was  not  ufed.  But  Holt  chief  juftice  faid, 
that  though  he  was  fully  fatisfied  in  his  opinion  that  the 
archbifhop  had  fuch  jurifdiftion,  yet  he  would  not  make 
that  the  ground  of  denying  a  prohibition  in  this  cafe.  The 
matter  of  the  fuggeftion  is,  that  the  archbifhop  is  reftrain- 
ed  by  the  canon  law  from  proceeding,  &c.  without  affift- 
ance,  &c.  Now  it  mult  be,  that  the  court  take  notice 
that  the  archbifhop  by  the  common  law  hath  metropolitical 
jurifdiftion,  and  for  that  purpofe  he  was  conflituted ;  that 

there 
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Bifliopof     there  arc  two  iri  England,  who  are  primates  in  their  refpec- 
St.  r  avid's  t;vc   provinces  j  and   then  they  have  fufficient  jurifdi&ion, 

Xwcy.  an<*  being  tne  judges,  though  perhaps  by  the  canon  law 
they  ought  to  take  other  perfons  to  their  afliftancc,  yet  their 
proceeding  without  fuch  afliftance  cannot  be  a  ground  for  a 
prohibition.  -If  in  fa£l  the  arehbifihop  extended  his  jurif- 
diftion farther  than  he  could  by  the  rules  of  the  common 
law,  that  might  be  a  ground  for  a  prohibition  ;  but  where 
all  the  authority  that  he  makes  ufe  of  is  no  more  than  what 
the  common  law  allows  him  ;  but  there  are  fome  ecclefiaf- 
tical  canons  which  reftrain  him  from  exerciGng  the  jurifdic- 
•  tion  which  be  hath  by  the  common  law ;    that  is  matter 

proper  for  the  conufance  of  the  delegates  upon  the  appeal, 
but  no  ground  to  prohibit  them  from  proceeding.  And  it 
is  without  precedent,  to  grant  a  prohibition  to  the  ecclefi- 
aftical  court,  becaufe  .they  proceed  there  contrary  to  the 

,  .  ,,-j  .•         canons.     And  Gould  juftice  faid,  that  (a)  if  a  tortious  judg- 
(a)  Vide  ante  ,  .         /  *  V  f         1     * 

449.  and  the  mcnt  ■*  givcn>  tn*t  is  proper  matter  for  appeal,  and  not 
caict  there  cited  for  prohibition.  And  of  that  opinion  lord  Hobart  is  ex- 
prefsly.  And  as  to  the  objection  concerning  the  commif- 
fioners  of  the  commiflion  of  delegates,  Holt  chief  juftice 
faid,  that  they  upon  a  fecond  appeal  could  not  determine 
the  gravamen  at  another  time.  And  if  the  faid  objeclion 
fhould  be  allowed,  where  their  courfe  is,  upon  allowing  the 
gravamen  to  retain  the  caufe,  there  the  archbifhop  might 
make  the  fame  objection,  that  they  were  not  proper  perfons 
to  be  judges  for  the  biftiop,  becaufe  they  had  determined  the 
gravamen  againft  the  archbifhop,  and  fo  they  (hould  not 
proceed  at  all,  it  being  but  the  reverfe  of  the  faid  objeclion. 
And  he  was  of  opinion,  that  being  appointed  judges  by  a 
new  commiflion,  it  was  well  enough.  And  the  prohibition 
was  denied  by  the  whole  court.  And  Helt  chief  juftice  or- 
dered the  coun/el  for  the  bifcop  to  enter  their  fuggeftion 
upon  record,  and  they  would  enter  the  reafons  of  the  denial 
of  the  prohibition.  And  Holt  faid,  that  if  the  other  party 
had  infilled  upon  it,  they  could  not  have  moved  for  a  pro* 
hibition  'before  their  fuggeftion  was  entered  upon  the  roll. 
Then  Mr.  Montague  on  behalf  of  •  the  biftiop  moved  the 
court,  that  they  would  grant  a  mandamus  to  the  comraif- 
fioners  delegates,  to  admit  the  bi (hop's  allegations.  And 
he  compared  it  to  the  cafes  where  they  grant  mandamufes,  to 
compel  the  granting  of  probates  of  wills  and  letters  of  ad- 
miniftration.  J3ut  per  Holt  chief  juftice,  the  king's  bench 
cannot  grant  a  mandamus  to  them,  to  compel  them  to  pro- 
(I)  Vide  ante  ceed  according  to  their  law.  Indeed  mandamufes  arc  fij 
361.  and  the  grantable  to  compel  probates  of  wills,  becaufe  it  concerns 
chcdthCr°  temporal  right;  and  (c)  to  compel  the  grant  of  letters  of 
("Vide ante,  adminiftration,  becaufe  the  ftatute  direcls  to  whom  they 
262.  (hall  be  granted.     But  in  the  prefeiit  cafe  a  mandamus  was 

denied.     Ex  relatione  niri  Jacob* 

Note ; 
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Note ;  that  after  this.denial  of  the  prohibition,  the  bifhop    tf£%* 
•f  St.  David* %  petitioned  the  lord  chancellor  Somersf  to  have      l"    **ID  * 
a  writ  of  error  upon  this  denial  of  the  prohibition,  who       Lvcr. 
having  fome  doubt,  whether  it  would  lie  or  not,  referred  it 
to  the  attorney  genera) ;  who  certified  his  opinion  to  be, 
that  a  writ  of  error  would  lie  in  this  cafe.     Upon  which  the 
fuggeftion  was  entered  upon  record,  and  the  denial  of  the 
prohibition  ;  and   the   writ  of  error  was  granted ,  and  the 
whole  record  brought  by  the  chief  juftice  info  parliament. 
And  afterwards  upon  hearing  of  his  opinion,  the  lords  of 
parliament  were  of  opinion,  that  a  writ  of  error  would  not  ' 

lie  in  this  cafe.  Note,  that  Holt  chief  juftice  told  me,  that 
if  the  lords  had  been  of  opinion,  that  the  prohibition  ought 
to  have  been  granted,  he  never  would  have  granted  it. 

Rex  verf.  Chandler.  reStthatafxTrw 

fonconvidtedby 
/^Handler  was  brought  into  the  court  upon  a  habeas  corpus,  to  o^^ain 
*-/  which  the  warrant  of  his  commitment  was  returned,  wantsof  a  fuffi°-C 
And  upon  two  exceptions  taken  to  his  commitment,  he  was  dent  dittrefs  for 
dilcharged.     The  firft  was,  that  it  did  not  appear  fufficiently,  a  Penalty  he  in* 
that  the  defendant  hid  not  fufficient  diftrefs  (he  being  com-  JSj^faft^ 
mined  upon  a  conviction  upon  the  new  art  of  dcer-ftealing,  imprifonment, 
3  W.  1$  M.  r.  10./   2.)  and  therefore  it  was  ill ;  for'if  he  the  juftice  mdft 
had   fufficient  diftrefs,  the  juftice*  of  peace  had  not  any  Wore  he  ^an 
power  to  commit  him  to  prifon;  but  the  warrant  of  com-  f0" hi*c^mmi£ 
mitment  only  recited,  that  Chandler  y  of  the  parifh  of  Hadleyy  mem,  ftate  on 
in  the  county  of  Middlefex,  was  convirt,  &c.  and  becaufe  that  the  convi&ion 
he  did  not  pay  the  forfeiture,  the  juftice  iffued  his  warrant,  Jh"^.^a,Bot 
directed  to  all  conftables,  8<V.  to  require  them  to  levy  theal^enteraVi^ 
forfeiture,  by  diftrefs,  63V.  and  that  the  conftable  of  South  judication  chat 
Mints  in  the  faid  county  had  made  return,  that  the  defendant  hc  beimprifon- 
had  no  goods  in  Hadley,  thefe  are  therefore,  5jV.  .  And  per  ti*  ?'  C* x* 
Holt  and  Gould  juftices,  the  art  of  parliament  is  not  purfued,  Cauh.508.H0lt 
for  the  return  of  the  conftable  is  nothing  to  the  purpofe.  214.  pi.  1,  i.D. 
Indeed  a  warrant  is  appointed  by  the  ftatute  to  be  iffued  and  1C.C-  P°ft- Ixo6* 
returned  ;  but  the  ftatute  does  not  fay,  that  upon  the  return  ^^wd.1*0* 
to  the  warraat,  that  he  has  not  fufficient  diftrefs,  he  (hall  sir.  if  j.  *" 
fuffer  imprifonment,  lie,  but  that  for  want  of  diftrefs,  he  A  conftable  can- 
ftiall  fuffer  imprifonment,  JsV.     And  therefore  if  there  is  no  pot  clccuteo« 
diftrefs,  nor  the  pecuniary  penalty  paid,  the  remedy  for  that  tria  a°ww«nt 
ccafes,  and  the  offender  ought  to  fuffer  another  punifhment,  dire&ed  gene- 
and  judgment  ought  to  be  given  for  that,  and  there  ought  to  «% t0  all  con- 
be  more  than  a  bare  commitment.     If  the  party  was  pre-  paW!*'  s,c* 
fent,  as  in  this  cafe,  upon  the  convirtion,  the  juftice  ought  aciTslaik  **?" 
to  adjadge  that  he  ibould  pay  the.money  asthead  appoinu,  Bathca^y  «- 
and  then  (a)  he  ought  to  detain  him  for  two  days,  to  difoo-  ««tfe*ny  where 

within  the  li* 
nfea  of  the  jaftice't  jpafdidtOB  a  wan-ant  dire£ed  particularly  to  biro.      D    accSalk.   n6 
5  Mod.  If.  (a)  Vide  J.  W.  and  M..c.  10.  f.  4. 
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Rex        vcr  if  he  hath  fufficient  drftrefs*  and  if  it  appears  that  he 
*•       *   hath  not,  then  he  ought  to  record  it,  and  give  judgment  that 
Oandler.    ^c  ^aj|  fuffer  imprifonment,    and  commit  him  prefently. 
But  if  the  party  was  not  prefent,  then  he  ought  to  proceed 
in  this  manner  :     Firft  he  ought  to  iflue  his  warrant  for  le- 
vying the  money  by  diflrefs,  and  if  it  appear  to  him  by  the 
return  of  the  warrant,  that  there  is  not  fufficient  diflrefs,  then 
he  ought  to  record  that  he  hath  no  diflrefs,  and  therefore 
award  that  he  (hall  be  committed,  &V.  and  upon  that  iflue 
his  warrant.     But  a  man  oupht  not  to  continue  in  prifon , 
upon  a  bare  recital   in  a  warrant  without  any  adjudication. 
There  ought  to  be  a  judicial  determination  where  fuch  infa- 
mous punifhment  is  to  be  infh&ed.     It  is  fatd  in  8  Co.  120. 
*.  Dr.  B&nhnm\  cafe,  that  there  ought  to  be  a  record  made 
of  it.     But  77/r/0/*-juftice  was  of  opinion,  that  the  iftuing  of. 
the  warrant  in  this  cafe  was  well  enough,  and  fo  the  com- 
mitment £Ood  upon  the  return  of  no  diflrefs.     2.  The  fe- 
cond  exception  was,  that  the  conftable  of  South  Mims  could 
1  not  return  a  matter  of  fact  done  in  Had/eyf  becaufe  it  was 

out  of  his  jurifJi'Ttion.     And  the  whole  covt  was  of  that 
opinion.     For  per  Ho*t  chief  juftice,  If  a  (latute  drrefls  a 
thing  to  be  Hone' by  a  conftable,  that  will  give  them  jurifdic- 
tion  over  the  limits  of  their  parilhes.  So  if  a  juftice  of  peace 
dire&s  his  warrant  to  a  particular  conftable,  he  may  execute 
it  out  of  his  pariih.  But  where  a  warrant  is  direQed  generally 
to  all  conftables,  lie    it  (hall  be  t?ken  rcfpe&ivcly,  to  eacd 
of  them  within  their  fevcral  diftri£h  j  and  not  to  the  con- 
ftable of  one  pariih,  *o  take  a  diflrefs  in  another  parifli.  For 
where  a  precept  or  warrant  is  direftrd  to  men  by  the  name  of 
their  office,  it  is  confined  to  the  diftriAs  in  which  tncy  are 
officers.     And  therefore  the  conftable  of  South  Mims  could 
not  return  this  f?.&  in  FL;Jut.     To  all  which  Gwld  juftice 
agreed  ;  and  he  faid,  Aat  the  tetarr  of  the  warrant  by  the 
conftable  of  the  pnrifti  where  he  lived  might  have  been  fuf- 
•      ficWnt  fatisfaftion  to  the  juftice  of  peace,  to  ground  his  ad* 
judication  upon  it.      Mr.  Nortkty  darted  an  ohjefbion,  that 
the  conviftion  ought  to   be  quafhed,  before   thr  defendant 
onTnUer°ro.lT-"   couU  b' ^charged ;  for  though  in  a  writ  of  execution  the 
ou» judgment  U  judgment  is  fhewn  (*vbich   has  no  need  to  be  fhewn  there) 
.  good, until  the  and  errors  appear  in  it,  yet  the  execution  is  good,  until  the 
judgment  be  rt-jUf  1, ;rncnt  j^  rcrerfed.     So  though  errors  appear  in  this  con- 
¥C  cd*  vifltion,  isfc.     And  alfo  the  court  will  not  take  notice  of  the 

comi&ion,  becaufe  it  need  not  be  (hewn.  B  it  Holt  chief 
juftice  faid,  he  doubted  of  that :  for  in  BufhAl\  cafe  in 
rau^harti  the  jury  were  fined,  becaufe  they  gave  a  verdift 
againl  evidence,  and  were  committed  in  execution  for  it  in 
court,  which  was  a  judgment ;  and  yet  th-y  were  difcharged 
in  the  common  pleas,  though  the  record  of  the  convi&ion 
was  not  before  them.  He  fatd,  he  always  bettered  it  a 
ftrong  objection.  But  they  agreed  clearly  in  BuJhelPt  cafe, 
'that  if  it  had  been  a  conviftion  upon  a  vcrdiS;  they  could 

not 
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not  have  difcharged  Bu/hell  out  of  execution,  until  the  judjgy       Re* 
ment  had  been  reverfed  by  error.    But  this  point  wa$  ftot  chahbli*. 
afterwards  moved.     Ex  relatione  utri  Jacob. 

Villers  ver/l  Parry  and  Moor.  Error.  C.  B.   i^™1-1** 

*   „  v         .  ,  „     *  Rot.  179. 

S,  C.  but  no  judgment.  Comb.  397. 

THE  plaintiff  fued  a  fcire facias  againft  Parry  and  jjfiw''*  Qn  a  recogm^ 
bail  of  Sir  Talbot  Clerk,  upon  a  recognizance  in  which.  *^a1^!* 
they  bound  themfelves  in  a  fum  feverally  of  2000/.  and  the  Orally  bound 
writ  was  to  (hew  caufc,  why  the  furn  of  2000/.   (hould  not  in  the  fum  of 
be  levied  upon  each  of  them.     The  defendants  plead,  that  no  *ooof.an award 
capiat  iflued  againft  the  principal.      To   which  the  plain-  °f  ^"^J  * 
tiff  replied,    and  (hewed  a  capias.       And   upon   demurrer  5jmiy  for 
judgment  in  the  common   pleas  was  given  for  the.  plain-  4000/. i* error.1 
tiff.      T he   demurrer    was,    that/  the    plaintiff  ought  not  s.  C.  antc-J**r 
to  have  execution   of  the  two  feveral  fums  of  2000/.  and  £a^*™te^te  " 
2000/.  againft  the  defendants.     The  joinder  in   derhurrer  xgla 
was,    that  he    ought  to    have    execution  of    the    feveral  An  award  of  ex? 
£ums  of    2900/.    and    2000/.       And    the  judgment    was  ecwion  ****"* 
entered,  that  the  plaintiff  (hould  have  execution  againft  both  k°£i?umgQf" 
defendants  of  the  feveral  fums  of  2000/.  and  2000I.     Upon  20oo/.and 
which  judgment  error  was  brought,  and  affigncd,  that  the  2000/.  in  an 
court  hath  given  an  erroneous  judgment  in  this,  that  they  award  of  crccu? 
have  given  a  joint  judgip*r*  of  4000/.  againft  each  of  the  (£h  j3ttiyfor 
defendants,   where  it  ought   to    nave  been  but  for  2000/.  4000/. 
againft  each  of  them.     Againft  which  it  was  argued  by  Mr. 
Broderlck  for  the  defendant  in  error,  that  the  whole  depended 
upon  the  interpretation  of  the  feparalibus  fummis  contained 
in  the  bar.     And  (by  him)  there  are  feveral  words,  which 
do  not  import  any  determinate  fenfe,  but  (Might  to  be  inter* 
preted  according  to  the  company  in  which  they  are.   Of  this 
fort  is  the  word  feparaliay  and  it  fignifies  refpe&ive.     And 
if  the  judgment  had  been,  that  he  (hould  recover  the  re- 
ipe&ive  fums  of  2000/.    and    3000/.    it   had  been  good. 
It    appears     that     each     acknowledged    but    2000/.    and 
that  they  (hould  be  levied  againft   them  feverally.       And 
therefore  though  the  judgment  be  joint  in  the  words,  yet 
the. fubje£x  matter  requiring  it,  feveral  interpretations  (hall 
be  made »  and  the  prayej  is  confined  to  the /ecundum forma m 
recognitions*      Palm.  435.     Latch,  J37.     2  Hen.  4.      13. 
Where  in  a  fare  facias  againft  feveral  terre-tenants  the  (he- 
riff  returned,  that  he  warned  them  /ecundum  formam  brevis$ 
and  it  was  adjudged,  that  it  (hould  be  taken  refpe&ively, 
Becaufe  the  return  v/i&fecundum  formam  brevis.  So  here  the 
prayer  \sj ecundum  formam  recognitions:    He  cited  alfo  1  Bid. 
33j>.  Get  v.  pane  &  ux.    Yelv<  53.     1  Saund,  65.     PafcH. 

£1  n  %  34  Car. 
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ViLtcRt  34  Car.  a.  B.  R.  Rot.  386.  Mich.  3.  Will.  &T  JJf*r.  B.  R. 
Rot.  357  or  257.  Rofy  v.  /Tiwf.  And  (by  him)  where 
there  is  error  in  the  bare  entry  of  the  judgment,  the  court 
will  reverfe  the  judgment  of  the  common  pleas,  and  give 
fuch  judgment  as  they  ought  to  have  given. 

But  the  whole  court  were  of  opinion,  that  this  was  error. 
But  Holt  chief  juftice  faid,  that  it  was  a  queftion,  if  it  might 
not  be  amended  in  the  common  pleas. .  To  which  it  was 
anfwered  by  Air.  Northey  counfel  for  the  plaintiff  iri  error, 
that  fuch  a  motion  bad  been  made  in  the  common  pleas,  and 
denied.  [See  it  before  182.]  But  Hob  teemed  to  be  of 
opinion,  that  it  might  well  be  amended,  the  writ  being 
good,  and  therefore  this  fault  in  the  judgment  but  vitium 
cltrici.  But  if  the  writ  bad  been  ill,  it  could  not  have  been 
amended,  becaufe  the  party  might  have  had  a  new  writ. 
Upon  which  it  was  adjourned,  to  the  intent  that  application 
might  be  made  to  the  common  pleas  for  an  amendment. 
And  it  being  moved  there,  the  court  was  divided,  two  judges 
againft  two.  And  fo  the  cafe  was  not  moved  afterwards  in 
the  king's  bench. 


Rex  verf.  Phcafant. 


/ 


The  option  of  TJ*  R  R  OR  brought  to  reverfe  a  judgment  of  attainder 
SLd^orttttc1  -E*  "P?1*  ?!  indiQment  for  a  rape.    Several  errors  were 


that  the  jury  affigned  by  Mr.  Peere  Williams %  and  over-ruled.  Among 
were  fworn  at  others  one  was,  that  it  is  not  faid  in  the  caption,  adtunc  rt 
the  time  when,  ibidem  jurat,  and  it  may  be,  that  they  were  fworn  at  an  ale- 

wher^hPlapr«.  houfc>  and  not  for  thc  faid  Pl,rP°fc»  ***•  And  for  this  bm 
fefatedit.  "cited  I  Ventr*  16.  2  Ktb.  610.  I  Mod.  26.  2  Keb.  C83. 
But  the  court  inclined  to  difallow  the  exception,  becaufe  it 
would  reverfe  an  infinite  number  of  attainders  and  judg- 
ments upon  indictments.  And  Holt  chief  juftice  faid,  that 
in  Coventry,  Lincoln,  &c.  the  grand  jury  were  fworn  at  the 
feffions,  from  whence  they  came  to  the  aflizes;  and  they 
iuflfted,  that  they  were  not  accuftomed  to  be  fworn  there 
again ;  but  he  held  it  to  be  an  ill  pra£Hce,  and  always  for 
his  part  caufed  them  to  be  fworn  again  at  the  affixes.  And 
this  exception  being  moved,  the  oourt  refufed  to  allow  it. 


The 
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The  Inhabitants  of  the  Parifh  of  Clerkcnwell 
vtrj.  Bridewell. 

&.  C.  Carth.  51  J.    Saik.  486. 

A    Who  had  been  educated  in  Bridewell  as  apprentice  of  Jufticetof  the 
-{*•  one  of  the  matters  of  the  faid  hofpital  in  the  trade  of  ^v^notu. 
hemp-drefling,  came  to  the  parifh  of  Clerkenwel/,  and  there  per  to  an  extra 
being  likely  to  become  chargeable,  bV.  was  removed  by  parochial  place 
two  juftices  to  Bridewell^  which  is  an  extra-parochial  place.  («)•  R-»cc.f©l. 
But  per  Holt  chief  juftice,  the  juftices  of  peace  have  no  iu-  ^D«  «^£ 
thority  to  fettle  any  perfon  in  an  extra-parochial  place ;  for  vide  Sett,  and 
thfe  ftatute  which  gfves  them  authority,  extends  only  to  the  Rem.  43.  pi. 
poor  within  pariflies.    Parifhes  (t)  in  reputation  are  with-  ?8-    8t{k-  *** 
in  the  aft,  but  places  extra-parochial  are  out' of  the  aft.  ^#m*rgl,lc 
And  the  order  of  the  juftices  was  jquafced. 

(a)  According  to  the  cafe  vfPolting  *.  Stokelanfl,  Foley  98.  a  pauper  cannot  b# removed  t» 
an  extra-parochial  place,  unlefs  there  are  overfeertin  fuch  place  ;  and  that  before  a  removal 
can  be  made  to  an  extra-parochial  place  which  hai*no<overfceri,  application  muft  be  made  to 
the  jdfctcet  to  make  an  appointment,  and  if  they  refute,  the  court  of  king1*  bench  will  grant 
a  mandamus  to  compel  thetn.  (£)  X>.  ace  Saik.  487.  pL  48. 


Eaft* 


ss* 
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Sir  John   Holt,    Chief  Jujiice. 

Sir  John   Turton  ?«*/?• 

Sir  Henry  Gould  \JuJtlCis- 


#  Crcmcr  verf.  Wicket.     Ante  509. 

toy)     [fr 
*      fl  S.  C.  but  incompletely  reported.  12  Mod.  350. 

tie!  record  to  a  IN  an  a&ion  for  aflault,  battery  *  and  wounding,  the  Ac* 
record  of  the  1  fend  ant  pleaded  another  a&ion  depending  in  this  courts 
court  in  which  jn  abatement.  The  plaintiff  replied,  nul  tie!  record.  And 
" "£  *  *"<? .  entry  was  made, quia  curia dotnini reps  hicfe  advifare  vultfuptr 
ciuo .  v,  the  re-  infpecliotie  et  examination  recordij  &c.  dies  datus  eft,  &c.  And 
cord.S.C.Canh;  the  defendant  put  a  demurrer  into  the  office,  and  refufed  to 
5:7.  Vide  %  pay  for  tj,c  cntry  of  his  plea ;  for  which  reafon  the  plaintiff 
Birnci^o.  figned  final  judgment.  So  that  the  queftion  irf  court  wasj 
E«L  335.  •  whether  the  demurrer  was  regular.  For  if  it  was  regular^ 
On  a  plct  in     then  he  ought  not  to  pay  for  it  till  the  paper  book  was  com- 

tfa^Hcata  Plctc  :  but  if  othcrwife»  thcn  hc  ou8nt  t0  Pa7  for  h  before* 
dcni«Pth?fuh^  an(*  f°r  Want  °f  tnat  tnc  P*ca  was  no  P*ca>  an<*  fo  judgment 
ftanceofthe  ought  to  be  by  default,  which  is  final  judgment.  And  per 
P^M^pntrrt  fj0/t  chief  jufticc,  where  it  is  a  record  in  the  farne  court,  it 


MHgmtnt  fj0/t  chief  jufticc,  where  it  is  a 

J^UquodU   iS   thC    m0^  P*0?**  and  fuK    "M 


dnly^bequod  *s  x^c  mo*  P*0?**  and  ^urc  method  ;  if  it  was  a  record  in 
defendens  ref-  another  court,  then  there  ought  to  be  a  rejoinder,  quod  ha- 
pondett  ulteri-  betur  tale  recordum^  tec.     And  if  in  this  cafe  upon  fearch  it 

U""ft Vi  wa? **'  aPPcars  t0  t'ic  court  *at  t*,erc  *8  ^U(*  rccorcU  tDCn  the  cntl7 

367.  Com.  A-  ouKnt  to  ^>  9u'a  infp*8is  recordis,  t£c.  appnret,  that  there  is 

batement.  i.  14,  fuch  record,  idea,  C3V.      But  if  no  fuch  record  be  found, 

ij.  id  Ed.  vol.  then,  quia  infpeclis,  isfc.  non  invenitur  aliquod  tale  rccordum, 

t.  p.  <S8, 6o>     yr>    tncn    judgment  quod  refpondeat  ulterius  ought  to  b« 

given,  for  failure  of  the  retord)  and  there  is  no  need  to 

join  ifTue,  where  it  is  a  record  of  the  fame  court.    The  other 

method  has  been  ufed,  viz.  to  rejoin  quod  babetur  tale  recof 

dum\  but  that  is  contrary  to  the   reafon  of  the  law;  for 

where  it  is  a  record  of  the  fame  court,  the  entry  ought  to  be 

made  as  here.    Dier,  228.  a.    Or  otberwife  the  plaintiff 

might 
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might  have  prayed  (a)  oyer  uf  the  record.     Then  this  fntry      C"*™ 
being  regular^  the  demurrer  was  irregular.     Rut  then  final    ^iciitt. 
judgment  ought  not  to  be  figned,  but  only  quod  rejponde^t  (*)  vide  ante, 
ulterius  \  for  failure  of  record  ;s  not  peremptory      But  Rfr.  347- 
Ksrthey  for  the  plaintiff  urged,  that  they  might  fign  final    * 
judgment    by  nil  dicit    for  want  of    paying'   for  the  plea. 
but  per  Holt  chief,  juftice,  that  is  too  hard,  where  there  was 
a  probable  queftion,  as  there  was  in  this  cafe.     And  there* 
fore  the  judgment  was  fet  afide,  and  the  plea  flood  as  of  the 
lad  term,  and  day  was  given  to  infpeft  the  record  as  of  this  intr.Trin.  it 
term.     Eh  relatione  m'ri  Jacob.  Will.  3-  B<tR. 

Rot.  754.  Co- 

Adimcad  verf.  Ranger,  t^w** 

HE  plaintiff  brought  an  a&ion  of  trefpafs  againfl  the  entering  a  clofe, 


T 


__      defendant  for  the  breaking  of  his  clofe  at  B.  and  the  withoutnamin^ 
cutting  and  carrying  away  v  of  — — •  oaks  and  allies,  {5V.it,  if  the  defend* 
the    defendant    pleaded    that    the    place    where, ,  feV.    isg^filjj 
a  clofe  called  Horn  Clofe  containing  eight  acres  ;  and  that  clnfc combining 
it  is,  and  at  the  time  of  the  trefpaft  was,  the  freehold  of  the  ei£ht  acres,ca!l- 
defendant ;  and  that  the  oaks  and  aflies  were  timber  trees  ^^a^j".*" 
there  growing ;  and  therefore  he  cut  them. down  and  carried  rUi^ationi^tc 
them  away,  as  well  and  lawfully  he  might,  teV.'     The  plain-  it  to  be  parcel 
tiff  replies,  that  the  place  where,  {jV .  is  parcel  of  a  mef- of  a  ^efiuage    - 
fuage  and  twenty  acres  of  land,  which  arc  copyhold,  and  J^J ™ "^ 
parcel  of  the  manor  of,  i£c,  whereof  the  defendant  \%  feifed  without  adding 
in  fee  j  and  that  he  granted  them  to  J*  S.  for   bis  life,  to  that  it  is  other 
hold  at  the  will  of  the  defendant  according  to  the  cuftom  of than  !hc  r,a« 
the  manors  and  that  there  is  a  cuftom  within  the  manor,  Sb^iwu^  &  "* 
that  (a  J  every  copyholder  for  life,  tsV.  hath  ufed,  to  have  a  plaintiff  can- 
all  timber  Xxttsfuper  eifdem  terris  cuftumari'u  fuis  crtfcentes%  iwt  after  rcpry- 
for  the  reparation  of  theit  houfes,  fefr.  and  that  all  the  timber lr* '"**:'-  adv?^ 
trees  at  the  time  of  the  trefpafs  aforefaid,  and  until  this  time,  H^ defendant 
growing  upon  the  faid  lands,  were  not  fofficient  for  the  to  give  colour  hi 
reparations,  &c.    The  defendant  demurred.      And  JKforf  *«  pi**-- Scmk 
term  laft  Mr.  Northe^  for  the  defendant  took  exception  to  Jf  ■  ^r0;  J?5jc 
the  replication,  becaufe  it  is  not  alias  quatn  in  barra,  wh^ch^ofr.PiV'aderij* 
ought  to  have  been  faid,  fince  the  plaintiil  varies  from  theta  41.  ad.  Ed. 
place  in  the  defendant's  plea.     But  Holt  chief  juftice  held,  vcI  5-  p.  3$k 
that  it  was  wtll  enough,  it  beinq  very  well  confident,  for ,irte'  a*f *, .  „ 

.  i  1  c  _•  1  ?   ♦         11     .    tt         /,  -  *-*  cor « hrl'*rr 

the.  place  where,  ^»r.  may  be  a  vote  called  Horn  Llofe  con-  „,..,  .  "..^taiti 
taining  eight  acres,  and  yet  it  may  be  parcel  of  a  copyhold  m-n . ;;  ngainft 
tenement  and  twenty  acr:s.     Then  Mr.  Earle  took  excep-h.is|ork!,orfut- 
tioh  to  the  defendant's  pica,  becaufe  he  had  not  given  colour  ^"^kK?*™ 
to  the  plaintiff.,     put  per  Holt  chief  juftice,  it  the  plaintiff  to\vhich  the 
replies,  the  dcfe&  of  colour  is  waived  \  but  upon  a  general  copyholder  was 

Id  tit!  d  forsc- 
faira.     S.C.  Salk.638.  11  Mod.  378.  '  Holt,  16a.  Fort.  151.     Vide  Com.  fccpyhoW.  K  7. 
ad.  id.  vol.  2.  p.  513.   The  lord  cairaot  cut  any  trees  opon  a  copyhold  except  under  a  cuftom. 
S.C.  Ccm.  71.  13  Mod  37*.     Holt,  163,     Fort.  152.     Vide  1  Leon.  272.  pi.  365.    Com. 
feiens.  H.  id, Ed.  vol.  I.  p.  t~?.     Com.  Cop/hold.  K.  7.  zc.  EJ.  vol.  a.  p.  513. 

(a)  Vide  1 1  Mod.  68.     Cn    El.  5.  pi.  3. 19 i.  pL  3.  40;.    13  Co.  68.  Co. Cop.  188.  Giib. 
Tctm.  *37*    x  Roll.  Abr.  jo8.    6  V.'n.  nj.  pL  4. 
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demurrer  advantage  might  hare  been  taken  of  it.  And  now 
this  term  Mr.  Northey  argued  for  the  defendant,  i.  That 
the.  lord  of  the  manor  might  take  the  trees  growing  upon  the 
copyhold,  if  he  leaves  enough  for  reparations.  Godb.  173. 
per  Coke  chief  juftice.  And  thfe  conftant  practice  is  accord- 
ingly through  all  the  weft  of  England^  where  the  lord  may 
affign  to  the  copyholder  enough  for  repairs  upon  other  land  ; 
*  and  therefore  it  is  not  material,  though  he  did  not  leave 
enough  upon  the  copyhold  land.  2.  The  plaintiff  cannot 
have  an  action  of  trefpafs,  but  an  adion  upon  the  cafe.  As 
if  a  man  has  right  to  eftovers  in  a  wood,  and  the  owner 
/cuts  all  the  wood,  he  (hall  have  cafe  and  not  trefpafs.  Moor% 
546.  //.  727.  3  Cro.  629.  I  Roll.  Rep.  196.  Mr.  EarJe 
g  contra  argued  for  the  plaintiff,  that  the  Copyholder  might 
have  trefpafs  againft  the  lord  himfelf.  2  H.  4.  12.  2  SauneL 
422.  Noy,  14  Croft  v.  Abbot.  And  as  to  the  other  point, 
that  the  lord  could  not  cut  the  trees,  without  leaving 
enough,  he  relied  upon  13  Co,  67.  -2  Brown! .  328.  m 
point,  Heydon  v.  Smith. 

And  the  whole  court  were  clear  of  opinion,  that  judgment 
ought  to  be  given  for  the  plaintiff,  biecaufe  it  appears  that 
the  plaintiff  had  not  enough  to  repair  without  thefe  trees. 
And  therefore  judgment  could  not  be  given  for  the  defend* 
ant,  without  overthrowing  the  cafe  of  heydon  v.  Smith. 
And  per  Holt  chief  juftice,  a  copyholder  holds  the  trees  by 
copy  of  court-roll,  as  well  as  the  land ;  and  therefore  it 
feenied  to  him,  that  the  lord  could  not  cut  the  trees  grow- 
ing upon  the  copyhold.  And  6ro*  EL  361.  fays,  that  the 
copyholder  may  lop  the  trees  without  fpecial  cuftom,  which 
thews  that  the  copyholder  has  a  fpecial  property  in  them. 
And  there  are  fome  places,  where  the  lord  compounds  with 
the  copyholder  for  his  fpecial  intereft ;  and  the  copyholder 
(hall  have  the  acorns \  and  if  birds  build  their  nefts,  and  breed 
there,  he  (a)  (hall  have  the  young  ones.  And  it  is  not  like  the 
cafe  of  a  leafe  of  the  land,  excepting  the  trees-,  for  there  the 
trees  were  never  demifed,  and  (t>)  the  lord  may  enter  and  cut 
them.  But  where  they  are  not  excepted  upon  the  demife,  though 
after  feverance  the  property  of  them  is  in  the  lord,  yet  he  can- 
not cut  them  ;  no  more  can  the  lord  enter  upon  his  copyhold- 
er,  and  cut  the  trees.  But  he  faid,  he  would  not  give  an  ab- 
folute  opinion  as  to  that  point.  In  the  principal  cafe  judg- 
ment was  given  for  the  plaintiff.  Afterwards  error  was 
brought  upon  this  judgment  in  the  exchequer  chamber,  and 
the  judgment  was  affirmed  there.  And  afterwards  error 
was  brought  in  parliament,  and  both  judgments  were  reverfed 
Monday  28  April  1 7029  ten  lords  being  for  affirming,  and 
eleven  for  rcverfing. 


Afwoo4 
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Atwood  verf.  Burr. 

S*  C.  3  Salk.  369. 

A  Writ  of  error  brought  upon  an  award  of  execution  up-    '    *°  ' 
09  a  feire  facias  againft  the  bail  was  quattied,  becaufe  ' 
the  writ  was,  in  adjudicatione  executions  judicii  praedicli,  tf  c* 
where  it  ought  to  nave  been,  in  adjucmUom  executions  fuper 
recogntiumtnu     Ex  relatione  utri  Jacob* 

Intr.Trin.  it 

Mois  verf.  Bruerton.  Rot.  167. 

JUafumtfit  brought  by  the  plaintiff  and  laid  ia  Mrfoli*?^™** 
X  the  defendant  pleaded  the  ftatute  of  limitations.    The  the  purpofe  of  ' 
plaintiff  replied;  and  (hewed  a  writ  of  claufum  f regit  brought  bringing  the  de- 
within  the  fix  years  in  Suffolk,  and  continued  there  until  th«[^"^ble 
time.      The  defendant  demurred.      And  in  the  common  ^iC  pi^tiff to 
pleas  judgment  was  given  for  the  plaintiff  there,  that  the  re-  declare  againft 
plication  was  good,  and  that  this  writ  of  claufum  f regit  had  him  iaanaaioQ 
avoided  the   ttatute  of  limitations.     And  now  upon  error  n^^t^ 
brought,  and  the  general  error*  afiigned,  the  judgment  was  ^tme^iimit- 
reverfed.      But  in   maintenance  of  the  judgment  2  Ventr.  ation*  from  at- 
193,  258.  were  cited.     But  per  Hok  chief  juftice,    though  taching  upon 
this  writ  of  claufum  fregit  might  be  a  fufficient  procefs,  to^*^^' 
bring  in  the  party,  and  compel  an  appearance,  yet  it  cannot  J^  ^  books 
be  an  original,  to  avoid  the  ftatute  of  limitations.      This  there  cited. 
way  of  proceeding  is  to  eradicate  all  the  principles  of  the  Thecommence- 
iaw.     It  a  plaint  be  levied  in  an  inferior  court  within  thej^^^j^ 
six  years,  and  then  it  is  removed  into  the  king's  bench  by  feHor  court  wiU 
habeas  corpus ,  and  the  plaintiff  declares  here  de  novo,  and  the  prevent  the  fta- 
defendant  pleads  the  ftatute  of  limitations;  the  plaintiff  may  tutcoflimita- 
reply,  and  fliew  the  plaint  in  the  inferior  court ;   and  that  ^*ng^nthe 
will  be  fufficient  to  avoid  the  ftatute  of  limitations.     Ex  re-  caufcof  aaion. 
latUne  m'ri  Jacob*  R.  ace.  i  Sid. 

*  a28.pl.  l4.Salk. 

4*4-pl-l> 

TUncy  verf.  Norris.  **•  J™- 

Intr.Trin.  9 
-  ' "      S.  C.  Carth.  5x9.  but  do  judgment,  SaHc.  309;  Will.  3-  *<*'  ^ 

ANa&ionof  covenant  was  brought  againft  an  admini-Theperibnalre- 
ftrator  for  a  breach  of  covenant  in  his  own  time  for  PrefeTltativc  of 
not  repairing  the  premifes.  The  quaere  arofe  upon  the  de-  ^"Jj^  y^*1* 
claration,  it  being  alleged  generally,  quod  flatus  de  et  ^R/ac^SaUc?' 
praemxffis  legitime  devenit  to  the  defendant j  (a)  whether  the  316.  pi.  25  D. 
adminiftrator  of  a  leffee  for  years  is  not  chargeable  in  hisar£-DouK,*I7k 
own  right  in  this  cafe  for  a  breach  of  covenant  in  his  own  *  c°vl"a'!t  to 

°_  repair  binds  an 

augnee. 
*.  ace.  5  Co.  16.  b..i;-  b.    *4.  *•  Cro.El.  457-  pi-  x-55».  pi-  *»3-  Cro.  Car.  %%%.  pLS. 
W.  Jon.  145-  pl«  3.  **lk.  Jl6.  pL  25.  ace.  3  Wilf.  19. 

(a)  And  according  to  Carthew,  519.  that  the  defendant  entered,  for  if  he  had  not  entered 
fe  would  not  hate  been  chargeable  a»  affignee.    Vide  Salk.  316.  pi.  1$.  Dough  438. 

time. 


§5+  Eaftef  Term   12  Will.  3. 

Tilnbt      time.      And  Mr.   Peert  Williams  argued  for  the  plaintiff, 

No&'&is      that  this  was  a  covenant  which  ought  to  be  performed  upon 

the  land,  and  runs  with  it,  and  binds  theafiignee.     5  Co.  16. 

.  Spend*  cafe.     Moor  390.    The  dean  and  chapter  of  Wind- 

fir's  cafe,  5  Co.  "24.  the  fame  cafe.    And  the  aflignee  of  part 

fliall  be  chargeable  with  this  covenant.     Congbam  v.  Kingt 

'  Cro.  Car.  222. pU  8.  W.  Jon.  245./)/.  3.  And  for  the  Came 
reafoft  an  executor  or  adminUtrator  fliall  be  chargeable  as 
tenant  of  the  land,  as  every  other  poffeffor  is,  for  a  breach  of 
covenant  in  their  own  time.  And  if  the  law  fliould  be 
otherwife,  it  would  be  a  great  hardfliip  to  the  landlord,  who 
(as  is  faid  in  the  cafe  of  the  dean  and  chapter  of  Windfor  in  5 
Co.  24.  a.  Cro.  EL  457.  pL  1. 552.//.  3.)  leafed  his  land  at 
a  lefs  rent -for  this  consideration  \  for  it  may  be,  that  the  tes- 
tator did  not  leave  any  ajfets  \  but  that  would  be  no  hardfliip 
to  the  adminiftrator,  becaufe  he  might  waive  the  term,  or 
aflign  it  over,  and  difcharge  himfelf,  if  the  premifes  were  in 
fo  bad  a  condition,  as  not  to  be  worth  being  repaired.  And 
there  are  many  cafes  which  will  warrant  this,  as  5  Co.  31. 
HargravS*  cafe.  Debt  againft  the  adminiftrator  in  the 
debet  and  detinet  for  rent  incurred  in  the  administrator's  time ; 
which  cafe  is  the  ftronger,  becaufe  it  appeared,  that  the  de- 
fendant was  adminiftrator,  upon  the  declaration.  2  Inft.  302. 
The  executor  or  adminiftrator  of  a  tenant  for  years  (hail  be 
puniflied  for  wafte  done  in  their  own  time.  And  1  Anderfi 
52.  that  the  judgment  for  the  damages  fliall  be  againft  them 
de  bonis  propriis.  And  there  is  no  difference  between  permif- 
five  and  voluntary  wafte,  that  will  -influence  this  cafe,  be* 
caufe  this  breach  of  covenant  is  in  nature  of  permiffive 
wafte  1  except  that  the  cafe  of  wafte  is  ftronger,  becaufe 
treble  damages  are  recoverable  there,  but  fingle  damages  on* 
ly  in  covenant.  And  if  the  executor  afligns  over,  wafte 
will  lie  againft  him  in  the  trnuit  \  therefore  it  is  not  hard, 
to  fupport  this  a&ion  \  and  judgment  fliall  be  againft  him 
de  bonis  propriis.  Office  of  Exec.  2801.  A  man  may  be  charged 
as  executor  barely,  where  be  might  be  charged  as  aflignee, 
as  Allen  42.  debt  will  lie  againft  an  executor  in  the  deYtntt 
for  rent  incurred  in  his  own  time.  And  therefore  he  ad* 
mitted  all  the  cafes  to  be  law,  where  in  aftions  of  covenant 
brought  againft  executors  for  breaches  in  their  own  time,  the 

1  judgments  are  de  bonis  tefiatoris  s  becaufe  in  the  faid  orfes 
they  are  named  executors,  and  charged  as  fuch  \  but  in  this 
cafe  the  defendant  is  charged  as  aflignee,  and  as  aflignee  he 
ought  to  be  charged  de  bonis  propriis.  And  for  thefe  reafons 
be  prayed  judgment  for  the  plaintiff,  and  judgment  was 
given  for  the  plaintiff,  ni£t>  EsV.  becaufe  no  counfel  at- 
tended for  the  defendant  5  though  Holt  chief  •juftice  faid, 
that  he  had  a  mind  to  hear  counfel  of  the  other  fide. 
Ex  relatione  m'ri  Jacob.  Afterwards  this  was  argued  twice 
at  the  chief  jufticc's  chamber,  by  Mr.  Peere  Williams^  and  * 

*>7. 
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by  fcrjeant  Wright  for  the  defendant;  5  and  after  mature  de-      Tilket 
liberation  the  plaintiff  had  judgment.  NoTm. 

Rex  verf.  Tolcr. 

S.  C.  Salk.  176.  12  Mod.  37a.  Holt.  483. 

MRS.  Stout  mother  of  Mrs.  Sarah  Stout  fued  a  writ  of  ft  is  a  contempt 
appeal  out  of  chancery  againft  Spencer  Confer,  Efq.  ^[oanV 
teounfellor  at  law,  the  yotingeft  fon  of  Sir   ff  illiam  Cowper  fant  a  wrjt  of 
baronet,  for  the  fuppofed  murder  of  her  daughter,    in  the  appeal  fuedout 
name  of  an  infant,  who  was  a  relation  to  the  faid  SarakStout,  J^j£  ****£* 
and  her  heir*  and  before  the  writ  was  returnable,  procured  £J*j£*  T^  ' 
herfclf  to  be  admited  guardian  to  the  infant  in  the  faid  ap-  Though  no    - 
pea!  by  the  lord  chief  juftice  Holt.-     After  this  the  friends  suardian  wa* 
and  mother  of  the  infant,  being  influenced  by  the  Cowperj,  J^**^*" 
went  to  the  defendant  who  was  undcr-fheriff  of  Hertfordshire,  fuc&  ou^  s  C- 
with  the  infant,  and  demanded  of  him   the  writ  of  appeal,  Holt,  153. 
which  the  defendant  delivered  accordingly.     And  now  this  A  writ  of  ap^ 
term,  after  the  return  of  the  writ  was  expired,  Mr.  fcrjeant  ^,01  bcfucl 
Lrvinz  and  Mr.  Carthenv,  being  counfel  with  Mrs.  Stout  the  out  (*)  after  a 
guardian,  made  a  motion  in  the  king's  bench  to  have  a  rule,  year  and  day 
that  7oler  (hould  return  the  writ.     And  upon  a  rule  made  ^olk  *c dc** 
accordingly,  that  Toler  {hould  (hew  caufe,  why  he  (hould  JSLrw2f J4 
not  return  the  writ,  the  whole  matter  appearing  upbn  the  out  in  time  has 
affidavits ,  and  that  the  writ  was  burnt,  and  (b  loft,  the  qucf-*>««n  ""properly 
tion  was,  whether  the  re-delivery  of  the  writ  by  the  defend-  ^ftro^d'  ^idc 
ant  to  the  infant  was  a  contempt  to  the  court.      And  it  was  com.  Appeal 
ftrongly  argued  for  the  defendant,    that  this  was  no    con- D.  ad  Ed.  vol.. 
tempt,  blcau'fe  it  was  the  fuit  of  the  infant,  and  the  infant  1-p.366.Hawk. 
Upon  compofition  made  might  come  into  court,  and  difallowr**2^**  £  *3' 
his  guardians.    1  Roll*  Rtp.   59.  Onley'%  cafe.     And  there-  ainft.  319.32a 
fore  if  the  infant  has  his  writ  again,   it  is  a  fufficient  excufe 
for  the  (hcrifF.    That  after  the  writ  returned  into  the  court, 
the  infant  may-  come  and  difavow  the  fuit  5   and  the  courts 
will  difcharge  the  guardians.     1   Roll.  Abr.    288.     3  Vim 
283.  JD.    And  if  the  infant  has  fuch  power  over  the  fuit\ 
after  it  is  begun ;  a  fortiori  before  the  writ  is  returned.  And 
Mr.  Ward  cited  fome  cafes,  asZ)a//.  77.  that  if  the  plaintiff 
ordered  the  (herifF,  .to  let  a  man,  who  is  in  execution  at  his 
fuit,  go  at  large,   and  he  does  fo  accordingly  ;    it  is  a  (t)  (j)  rj.  aCe.  % 
good  bar  in  debt  for  the  efcape.      And  3  But/In  98.  Bktn-  Inft.  381. 
ford  v.  Blamford,  that  if  in  fuch  cafe  the  {herifF  refute^  let 
him  go  at  large,  an  aftion  of  falfe  imprifonment  lies  ag&inft 
him  i  and  there  the  lord  Coke  fays,  that  the  (herifF  is  bound 
to  take  notice  of  the  plaintiff.     And  Cro.  Jac.  379.  Withers 
v.  Henley  to  the  fame  purpofe.     It  was  urged   alfo,  that  the 
guardian  was  not  appointed,  till  after  the  writ  was  fued ;  fo 
that  when  the  writ  was  delivered  to  the  (herifF,  the  guardian 
bad  nothing  to  do  with  it.     And  the  pra&ice  of  under-(he- 

(*)  It  is  ftated  in  Salk.  1 77.  though  not  in  this  report  M  that  the  feeond  writ  was  refufed 
feecaufe  the  year  and  day  had  elapfed  after  the  deed  done  :*'  and  in  1%  Mod.  375.  M  thai  die 
writ  w-as  petitioned  fkr  becanfc  the  year  and  day  had  elafped,  and  that  the  lord  kespa  and 
rzdgc*  thought  the  lord  keeper  had  1  difcretiomary  power  to  grant  or  refufe  it.'* 
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Rex 

Ton*' 


H.P.C.109. 
If  the  plaintiff 
in  appeal  be 
nonfuit  after 
appearance,  the 
defendant  (hall 
be  arraigned  at 
the  flit  of  the 
king,  though 
he  may  haTC 
been  acquitted 
before.  Vide 
pott.  67 X. 


rifFs  delivering  writs  again  to  plaintiffs  was  well  urged.  But 
per  Holt  chief  juftice,  there  is  great  difference  between  the 
re-delivery  of  writs  to  men  of  Full  age  plaintiffs,  and  to  in- 
fants plaintiffs.  For  the  law  takes  great  care  of  the  fuits  of 
infants,  that  they  (hall  not  fue,  but  by  fuch  perfons  as  the 
court  appoints,  becaufc  theyxannot  manage  their  own  fuits. 
And  therefore  the  law  will  never  permit  fuch  perfons  to  di£- 
pofe  of  writs  out  of  court,  who  cannot  profecute  a  writ  when 
it  is  returned  in  court.  But  the  {heriff  has  nothing  to  do, 
but  to  execute  the  writ.  And  therefore  when  the  infant 
came  to  demand  the  writ  of  the  defendant,  the  re-delivery 
to  him,  when  he  has  no  power  to  difpofe  of  it,  is  no  more 
than  a  delivery  to  a  mere  ftranger,  which  is  a  contempt.  And 
it  is  an  infufterabk  contempt,  when  under-fheriffs  by  fhefe 
pra&ices  hinder  juftice.  Whether  there  was  a  guardian  ap- 
pointed or  not,  Ggnified  nothing  to  him.  If  no  guardian 
had  been  appointed,  then  upon  the  return  of  the  writ,  if  the 
plaintiff  had  been  called,  and  no  perfon  had  appeared,  the 
plaintiff  ought  to  have  been  nonfuit,  and  the  defendant  dis- 
charged, bee  Latch.  178.  But  fuch  difcharge  had  been  by 
courfe  of  law,  and  not  in  fuch  manner  as  this,  by  anticipa- 
tion of  the  court  If  the  court,  upon  the  coming  in  of  the 
infant,  and  difavowing  of  the  fuit,  coulcT difcharge  the  guar- 
dian ;  yet  the  under-iheriffout  of  court  has  no  power  to  do 
it.  And  in  the  faid  cafe  it  is  in  the  difcretion  of  the  court, 
that  they  may  and  ought  to  refufe  to  fuller  it.  And  a  rr- 
traxit  entered  is  error.  The  cafe  in  2  Roll.  Rep.  £9.  is  not 
law.  Befides,  that  if  the  plaintiff  had  been  nonfuit  after 
appearance,  the  defendant  ought  to  be  arraigned  at  the  fuit 
of  the  king,  though  he  had  been  acquitted  upon  the  indict- 
ment, and  ought  to  have  been  put  to  plead,  autrefois  acquit. 
If  the  guardian  bad  any  thing  to  do  with  the  writ,  it  is  no- 
thing to  the  purpofe,  for  the  writ  is  the  king's  writ,  and 
ought  to  be  returned  in  the  court.  And  in  the  book  of  Ed- 
ward  III.  an  attachment  was  granted  againft  a  (heriff  foe 
not  executing  a  replevin.  There  was  alfo  an  objection,  that 
the  writ  was  not  returned,  and  therefore  the  court  could 
not  take  notice  of  it.  To  which  Holt  chief  juftice  faid, 
that  the  {heriff  was  the  officer  of  die  court,  and  they  could 
examine  him,  what  writs  he  bad, returnable  here,  and  what 
was  become  of  them.  That  it  is  the  common  pra&ice. 
And  where  a  writ  of  error  is  faed  out  of  chancery,  to  re- 
move a  record  out  of  an  inferior  court,  returnable  here;  if 
they  fue  execution  afterwards,  and  before  the  return,  this 
court  will  punifh  them.  And  be  cited  the  cafe  of  Mr. 
Starkey  in  the  time  of  the  lord  chief  juftice  Kelynge,  who  was 
fteward  of  Winifor  court,  where  a  complaint  was  made 
againft  him,  for  being  judge,  plaintiff  and  bailiff;  and 
Mr.  Star  key  at  the  bar  {aid,  it  did  not  concern  this 
court ;  but  he  was  committed,  for  every  fuch  mifdemeanor 
is   iniquitable  here.      And  therefore    he  was  of  opinion, 

that 
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that  this  was  a  contempt  in  the  defendant,  and  that  he  ought        Rtx 
to  be  committed.  *• 

Turton  juftice  was  of  opinion,  that  this  was  not  a  con-      TotE*- 
tempt.     And  he  relied  upon  the  common  practice  of  re-de- 
livering writs  to  plaintiffs;  and  faid  much  to  induce  a  be- 
lief that  the  defendant  did  this  ignorantly  out  of  the  fimpli- 
city  of  his  heart. 

Gould  juftice  agreed  in  opinion  with   Holt  chief  juftice, 
that  this  was  a  contempt ;  -and  took  the  fame  diftin&ion  be- 
tween men  of  full  age  and  infants,  as  to  the  withdrawing  of 
writs;  and  faid  that  this  fuit  by  appeal  was  different  nomJ^^'JJf 
all  other  fuits  by  infants,  for  they  cannot  profecute  an  appeal  peal»  but  by 
by  prochein  amy%  though  they  may  all  other  fuits,  but  only  juardiaB.  Semb. 
by  guardian.  7»7H*"" 

uoler  was  committed  tht  laft  day  of  the  term  upon  the  p  ' %5' 
report  upon  the  interrogatories,  and  he  was  bailed  the 
next  day  by  Mr.  Juftice  Turton  at  his  chamber.  Afterwards 
in  the  vacation  before  Trinity  term  a  petition  was  prefer- 
red to  Sir  Nathan  Wright ,  lately  made  lord  keeper  of  the 
peat  feal  of  England^  to  have  a  new  writ  of  appeal  granted. 
But  upon  the  hearing  of  counfel  on  both  fides  for  fix  hours 
and  more  by  him,  affifted  by  the  lord  chief  juftice  Treby%  the 
lord  chief  baron  tVard>  and  Mr.  juftice  Powtl,  whom  jny 
lord  chief  juftice  Holt  fent  in  his  place,  and  Sir  John  Trevor  ' 
the  matter  of  the  rolls,  by  the  unanimous  opinion  of  all  of 
them  the  {a)  petition  was  reje&ed.  And  afterwards  in  (a)  vide  «me, 
Trinity  ferm  next  following  Toter  was  fined  200  marks.  Up-  5$5«  "»*  *** 
on  which  occafion  Holt  chief  juftice  faid,  he  wondered  that  ■*•*«* 
It  (hould  be  faid  that  an  appeal  is  an  odious  profecutioiu 
He  faid,  he  efteemed  it  a  noble  remedy,  and  a  badge  of  the 
rights  and  liberties  of  an  Englifbman.  The  ftatute  of  Glou- 
cefier9  6  Ed.  1.  c.  9.  has  provided,  that  it  (hall  not  be  abated 
fo  lightly  as  before  it  had  been ;  but  if  the  appellant  declares 
the  ta£t,  the  year,  the  day,  the  hour,  the  time  of  the  king, 
and  with  what  weapon,  the  appeal  (hajl  be  maintained. 
And  3  H.  7.  c!  x.  which  gives  power  to  proceed  at  the  fuit 
of  the  king  within  the  year,  does  yet  fave  the  appeal  to  the 
party  after  acquittal.  And  therefore  (uice  this  remedy  hath 
been  favoured  by  a&s  of  parliament,  and  tends  to  the  fup- 
port  of  families,  and  is  of  evident  neceflity  in  fome  cafes  (to 
fay  nothing  of  this  prefent  cafe,  but  only  that  a  very  odd  me- 
thod has  been  taken,  and  that  too  publicly  avowed,  for  with- 
dra wingof  this  appeal)  the  judges  ought  to  encourage  ap- 
peals. The  court  of  king's  bench,  to  (hew  their  refentment, 
committed  Toltr  to  the  prifon  qf  the  king's  bench  for  his 
fine,  though  the  clerk  in  court  would  have  undertaken  to 

Say  it.  And  Holt  chief  juftice  faid  to  Toler9  that  he  had 
ot  been  in  prifon  long  enough  before;  and /that  he  might 
4ow,  if  he  pleafed,  go  to  Hcrtford%  and  make  his  boaft  that 
fce  had  got  the  better  of  the  king's  bench.  Ex  relatione  nCri 
Jacob. 

Pitt* 
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Pitts  verf.  Gainee  and  Forcfight. 

No  corporation  TN  an  a&ion  upon  the  cafe  the  plaintiff  declared,  that  the 

can  prefcribc       £  firft  0{  October  in  the year  of  the  king  that  now  is, 

which  ha* not     hc  was  mafter  of  fuch  a  ^i      which  ft.    j       then  jn  /Arw/fi 

morially.  Vide  haven,  loadcn  with  corn  in  quodam  viagio  tunc  obltgata  ad 
%h\.Com.%6^.Dantziciper  ipfum  the  y>hint\ff  fondo,  and  that  the  defend- 
And  where  a.  ant8  entered  and  feized  the  (hip,  and  detained  her  fo  long, 
*ShmS^r  1U0(i  *mPeditus  et  objlrutlus  fuit  in  viagio  praeiiclo%  to  hrs 
appear  that  it  damage,  ISc.  The  defendants  juftified  the  feizure  as  bailiffs 
hat  fo  exifted.  to  the  corporation  for  toll,  Qc .  But  the  plea  for  feveral 
U*if  ift  *-"5ht  defect*  in  it  was  over-ruled ;  »as,  1.  That  a  prescription  was 
toll  a  man  can-  *a,<*  *n  ^c  corporation  to  have  toll,  tsV.  and  it  was  not  (hewn 
notjuftify  de-  that  this  was  a  corporation,  time  whereof,  &c.  1.  They 
talning  the  dif- faid,  that  they  detained  the  (hip  until  they  were  paid  the  toll 
trcft  umilpay-  amj  £hafges .  anci  title  is  made  only  to  diftrain  for  the  toll. 
1^a,arves.  l°  But  Mr.  watd  f°r  l^c  defendants  did  not  pretend  to  main- 
The  mailer  of  tain  the  plea ;  but  he  took  exception  to  the  a£Hon,  that  it 
aflupmay,  will  not  lie,  but  that  the  plaintiff  ought  to  have  brought  a 
^oCntf"  gencral  a<aion  of.  trefpafs.  41  Ed.  3.  24.  Aftion  upon  the 
maintain  tref-  cafe  againft  a  miller,  for  that*  hc  ought  to  grind  his  corn 
pafsagainft  any  without  payment  of  toll,  he  brought  his  corn  to  be  ground, 
one  nvhofeizet  and  the  defendant  took  two  bufhels  of  peas,  Wr.  and  it  wat 
Stk^io.Hok  ^C^  l^at  *e  P**"1*^  ought  to  have  brought  a  general  ac- 
la.orifhc  fuf-^onof  trefpafs.  He  cited  alfo  Palm.  47.  13  H.  7.  26* 
taint  any  confe-  Lane%  65.  and  the  cafes  of  Thornton  and  Au(lin%  Hil.  4.  Wt 
quentialdamage  y  ]£.  Rot.  IOJI.  C.  B.  and  Pafcb.  9  Will.  3.  C.  B.  Hill* 
Sh  c  srik  10.  v'  Clerh'  (Scc  ^e  faid  cafes  before,  p.  188.)  Mr.  Halt t 
Holt,  xa.  Vide  contra  for  the  plaintiff  faid,  that  in  the  faid  cafes  the  pro- 
BL  897.  perty  was  in  the  plaintiff;  but  here  the  Qiip  did   not  belong 

Iacafeforfei*-  t0  thc  piaintifff  and  he  had  no  damage  but  the  lofs  of  his 
£od  t£'j3».  vo7agc-  Holt  chief  judice.*  The  plaintiff  here  might  have 
tiff  was  hinder-  had  trefpafs,  and  declared  that  he  was  poffejfed  of  a  (hip, 
edfrom  making  and  founded  his  adion  upon  the  poflefBon.  But  when  hc 
^ich'ffwa  b^ng8*^  aAion  as  matter,  he  Cannot  have  trefpafs,  but 
hound,  it  U  cak-  A  bailfee  may  maintain  trefpafs,  but  then  he  ought 
Efficient  for  lo  declare  upon  his  poflcflion.  So  the  mafter  might  have 
him  to  ftate      done  here,  and  the  defendants  could  not  fay  that  the   (hip 

boutndCiiponthewas  not  *"8#    **ut  w^en  ^c  ^ucs.a8  mafter,  bp  can  recover 

voyage,  he  need  <>nry  as  officer,  and  therefore  this  a&ion  is   more  proper. 

not  add  that  he  Then  Mr.  Weld  for  the  defendant  took  exception,  jthat  it  is 

intendedtohave  not  faid  he  had  an  intent  to  profecute  his  voyage  j    for  jt 

profccmedit,    maybc>  ;fhc  had  not  been  detained  by  the  defendants,  ht 

t  would  not  have  made  his  voyage.     But  per  Holt  chief  fu£ 

rice,  it  is  enough  for  the  plaintiff  to  fay  that  he  had  his 

cargo  on  board,  and  bound  for  fuch  a  place;  for  he  has  no 

need  to  fay,  that  the  wind  was  fair,     Judgment  for  the 

plaintiff1.     Ex  relatione  m'ri  Jacob. 

TV 
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The  King  againjl  the  Mavor'  of  Abingdon. 

A     Mandamus  wfcs  granted,  direfted  Jacobo  Courteen  ma-  Thewtoroto  a 

#  %       ••#»»••  *i  i./    •  n        r        '  mandamus  mule 

/"X  jon%  balltviSy  et  omnibus  princtpahbus  burgenftbus,  burgi  ^^  tj,euttno|^ 

de  Abingdon fpraeter  Johannem  Sell  wood  et  Johannem  Spinnage,  poffiblc  certatn- 

reciting  the  letters  patent  conftituting  them  a  corporation,  ty.  s.c.  11 

and  howby  the  letters  patent  the  commonalty  ought  to  cleft  Nod.  joi.HoIt, 

ri  •«»  /*«  1  *        i  e     44i«  Vide  Com. 

two  out  of  the  capital  burgefles,  to  be  mayor  for  the  enfu-  jjandamiw.  D. 

ing  year  ;    and  the  mayor,  bailiffs,   and  capital  burgefles,  5.  ad.  Ed.  toI. 

ought  to  cleft  one  of  them  ;  and  they  {hew  the  faft,  that  4-  p.  *i5- 

John  Sellwood  *nd  John  Spinnage  were  capital  burgefles,' and  £^*cn^ 

elefted  by   the  cdmmonalty;  and  therefore  it  commands  don  is  eligible 

them,  to  cleft  one  of  them  to  be  mayor  ;  and  it  commands  out  oftwocapi- 

tbe  mayor  to  fwear  him,  &c.   To  which  writ  of  mandamus  talburgeffeino- 

they  return  the  aft  of  13  Car,  2.  f.  %.c.\.  by  which  it  fej^S^cor- 

enafted,  that  if  any  perfon,  after  the  expiration  of  the  cojn-  pomion,  and  a 

million  there  mentioned,  (hall  be  elefted  into  any  office  in  mandamus  i£ 

a  corporation,  who  (hall  not  have  taken  s  the  facrament  ac-  £uc* t0  "J*01** 

cording  to  the  rites  of  the  church  of  tnglan d  within  one  jj^  £%£'  a  • 

year  before  fuch  eleftion,  the  cleft  ion  (hall  be  void  ;  thenelcaion§ofthe 

they  fay,  that  within  twenty  years  after  the  twenty- fifth  of  nominees  to  the 

March  1663,  John  Se l/wood and  John  Spinnagewcrc  <**^£^ffi 

capital  burgefles,    and  that  within   one  year  before  their  (^^^hoie 

eleftion  they  had  not  received  the  facrament  according  todeAionttohave 

the  rites  of  the  church  of  England,  per  quod  eleclio  eorum  va-  been  void  mud 

eua  devenit,et  quod -non  funt  principales  bvreenfes  buret  prae-*dd  thA\t^cl  , 
.._.   «_.     o  •  .f        *  1  T.*J      •     *   j    v*  were  not  elecled 

dtcliy  C3V.  Several  exceptions  were  taken  to  this  writ,  and  this  afterwards.  S. 

return ;  but  the  principal  of  them,    and  thofe  which  were  C.  Cart*.  499. 

adjudged,  werethefe.  1.  The  exception  to  the  return  was,Holt»44i.# 

that  the  merits  of  the  return,  viz*  that  Set/wood  and  ^/««^^^n^£^^n 

were  not  capital  burgefles,  could  not  be  proved   by  it:    f or  from  f^  fate. 

though  tit  was  true,    that    within  twenty  years  after  the  ment  that  they 

twenty-fifth  of  March  1663  they  were  elefted  capital  bur-*"11**  clPiul 

gefies,  and  were  not  qualified,  yet  they  may  have  qualified  J^ScSt!  s/c! 

themfelves,    and   may  have  been  elefted   capital  burgefles  Holt,  441.  " 

again  fincc  ;   and  if  that  be  true,  they   may  be  capital  bur?  An  allegation 

gefles  at  this  hour;  and  then  though  they  were  not  qualified^ that  ^ ?* 

when  they  were  elefted  firft,  ihat  is  no  reafon  why  one  of  JJ^Sied* 

them  fhould  not  be  elefted  mayor  ;    therefore  they  fliould  fuch  (Utemcnt 

have  added  to  the  return,  <hat  they  were  never  elefted  fince.  byaconjnndion 

For  anfwer  to  which  it  was  faid,  that  the  laft  words,  et  w*jj  ^fcj*£ta 

funt  principales  burgenfes  burgi  praedicli  was  a  pofitive  dircft  fj^  fuchftatc- 

affirrnation  of  itfelf,   that  Sellwod  and  Spinnage  were  not  ment.  S.  C. 

capital  burgefles,  and  a  fufficient  anfwer  to  the  wjit  without  Hoit»  441. 

more  faying ;  and  a  general  pofitive  return  is  good,  1  Sid.  *  "^^(^ 

2op.     But  all  the  court  held  the  exception  good.  And  /ft//£*Lne  only  «f 

chief  juftice  faid,,  that  if  the  words,  et  non  funt  principal**,  the  integral 

Z?c.    bad  been    Emitted,  the    fpecial  /natter  in  the  return  pwt«ofacorpo- 

would  not  have  been  good  and  fufficient.     The  writ  fug-^^^6* 

gefts  an  eleftion,  which  the  court  mud  intend  to  be  true ;  names,  s.  C. 

Salic  600. 
Cirth.  499-  *•  Salk.  701.  pi.  6.  Vide  Com.  Mandamus.  C.  1.  *d.  Ed.  vol.  4.p.  %tu  With-  *m 
exception  of  particular  in  dividual*.  S.CSalk.  099.  Carth.  499.  A  mandamus  to  fmiwr  m 
m  well  ajr  ek&  an  officer  it  gotd,  thpugh  it  it  wcer  tain  wfc*  will  be  eleded. 

and 
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***        and  the  defendants  avoid  it  by  inference,  which  is  not  con* 
May w  of     clufive.     The    defendants  (hew,  that  within  twenty  years 
A11N6MM.    after  the  twenty-fifth  of  March  1663  Selltvood  and  Spinna^e 
were  ele&ed,  tsV.  within  the  year  before  which  eleftion 
they  had  not  received  the  facrament,  which  avoids  the  laid 
eledion,  but  does  not  exclude  a  fubfequent  eledion.    Re* 
turns  ought  to  have  the  mod  exa&  certainty  that  the  law  ap- 
proves, becaufe  they  cannot  be  traverfed,  nor  hath  the  party 
the  benefit  of  interpleading;  and  therefore  the  whole  mat- 
ter ought  to  be.fo  certainly  laid* before  us,  to  the  end  that  we 
may  judge  whether  the  caufe  returned  be  fufficient  or  not. 
Now  if  this  matter  had  been  pleaded  in   a  bar  (which  is 
good  if  it  be  certain  to  a  common  intent)  the  plaintiff  might 
have  replied  a  fubfequent  eleftion.     Anil  if  it  be  fo,  that 
that  is  not  excluded  by  the  return,    the  return  cannot  be 
good,  becaufe  it  does  not  anfwer  the  point  of  the  writ,  vis. 
that  they  are  principal  burgeflcs.    The  time  of  the  eleftion 
ought  to  have  been  (hewn,  viz.  that  fuch  a  time  SeUwood 
was  elefted,  and  that  within  one  year  before,  fcV.  and  that 
he  was  not  elefted  fince.    We  know  in  faG,  that  fubfequent 
elections  have  been  made.     Bethtll  was  ele&cd  (hcriff,  and 
not  being  qualified,   he    received  the  facrament,  and  was 
ele&ed  another  time.     Then  here  the  et  non  funt  principales^ 
&c.  will  not  make  it  good  $  fqr  that  is  only  by  inference,  to 
warrant  which  there   are  not  fufficient  premises,  it  being 
coupled  to  the  former  part  of  the  fentence  by  the  copula* 
tive  if. 

1  Two  exceptions  were  taken  to  the  writ.  1.  That  it  is 
ill-dire&ed :  for  it  ought  either  to  have  been  dire&ed  to  the 
corporation  by  their  corporate  name,  or  otherwise  to  the 
members  of  it  by  their  natural  names  \  for  the  law  makes 
no  other  diftinftion  of  perfons.  But  it  is  here  dixe&ed  to 
the  mayor,  bailiffs,  and  capital  burgeflcs,  who  are  but  part 
of  the  corporation,  for  the  corporation  is  the  mayor,  bai- 
liffs, and  burgefies,  and  there  is  no  fuch  corporation  at 
this.  And  for  this  exception  in  a  mandamus  to  this  town 
of  Abingdon  the  writ  was  quafhed.  T.  Jon.  52.  Halt's  cafe 
I/ather  to  the  chief  jufticc.]  But  per  Holt  chief  juftice, 
though  the  cafe  in  Jones  is  in  (a)  point,  yet  it  never  was 
efteemed  to  be  law  at  any  time  fince.  And  he  faid,  that 
he  remembered  that  his  brother  Pemberton  and  Sir  William 
Jones  f  who  were  at  the  bar  then,  wondered  at  the  rcfolu- 
.  tion,  and  fo  alfo  did  the  whole  bar.  If  the  writ  is  directed 
(I)  1  RolL  Rep.  to  the  corporation,  it  (J)  has  been  held  good.  But  if  it  be 
409.  pL  5*.  dire£ted  to  thofe,  who  by  the  conftitution  of  the  corpora- 
tion ought  to  do  the  act,  without  doubt  it  is  good  alfo. 
There  have  been  a  hundred  writs  dire&ed  to*the  mayor  and 

(«)  The  qudtion  in  Sir  T.  Joaetwat,  whether  a  peremptory  mandamu*  could  be  gr*attd 
vpoa  a  writ  improperly  dire&ed  i  whkh  fcem*  materially  different  from  the  queftioo  a  th» 
cafe.   Vide  aate  J37, 

aldermen 
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aldermen  of  London  in  cafes  of  a&s  to  be  done  by  them  fe-        Rtx 
pararely  ;    and  that  is  the  courfe  of  all  mandatory  writs,  * 

And  wherefore  mud  it  be  dire&cd  to  the  whole  corporation,    J^iIZhL 
when  the  reft  of  them  do  not  obftrud  the  doing  of   the        ' 
thing,  nor  have  any  power  to  execute  the  command  of  the 
court. 

2.  The  fecond  exception  to  the  writ  was  to  that  part  of 
the  writ  which  commanded  the  mayor  to  fwear  Sellwood  and 
Spinnage,  that  they  fued  this  too  foon ;  for  a  mandamus  ought  _ 
not  to  go,  until  the  officer  has  refufed  to  do  the  aft,  and 
his  duty  ;  or  at  lead  that  there  was  fome  perfon,  who  had 
right  to  have  the  thing  done  to  them ;  which  was  not  in 
this  cafe,  becaufe  they  were  not  yet  elected.  That  this  was 
to  fue  a  mandamus  quia  timet ,  and  like  the  cafe  of  an  origi* 
nal  bearing  tefle  before  the  caufe  of  a£tion  accrued.  But 
per  Holt  chief  juffice,  it  will  be  well  enough  in  this  cafe, 
becaufe  they  are  ads  depending  the  one  upon  the  other; 
firft  they  ought  to  elc&  him,  and  then  the  mayor  ought  to 
fwear  him.  And  the  writ  was  held  good,  and  the  return 
di fallowed,  and  a  peremptory  mandamus  was  granted.  Ex 
relathne  m'ri  Jaceb* 

Si  a  bourne  verf.   Bengo. 

IN  ejectment  the  plaintiff  declared   upon  two  feveral  de-  1«  ejedment  for 
mifes,  habendum  tcnementa  praedi£ta%  faV .  by  virtue  whereof  fcvcraI  tcnc\ 
hc  entered  and  was  poflefled,  quoufque  the  defendant  enter- ^aUcm^ 
ed  in  tenetnenta,  and  the  plaintiff  expulit  et  amovit  a  terming  a  charge  that 
[no  praediclo  itide  nondum  finito%  t*?c.  Mr.  Nortbey  moved  in  the  defendant 
arrcft  of.  judgment  that   tenementa  praediEla  was  uncerrain,  cntered  ,n*°  **' 
and  therefore  ill,  for  it  did  not  appear  nhich.     The  fame  of^irlviffic^ne, 
termino  fue  praediflo  inde  nondum  finitoy    which   makes  the  and  will  not  be* 
former  objedlion  riie  ftronger,  becaufe   it  complains  but  of madc  <*neiwifc 
one.     But  the  court  held  the  firft  to  be  well  enough,    and  of  an\VJm«T 
that  it  would  extend  to  both.     And  as  to  the  other,  if  it  had  that  the  plain*   ~ 
been  omitted,  the   declaration  had   been  well  enough,    and  tiff**  term  afore* 
therefore  it  would  not  hurt  it.     Judgment  for  the  plaintiff,  kid  therein  was 
Ex  relatione  ntri  Jacob,  _  -  *       JJ**1  e* 
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Re*  verf.  .Newman. 

'A  pcrfon  can      rip  H  E  defendant  was  indiGed  by  the  narhe  of  Elizabeth 
huvc  but  one        J[       NciUtoaH  alias  Jttiith  Hancock,  fot  keeping  a  bawdy- 

vid^Co"  iST  houfe'     Mr*  ^^.  nM)Vcd  to  W0*  ^-*««ifc  a  woman  can- 
3.1!^     '  not  have  two  Cbriftian  names  ;  for  which  reafan  in  a  cafe  in 

Nby  the  return  of  a  refcous  was  t}u*(hed.     And  for  this  rea- 
foft  the  iiididrrierit  wa*  qualhed.   J5x  relatione  ntri  J&tob. 

Anonymous. 

in  debt  upon  a  Tft  debt  upon  a  bail-bond  the  defendant  pleaded  the  ftatute 
bail-bond  if  the  1  0f  7j  fj.  6.  c.  id.  and  (hewed  an  arreft  by  a  wrong  writ 
hfc^fom  ^c  plaintiff  replied  and  ftiewed  the  right  writ,  andtta- 
an  ^reft  upon  a  veirfed  tbe  wrong  writ.  The  defendant  demurred.  And 
different  writ  exception  was  taken,  that  the  plaintiff,  fttould  not  have  tra- 
fromthat  upon  y^fed  thc  wf ong  writ,  according  to  *i  Sound,  m.  Bennet 
w^iSdV.-Rfi'W  Mt  chief  juftice.  The  plaintiff  has  no  need 
the  plaintiff  in  to  traverfe  the  wrong  writ,  but  only  to  reply  the  right  writ, 
hi*  replication  and  rely  upon  that.  For  it  may  be,  there  were  two  writs, 
writ*  hVfoould  and  thc  defcndant  mi8ht  •*  arrefted  by  Virtue  of  the  writ 
noTtraverfethe  returnable  die  Mortis,  &c.  and  then  the,,  other  writ  might 
arreft  by  the  come  to  the  (heriff  returnable  die  Mercurii,  which  coming 
other.  D.  cont.  to  his  hands,  when  the  defendant  was  in  cuftody,  amounts 
:"Itc*  12  to  an  arreft  in  law,  and  be  might  give  a  bail-bond  to  appear 
But  the  ftiyerfe  uPon  lt »  therefore  the  traverfe  is  not  fogood.  But  the 
v.-ill  not  make   plaintiff  had  judgment.     Ex  relatione  m'ri  Jacob: 

his  replication 

bad.  . 

Hilliard  verf.  Cox. 

» 

Pleading!  poft.  vol.  3.  p.  313.  Salk.  747. 

A  fimple  con-  A   N  a£lion  upon  feveral  promifes  by  ah  adminiftrator. 

tra&  debt  ow-  /-^  Thc  defendant  craves  oyer  of  thc  letters  of  admint- 

wbo^iestotef-  "ration,    by  which  adminiftration  appeared  to. have  been 

tatcisbonum  committed  to  the  plaintiff  by  the  archdeacon  of  Berks,  and 

Kotabile  in  the  he  pleads,  that  (a)  at  the  time  of  the  death  of  the  inteftate, 

pkeem  which  and  committing  of  adminiftration,  he  was  inhabiting   and 

recent  at  The  refident  at  Oxford.    The  plaintiff  demurs,  And  Mr.  Kertbe) 

tiine  of  the  took  exception  to  the  plea  ;  becaufe  the  defendant  did  not 
d.atix  of  the  in-  deny,  nor  traverfe,  his  refidencc  in  Berks  within  the  peculiar. 

Iheacom"i1ffion    Hoit  chirf  Juftice'      If  the  debt0?  haS  tWO    h°ufes  in  fcVCral 

ofUminiftratS  diocefes,  and  at  the  time  of  the  death  of  the  debtee  and 
on.  r.  ace  commiflion  of  adminiftration  is  inhabitant  and  reGdent  at 
Comb.  392.  Dy.  onc  0f  thc  houfes,  that  will  exclude  the  jurifdidion  of  the 
ii°nurPlvfde  ordinary  of  the  diocefc  in  which  the  other  houfe  ftood. 
i"ovehf!  3.  *  *  Judgment  for  the  defendant.  Ex  relatione  tn'ri  Jacob. 

(o)  (n  Salk.  37.  the  pl«a  i»  reprefented  to  hare  been  that  the  intflaU  at  the  tin*  tit  hi* 
♦<I<\»th  \va*  rcr.dcut,  &.c.  but  that  ilatement  appears  from  the  pleadings  in  Salk.  750.  and 
p«:t.  v»l.  3r6.  inccorrctf,  and  fo  Lee  C.  J.  cor.fidercd  it  in  Say.  S3, 

Rex 
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Rex  verf.  Majorem  Rippon. 

A     Mandamus  wa$/dire£ted  to  the  mayor,  aldermen,  fcnd  An  offi§er  cww    yj 
commonalty  of  Rippon,  to  reftore  Sir  Jonathan  Jin*  jikuted  by  elec- 
*jagj  to  be  afderman  of  Rippon.    They  in  their  return  take  tion  may  refign 
advantage  of  the  mifdircflion,  and  (hew,  thajt  they  are  io-^P"01- . 
corporate^  by  another  name,    ws.  the  mayor,  burgeircs,^^^" 
and  conunonalty,  but  precedent  to  the  fubftance  of  their  re-  ficer  a  return 
turn  i  and  they  fay,  that  Sir  Jonathan  Jennings  on  fuch  a  generally ; « that 
day  in  open  aflembly  in  thje  town,  libere,  perfonaliter,  et  ^'^l^J^^:iam 
bito  mod*,  furreadered  his  office  of  afderman  of  Rippon,  and  tended\o  mean 
declartd,  that  he  would  not  continue,  et  defervir*  in  officio  that  he  bad 
prard&o  any  longer,  by   which  mean*  the  office  became™*^*  ce- 
roid, and  they  deOed  another  in  his  room.     Mr.  Mulfi^^f^i 

4  •  »  .  1-  1    .         *■  /    on.   Ineugn  it 

to»k  exception  to  tins  return,  that  it  not  being  mewn  m^ajeffentiai 

the  return,  that  he  furrendered  by  deed,  it  muft  he  intended,  that  the  refig*- 
that  he  furrendcrcd  by  parol,  and  tb^n  it  will  not  be  good  \ nalion  &°d& 
for  he  has  a  freehold  in  his  office,  Gnce  he  ought  to  conti- Jj"][  theroT 
nue  for  his  life,  unlefs  he  be  removed  for  good  caufe.     And  turn'acod  not 
the  freehoM  of  a  thing  which  lies  in  grant,  canpot  be  grant- Jhew  the  deed, 
ed  or  furretidered  without  deed.  2  Roll.  Abr.  Grants.  1  Vent.*1™?***1"* 
2V6.     Co.  Lit.  338.  a  Roil.  Rep.  20.  Cro.   Car.  198.  2S9-t^£r\j 
And  as  to  the  caie  of  the  king  and  Tidderly%  *  1    Sid.   14.  he  a>  wrong  same 
faid,  that  was  only  a  burgefs.      fijr.    Nor  they  e  contra  faid, isba^ 
that  fince  Sir  Jonathan  Jennings  came  in  by  election  with»?ut5fth£mem^ 
out  any  deed]  he  raight  furrerider  without  deed.      And  be^n^^^"     » 
relied  upon  1  Sid.  14.  where  Hale  chief  baron   faid,    thatitbefalfe,  an 
it  15  incident  to  a  corporation,  10  take  a  refignation  of  their  a^00**"11^ 
members.     But  however  the  return  pofitively  affirms,  that  ^f *l?i  thcJn* 
the  furrender  watdtbi/o  tnodo  ;  and  if  that  is  falfc,  Sir  Jona-tT^Ct  ami  c<m. 
than  Jennings  may  bring  his  aSion.     Holt  chief  J uftice.    If  tain  alufficient 
a  man   fpeak?  at  large,  that  he  will  not  be  alderman,  {^v.  anfwer  to  the 
that  (Igniries  nothing.     But  e  contra,  if  he  comes  in  an  open  ^[n  not  on°a£ 
ailembly  of  the  corporation,  and  there  refign*  his  office,  and  COUnt  of  the 
declares,  that  he  will  not  continue  in   it  longer,  and  defires  impropriety  of 
them  to  accept  his  refignation,  and  they  accept  it,  and  elec^ lhe  &rc&i°n 
another  in  bis  room,  it  is  a  good v refignation.     Indeed  if  rt^™*1*  CCOn 
was  an  o:Hce,  which   lay  in  grant  by  deed,  there  ought  to  Aldcnnen  of 
be  a  deed  to  furrender  it ;  but  when  they  are  made  by  elcc-Lo«don  refign 
tion,  the  corporation  may  accept  a  furrender  by  parol  before  b?  lcttcr' 
them.    In  London  the  aldermen  fend  letters  to  acquaint  tho 
^ord  mayor  and  court  of  aldermen  that  tbey  reGgn  •,    and  if 
another  be  elected  in  their  place,  it  is  a  good  refignation  5 
indeed  they  may  revoke  it  before  their  place  is  iupplied. 
[Mr.  Crifpe  common  ferjeant  of  London  faid,  that  Sir  Tho- 
mas Allen  Cent  a  letter,  &c.  that  he  refigned  hi*  place :    but 
before  another  was  eleded,  he  came  and  difavowed  it].  And 
if  it  be  a  good  refignation  of  the  office  of  alderman  of  Lon- 
don, why  not  of  Rippon  t  but  if  a  deed  were  neccflary,  it  is 

Q  0  z  not 
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&**         not  excluded  by  this  return ;  for  if  there  was  a  deed,    it  has 
v-  no  need  to  be  (hewn  to  the  court -,  and  therefore  refignavii 

RiJpom.      generally  does  not  imply  a  refignation  by  parol,  but  rather 
a  refignation  by  deed ;  becaufe  if  there  was  no  deed,  there 
was  no  refignation  ;  and  if  there  was  no  fufficient  refigna- 
tion (as  it  is  pofitively  (hewn  in  the  return  that  there  was, 
which  is  enough  for  them  to  fay)  art  adion  will  He  for  the 
faffe  return.     And  therefore  the  return  was  allowed  for  the 
merits.     But  Mr.  Northey  took  exception  to  the  mifnomer  of 
the  corporation  in  the  writ.    And  per  Holt  chief  juftice,  if 
%  mandamus  be  directed  to  a  corporation   as  a  corporation, 
and  there  i*  no  fuch  corporation,  the  writ  is  ill.    There 
may  be  aldermen  in  this  corporation,  and  it  may  be  they 
are  not  p?rt  of  their  corporation.      But    that  was  not  ad- 
judged.    Mr.  Mulfo  in  Trinity  term   next  following  came 
and  moved  for  a  new  writ  of  mandam us%  becaufe  this  was 
wrong  direded,  and  therefore  they  could  not  have  an  a&ion 
again  ft  the  corporation  for  the  falfe  return  of  it ;    and  they 
An  a&ion  lies    would  be  bound  to   take  no  exception  to  the  return,  but 
againft  particu-  only  to  intitlc  Sir  Jonathan  Jennings  to  try  the  right.    But 
Iarperfoftsrwho^  pj0fr  chief  juftice,  they  may  bring  an  a&ion  againft  #the 
caufc  a  faife  re-  part;cuiw  perfons  who  caufed  this  return  to  be  made  in  the 

turn  to  be  made  ■  r   t  ■  •  a     *    r      •  !><**•%. 

to  a  mandamus  name  of  the  corporation.      And  fo  it  was  refolded  m  the 
in  the  name  of  cafe  of  Enfield  v.  hills ,  7".  Jon.  i  id.  in  a  mandamus  dire&» 
aeorporation     ccj  to   the  city  of  Canterbury,    and  an  a&ion  brought  •  for  a 
.  Com.  5  .  £ajfe  rctUTn  againft  the  particular  perfons,  and  a  bill  of  ex- 
ceptions brought,  and  the  exception  taken,   that  it  would 
not  lie  againft  the  particular  perfons,  and  over-ruled.*  And 
therefore  in  regard  that  the  return  was  allowed  upon  the 
merits,  and  that  Sir  Jonathan  Jennings  is  not  without  re- 
medy,   it  is  vexatious  to'  grant  a  new  writ.      And  upon 
three  feveral  metions  for  a  new  writ  made  by  Mr.  Mulfo   it 
was  denied.    But  Turton  juftice  inclined  to  grant  the  writ. 
Ex  relatione  m'ri  Jacob. 

Tomkin  ver/l  Crokcr. 


S.  C.  Salk.  49.    Carth.  520.  I)  Mod.  36$. 

is  not  amend-       j\/| 

able.  R.  ace.        !▼•*-.    ,         ,  .  -      .  r        .     ,  .  . 

ante  71  fed      were  right,  for  removing  a  record  of  a  judgment  tn  curt* 


A  wit  of  error  -m    **r.  Northey  moved  for  leave  to  amend  a  writ  of  er- 
Jte.'™^t    1V1  ror  by  the  inftru&ions  given  to  the  eurfitor,   which 


Tide  the  books  noftra  et  nuper.  reginae,  but  the  writ  was  in  curia  noftra  ; 
there  cited.Com.  which  miftake  he  prayed  might  be  amended.  For  original 
cA^^a' writs  are  amendable,  8  Co.  156.  Blackmore**  cafe.  And 
vol.  1.  p..  344.  (by  him)  the  difference  is,  where  the  clerk  has  nothing  to 
Though  the  in- guide  him,  but  he  makes  a  miftake  for  wirnt  of  (kill;  there 
ftru,aions  forit  the  court  will  not  ^mend;  but  where  his  inftruAions  guide 
wc^right!1  r.  him  to  avoic*  *c  n»ftake,  but  by  negligence  he  makes  it 
arc.  ante,  71.    otherwifc  than  his  inftru&ions  warrant,  it  is  ofherwife*    But 

Particularly  if 

the  writ  appcors^ood  upon  the  face  of  it,  and  without  the  amendment  would  not  have  moved 

thw  record. 

Mr. 
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Mr.  Qoivptr  and  Mr.  Boult  oppofed  the  amendment,  becaufe  Tom*w 
this  was  a  writ  of  error.  For  by  the  common  law  no.  ori-  £K*^ 
gtnal  writ  was  amendable ;  and  the  8  //.  6.  c.  12.  gives 
power  to  the  juftices  to  amend,  only  in  affirmance  of  judg- 
ments, fo  that  for  fuch  mifprifion  of  the  clerk  no  judgment 
-{hall  be  reverfed  j  which  cannot  be  extended  to  the  amend- 
ing writs  of  error,  becaufe  the  intent  of  them  is  to  reverie 
judgments.  2.  That  this  writ  by  reafon  of  this  mifprifion 
does  not  remove  the  record,  1  Rett.  Abr.  754.  n.  7.  13. 
And  therefore  fuch  amendment  will  give  a  new  efieft  to  this 
writ,  which  is  very  material  in  this  cafe;  for  the  writ  of 
itfelf  is  a  perfeft  writ,  and  has  no  fault  in  it ;  and  nothing 
is  returned  which  (hews  a  fault  in  it ;  and  then  their  de- 
mand, is,  to  have  a  new  writ  made,  to  remove  a  record  iu 
the  time  of  another  king.  And  Mr.  Boult  cited  28  H.  6. 
11.  b%  where  a  writ  of  error  was  directed  Johanta  Prefot9  to 
remove  a  record  coram  vobh,  omitting  et  focus  vejlris  ;  and 
upon  praying  to  be  amended,  it  was  refufed.  Mr.  Nor  they 
e  contra  fatd,  that  it  is  indifferent  upon  the  writ,  whether 
the  judgment  (hall  be  affirmed  or  reverfed.  But  however 
the  ftatute  mull  be  underftood,  in  affirmance  of  judgments 
upon  the  writ  which  is  to  be  amended  ;  and  therefore,  fup- 
pofe  a  writ  of  error  brought,  and  judgment  of  reverfal  given, 
and  a  writ  of  error  brought  upon  that,  the  amendment  of 
the  firft  writ  of  error  will  be  in  affirmance  of  the  judgment. 
And  he  (aid,  that  he  moved  Mkb.  \W.\&  M.  B,  R.  be*, 
twecn  Blake  and  Bradford  for  amendment  of  a  writ  of  error, 
but  the  inftru&ions  in  the  cafe  did  not  warrant  k,  other*- 
wife,  he  conceived,  that  the  amendment  would  have  been 
granted.  B\xt  per  Holt  chief  juftice,  no  precedent  can  be 
(hewn,  where  a  writ  of  error  has  been  amended  ;  which  is  a 
great  argument  that  it  cannot  be  done  :  and  it  is  contrary 
to  the  defign  of  the  ftatute  which  was  to  fupport  original 
judgments,  and  avoid  writs  of  error,  which  tend  rather  to 
the  reverfal  of  the  judgments,  being  fued  for  that  purpofe. 
And  what  Mr.  Coivper  fays  is  very  confiderable,  that  the 
writ  is  a  good  writ  ;  for  the  king's  bench  has  no  authority  m  ' 
to  amend  it,  becaufe  it  does  not  fuit  the  prefent  cafe ;  and 
then  as  the  amendment  is  granted  or  not,  the  record  will 
be  removed  or  not,  and  we  (hall  have  a  record  before  us  or 
not,  and  fo  by  the  amendment  of  this  we  (hall  make  our-  ^ 
felves  aconamiftion.  Gould  juftice.  If  it  cannot  be  amend* 
ed  by  common  Jaw,  it  cannot  be  amended  upon  this  act. 
And  1  Leon,  J34.  a  matter  which  was  a  mere  flip  of  the 
clerk  was  refufed  to  be  amended,  becaufe  it  would  avoid 
the  judgment.  And  the  amendment  was  denied.  Ex  re- 
iutionetriri  Jaccb. 


Faramox* 
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Paramorc  verf.  Johnfon. 


tntr.  Mich.  II 
Will.  3.  B.  R. 
***  9°-  S.C.  1*  Mod.  376. 

ofd-  fN  i«/f4iVfl/»r  affumpftt  brought  againft  the  defendant,  he 
fcna^dmitting  L  pleaded  an  accord  for  20/.  with  fatfcfa£lion  made,  lie . 
the  plaintiff  had  To  which  plea  the  plaintiff  demurred  fpecially,  andaffigned 
once  a  caufc  of  for  Caufc,  that  the  plea  amounted  to  the  general  iffue.  And 
j^h"behi>cn  it  was  argued  for  the  plaintiff;  that  this  matter  might  have 
incidence  on  been  given  in  evidence  upon  the  general  iffue  pleaded.  But 
the  general  iffue,  p*r  Holt  chief  juftice,  a  man  may  plead  matter  which  might 
may  be  pleaded  be  given  in  evidence  upon  the  general  iffue  pleaded,  if  he 
ante  i^vidc  a<*mits  a  cau^c  °*  a^^n  *n  the  plaintiff,  and  avoiife  it  by 
4  Bac.  60!         m  attcr  ex  poft  fiifto  \  becaufe  fuch  a  pte  gives  colour  to  the 


Ay  an  accord     plaintiff,  as  Ley/eld's  cafe,  10  Co.  8ft.  is.      And  as  in  debt 
and  fati^aa^n.  for  rcm  a  man  may  p^j  a  jcfejfc^  or  may  give  it  m  evt- 

cord!  A^T.  ad!"  ^ence  upon  nil  debet  pleaded.     The  fame  law  of  entry  ami 


Ed.  Vol.  i.p.od.  fufpenfion.  But  to  fay  the  truth,  the  admitting  the  giving 
payment  or  accord  with  fatisfa&ion  in  evidence*  in  i*dtbit** 
tits  ajfumpfit  is  (a)  not  proper,  but  it  is  only  indulgence.,  Aad 
therefore  he  heid  the  plea  good.     Sed  adjournatvr  (£)• 

(a)  Vide  Gilb.  C.  B.  6.c.         (J)  And  judgment  wai  afterward*  given  for  the  plaintiff  on  ac- 
count of  a  dried  in  the  plea. 

Boiture  verf  WooJrick. 

In  trefpafi  for  TN  an  a&ion  of  trefpafs  quare  chmfum  /regit,  of  a  fault, 
**  ^and ' bat"  A  battery,  wounding,  and  of  diflbrbance  of  him  in  his  quiet 
bounding,  and  poffeflion,  b?e.  upon  not  guilty  pleaded,  a  ^tfleral  venha 
for  difturbing  was  given  for  the  plaintiff,  and  damages  under  40/.  And 
plaintiff  in  his  Mr.  Branthwaite  moved  to  have  full  cofts,  becaufe  the  de- 
irlhe^fendant^11^01  was  found  guilty  of  a  wounding  and  dtfturbance  of 
pleads  the^ene-  the  quiet  poffeflion.  But  per  Holt  chief  juftice,  the  pra&icc 
ral  iffue,  and  has  been  always  otherwifc  ;  and  he  faid,  that  be  did  not  Tf- 
the  damages  are  member  fuch  a  motion  to  have  been  made.     But  Gould  juf- 

TatmiftMhalT  ticc  ***&'  tllat  ^c  moved  ^ucn  a  motion  as  to  the  peaceable 
Sa*ve  no  more  poffeflion  here  in  the  king's  bench,  but  it  was  denied  him. 
coils  than  da-     And  the  motion  here  was  denied. 

mage*.  Vide 

5tr.  577.  645. 

Gilb.  Eq.  Rep.  * 

1  j  7. Burr.  1 182. 

Chancellor  So-  Memorandum,  Saturday  the  twenty/event  h  of  April  in 
men  ramoved.  this  term  the  earl  of Jerfey  one  of  the /ecretaries  efjlate,  by  ccm- 

mandofthe  king^  took  away  the  great  feci  from  the  lord  Somers. 

AnaUhefeal  was  not  difpofed  of  until  Sunday  the  fifth V"  May, 

rfST  reefed  "'  wiici  *""  il  Waj  de/ivered  h  commiffion  to  the  lord  chief  juf- 

g  '  ticc  Holt,  the  majler  of  the  rolls  >  the,  lord  chief  juftice  Treby, 

and  the  lord  chief  baron  Ward.     And  Thurfday  the  twenty 

fit 


I 
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jlrft  of  May  Mr.  fecretary  Vernon  came,  and  took  awiy  by 
commando/  the  king  the  great  feal  from  the  commiffionersj  and 
the  king  in  council  delivered  it  to  Sir  Nathan  Wright  one  of  his 
Jerjeanti,  with  the  title  of  keeper  of  the  great  feal%  &c. 

The  Hamlet  of  Spittlefields  a^ainji  the  Parifh 
of  St.  Andrew  Holbourn. 

,  S.  C.  Foil.  307 

y'   5.  an  infant  born  in  the  pariih  of  $t.  Andrew  was  nurf-  The  legitimate 
•    ed  in  Spittlefields ;  the  father  died,  and  the  mother  ran  child  of  pcrfona 
away.     Neither  the  father  nor  the  mother  had  any  fettle-  {^^^ 
ment  in  St.  Andrew's,  but  were  only  lodgers  there*    This  ti^whore  u"is 
child  being  become   likely    to   be    chargeable  to    the  pa-  horn.  Ace  i  Bl. 
ri(h  of  Spittlefields j  was  removed  by  order  of  two  juftices  to  Com-  3^- 
the  parifli  of  St.  Andrew,  being  the  place  of  its  birth.  Upon  p^^£nl 
appeal  from  the  faid  order  to  the  quarter-feffions,  it  was  byttrth.*.  14th 
quafhed ;  the  juitices  being  of  opinion*  that  hazards  did  not  &1.V0I.3.P.355. 
gain  a  fettlement  by  their  pirth.    And   upon  motion  in  /J.  And  may  be  re- 
R.  this  order  of  the  feflions  was  quafhed,  and  the  order  of  ^ 3f^^J 
the  two  juftices  confirmed;   becaufe  a  child  ought  to  beri^canfhew 
maintained  where  it  is  born,  unlefs  it  obtains  another  fettle-  that  it  is  fettled 
ment.    And  therefore  it  is  incumbent  upon  the  parilb  where  «}£**«*•  Ace. 
k  is  born,  t»  find  another  place  of  ferment.   •  £&%' 

pirth.  *.  14th 
XiLvol.3.p.35>. 


^IYm 
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Sir  John  -Holt,    Chief  Jujlice. 

Sir  John   Turton  \  ^  a. 

Sir  Henry  Gould  \JWiCCS\ 


Nottingham  verf.   Jennings. 

8.  C.  Salk.  *33.  Coin.  8*.  1  P.  \Vms.  13. 

After  a  devifc  T^  cjc&racnfc  brought  by  the  plaintiff1  againft  the  delend- 
to  a.. and  hi*  X  ant  upon  not  guilty  pleaded,  it  was  tried  before  Hi// 
Heir*  a  limita-  chief  juftice  at  the  fittings  in  Middlefex  \  and  upon  the  evi- 
**■  ovc'  '°.hit  dence  the  cafe  was  thus-  ^M«  Jennings  being  feifed  of  the 
makeifuch'd©!.  lands  in  queftion  in  fee  hath  iffue  three  fons,  and  being  fo 
vifepaii  only  feifed,  devifed  them  to  Daniel  his  middle  fon  and  his  heirs 
ancftatctail.  for  ever  after  the  death  of*  his  mother,  and  if  Daniel  died 
R.acc.CroJac.  wjthout  heirs,  then  be  devifed  them  to  the  right  heirs  of 
RoILPrA"o8.  himfelf  the  devifor  for  ever.  And  the  queftion  arcfe  between 
Moor,  85a.  pL  the  daughters  and  heirs  of  John  Jennings  the  elded  fon  of 
1164.  Forr.  1  the  devifor,  who  were  ieffbrs  ofthc  plaintiff,  and  the  devi- 
ls *  Ad3  T  R  ^ccs  °^  Daniel  Jennings  defendants,  whether  Daniel  Jenningt 
P.  WmtTj-o.  bad  but  an  cftate-tailby  the  will,  or  an  eftate  in  fee-fimple  ? 
nougl.  254.  If  an  eftate-tail,  then  it  muft  be  for  the  plaintiff,  if  fee* 
Cro.  Jac.  695.  fimple,  then  for  the  defendants.  And  this  matter  upon  the 
Wm?t6  ?and  *"  wa9  ^fcrred  to  the  chief  juftice  as  a  point  of  law,  who 
fceCowp.  134.  gave  order  that  it'fhould  be  argued  in  court.  And  Mr, 
A  limitation  Northey  for  the  plaintiff  argued,  that  it  was  but  an  eftate- 
which  paffes  no-  taji  ;n  Daniel  Jennings  j  be/Caafe  it  appears,  that  it  was  de- 

plain  thc^nten-  v^c<*  t0  *"m  on^5r  ^v  a  Pr0v^0n>  an^  not  abfolutely  ;  and 
tion  of  the  tcf-  therefore  of  neceflity  the  court  muft  reftrain  the  word  heirs 
tator  in  other     to  heirs  of  the  body  of  jDa/i/W.    And  that  this  was  the  in* 

CwHr"  R6  aCC* tcnt  °^  *c  dcv^0'?  *PB?ars  plainly  from  hencei  that  Daniel 

ro»  Jac-  9J«   couid  not  dic  without  Theirs  general,  fo  long  as  any  heirs  of 

the  teftator  were  alive  ;  for  the  heirs  of  the  body  are  the  only 

*  heirs,  without  leaving  which,  Daniel  could  not  die,  folong 

as  the  devifor  had  any  pofterrty  remaining.     And  this  does 

not  differ  from  the  common  pafc  of  a  devife  to  a  man  and 

his 
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his  heirs,  and  if  he  dies  without  iffuc,  remainder  over -t  for  K*TTt*am*m 
the  reafon  why  fitch  devife  is  an  eftate  tail,  isr  becaufe  the  j,*^*©*. 
laft  words  (hew  the  intent  of  the  devifor,  what  heirs  he  in- 
tended. And  the  cafe  of  Webb  v.  Hearing*  Cro.  Jac.  41$. 
pi.  5.  1  Roll.  Rep.  398.  Moor*  852.  pi.  1 164.  is  the  cafe  in 
point;  where  a  man  devife*  his  houfe  to  his  fon  after  the 
death  of  his  wife,  and  if  his  three  daughters,  and  either  of 
them  do  overlive  their  mother,  and  their  brother  and  his 
heirs,  then  to  them  for  life,  remainder ; over;  and   it  wat  '     , 

held  in  the  faid  cafe,  that  the  fon  took  an  cftite-tair only, 
for  the  very  reafon  that  he  urged  in  this  cafe,  vi%.  becaufe 
the  fon  could  never  die  without  heirs,  leaving  the  daughters, 
if  it  was  not  heirs  of  his  body,  they  being  his  collateral 
heirs.  And  in  the  faid  cafe,  as  it  is  reported  in  1  Roll.  Rep. 
399.  my  lord  Coke  puts  the  cafe  in  queftion,  and  holds,  that 
it  would  be  an  eftate-tail  in  the  younger  fon.  So  it  is  held 
I  RolLAbr.  836.  3  Danv.  180.//.  6.  becaufe  the  elder  fon 
is  the  heit  general.  There  was  a  cafe  Hil,  27  i?  28  Car. 
2.  B.  R.  TWey  v!  Collier,  3  Keb.  589.  2  Lev.  162.  where 
a  man  feifed  in  fee  had  iflue  three  daughters,  A.  B.  and  C. 
and  devifed  his  hind  to  his  wife,  until  his  heir  A.  arrived  at 
the  age  of  twenty-one  years,  and  that  his  heir  Am  (hould 
pay  his  debts ;  and  that  if  his  heir  A.  died  without  heir, 
that  then  his  heir  B.  (hould  pay  his  debts,  l&c.  and  the 
court  took  notice,  what  heir  he  meant,  and  held  this  to  be 
an  eftate-tail  in  A.  As  to  the  cafe  of  Hearne  v.  Alien,  Cro. 
Car.  57.  where  a  man  devifed  his  lands  to  his  fon  and  his 
hehrs,  and  if  he  died  without  heirs,  then  to  the  daughter  and 
her  heirs,  i*c.  where  it  was  held,  that  the  eldeft  fon  rook 
a  fee,  and  not  an  eftate-tail :  the  court  was  divided  there 
three  againft  two*,  but  there  was  another  point  flat  againft 
the  daughter,  viz.  the  collateral  warranty 5  and  the  cafe  in 
Cro.  Jac.  415.//.  5.  t  Roll.  Rep.  398.  M00r1%52.pl.  1 164. 
was  not  mentioned  there,  and  therefore  we  hope,  that  it 
(hall  not  be  an  authority  againft  the  prefent  cafe,  which  is 
agreed  Cro.  Jac.  448. 

Mr.  Cartheiv  e  contra  argued  for  the  defendants,  that  he 
would  attempt  to  make  a  diftinftion  between  this  cafe  and 
the  cafe  of  Webb  v.  Hearing,  Cro.  Jac.  415./*/.  5.  1  Roll. 
.Rep.  398.  Moor.   852.//.  1 1 64.  which  cafe  he  took  to  be 
a  middle  cafe  between  the  cafe  of  19  H.  8.  8.  b.  and*  the 
cafe  of  Hearne  v.  Allen  in  Cro.  Car.  57.  which  is  the  cafe 
in  point*    For  where  there  is  a  devife  over  to  a  ftranger,  as 
in  the  cafe  of  H.  8.  there  the  firft  devifee  has  a  fee,  and  (a)  the  ,  *  Vi<Je    - 
remainder  over  is  void ;  and  fo  where  the  devife  is  pofitive,  26$.  and  th* 
as  in  the  cafe  of  Hearne  v.  Allen,  and  in  exprefe  words,  the  cafes ihemite£ 
remainder  over  wiH  be  void.     But  in  the  cafe  of  Webb  v. 
Hearing,  Cro.  Jac.  415.  pi.  5.  I  Roll.  Rep.  398.  Moor,  852. 
pi.  1 164.  the  fon  took  the  fee-fimple  only  by  implication  ; 
and  therefore  as  his  eftate  was  created  by  implication  upon 
the  conftruclion  of  the  will,  the  faid  eftate  may  be  qualified 

more 
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VtTTiHftiAu  nam  eafily ;  but  the  court  will  not  give  fo  muph  favour  to 
Txknwbs.  "* an  implication,  3$  to  evcrthrpw  an  exprefsdevife ;  and  there- 
fore thefe  refolutions  may  ftand  together,  and  the  court  will 
be  rather  inclined  to  make  fuch  interpretation $  becaufe  the 
elaufc  which  (hould  reftrain  tjke  eftate  of  the  (on  19  a  void 
elaufe  and  baa  no  operation ;  for  it  does  not  veft  any  eftate 
in  the  right  heirs  by  dtfrife,  but  they  are  in  of  the  rcverficti 
by  defcent/,  and  therefore  it  is  prp  tanto  more  hard,  that  a 
elaufe  which  is  merely  void  (hould  controu}  an  exprefedc?ue. 

To  which  Mr/  Nortbey  for  the  plaintiff  anfwered,  that  be 
did  not  pretend  that  this  elaufe  ha?  any  operation,  to  p?fs 
the  eftate,  but  that  it  declares  the  intent  of  the  teftator,  that 
the  feeond  fon  (hould  not  have  the  land  ^bfelutcly,  but  that 
fome  other  perfon  (hould  fucceed  him.  And  as  t*  the  other 
objection,  that  the  fon  (hould  have  the  eftate  by  implication, 
that  makes  no  difference  a$  to  the  plaintiff  j  for  the  poly 
queftion  is,  concerning  the  conftru&ion  of  the  word  heir?. 

Holt  chief  juftice  faid  to  Mr.  Cartiew,  that  he  did  not  take 
all  the  advantage  of  the  cafe  of  Heame  and  AUen%  Cro.  Car. 
57.  that  he  might ;  for  if  the  faid  cafe  were  law,  it  went  far- 
ther than  the  cafe  in  queftion :  and  fo  on  the  other  Gde,  that 
he  did  not  anfwer  the  cafe  of  Webb  v.  Hearings  Cro,  Jtu;.  4 1  j. 
pi  c.  1  Roll.  Rep*  398.  Moor,  852.  pi.  J164.  And  the  chief 
juftice  faid,  he  permitted  this  point  to  come  before  the  court 
only  out  of  refpeft  to  the  cafe  of  Hearne  v.  Allen,  Cro.  Car. 
j  7.  The  cafe  in  19  H.  8.  8.  b*  is,  where  the  remain4er  is 
imited  to  a  ftranger,  which  no  body  ever  thought  good ; 
for  in  the  faid  cafe  there  is  nothing  to  explain  what  heirs  the 
devifor  intended.  But  where  the  limitation  is  among  rela- 
N  lions,  as  in  this  cafe,  there  the  word  h$ir  cannot  mean  any 
thing  but  iffue  5  for  the  fon  cannot  die  without  heir,  fo  long 
as  the  father  has  any  heir  remaining,  which  is  the  r^afon  of 
Webb  and  Hearing's  cafe,  Cro.  Joe  415.  pi.  5.  1  Roll.  Rspm 
398,  Moor.  852.  pi  1 1 64.  Md  as  to  the  limitation  over 
to  his  own  right  heir,  that  it  is  void ;  though  it  is  not  good 
in  point  of  limitation,  yet  it  explains  the  intent  of  the  tefta- 
tor j  as  if  a  man  devifes  land  to  J.  8.  and  his  heirs,  and  if 
he  die  without  iflue,  then  to  the  right  heirs  of  the  devifor; 
it  is  a  good  eftate-taU  by  devife,  though  hi?  own  right  heirs 
are  in  by  defcent. 

And  Gould  juftice  faid,  that  he  would  not  majce  any  dif- 
ference between  this  cafe  *nd  the  cafe  of  Webb  and  Hearing; 
Cro.  JW.415.  pi.  jf.  1  Roll.  Rep.  398.  Mmr.  852.//.  1164. 
That  there  the  eftate  of  the  fon  arofe  by  implication,  though 
that  did  not  govern  the  reflation,  as  one  may  fee  in  Moor, 
2$z.pt.  1164*  but  the  reafon  of  the  laid  cafe  was,  becaufe 
Ibe  intent  of  the  teftator  appeared  from  the  words  of  the  li- 
mitation over  the  fon,  which  would  Ggnify  nothing,  unlefs 
the  fon's  eftate  was  an  eftatc-tail.  And  the  court  in  this  prc- 
fent  cafe  made  a  rule,  that  the  poftea  (hould  be  delivered  to  the 
plaintiff,  and  that  judgment  (hould  he  entered  for  him* 
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•  Holt,  a59« 

IR  Peter  Pett  had  a  fider  ^.  ^.  had  uTue  A  and  C/g^J^ 
_    her  daughters.     C.  had  iflue  a  fon  D.  and  died.     Then  {^"JEcha. 
Sir  Peter  Peit  died  intedate.     £.  obtained  letters  of  ad.mt~  drenoftbebro- 
ikiftration  in  the  fpiritual  court.    Upon  which  Mr.  Lech-  dicwandfiften 
mere  in  behalf  of  D.  great  nephew  to  Sir  Peter  Pett,  moved  *^^j£L 
the  court  of  king's  bench  to  grant  a  mandamus  lobe  direft-  ta^e, intitlcd 
cd  to  the  fpiritual  court,  to  command  them  to  compel  the  t«adiftributi« 
adminidrator  to  make  diftribution.    Upon  which  the  king's  ^°.f  ^in" 
bench  made  a  rule,   that  counfd  pn  both  fide*  ftioald  be  t^^^^m 
heard,  whether  fuch  mandamus  (hould  be  granted  or  not.  2'33.  ofc  alj. 
Upon  which  at  the  day  appointed  by  the  rate  Mr.  Lechmere  Prec.  Cha.  x&. 
for  the  mandamns  argued,  that  the  qucftion  of  this  cafe  arofe  c*8f?3°;*Sohow* 
upon  the  claufe  of  the  22  &  23  Car.  2.  c.  10./  7.  provided  \ p.wii^. 
that  there  be  no  rcprefentativee  admitted  between  collaterals 
after  brothers  and  fitters  children ;  and/  7.  claufe  3.  and  in 
cafe  there  be  no  child,  then  to  the  next  of  kindred  in  equal 
degree  of  oi4  unto  the  intedate  and  their  legal  reprefenta- 
tives  as  afbrefaid,  and  in  no  other  manner  whatfoever.   And 
firft  he  obfcrved,  that  the  courts  of  the  common  law  al- 
ways favoured  diftrjburions,  and  had  always  condrucd  the 
ftatute  accordingly.    To  prove  which*  he  cited  the  cafe  of 
SmM  v.  Traey%  J  Vent.  307.  316.  323.  %  I  Afad.  209.     T. 
Jon.  9.3.    2  Aiod.  704.  where  it  was  adjudged,  that  a  bro- 
ther >(*)  of  the  half  blood  {hould  be  admitted  to  have  diftri-  .  .R  lccCart3| 
bution  without  a  brother  of  the  whole  Wood  of  the  intedate ;  y{m  x  show*!. 
and  the  cafe  of  Palmer  and  AVkock%  3  Mad*  58.  where  a  1  Vcrn.  437.  * 
man  died  inteftate  without  a  wife,  leaving  only  one  fon,  *Vern- M* 
and  adminidration  was  granted  to  the  fon,  who  afterwards  ^  *££' 
died  intedate,  and  the  quedion  was,  whether  the  next  ofxvez.  xj6. 
the  blood  of  the  father,  or  of  the  fon,  (hould  have  letters  of 
adminidration  de  boms  nan ;  and  as  to  that  the  queftion  was,  Aperfon  mtit- 
if  the  fon  (hould  have  the  goods  of  the  father  a*  an  tntered  fcdtoadiftri- 
vcfted  in  him  as  didributee  by  the  fec»nd  claufe  in  the  fc-  ^J^rf" 
venth  feftion  of  this  a£t,  which  fays,  that  in  cafe  the  inref-  uiteftatchas/* 
tate  leaves  no'  wife,  that  alt  his  edates  (hall  be  diftributed  veiled  intcrcft 
equally  amongft  bis  children :'  and  it  was  held,  that  the  fon,  from-th*  death 
though  he  was  but  one  child,  was  within  the  word  chil-  ^^1^^ 
drcn  ;  ind  he  took  k  as  an  intercft  vetted,  and  that  there-  5I*|£  f  vcrn. 
fore  adminidration  de  bonis  non  of  the  father  (hould  be  grant-  403. 3  P.  Wmt.. 
ed  to  his  next  of  blood.  5c\n.  D. 

Then  this  quedion  not  being  among  distributees,  in  what 
proportion  dtitribution  (hall  be  made,  but  whether  any  dif- 
cribution  fijall  be  granted  at  all,  or  whether  the  adminiftra- 
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R*<        trix  (hall  have  the  whole,  the  great  nephew  is  mtitled  to 
R  v^  the  more  favourable  conftru£tion  of  the  alt  of  parliament. 

AiNM.  ,j,jic  mjfcil;ef  bcfojc  the  a&  was,  that  the  adminiftrator 
carried  away  the  whole  perfonal  eftate  of  the  inteftate;  and 
therefore  this  aft  was  made,  to  let  in  the  relations  of  the  in- 
teftate in  fuch  a  degree  of  proximity,  to  fuch  a  fliare  as  the 
ftatute  direfts,  afl  the  law  of  reafon  requires,  and  as  one  may 
conclude  that  the  inteftate  himfelf  would  have  done  it,  if  be 
had  made  his  will.  And  therefore  this  being  a  remedial 
law,  ought  to  be  extended  as  far  as  the  words  or  reafon  of 
*  it  will  permit  for  advancing  the  remedy.  The  ftatute  gives 
an  equal  (hare  to  collaterals  in*  eaual  degree ;  and  as  repre- 
sentatives have  the  right  of  their  nock,  and  therefore  among 
lineals  are  admitted  in  infinitum ;  fo  it  will  be  reafonable,  to 
extend  it  among  collaterals,  as  far  as  the  words  will  permit. 
The  words  of  the  provifo  are  ftrong,  but  they  do  not  afleft 
this  prefent  cafe;  becaqfe  it  precedes  the  claufe,  which  pro- 
vides for  this  cafe.  Like  the  cafe  of  Gainsford  v.  Griffith,  i 
Sound.  60.  where  it  is  held,  that  a  reftri&ive  claufe  inter- 
vening in  the  middle  of  one  or  two  fentences,  (hall  not  be 
applied  to  the  latter  part.  And  there  is  the  more  reafon  to 
make  fach  conftru&ions  in  this  cafe ;  becaufe  in  the  former 
claufe  they  were  to  take  part  of  the  eftate  with  the  wife, 
Whereas  in  this  cafe  the  o^ueftion  is  only  between  the*  one 
and. the  other.  But  then  if  it  (hall  be  extended  to  reftrain 
this  claufe,  it  (hall  be  underftood  of  the  children  of  brothers 
and  fitters  of  collaterals,  viz.  brothers  and  filters  in  the  pre- 
fent cafe,  and  not  of  the  children  of  brothers  and  filters  of 
the  inteftate,  for  collaterals  are  the  next  antecedent;  and 
the  queftion  arifing  about  representatives,  the  perfops  re- 
prefenting  ought  to  be  accounted  from*  them.  And.  this  is 
agreeable  to  the  other  parts  of  the  ftatute,  for  the  ftatate 
gives  diftribution  to  the  next  kindred  of.  equal  degree,  and 
fuch  as  reprefent  their  (locks,  /.  3.  and,  /  6.  The  eftate 
ought  to  be  diftributed  among  the  next  of  kindred,  and  tbofe 
who  legally  reprefent  them  ;  fo  that  it  is  the  next  of  kin- 
dred, it  is  the  collaterals,  who  are  reprefented  ;  as  in  /  5. 
it  is  the  children  who  are  reprefented ;  and  the  claufe  will 
(land  in  this  manner ;  provided  that  collaterals  (hall  be  re- 
prefented by  none  but  brothers  and  fillers  children,  which 
mult  neceffarily  be  underftood,  the  children  of  the  brothers 
and  (liters  of  the  collaterals  \  and  in  fuch  fenfe  the  whole 
aft  will  (land  together. 

As  to  authorities,  he  faid  that  he  knew  none  in  the  cafe 
but  that  of  Carter  and  Crawley,  the  argument  of  which  cafe 
made  by  the  lord^chief  juftice  North  is  in  Raym.  496.  But 
three  judges  were  of  a  contrary  opinion  to  htm,  viz.  that 
the  diftribution  (hould  be  extended  to  the  collaterals,  viz. 
Ellis 'JPyndbam,  and  Charlton^  and  that  a  confutation  (hould 
be  granted  ;  a  rule  was  made  nifi,  feV.  and  afterwards  Mr. 
juftice  Ellis  died,  and  Levittz  was  made  a  jufb'ce  of  the 

common 
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common  pleas;  and  then  the  rule  for  the  confutation  was         *K* 
made  abfolute  by  the  opinion  of  two  judges  againft  theopi-     HaimiiiV. 
nion  of  the  chief  juftice,  and  haefitante  Levinz,  who  had  not 
heard   the  arguments.     He  added  farther,  that  the  parlia- 
ment in  making  this  law  had  regard*  to  the  civil  law,  and 
defigned  as  to  this  point  to  eftablifli  it;  and  therefore  he 
cited  fome  cafe*  out  of  the  books  of  the  civil  law,  to  prove 
that  diftribution  ought  to  be  made  in  fuch  cafe.     Jufiinian.   N 
In/lit.  lib.  1.  tit.  7.  lib.  5.  tit.  7.     Grot,  de  jure  belli  et  pacts, 
lib.  %.  cap.  T'fefi.  1.  num.  30.  31.  feff.  11.  num.  1.  and  Puf- 
ftndarff  dejure  naturae  et  gentium* 

E  centra  Mr.    Harcourt  argued >   that  fuch  diftribution 
would  be.     1.  Againft  the  words  of  the  aft  of  parliament. 
2.  Againft  the  intent.     1.  The  words  are  exprefs,  that  no 
representations  {hall    be  admitted  among  collaterals  after 
brothers  and  fillers  children.      Then,  2.  Admitting  the  in* 
tent  of  the  aft  to  have  been,  the  fetting  up  of  the  civil  law;    - 
yet  as  it  appears  by  the  opinions  of  the  learned  civilians, 
certified  Under  their  hands  at  the  end  of  my  lord  North's 
argument,  as  it  is  reported  in  Raymond,  it  is  a  conftant  rule 
among  them,  that  reprefentatio  in  Jiliis f rat  rum  etfororum  tan- 
turn  bcum  babet,  ad  ulteriores  vero  collaterales  non  extenditur. 
And  it  is  another  rule,  quod  wcantur  ad  fuccejjionem  reliqui 
collaterales^  quicunque  th  gradufunt  froximiores,  remotioribus 
exclufis,  ita  quod  infaltibiliter  femper  prior  in  gradu  Jit  prior  in 
fucccjjion*.    And  this  point  has  been  fince  determined  in  chan- 
cery before  the  lord  S  omers,  whilft  he  was  there,  in  the  cafe  of 
Maw+znd  Harding,  2  Vern*  233.  Prec.  Cha.  28.  that  the  ft  a-  Notcrthis  cafe 
tute  fhouldbe  underftood  of  the  children  of  the  brothers  and  of  Ma^  ▼• 
lifter*  of  the  inteftate;  and  the  bill  there,  which  prayed  dif-  SrjSX^Sh 
tribution  in  the  prefent  point,  was  difmifled.     Befides,  that  jrdy  /fyj.  An4 
executors  and  adminiftrators  are  favoured  in  law;  and  there-  in  another  cafe 
fortf  this  aft  of  f  arliament,  which  takes  away  their  profit,  l**w*en  Bccr- 
and  leaves  jhem  the  care  and  pains,  {hall  not  be  extended  2e^toS2S 
to  carry  diftribution  againft  them  beyond  the  letter  of  the  eery  18th  July* 
law.     If  this  bad  bqcn  the  queftion  for  admin  titration  upon  1690,  the  fame 
the  21  H.  8.  c.  5.  the  plaintiff  could  not  have  had  letters  of  P0"*  w*» dc' 
adminiftration  becaufe  the  defendant  is  nearer  of  kin  than  Mr^veroon 
he;  and  therefore  the  judges  in  the  expofition  of  this  aft  related  to  me, 
will  favour  proximity  of  blood,  which  is  favoured  by  other  March 8. 17*?- 
laws  concerning  the  fame  matter,  and  will  not  give  theeftate 
of  the  inteftate  from  the  nearer  to,  the  remoter  relations. 

Holt  chief  juftice :  That  he  was  always,  of  opinion,  that 
in  the  fpiritual  court  the  law  was  underftood  to  be  accord- 
ing to  what  is  certified  bf  the  civilians  in  the  end  of  my 
lord  North's  argument,  and  that  their  praftice  was  agree- 
able; which  opinion  was  given  upon  very. good  advice. 
But  if  the  plaintiff  apprehends,  that  the  civil  law  is  with 
him,  he  may  appeal,  and  upon  that  he  will  have  the  advan- 
ce 
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tagc  of  it.  Certain  toe  inteftate  mud  be  conftrued  the 
correlative  to  brothers  and  lifters  children ;  becaufe  the  in* 
te&ate  is  the  intire  fubjeft  of  the  a&,  the  piwiGon  b  made 
for  his  wife  and  children,  and  the  divifton  is  to  be  made  of 
hi*  eRate.  This  faft  was  penned  by  Sir  Waiter  Walker  in  the 
time  of  my  lord  chief  j«Rice  Bridg$nan%  when  he  was  chief 
juftke  of  the  common  pleas.  He  had  the  liberty  to  argue 
there  for  the  power  of  the  fpiriaal  court  in  granting  diftri- 
buttons ;  and  after  he  had  argued  for  three  hours,  Brtdgman 
chief  juftice  inclined  in  opinion  to  Sir  Waiter  IValher^  but  the 
other  judges  oppofed  it;  and  it  never  obtained  in  Weflmia- 
jler-hatt>  but  prohibitions  were  granted  upon  the  firft  mo- 
tion* And  when  he  could  not  obtain  his  point  in  the  couru 
of  law,  he  procured  an  a&  of  parliament,  which  was  reftrain- 
cd  as  here  of  purpofe.  Ami  Gould  juftice  faid,  that  the 
words  in  this  claufe,  upon  which  the  plaintiff  relies,  arc, 
their  repcefentativea  as  aforefaid ;  which  mull  mean  what 
they  are  allowed  to  mean  m  the  prorifo,  and  then  it  will 
(fond  upon  the  words  of  the  pnsvifo:  And  Holt  chief  juftice 
fatd,  that  in  Tracy's  cafe  a  prohibition  was  granted,  bet 
afterwards  a  confutation  was  awarded  upon  great  debate. 
And  by  the  opinion  of  the  whole  court  the  role  was  dis- 
charged. 
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Mutford  verf.  Walcot. 

S.  C.  Salk.  ita.  11  Mod.  410. 

IN  ajjumpftt  the  plaintiff  declared  upon  a  bill  of  ex- 
change drawn  the  twenty-eighth  of  OBoher  at  double 
ufance  for  700  ducats  payable  at  Amflerdam%  which  the  de- 
fendant accepted  the  thirty^firft  of  December  following, /w 
quod  devenit  onerabittrs  to  pay  the  bill,  el  in  confideratione  indt 
the  fame  day  and  year  he  affirmed  to  pay  it  fecundum  tenorem 
et  for  mam  bill&e  praediclae.  Upon  non  ajjumf>fit  pleaded,  ver- 
dift  for  the  plaintiff.  Sir  Bartholomew  Shower  moved  in  a> 
reft  of  judgmentj  that  the  time  of  payment  of  the  bill  being 
expired  at  the  time  of  the  acceptance,  it  was  impoflible  that 
the  defendant  ihould  affume  to  pay  it  Jecundum  tenorem  billae, 
for  that  was  out  of  his  power.  And  though  this  accept* 
ance  was  within  the  three  day6  of  grace,  viz.  the  lad  day, 
within  which  time  payment  is  good,  and  no  proteft  for 
want  of  payment  can  be  made,  until  the  faid  days  are  eUpf* 
ed  ;  yet  it  is  a  breach,  not  to  have  paid  the  money  within 
the  ufance;  and  the  plaintiff  has  no  need  to  fay  in  bfc  de- 
claration upon  a  bill  of  exchange,  that  he  did  not  j> ay  it 
within  the  days  of  grace ;  but  if  the  fad  was,  that  it  was 
then  paid,  it  ought  to  be  (hewn  of  the  other  fide.  So  that 
here  the  time  of  payment  was  elapfed  at  the  time  of  accept* 
ance ;  and  therefore  it  was  impoflible  to  accept  it  then,  to 
he  .paid  Jecundum  tenorem  frillae.  And  this  obje&ion  is  the 
*  ftronge? 
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ftronger  in  refpe$  of  the  diftance  of  the  place;  for  admit-  Marr«*a 
ting,  thaj  payment  within  any  of  the  three  days  of  grace  Wia^iT 
would  be  according  to  the  tenor  of  the  bill,  yet  when  the 
acceptance  here  was  upon  the  laft  of  the  faid  days,  it  wal 
impoffible  to  pay,  the  money  the  fame  day  to  the  plaintiff  at 
Aajlerdam.  t.  The  acceptance  here  is  not  good,  becatife  no 
houfe  is  mentioned,  Where  the  bill  (hould  be  paid.  Mr.  Hall 
for  the  plaintiff  cited  the  cafe  of  ^aclfon  and  Pitot  ante  364. 
as  a  Cafe  adjudged  in  point.  And  Mr.  Northey  for  the  plain- 
tiff faid,  that  there  might  be  fome  difficulty,  if  the  a&ion 
had  been  brought  againft  the  firft  drawer,  but  none  where 
the  defendant  is  chargeable  by  his  own  acceptance ;  for  a 
man  may  tender  a  bill  to  be  accepted  after  the  time  of  pay- 
ment is  expired,  to  oblige  the  acceptor,  if  he  will  accept  it, 
but  not  to  affe£k  the  drawer. 

Per  Hdlt  chief  juftice.    There  muft  be  fuch  acceptance  as 
will  bind  the  acceptor,  and  that  is  fufficfent.     As  if  a  bill 
of  exchange  be   payable  at  London,  and  the  perfon  upon 
whom  it  is  drawn  accepts  it,  but  frames  no  houfe  where  he 
Will  pay  it,  the  party  that  has  the  bill  is  not  (a)  bound  to  (a)  Vide  Bay  ley 
be  fatisfied  with  this  acceptance,  but  neVerthelefs  if  he  will  *y 
be  fofttent  with  it,  it  will  bind  the  acceptor.      So  if  A, 
draws  a  bill  upon  B.  B.  refufes  to  accept  it,  C.  rather  than 
it  (hall  be  protefted,  accepts  it^for  the  honour  ef  A.  this  (b)  (J)  Vide  Baylcy 
acceptance  will  bind  C.    So  if  a  man  offer  to  B.  a  bill  of  **• 
exchange  payable  in  Amjlerdamf-B.*  rcMes  m accept  it  un- 
lefs  fome  merchant  in  London  will  fign  it;  if  the  merchant 
figns  it,  he  (c)   becomes  acceptor   for  the  honour  of  the  W Vidc  ^T1^ 
drawer.     Acceptance  after  the  day  of  payment  is  common,  *9' 
and  there  is  no  inconvenience  in  it.     And  Holt  chief  juf- 
tice faid,  that  he  remembered  a  cafe  where  an  a&ion  was 
brought  upon  a  bill  Of  exchange,  and  the  plaintiff  declared 
Upon  the  bill,  where  (*)  it  was  negotiated  after  the  day  of  (<OVukBayky 
payment;  and  a  queftion  was  made,  whether  the  plaintiff  **»x ?• 
cduM  declare  upon  the  bill,  Or  whether  he  ought  to  bring 
indebitatus  ajffumpjtt  ?  and  he  faid,  that  he  had  all  the  emi- 
nent merchants  in  London  with  him  at  his  chambers  at  Ser* 
jeanfs*bm  in  the  long  vacation  about  two  years  ago,  and 
they  all  held  it  to  be  very  common,  and  ufual,  and  a  very 
good  pra&ice.    And  as  to  the  matter  of  the  fnundum  fir* 
mamf&c.  kh  the  payment  of  the  money  that  is  the  fub- 
ftatice  of  the  promife;  and  fo  it  was  held  in  the  cafe  of 
Jac\fin  and  Pigot.     Qtoti  juftice  aacdrd.    And  judgment 
#*s  entered  for  the  plaintiff. 

Note  :  F&k  chief  jtiftkfe  and  tfcftbty  agreed  tire  matter* 
faid  by  Sir  Bartholomew  Shower  concerning  the  days  of 
grace,  and  thfc  manner  of  reckoning  in  fuch  cafes.  £?c  reia* 
\me  nfri  Jatob* 

Gattet 
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Garret  verf.  Johnfon, 

The  words        TPVEBT  upon  the  ftatute  of'  5  &6  W.  &f  M.  e.  ia.  ujwn 
*  then  and  1/  a  claufe  in  the  faid  aft,  par  19.  by  which  a  penalty 

tfttre" re%r to  0T5/.  1$  impofed  upon  the  owper  of    any  hackney-coach, 


place  laft  before  w^°  ^a'^  Pty  uPon  a  Sunday,  not  being  appointed  by  the 
mentioned.  R.  commifljoners,  feV.  The  plaintiff*  declared,  that  the  de- 
acc.*Rpil,Abr.  fendant  being  owner  of  a   hackney-coach,  the  feventh  of 

soo  *1  40  *      ^r//  I7°0%  at  thc  Pariftt  of  S/'  BotolpV*    Mdgate  tn  L*«- 

Com.Parols.A.  ^°n»    drove   his   coach    upon    the   fercnth   day   of   April 

14. 2d.  Ed.  vol.  1 700    exiftentem    diem    dominicum^    contra  formam  jlatuti 

4-  p.  386.  made  at  Weflminfler  thc  fevenjh  of  November  the  fifth  of  this 

N  king  and  of  the  late  queen,  adtenc  et  ibidem  ntn  exi/lens  op* 

punfluatus  by  the_  comYniffioncrs.     Upon  nil  debet  pleaded, 

verdift  for   the   plaintiff.     And  upon  motion  of  arrcft  of 

judgment  made  by  Mr.  Branthwaite,  anil  oppofed  by  Sir 

Bartholomew  Shower ,  the  judgment  was  arretted  ;  becaofe 

the  adtunc  et  ibidem'  mult  refer  to  the  lafl  time  and  place 

mentioned,  which  is  the  time  and  place  of  the  making  of 

the  aft 5    and  therefore  the  plaintiff  has  confined  the  ap- 

E ointment  of  the  commiflioners  to  the  laid  time  and  place; 
ut  it  may  be,  the  defendant  was  appointed  at  another  time 
and  place,  and  then  this  a&ion  will  not  lie  \  and  there- 
fore the  declaration  mould  have  faid,  non  exi/lens  appuntlua- 
tus,  t*fc.  generally,  or  non  exi/lens  appuncluatus,  &c.  thc 
feventh  of  April  1*700;  for  though  upon  evidence  another 
time  or  place  may  be  given  in  evidence,  yet  upon  the  face 
of  the  declaration  the  plaintiff  ought  to  make  himfelf  a  good 
title  X.p  the  aft  ion.     Ex  relatione  m9ri  Jacob* 

The  mafte'r  of    ,  '  ClaY  ™rf*  Snclgra  VC. 

fonttea^W-  TP HE  defendant  was  executrix  to  the  mafter  of  a  (hip 
«hyforhi*wa-  1  JNbelled  in  the  admiralty  court  for  the  wages  owing 
gesonacontraa  to  the  teftator  by  the  orwner.  Upon  which  the  plaintiff  to 
?*cl  sSkh0rC"  ^avc  a  Prom°toon  fuggefted  the  ftatute  of  15  fc.  2.  c.  3. 
HoU,  5oc.  33  *****  l^e  a(^nr"ra^y  court  A1*"  not  navc  conufznee  of  con* 
Cardh.  578.  11  trafts  made  upon  the  land,  and  fhews  this  contraft  to  have 
M04.405.  R.  been  made  upon  thc  land,  &c.  And  this  cafe  w^s  ftrveral 
Ad  Str,ft8*8"  times  moved  by  Sir  Bartholomew  Shower  and  Mr.  Jcherly  for 
KoH? he  dis*  tnc  prohibition,  as  well  in  Michaelmas,  Hilary,  and  Softer 
on  the  voyage  terms  lad  pa(t,  as  in  the  prefent  term  \  and  it  was  oppofed 
canhisperfonalby  ]\fr.  Narthey  and  Mr.  Hall.  And  the  counfel  for  thc 
S^C  fSalkiiiS.'  prohibition  argued,  that  prohibitions  are  gran  table  de  jure, 
Holt  595."  ana"  are  nc5t  discretionary  in  thc  court.  Raym.  3.  4.  That 
Car*.  s7*4  the  cafe  in  Winch.  8.  was  the  Jirft  cafe  whe/e  a  prohibition 
Thecourtohave  wag  denied  in  cafe  of  a  fuit  by  mariners  for  their  wages  in 
a  diicretionary 

power  of  granting  or  refuting  prohibitions.  S.  C.  Salk.  35.  Holt,  595.  t>.  coot.  Raym.  3. 
Samfc.cont.  Burr.  1950.  The  coort  will  not  on  granting  a  prohibition  so  a  fait  for  a  nuftrr'» 
wages  compel  the  owner  to  give  bail,  nnlrft  by  canfent,  and  where  there  are  no  c^oitaUc 
tiroenftances  in  the  owner**  favour. 

rho 
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the  admiralty  court;  and  the  denial  was  ground  Upoti       6tAT 
companionate  reafons,  becaufe  they  were  poor  mety  and  smifcitAfr 
becaufe  there  they  might  join  in  action,  but  here  they  rhuft 
fever ;    but  the  feid  cafe  is  contrary    to  the   realbn  and 
grounds  of  the  law*  for  where  the  contrail  is  made  upori 
the  land,  though  the  fervice  Was  done  upon  the  fea*  it  is 
out  of  the  jurisdiction  of  the  admiralty  j  and  fo  vice  tterfa,  if 
the  ferVice  was  done  upon  the  land,  and  the  contract  ujion 
thefea.     it  Ob,  79,  80,  Stattnf.  51.  b.  Bob.  212.     A  con- 
futation (a)  is  always  denied  in  cafe  of  a  fuit  by  mariners,  ^  ^t  Sj^4 
if  there  is  a  charter  party*     And  the  fqaling  of  a  writing  3..  pi.  i;stt. 
cannot  make  any  difference  in  reafon*     Raym.  3.  a  prohi-  968-?t2^^44« 
bition  granted  where  the  matter  libelled  alone.     Mr*  Nortbey  3  ***•  *0' 
and  Mr»  Hdllt  centra  for  the  defendant  faid*  that  the  cafe  of 
mariners  was  now  fettled*  and  ought  not  to  be  ftirred ;  but 
that  the  great  reafon  why  they  are  permitted  to  fiie  there  is* 
the  fliip  is  the  debtor,  and  by  the  law  of  the  admiralty  they 
may  attach  herj  which  they  cannot  do  by  the  common  law  £ 
and  in  the  admiralty  court  they  may  all  join  in  a  fuit*  where- 
as   by  the  common  law  they  muft  bririg   feveral  actions. 
That  the  cafe  of  the  mafter  is  not  different*  for  the  {hip  is 
fecurity  to  him,  and  he  is  but  a  mariner*  and  his  wages  artf      ^  • 

wages  at  fea*  But,  however*  where  the  mafter  dies  in  the 
voyage,  as  he  did  in  this  cafe*  there  can  be  no  reafori  t<* 
exclude  his  executors  from  fuing  in  the  admiralty,  becaufe 
he  had  no  opportunity  of  bringing  his  wages  to-  account 
with  the  owners.  And  in  2  fenU  181.  Allifoti  fc.  Marjbf 
the  purfer,  though  an  officer  of  the  fliip*  was  allowed  to  fue 
for  his  wages  in  the  admiralty.  And  in  2  Keb.  779.  pi  6» 
Rex  v.  Pike,  a  prohibition  was  denied*  where  the  mafter 
and  mariners  joined  in  a  fuit  in  the  admiralty  for  their  1 

wages.     [But  Holt  faid,  that  a. prohibition  ought  to  hav* 
been  granted  quoad  in  the  faid  cafe,]     And  he  cited  a  cafe 
Hil.  27  &f   28  Car.  2.  C.  B.  between  C$oker  and  Olderf 
where  Atkins  and  Ellis  juftices  were  of  opinion,  that  a  pro* 
hibition  ought  to  be  granted  to  the  fuit  in  the  admiralty 
court  by  the  mafter  of  a  (hip  for  his  wages ;  but  North  chief - 
juftice,  and  JVindham  juftice,  held  the  contrary  opinion* 
But  Holt  chief  juftice  faid,  that  it  is  an  indulgence,  that 
the  courts  at   trejlminjler  permit  mariners  to  fue  for  theif 
wages  in  the  admiralty  court,  becaufe  they  may  all  join  in* 
fuit ;  and  it  is  grounded  upon  the  principle  quod  communis  errtff 
facitjus/,  but  they  will  notextend  it  to  the  mafter  of  the  (hip* 
efpecially  if  he  was  mafter  arthe  beginning  of  the  voyage 
here  in  England,  and  the  Contract  was  made  with  him  here* 
Poffibly  (b)  if  the  mafter  of  a  fhip  died  in  the  v&yage,  and^fukStf. 
another  mftn  took  upon  him  the  charge  of  the  (hip  upon  9? 7-  *  Barwirt* 
the  fea,  fuch  cafe  might  be  different*     As  in  the  cafe  of  BJM*«- 
Greflwick  v.  LoAtthfey,  where  it  was  held  in  this  court  lately, 
that  if  a  fhip  was  hypothecated,  and  money  borrowed  upon 
-iter*  at  Jm/ierdam  upjc&ti\e  vopge,  he  who  lent  the  money 
VoL  J.  Pp  tnay 
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Clay  ^  may  ftie  in  the  admiralty  for  it:  and  this  court  granted 
Snelgravi  a  confutation  in  the  faid  cafe.  But  in  another  cafe,  where 
•(a)  Vide  ante,  the  money  was  borrowed  upon  the  (hip  before  the  voyage, 
152,  and  the  the  king's  bench  granted  a  prohibition,  and  the  parties  ac- 
cafcs  there  quiefced  under  it.  There  are  many. precedents  in  the  court 
of  admiralty,  of  fuits  by  the  mariners  for  their  wages,  but 
none  for  the  mafter  of  the  (hip.  And  the  cafes  differ;  for 
the  mariners  contract  upon  the  credit  of  the  fhip,  and  the 
mailer  upon  the  credit  of  the  owners  of  the  (hip,  of  whom 
generally  he  is  one.  The  opinion  of  lord  Hobarty  that  where 
there  is  matter  of  property  to  be  tried,  a  prohibition  (hall  be 
graiited,  is  a  little  too  hard*  Gould  juftice  agreed  with 
Holt,  and  faid,  he  was  of  opinion,  that  prohibitions,  were 
grantable  of  right,  though  it  had  been  controverted  in  his 
time.  To  which  Holt  chief  juftice  faid,  that  Hale  chief 
juftice,  and  IVyndham  juftice,  held  prohibitions  to  be  dif* 
rretionary  in  all  cafes  ;  but  Kelynge  chief  juftice  was  of  the 
-contrary  opinion.,  And  he  faid  he  did  not  efteem  them  to 
be  matter  of  right.  Then  Mr.  Northey  moved,  (/;)  that  the 
court  would  compel  the  plaintiff  to  put  in  bail  to  the  ac- 
tion to  be  brought  for  the  wages  at  common  law,  or  otherr 
wife  deny  the  prohibition ;  which  he  faid  had  been  done  of- 
ten. Holt  chief  juftice  confeffed,  that  the  court  had  fome- 
times  interpofed,  and  procured  bail  to  be  given  \  but  it  was 
by  confent,  and  in  cafe  of  the  proprietor  himfclf.  But  in 
regard  that  in  this  cafe  the  plaintiff  was  a  purchafer  without 
notice,  there  was  no  reafon.     And  a  prohibition  was  granted. 

ffJNote,  the  ground  of  moving  for  bail  according  to  the  report  in  Carth.  518.  wasbceaofc 
the  owner  was  beyond  fea, 

David  Jones  verf.  Stone. 

.       t .. . .  x  S.  C.  Salt  5SO.    Holt  $96*. 

cannot  be  grant- 'Tp  HE  defendant  libelled  againft  the  plaintiff,  vicar  of 
edtoarpiritoal  X  AT.  for  that,  that  whereas  by  cuftom  time  whereof 
ScaufcTt'hasno^*  he  was  obliged  by  himfelf,  or  fome  other  perfon, 
jpowertotry  to  fay  divine  fervice  in  the  chapel  of  Chnlbury^  for  which 
oneofthefeas    he  received  fuch  a  recompence:  heverthelefs  he  had  neglecl- 

^dlngsfunlefs  cd  t0  d°  !t>  ^C'  The  Plaintiffi  to  have  a  prohibition,  fug- 
fuchfaftisde-  gefts,  that  all  cuftoms  and  prefcriptions  are  triable  by  the 
nied.  R.  ace.  h.  common  law ;  but  does  not  deny,  nor  traverfe,  the 
?cc.ante,^6b"  cuftom-  And  Mr«  Harcourt  for  the  plaintiff  urged,  that 
Vide  poll.  609.  the  vicar  is  not  compellable  of  common  right  to  fay  divine 
The  fpiritual      fervice  in  any  place  but  in  the  mother  church  ;  and  there-. 

court"nnottr?  fore  this  being  a  cuftom,  to  charge  the  vicar  againft  com- 
tne  exntence  ot  .   ,       •°i_^i  •    j  -  t        D  TP<    /.a 

a  cuftom.    Vide  mon  nght*  it  ought  to  be  tried  at  common  law.    If  m/act, 

ant(rt  4*5.  and  fuch  a  cunom  be  found,  the  king's  bench  will  grant  a  con-  . 

tie  books  there    fetation. 

Aman  may  be        Hph  c^xe^  juftice  faid,  that  he  was  "not  of  opinion,  that 

fuedinthefpi-  this  being  a  duty*  incumbent  upon  the  plaintiff  by  prefcrip- 

ritual  court  for  tjon  barely  of.  itfel/  is  fuflicient  ground  for  a  prohibition^ 

vinef^Yfceiu  especially  face  the  prefcriptioft  is  not  triverfed  in  the  fug**" 

actapel.     Vide  geftioni 

5  Co.  73-  *- 
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geftion  ;  for  it  is  an  ecclefiaftical  right,  to  bind  an  ecdefi-  .    Jones 
aftical  perfon  to  do  an  ecclefiaftical  duty ;    and  if  the  eccle-      stokk- 
fiaftical  duty  be  negle&ed*  the  perfon  who  is  guilty  of  the 
negledt  may  be  fued  for  it  in  the  fpi ritual  court,  though  the 
duty  began  by  cuftom.     And  it  is  the  very  point  of  TVtlliants 
cafe,  5  Co.  72.  b*  where  the  vicar  of  Jlderbury  was  obliged 
upon  a  cuftom  to  celebrate  divine  fervice,    by  himfelf  or 
fome   other  perfon,  in  the  chapel  of  St.  Jobny  within  th? 
manor  of  IVoollaflon,  for  the*  lord  of  the  manor  and  his  te- 
nants ;  and  the  lord  brought  cafe  againft  the  vicar  for  ne- 
gligence in  celebrating  divine  fervice  in  his  chapel  for  fuch 
a  time ;    and  it  was  held,  that  it  would  not  lie,  but  that  the 
remedy  was,  to  fue  the  vicar  in  the  court  Chrijlian^  becaufe 
ecclefiaftical  pcrfons  are  more  fubjeft  to  the  faid  courts  then 
lay  men  are.     If  this  was  a  prescription  to  affedt  lay  men, 
1  perhaps   it  might  have  another  confideration  ;    but  it  is  a 
mere  ecclefiaftical  duty,  and  might  have  a  legal  commence- 
ment by  the  confent  of  all  parties,  as  by  compofition.     If 
the  vicar  for  a  fum  of  money  undertook  to  do  divine  fer- 
vice, and  an  a£  was  made  in  the  ecclefiaftical  court  by  the 
confent  of  all  parties,  that  would  have  bound  the  vicar  and 
his  fucceffors  before  the  1  El.  c.  2.     And  therefore  becaufe 
it   may  have  commenced  by  an  ecclefiaftical  ad,  the  de- 
fendant may  have  his  remedy  for  the  negle£t  in  the  court  A  perfon  may 
Chrijiian.     And  it  is  upon  the  faid  realon,  that  notwith-  ?*;"  *  *"•    ■ 
Handing  the  opinion  of  Coke  2  Injt.  491.  where  a  fuit  was  penfion  payable 
in  the  ecclefiaftical  court  againft  a  perfon,  (s'c.  for  a  penfion  by  prefcription. 
by  prefcription,  no  prohibition  is  grantable,  though  the  pre-  *'**'  ]  ^C?J* 
fcription  was  denied.  218.  5*D.  ace." 

GotiA/ juftice  agreed,  and  faid  that  he  would  cite  a  ftronger  F.  N.  B.  51. 
cafe,  Halfey  v.  Ha/feyi  W.  Jon.  230.  where  a  prefcription  *•  J  J"?'  l2b*' 
was  alleged  for  a  way  to  carry  his  tithes  through  a  clofe  prohibite<£°thtf 
called  5.  and  for  flopping  of  it  the  defendant  libelled  againft  the  prefcription 
the  plaintiff  in  the  ecclefiaftical  court;    whereas  in  fs*&  the  i*^cd,D^c' 
way  by  prefcription  was  through  a  clofe  called  W.  and  for  g2,  scmb'aSt 
that,  that  prefcription  for  ways  ought  to  be  tried  at  com- F.N, b.  51. B. 
ihon  law,  W*.    and  upon  demurrer  to  the  declaration,  a  cont«  »  Vent, 
confutation  was  awarded  by   the    opinion  of  the  whole     5" 
court.      So  a  perfon  may  fue  for  a  modus  in  the  fpiritual 
court.     Holt  chief  juftice  faid,  that  if  the  cafe  in-  Jones  had 
now  come  in  judgment  in  this  court,  it  would  be  queftion-  (*)  ▼Mrarifc*    * 
able,  becaufe  it  (a)  charges   the  freehold   of  another  man.  ^^thcriT 
The  cafe  of  a  modus  is,  as  Gould  juftice  fays,  if  the  modus  is  Ched* 
admitted;    but  if  the  defendant  lays  that  it  is  lefs,  and  in- 
fifts  upon  it,  it  muff  bfe  tried  at  common  law.     The  rule 
made  to  (hew  caufe  why  a  prohibition  fhouid  not  be  granted 
was  difcharged.    Ex  relatione  m'ri  Jaeot. 
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^toremove  {T\ ^ ^ ^ R S  were  made  by  the  juftices  of  peace,  for 
the  proceedings  \Jr  levying  money,  for  repairing  Caerdiffe  bridge^  byvir- 
ofanyjurifdic-  tue  0f  the  23  EL  c.ji.  And  it  was  objected  by  Mr.  Earle 
•d  by  La of  pa*"  an<*  ^r>  Leebmeri)  that  this  court  cannot  in  this  cafe  grant 
Lament,  s.  C.  a  certiorari  ;  becaufe  it  was  a  new  jurifdidion  ereded  by  a 
j  2  Mod.  403.  new  ad  of  parliament,  the  truft  of  the  execution  of  which 
f«l-"  !.?«*V,<!ie  *s  repofed  in  the  juftices,  and  this  court  has  nothing  to  in- 

ante,  4^9.  and  in         •  1    •         r      ><•   1  %  >•  1     /1 

th»  books  there  termeddle  with  it;  for  if  they  proceed  according  to  theita- 
cited.  tute,  then  there  is  no  reafon  to  remove  their  orders ;   but  if 

As  orders  made  not  t^tn  what  they  do  is  coram  non  iudice,  and  void.  And 
by  luftjces  under   .     7        .  '      .         ..        *•    J   <■   v    •  i- 

anaaofpariia.  the  parties  may  examine  the  legality  of  their  proceedings  in 
inent  for  repair-  an  adion  ;  and  fo  it  was  held  in  a  cafe  of  decrees  made  by 
^S^bndge.  s.  COmmiflioners  upon  the  ad  for  the  fens,  1  Sid.  296.  Ball  v. 
Salfc  i4<s.  4°3  Partridge.  Hardr.  480.  Terry  v.  Huntingdon.  Cro.  Can 
A  certiorari  lies  394.  .  Nichols  y.  Walker,  And  no  certiorari  lies  to  remove 
to  remove  pro-  orders  made  by  commiffioners  of  bankrupts.  Sed  non  alio* 
Juftic«rinWaJes.  catur>  For  this  court  will  examine  the  proceedings  of  all 
S.  C  Salk.  146.  jurifdidions*  ereded  by  ad  of  parliament.  And  if  they,  un- 
videStr.  704.  fcr  pretence  of  fuch  aft,  proceed  to  incroach  jurifdidion  to 
amTalfo  Burr  themfelves  greater  than  the  ad  warrants,  this  court  will 
8^4.  fend  a  certiorari  to  them,    to  have  their  proceedings  re- 

Under  a  power  turned  here;  to  the  end  that*  this  court  may  fee,  that  they 
To?fpzwtMy  keep  themfelves  withm  their  jurifdidion;  and  if  they  ex- 
bridge  money  ceed  it,  to  reftrain  them.  And  the  examination  of  fuch 
may  be  raifed  matters  is  more  proper  for  this  court,  A9  in  the  cafe  in 
n^Sffa^To^  clueft'ort  5  whether 'the  ad  of  queen  Elizabeth  impowers  the 
frpport  the  juftices  td  raife  money  to  mend  wears,  and  to  determine  the 
bridge,  doubt  upon  the  ad.     As  to  the  cafes  of  orders  made  by  com- 

miffioners of  fewer s, . and  of  the  fens,  the  court  is  (a)  cau- 
tious in  granting  certioraris ;    and  firft  they  make  inquiry 
into  the  nature  of  the  fad,  and  what  will  be  the  confequence 
of  granting  the  writ;   becaufe  the  country  may  be  drowned 
in  the  mean  time,  whilft  the  commiffioners  are   fufpended 
by  the  certiorari     But  that  is  only  a  difcretionacy  execution 
of  the  power  of  the  court*     And  as  to  the  commiffioners  of 
bankrupts  be  faid,  that  they  (b)  had  only  an  authority,  and 
'     '»      not  a  jurifdidion.      And  he  faid,  that  where  the  juftices 
467  ^nd  f«  the  ma^e  orders  by  virtue  of  a  private  ad,  they  ought  to  return 
cafes  shore  cited,  the  ad  with  their  orders.     Then  it  was  objeded,  that  this 
court  cannot  fend  a  certiorari  to  the  juftices  of  peace  in 
•    *  Wales ;    but  their  Orders  ought  firft  to  be  examined  in  the 

.  .  great  feffions,  and  from  thence  to  be  removed  hither  ;  be* 
c&ufe  this  court  has  equal  jurifdidion  over  WaUsy  as  they 
have  over  the  king's  bench  in  Ireland)  and  therefore  that  a 
certiorari  ought  not  to  be  granted  to  the  juftices  there  per 
faltum,  no  more"  that  error  will  lie  in  parliament  upon  ja 
judgment  of  the  common  pleas,  leaping  over  this  cpurt  of 
kingr!s  bench. 
'  (<>)  Vide  Str.  600.  antt,  469,  Com.  Certiorari.  A,  1.  ad<  Ed.  vol  1  p.  r6. 

But 
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But  Holt  chief  juftice  faid,  that  this  matter  ought  not         R*« 
to  be  difputed,  it  being  the  conftant  pra&ice  to  grant  cer-   T  .  L.w 

•    •    -.      r/s  j  ir   •    *     ^l.  \.»  1     •  °     *•  r%  Inhabitants  in  I 

ttorarts  into  IVale^  as  alio  into  the  counties  palatine  of  Ztyr-     Gl  am,«. 
bam  zni  Lancajler,  which  yet  had  original  jurifdi&ion,  and    gahshjjie, 
the  fame  courts  among   themfelves.     And  if  the  law  were 
otherwife,  the  great  feffions  were  held  fo  feldom,  that  *mart 
might  be  ruined  before  a  great  ft/lions  met. 

Then  exception  was  taken  to  the  orders,  that  the  money 
ordered  to  be  levied  was  for  repairing  the  wears,  to  do  which 
they  had  no  jurifdiftion,  but  only  to  raife  money  for  the 
repair  of  the  bridge  \  and  their  authority  being  fpecial,  they 
ought  to  confine  tfaemfelves  within  it.  But  Holt  chief  jus- 
tice held,  that  in  regard  that  at  the  time  of  the  making  of 
the  a&,  thefe  wears  were  built  as  neceflary  to  fupport  the 
bridge,  by  virtue  of  the  powers  given  by  the  a&  of  thequecn 
for  rebuilding  of  the  bridge,  and  were  efteemed  fo  then  and 
ever  fince,  this  court  will  efteemthem  accordingly  ftillj  and 
therefore  confequential  to  the  power,  for  rebuilding  and 
*  repairing  of  the  bridge,  and  efpecially  when  they  are  averred 
to  be  fo  in  the  orders.  And  Gould  and  TurtonjuA ices  agreed. 
Thefe  orders  were  argued,  as  is  ufualin  the  cafe  of  orders 
made  by  commifiioners  of  fewers,  and  returns  of  habeas  ror- 
pas  out  of  London^  before  they  were  filed.  And  a  procedendo 
was  awarded  by  the  court.     Ex  relatione  m'ri  Jacob. 

Rex  verj.  Chandler.  *      *  <*.     <, 

THE   defendant  was  convi&ed   for  deer  ftealing  by  a  In  a  rumrnary    «Qfr  ~ 
juftice  of  peace  upon  3  JV.  fif  M.  cP  io.  and  the  con-  P0??*^11  ^C^i 
viaion  was  removed  into  this  court  by  a  certiorari     And  ^VdJ^t-***- 

.feveral  exceptions  were  taken  at  feveral'days,  and  argued.  ingth«  offence 

And  after  it  had  depended  feveral  terms,  this  term  the  court todcfcrib*  *»n 
overruled  the  exceptions,    and  held  the  conviafon  good,  J^f ds  ot  thc 
Holt  pronouncing  the  opinion  of  the  court,  faid,  that  the  ^acc'poft.583. 
cafe  did  not  defer ve  to  be  argued.     He  faid,  that  in  thefe  wherc  a  dcfen~ 
conviaions  by  juttices  of  peace  in  a fummary  way,  where  £^ ^^ 
the  ancient  courfe  of  proceeding  by  indiament  and   trial  for fevendof- 
by  jury  is  difpenfed  with,  the  court  may  more  eafily  difpenfe  knees  on  one 
with  forms  j  and  it  is  fuflicient  for  the  juftices,  in  the  de-^ahCOfcVi^ion 
fcription  of  the  offence,  to  purfue  the  words  of  the  ftatute ;  [wo  %*£k? 
and  they  are  not  confined  to<he  legal  forms  requifite  in  daYs  committed 
indtaments  for  offences  by  the  common  law.     For  though  tcn°ffc?c*9> 
all  aas,  which  fubjea  men  to  new  and  other  trials,  than  d£s  not  fpecify 
thofeby  which  they  ought  to  be  tried  by  the  common  law,  the  day  on  which 
being  contrary  to  the  rights  and  liberties  of  Enzlijhmen^  as^yoneof  thofe 

.     j«^,^.  .,.  offences  was 

committed.  S.  C.  Carth.  501.  5  Mod.  44*.  and  rather  differently.  Salk.  378.  Vide  ante 
479.  All  the  proceedings  before  thejuft.ee  on  a  fummary  conviclion  may  be  entered  in  the 
jprefent  tenor,  although  different  parts  of  them  arc  ftated  to  have  occurred  at  different  places, 
vide  poft.  1 576.  J  T.  R.  320.  The  juftice  need  not  introduce  his  adjudication  on  a  luminary 
v  eonvidion  with  the  words  •'theretore  »t  is  confidcred-S.C.  Carth.  501.  A  fum-nary  cenvic* 
tion  need  not  repvefent  the  offence  to  have  been  contra  paccm.  S.  C.  CartM.  .^01. aaik.  37b'. 
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R«*  they  were  fettled  by  Magna  Charts  ought  to  be  taken 
CkaJolzk,  ftri£t1y ;  yet  when  fuch  a  ftatute  is  made,  one  ought  to  pur- 
fue  the  intent  of  the  makers,  and  expound  it  in  fo  reafonable 
a  manner,  as  that  it  may  be  executed.  But  it  is  alfo 
incumbent  upon  judges,  to  take  great  care,  that  in  the 
execution  of  this  law  they  do  not  go  beyond  the  a&  of  par- 
liament. As  to  the  firft  exception,  that  it  is  faid,  that  the 
defendant  between  the  firft  of  July  and  the  tenth  of  Septem- 
ber killed  ten  deer,  without  (hewing  the  particular  days  upon 
which  they  were  killed,  and  fo  general  and  uncertain  a  de- 
claration ol  an  offence  is  very  levere,  becaufe  it  drives,  the 
defendant  to  give  an  account  of  all  his  life,  which  he  can- 
not poiHbly  be  prepared  to  do.  There  is  an  indictment  in 
Wefts  Prac.  $10.  b.  &c.  fpr  killing  a  buck,  and  there  not 
only  the  day,  but  alfo  the  hour,  is  (hewn.  And  thefe  con- 
victions, to  which  a  man  cannot  have  anfwer,  ought  to  be 
*s  certain  as  indictments,  to  which  a  man  may  plead.  But 
to  this  exception  the  counfel  of  the  other  fide  anfwered, 
that  the  days  were  not  material  to  be  proved  j  for  evidence 
may  be  given  of  the  fa£b  of  any  other  days,  and  therefore 
the  omimon  of  (hewing  them  will  not  vitiate ;  and  all  that 
is  neceflary  to  be  laid  in  point  of  time  is,  that  the  profecu- 
tion  appear  to  have  been  made  within  a  year  after  the  fafl 
committed  j  that  the  omiflion  of  the  days  is  not  any  incop- 
venience  to  the  defendant,  becaufe  if  he  can'  (hew  an  autho- 
rity for  killing  fo  many  as  are  charged  upon  him  in  the 
fame  time,  it  will  drive  the  profecutor  to  prove  more ;  and 
if  he  be. charged  another  time,  he  may  aver,  that  thofe  for 
the  killing  of  which  he  has  been  convicted  are  the  feme. 
And  the  cafe  of  Farrow  v.  Chevalier^  ante  478  was  cited 
to  this  purpofe,  where  the  fame  exception  was  taken  in  ar- 
reft  of  judgment,  and  over-ruled.  And  many  precedents 
were  cited,  to  warrant  this  manner  of  wefhing  feveral  fefls 
in  informations  upon  penal  ftarutes.  Raft.  Ent.  410.  Hearn. 
Plead.  549.  Wine.  541,  547.  Tbomfi  Entr.  91,  92.  Brown. 
Form.  Plac.  1  far.  35a,  i>  2,  4*  7,  9,  260.  Fide.  186. 
Co.  Entr.  158. 

Holt  chief  juftice,  that  in  the  cafe  of  Farrov)  v.  Cheva- 
lier there  is  but  one  breach  of  covenant,  and  the  felling 
there  feveral  times  was  only  in  aggravation  of  damages, 
but  the  damages  ought  to  be  entire.  This  cafe  differs  from 
all  the  cafes  of  indictments  and  informations  for  offences 
at  common  law.  All  that  is  neceflary  in  thefe  cafes  of  new 
offences  made  by  new  ftarutes  and  in  new  fummary  me- 
thods of  conviction  by  them,' is  to  (hew  fuch  a  fact  as  is 
within  the  defcription  of  the  ftatute,  and  to  defcribe  it  as 
the  ftatute  »wills.  2.  A  fecond  exception  was,  that  the 
conviftion  was,  Memorandum^  quod  oft avo  die  Mali  the  tenth 
©f  this  king  apud  Enfield  in  c  omit  at  u  Middle/ex^  venit  coram 

tne — —  et  dot  mihi  intelligi  et  informariy  auod7  tfr. 

*t  fuperitde  todem  ottavo  die.  Mali  arno  fypradiclo%   apud 
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Jonium  meant  in  parochia  fanfll  Andreae  Holborne  in  eo-  *«* 
mitatu  Middlesex  praedlclo,  venit  praediclus  ■■  ■  et  dlclf,  c*ahdi*«v 
deponit  et  jurat  quod,  i$c.  where  it  fhould  have  been  dealt ; 
becaufe  Jet  in  the  piefent  tenfe  relates  to  the  time  of 
compleating  the  record ;  and  it  was  iropoflible  that  the  in- 
former could  give  information  at  Enfield,  when  he  was  at 
his  houfein  Holborn,  where  the  conviction  was^adc.  To 
which  it  was  anfwered  by  the  counfel  of  the  other  fide,  and 
agreed  by  the  court  >  that  it  muft  be  intended  fucceffively, 
the  one  after  the  other  as  the  fafts  might  be  performed}  and 
not  immediately ;  for  the  juftice  might  take  the  information 
at  Enfield^  and  come  afterwards  to  Holborn,  and  make  the 
convidion.  3.  A  third  exception  was,  that  the  judgment 
was,  quod  fori sfaciat  only,  whereas  it  ought  to  be,  Ideo  con- 
fideratum  eft.  Sed  /ion  allocatur.  For  per  curiam.  At  is  well 
enough  without  it.  4.  Objection.-  That  the  convidion 
is,  that  the  defendant  killed  the  deer  fine  confenfu  domini  regis 
proprietaril  damarum  praedidarum,  and  not  adtunc  proprie- 
tor it.  Sed  non  allocatur.' '  Becaufe  it  is  that  the  killed  them 
fine  confenfu  domini  regis  (as  before)  et  adtunc  et  ante  a  et  pojlea 
proprietaril  chafeae  praediclae,  out  alicujus  alius  perfonae prae- 
cipue  fiduclatae,  Ang lice  intrufted,  cum  cujlodia  damarum  prae* 
diSiarum ;  which  Sufficiently  fhews,  that  it  was  an  unlaw- 
ful killing.  5.  Objection.  That  contra  pacem  is  omitted 
in  the  convi&ion.  Sed  non  allocatur.  For  per  Holt  chief 
juftice,  in  indictments  and  informations  one  ought  to 
conclude  contra  pacem ;  but  in  thefe  futnmary  convidions 
there  is  no  need  to  purfue  fo  ftri&ly  the  forms  of  law,  and 
they  are  well  enough  without  contra  pacenu 

Rex  verf  Speed.  ^  j^j  S-  &*  J-2t/.  t-  s^L 

Exception  was  taken  to  this  convi&ionfor  deer-ftealing,Inaf°mm?y  a/l~*A 
that  the  fafts  are  laid  at  feveral  diftinft  days,    and jXeUU ^  *** ~ 
then  at  the  end  comes  illicite  occidit ;   and  fo  it  did  not. ex-  cientindefcrib- 
tend  to  them  all.     But  per  curiam  it  is  one  entire  fentence,  >ng  the  offence 
and  then  illicite  occidit  will  extend  to  cvtry  one  of  them,  as  l^wwdTifSt 
well  as  if  it  had   been   repeated  particularly.     Afterwards  rtarutt.  R.  ace. 
another  exception  was  taken,  that  illicite  occidit  is  not  fuf-ar«c58x. 
icient,  but  they  ought  to  fay  furtive,  or  cum  animo  furandt\  ^„ft  dealers 
or  fomething  refembling  it,  for  every  unlawful  killing  is  noperfonoujht 
not  within  the  aft.     But  per  Holt  chief  juftice,  if  there  is  t0  be  copvitted 
a  pretence  of  right,  we  ought*  to  fuppofe,  that  the  juftice  ^^of  n-d^ 
would  do  right  and  acquit  the  defendant:    becaufe  he  is  vide°£oft.  901  J" 
entrufted  with  the  execution  of  the  law.     The   intent  of  A  conviction 
the  ad  was,  to  prevent  killing  in  a  clandestine  manner  by  .up0l\? ftatme 
ftealth ;   but  it  is  enough  to  lay  the  fa&  in  the  words  of  the  »!dtyu|!on  every 
ad  of  parliament,  and  that  ought  to  be  admitted  upon  cvi-pcrfon  who  (hall 

dence.     The  title  of  the  aft* is,  againft  deer-ftealers,  but  kiU a dcer neV1 

•  °  *  not  flare  how 

the  deer  was  killed.  S.  C.  Carth.  50 1 .  Salk.  378,  Jf  a  (latute  directs  that  a  pecuniary  penalty  (hall 
be  levied  by  dirtrefs,  and  a  conviction  upon  it  is  affirmed  in  B.  R.  B.  R,  may  award  a  levari  hcias 
thereon.  S.  C.  Salk.  379. 1 2  Mod.  328.  R.  ace.  Salk.  369.0011.  768.  Cart!'.  231.  ace.  3  Danv.  *o<;. 
pi.  6.  But  if  the  fratute  adds  that  for  want  of  a  fufficient  diftrefc  the  party  rtiall  fuffer  iir.prUbn- 
nient,  (^Whether  upon  fuch  aftrman  ce  B.  R*.  can  for  want  of  dtflrcfs  imprifon  him. 

the  re 
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*■*  there  is  not  any  fuch  word  in  the  body  of  the  ad.  And 
$»**&•  therefore  if  there  was  a  difpute  concerning  the  limits  of  a 
yralk  in  a  foreft ;  and  one  claims  as  pan  of  his  walk,  what 
is  in  h£t  a  part  of  the  divifion  pf  another,  and  accordingly 
kills  deer  there ;  the  cafe  is  out  of  the  intent  of  the  ad, 
but  is  plainly  within  the  words.  The  intent  of  the  a£t  was 
Co  punifh  rogues  and  vagabonds  \  and  not  to  punifh  perfons, 
yho  by  miftake  in  the  execution  of  their  trufts  exceed  what 
the  law  warrants.  If  the  keeper  of  a  walk  gives  leave  to, 
a  third  perfon  to  kill  a  deer ;  though  this  licence  does  not 
/  give  fufficient  authority  to  the  third  perfon  to  kill  it,  yet  it 

will  not  be  an  unlawful  killing  within  the  ftatute,  becaufe 
there  is  a  colour  of  right*  Another  exception  was,  becaufe 
it  is  not  lljewr;  how  he  killed.  Sed  non  allocatur^  becaufe  the 
killing  or  not  is  the  material  parti  And  Halt  chief  juftice 
faid  in  this  cafe,  that  if  a  conviction  was  affirmed  in  this 
court,  this  court  might  award  a  levari  facias ;  but  if  the 
{defendant  had  no  goods,  he  made- a  queftion,  if  they  could 
imprifon  hyn.  Both  thefe  conyidipris  were  affirmed.  Ex 
telaUont  ntri  Jacob* 

The  King  againfi  the  Company  of  Barber  Surgeons 
/  in  London. 

|ftfiiA©f|^HiarTN  an  information  igainft   the  defendants  for  a  falfe  re* 

tra£nrnfratCTS!  -*  tu*n  mzit  *Y  thcm  to  a  mau^mHsy  directed  to  them,  to 
ties*  and  dftifa  command  them,  to  ele&  a  barber  to  be  one  of  the  wardens 
that  they  &ail     of  the  company  \    to  which  they  returned,  that  they  had 
^mt'SISfwa  eleaed  H*> "barbers.     Upon  the  trial  at  mft  prius  in  Mdile. 
tobeexpcrt'iiT^'*  the  fitting  after  the  (aft  term  before  tfolt  chief  juftice 
the  one  trade  and  upon  the  evidence  the  cafe  appeared  to  be  thifs.     That  there 
ScwSi^e? fia*  *s  *  cu,ft0|n    i?1  this  and  all  other  companies  }n  Londtju 
ternityhadbe/to  admit  perfons,  who  arc  not  of  the  prpfeffion  or  trade  or 
fe  the  aftpow.  which  the  company  is  denominated,  to  the  freemen  of  the 
fcmadinif5rr"  company  indifferently  with  thofe  >vhoare$    and  upon  this, 
trade?«ia  con-  ******  being  two  clafles  in  this  company,  the  one  pf  barbers, 
tinoeWprac-    and  the  other  of  furgcons*    a  difpute  arofe'  about  the  year 
tice afterwards*    1631  under  whjch  clafs  thefe  foreigners  fhould  be  ranged  { 
CJ^°  ^  P^'and  the  company  considering,    that  many  of  the  foreigners 
let*.              "  were  considerable  men,  and  beir|g  ijn  willing  to  turn  them 
out  pf  the  company,  they  agreed,  that  they  Should  be  rank- 
ed under  the  clafs  pf  barbers  j    and  accordingly  a  bye  law 
was  made,  that  all  fuch  perfons,  as  fhould  be  admitted  into 
the  company  and  were  nqt  barbers  nor  furgeons  by  profef- 
fion,  fhould  be  barbers  \    and  accordingly  it  has  continued 
ever  firice,  and  the  warder*  for  the  clafs  of  barhers  has  been 
ufually  elected  out  of  the  refuted  barbers^  and  the  real  bar- 
kers have   been  ufually  omitted ;   and  one  of  the  prefent 
wardens  was  a  reputed  barber.     This  point  was  referred 
by  Holt  chief  juftice  upon  the  trial,   and  he  acquainted 
*'    •* •"."'" hi* 
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his  brothers  with  it  in  court.  And  Holt  demanded  in  court  R" 
their  opinion ;  fcnd  faid,  that  he  delivered  that  it  would  he  ba1*11. 
a  hardfliip  to  the  whole  company,  if  this  ufage  fliould  be  Su*g*on«. 
fet  afide.  For  then  if  thefe  reputed  barbers  (who  are  com- 
monly the  moft  fubftantial  men  of  the  company)  were  ex- 
cluded from  being  elefted  into  the  government  of  it,  all 
fuch  perfon  wtfuld  decline  the  admitting  themfelves  into  the 
company.  "But  yet  the  words  of  the  32  H.  8.  c.  42.  are 
not  to  be  got  over.  For  the  faid  aft  taking  notice,  that 
there  were  two  companies,  the  one  of  barbers,  the  other  of 
furgeons,  unites  them  by  the  name  of  barber  furgeons ;  re- 
ftrains  them  to  their  feveral  employments ;  and  then  a  claufe 
comes  and  enafts,  that  they  (hall  annually  eleft  four  ma-  • 
fters  or  governors  of  the  company,  two  of  whom  fhall  be 
expert  in  barbery,  and  two  in  furgery,  to  have  the  correc- 
tion of  all  perfons  ufing  barbery  or  furgery.  And  the  aft 
cannot  be  'underftood  in  other  manner ;  for  the  intent  of 
die  aft  being  to  unite  the  perfons  of  thefe  two  profeffionsj 
every  member  of  the  company,  as  fuch,  is  a  barber  fur- 
geon  ;  and  therefore  where  the  aft  comes  and  diftinguiflies 
them,  it  can  be  only  with  relation  to  their  feveral  profef- 
fions;  for  in  other  manner  they  cannot  be  more  barbers 
than  furgeons.  And  ir  is  the  ftronger,  becaufe  it  is  a  qua- 
lification of  their  offices,  fince  they  muft  have,  the  correc- 
tion of  the  praftifere  in  the  feveral  profeffions.  Then  the 
ufage  or  bye  law  can  never  repeal  the  aft  of  parliament. 
And  therefore  by  his  opinion,  and  the  opinion  alfo  of  Turton 
and  Gould  juftices,  the  pojlea  was  ordered  to  be  delivered 
to  the  plaintiff.  And  the  laft  day  of  the  term,  a  peremp- 
tory mandamus  was  granted.  And  Holt  chief  juftice  faid, 
that  he  believed,  this  mingling  of  companies  was  later  than, 
th^timeof  Henry  8.     Ex  relatione  riri  Jacob, 

*  Clerke  verf.  Clerke. 

f>LERKE  died  inteftate.    His  wife  took  out  letters  of  The  fpirituat 
°  adminiftration  to  him.      Otrh  brother  to  the  inteftate  3*]£2^ 
cited  the  defendant  into  the  fpiritual  court,  to  made  diftri-  ftrator  to  make 
bution  of  the  inteftate's  eftate.     The  defendant  there  fug-  diftribution. 
gefts,  that  the  brother  has  goods  of  the  inteftate  in  his££c"*2* 
hands  to  the  value  of  200/.     And  upon  this  the  fpiritual  r.  3.' 
court  orders  him  to  bring  the  200/.  into  court,  to  the  end  But  they  cannot 
that  it  might  be  diftributed.     And  for  not  bringing  it  in,  ^KTuk  fta*** 
they  excommunicate  him.     Upon  which  he  moves  in  B.  R.  to  pay  his  debt 
for  a  prohibition,  and  it  was  granted  as  to  the  whole  pro- into  court. 
cefs  that  compelled  him  to  bring  in  the  200/.  .  For  per  cu-  T^ougl?  fuf|) 
rianiy  the  fpiritual  court  has  power  to  make  diftribution  tffperfon  inlying 
the  eftate,  when  it  is  come  in,  but  not  to  fetch  it  in ;   be-  for  thediftnbu- 
caufe  that  is  to  hold  plea  of  debt.     But  the  fpirittial  court  ^on- 
might  refufein  this  cafe  to  proceed  to  the  diftribution,  until  foblar^Lu 
the  brother  had  brought  in  the  200/.    but  they  cannot  ex-  ingtothediftri- 
Communicate  him  for  not  bringing  it  in.  buti°n  till  *>c 

'        '  RcxP*>*itip. 
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Rex  verj.  Fowler. 

^S.  C.  SaBc.  350.    Holt.  33$- 
TVdircftion     *TpHE  defendant  was  arreted  upon*  an  excommunicato  ca~ 
of  a  habeas  cor-    J^    piendo.     The  fsgnificavh  exprefled,  that  he  was  ex- 
pus  to  a  flienff  r     .  t  J ?    J  •  r  -^  ^      r  ta      a-         j    • 

©r gaoler  4if-  communicate  for  contumacy,  in  a  fuit fro jubftraflime  den- 
junaively  is  tnarum  feu  aliorum  jurium  ecclefiafticorttnu  The  defendant 
h$Aa  s-  £* Fort-  fued  a  habeas  corpus  dire&ed  to  {he  (heriff  of  the  county,  fcf c . 
Abr.  493.^4,  *"'  cuftodi  gaolaey  ifc.  and  the  gaoler  returned  the  warrant  of 
29$.  p.  t.  296.  the  (her iff  upon  the  excommunicato  capiendo^  lie.  Mr.  Nortbey 
JM»4.  took  exception  to  the  return*  that  it  appeared  upon  the  re - 

of  a  wu  i^no?  cital  of  *e  figtfowi*  in  the  warrant,  the  defendant  was 
to  be  decided  excommunicate  in  a  fuit  for  tithes  or  other  ecclefiaftical 
upon  from  a  duties  in  the  disjunctive,  and  therefore  ill,  becaufe  the  caufe 
mercncualof  qC  cxcornrnunjcation  (hould  appear  to  be  fuificient,  and  the 
1  Saund.  317.  (pecialty  of  it  ought  to  be  (heyrn,  and  not  fo  generally.  For 
Str.  125.  perhaps  thenar*  ecclefiaftica  may  be  fuch  as  he  was  not  obliged 

nardV  Mbf*"  *°  P3^'  Excommunication  (o  generally  pleaded,  without 
C.B.H.28G.3.  *°mc  more  0^*1  caufe,  will  not  be  fuificient  to  flay  ano- 
ther's fuit,  8  Co.  68.  b.  Trollop's  cafe,  much  lets  to  deprive 
?  man  of  his  liberty.  And  the  cafe  of  the  king  and  Sanchee 
was  cited,  [fee  it  before,  323.]  where  to  a  writ  of  habeas 
corpus  the  defendants  were  returned  committed  by  warrant 
•f  two  juftices  of  peace  in  purfuance  of  ^7  H.  1.  c.  20.  for 
contumacy  in  ?  fuit  before  an  ecclefiaftical  judge,  for  tithes 
or  other  ecclefiaftical  duties^  juft  as  it  is  here ;  and  upon  that 
exception  the  defendants  were  difcharged.  The  court  gave 
no  opinion  in  this  matter,  But  Holt  chief  juftice  faid,  that 
Sanchee  s  cafe  differed  from  this  cafe,  becaufe  the  commit- 
ment there  was  by  virtue  of  a  fpecial  authority  given  to  the 
juftices  ofpe^ce  by  the  faid  aft,  which  p,ught  to  be  purfued 
ftri£Uy.  But  the  court  qualhed  the  habeas  corpus  for  two 
reafons.  1.  Becaufe  it  was  directed  to  the  (hefiffor  gaoler 
in  the  disjunctive,  which  the  clerks  agreed,  was  contrary 
to  all  the  courfe,  and  ill.  2.  Becaufe  the  writ  of  excommu- 
nicato capiendo  was  not  returned,  but  only  the  warrant  of  the 
iheriff}  fpr  the  writ  ought  regularly  to  be  returned,  for 
may  be  it  is  right ;  for  if  the  (heriff  has  a  good  writ  again  ft 
a  man,  and  he  makes  an  ill  warrant  to  his  bailiffs  upon  it, 
to  arreft  the  man,  and  they  arreft  him  accordingly,  though 
the  bailiffs  cannot,  yet  the  (heriff  may  juftify,  by  virtue  of 
the  writ;  for  if  the  (heriff  be  in  any  manner  privy  to  the 
taking,  as  if  he  command  his  bailiffs  to  arreft  a  man  by 
parol,  wb*m  he  is  taken  accordingly,  he  is  in  the  cuftody 
of  the  (heriff :  and  if  he  has  a  writ  againft  him  at  the'feme 
time,  he  is  arretted,  and  is  in  cuftody,  by  virtue  of  the 
writ.  Indeed  the  (heriff  muft  be  privy  to  the  talcing,  or 
otherwife  he  cannot  be  in  his  cuftody.  And  Holt  chief  juf- 
tice faid,  that  the  carrying  of  this  writ  to  the  gaoler  was 

an 
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an  irregularity;  for  where  a  man  is  committed  Immediately  *" 
to  the  gaoler,  there  the  habeas  carpus  ought  to  be  carried  to  f0^ei# 
him ;  but  where  he  is  arretted  by  virtue  of  a  warrant  upon 
a  writ  direfled  to  the  fberiff,  there  the  habeas  corpus  ought 
.to  be  carried  to  the  (hertlF;  for  he  having  the  writ  in  his 
cuftody  is  -the  only  proper  perfon  to. make  the  return. 
Since  the  habeas  corpus  aS  the  gaolers  have  taken  upon  them' 
to  cheat  the  fberiffe  of  the  money  for  the  returns,  but  that 
is  not  regular.  The  writ  was  quafhed,  and  a  new  habeas 
corpus  granted,  returnable  immediate',  upon  which  the  court 
gave  order,  that  they  (hould  procure  the  writ  to  be  return-? 
cd.  Note;  That  writs  of  excommunicato  capiendo  are  in- 
rolled  in  the  crown  office,  which  roll  was  brought  into 
ooort  in  this  cafe,  and  the  writ  appeared  there  to  be  in  the 
disjunctive.    £x  relatione  mri  Jacob*    Pofl.  64$, 

Smith  verf  Wallet* 

THE  fequeftrators  of  the  tithes  of  a  vioarage  fued  the  Thtfpiritna! 
impropriator  in  the  ipiritual  court  for  tithes  upon  the  court  cannot«ry 
endowment.    And  the  defendant  moved  here  for  a  prohi-  ***.  exirt™ce  <* 
bition,  upon  a  fuggeftion,  that  it  was  not  a  vicarage,  and  AVprohX/ion 
that  that  ought  to  be  tried  at  common  law.     Holt  chief  juf-  cannot  be  *rant- 
tice  fidd,  that  the  fiiggeftion  is  good  in  jkwnt  of  law  $  but  ^T113^  . 
if  the  fuggeftion  appears  to  the  court  to  be  notorioufly  falfe,  {&£"         * 
the  king's  bench  will  not  grant  a  prohibition 5  for  they 
ought  to  examine  imp  the  truth  of  the  fuggeftion,  and -fee 
what  foundation  it  hath }  for  it  appears  plainly  to  be  falfe 
in  faft,  the  king's  bench  ought  not  to  grant  a  prohibition. 
Hok  66.  Afion  v.  Caftle-Jiirmidge  \  and  it  is  held  there,  that 
though  the  furmife  be  matter  of  fed,  and  triable  by  a  jury, 
vet  it  is  in  the  difcretion  of  the  court  to  deny  a  prohibition. 
So  it  was  done  Hob.  iBs*    Jones  v.  Jones.    But  at  laft  in 
this  cafe  a  prohibition  was  granted  by  conient,  and  iffue  to 
be  taken,  vicarage  or  not,  and  tp  be  tried  at  the  next  af- 
iizes,  tp  fettle  the  right.    Note,  Mr.  Bury  (hewed  in  this 
cafe  a  copy  of  an  endowment,  and  of  the  book  of  firft  fruits, 
where  the  vicarage  was  rated  at  ■  ,And  receipts  for 

&#  fruits.    Ex  relatione  rfri  Jacti. 
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Trover  for  f o 
many  ounces  of 
cloves,  mace, 
and  nutmegs, 
without  fpecify- 
ing  the  quantity 
of  each,  good 
after  judgment 
by  default.  Vide 
ante,  *c,  13?. 
101.  1  Barnard. 

B.  R.47-6*. 
Com.  Aftion  on 
the  Cafe  upon 
Trover.  G.  2,  3. 
4,  2d.  Ed.  vol. 
j.p.222,223. 
Pleader.  C.*i. 
id.  Ed.  vol  5. 

P-  3l- 


(a)  Vide  ante, 
191. 

(J>)  Vide  ante, 

ayl. 


(f)VideCHb. 
C.  B.  223. 

WVideGilb. 
C.  B.123. 


(^  Vide  3  Lev. 
c  34.  Burr.  *!?. 
3  :o.  tie.  Good 
rig^t  v.  Fawjin, 
2  Barms,  i  fo. 
Com.  Pit  art r» 
2.  T.  1.  id.  Ed 
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Hartfort  verf,  Jones. 

S.  C.  Salk.  654. 

IN  trover  the  plaintiff  declared,  that  he  was  poffeflTed<fr 
ofto  habit,  vejtium  (Anglice  fuits  of  wearing  FpparelJ  fc- 

venty-two  ounces  of  cloves,  mace,    and  nutmegs; 

pounds  aromatumj  vocatorum  grocery  ware,  fe verity  pounds 
lint  diverforum  generumy  lie.  et  quod  cajualiter  amifity  fcfr. 
The  defendant  permits  judgment  to  be  given  againft  him  by 
default,  and  a  writ  of  inquiry  was  executed,  and  intire  da- 
mages given  for  the  plaintiff.  •  And  Mr.  Nortbey  moved  in 
arreft  of  judgment  upon  the  uncertainty  of  the  declaration 
in  the  feveral  particulars  there  mentioned ;    but  the  chief 
objection  was  feventy-two  ounces  of  cloves,  mace,   and 
nutmegs,  and  does  not  ftew  how  much  of  every  one.    Mr. 
Cartbeiv  to  maintain  the  a&ion  cited  2   Vent.  67.  BUJfe  v. 
Fro/!,  78.     Chamberlain  v.  Cooke,    trover  de  una  ferie  eyeno- 
rum  et  granatorum  (AngHeey  turks  and  garnets )  after  verdift 
held  good.     1  Sid.  263.  Pledall  v.  the  Hundred  of  Tb'tfiU- 
worthy  declaration  of  a  robbery  of  a  gorget  and  cuffs,  good 
after  verdiS.  08.  trover  de  planets gr ana r its,  good.  Stile,  358. 
trover  of  a  library  of  books,  good.     1  Mod  31*9.  Wood  v. 
Daviesy  dt  tribusjiruibusfoeniy  good(ff)  after  verdid.  2  Sound. 
74.  Mil.  I  W*  Q  M.  trover  de  viginti  peciis  vini  brandittty 
held  good  (b)  after  verdift.     Holt  chief  juftice  (aid,  the 
laft  term,  when   this  was  moved,  that  the  (aid  cafes  cited 
by  Mr.  Cartbew  were  after  verdift,  and  if  there,  were  a  ver- 
di&  in  the  prefent  cafe,  the  judgment  Would  be.according, 
for  then  they  would  intend  that-  they  were  mixed ;  but  this 
cafe  is  after  judgment  by  default.     There  is  a  great  differ- 
ence, where  the  thing,  for  which  the  action  is  brought,  is 
one  jntire  aggregate  body,    though  confiding  perhaps  of 
many  different  parts,  there  it  will  be  good,    which  is  the 
reafon  of  the  Cafes  of  the  pairs,  and  the  moil  part  of  the 
cafes  before  cited.     And   for  the  faid  reafon  Trin.  23  Car. 
2  B.  R.  Boroughs  v.  Hall,  trover  (c)  for  a  (hip  cum  arma- 
ment}* was  held  good;    whereas  if  the  adion  was  brought 
for  the  guns  and  rigging  feverally,  they  (d)  ought  to  fliew 
what  and  how  much.     And  fo  it  was  held  in  the  cafe  of 
Pollexfen  v.%  Crifpe.     The  true   reafon  why  certainty  is  fo 
much  requited  is,  becaufe  a  recovery  in  this  a&ion  maybe 
pleaded  in  bar,  if  another  aftion  (hould  be  brought  for  the 
fame  caufe.     This  had  been  ill  in  detinue  without  {hewing 
that  they  were  mixed.     But  Why  is  not  this  declaration  as 
certain  as  a  (e)  declaration  in  cje&ment  for  twenty  acres  of 
land,  thirty  of  meadow,  Wr.  in   the  towns   A.  B.  and  C. 
without  (hewing  how  much  lies  in  each  town  ?    And  after- 
wards this  term,  upon  the  motion  of  Mr.  Cartbewy  judgment 
w<is  given  for  the   plaintiff,  becaufe   they  adeemed  thefe 
to  bt  things  mif^cd.     Ex  relation*  nCri  Jacob* 

Ano- 


M' 
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Anonymous* 

S.  C.  Salk.  $86. 

[R.  Robert  Eyn  moved   to  quafh  the  return  of  a  ref- A  return  to  a 
cue,    which    was,  virtute  brevis  mibi  direcli  feci  a  a  ^i^ilSj 
warrant  to  Jf.  S.  and  J.  AT.  my  bailiffs,  who  by  virtue  there-  *£Jfted\he  de- 
o{  ceperunt  et  arrejiaverunt  the  defendant,  et  in  cvfiodiajmea  fendant,  and  had 
babueruntj  quoufque  A.  W  B.    refcujferunt-  the  defendant  ex  hi^intlJ5A- 
euflodia  J.  S,  et  J.  N.  balltvorum  meorum.  And  it  was  quafh-  omil  LS.^t 
ed,      For  per  Holt  chief  juftice,  the  fheriff  fhould  either  have  cued  him  from 
returned,  that  the  defendant  was  in  his  cuftody  and  refcued  thecurtody  of 
out  of'  his  cuftody,  or  that  he  was  in  fciftody  of  the  bailiffs,  ^^jJS  & 
and  refcued  out  or  their  cuftody,  either  of  which  returns  had  vide  Com.  Ref- 
been  good.     But  this  return  is  repugnant,  viz.  that  the  de-  cous.  D,  4»5- 
fendant  was  in  cuftody  of  the  fheriff,  and  refcued  out  of  the  2d* E** voi"  * 
cuftody  of  the  bailiffs.     Ex  relatione  niri  Jacob.  2  Roll.  Abr.  p"  439* 
457.  pi.  5.  #?/f  wr's  cafe. 

Rock  verf.  Layton. 

S.C.  Salk.  310.    Com.  87, 

IN  cafe  againft  the  fheriff  for  a  falfe  return  of  a  devaftavfl  By  flittering  1 
to  a  writ  of  fieri  facias,  the  cafe  upon  the  evidence  at  the  judgment  hy  dc- 
trial  appeared  to  be  thus.     An  adminiftratrix  had  afTets  to  fault.an  exccutor 
the  value  of    200/.     She  confeffcd  judgment  in  an  a&ion  fiv^^ne"* 
brought  againft  her  for  300/.  and  afterwards  permitted  judg-'hasaOetstoth* 
ment  to  be  given  againft  her  by  default  in  another  aftion ; amount  of  the 
and  upon   a  fieri  facias  upon  the  laft  judgment  the  fheriff  ^JJ^bythe 
returned  devajlavtt  \  and  whether  this  was  a  falfe  return,  or  judgment.    R. 
not,  was  the  queftion.     And  "Mr.   Montague  for  the  plain-  ucStr.  73*« 
tiff  argued,  that  judgment  being  in  this  cafe  againft  the  ad-  j^eMod-joS. 
miniftratrix  by  default,  fhe  fhall  not  be  eftopped  to  give  the  str.  107^. 
former  judgment  in  evidence,  upon  the  ifTue  of  devafiavit  or  And  if  upon  a 
not,  upon  the  fcire  fieri  inquiry;    this   cafe  refembling the JJ^^^eruT 
cafe  of  two  nichils  to  zjcire  facias,  there  one  may  have  an  cannot  gndaflcu 
audita  querela,  otherwise  where  the  defendant  is  returned  to  that  amount, 
warned.     And  the  reafon  why  the  award  of  execution  was  jj%^vret,^idj 
reverfcd  in  Pettifer%%  cafe,  5  Co.  32.  was  [a)  becaufe  two  cto^euToi.  * 
nichils  were  returned  upon  the  fcire  facias.     But  in  the  like  pi.  9.  Noy.  69. 
cafe  between  Mounfon  and  Bourne,  Cro.   Car.  526.  a  fcire  Wentw.  170. 
feci  being  returned,  the  award  of  execution  was  affirmed. 
So  here  the  judgment  being  againft  the  plaintiff  by  default, 
fo  that  he  had  no  opportunity  to  plead  the  former  judgment, 
fhe  is  not  eftopped  to  take  advantage  of  it,  and  confequent-  * 

ly  the  return  of  the  devafiavit  is  a  falfe  return.  2.  If  the 
permitting  of  judgment  to  be  given  againft  the  plaintiff  by 
default  will  amount  to  a  confeffion  of  ailets,  yet  it  will  not 
confefs  a  devafiavit  and  converfion.  3.  The  fheriff  ought 
not  to  have  returned  the  devafiavit  upon  the  fieri  facias, 
without  a  fcire  fieri  and  inquiry.  Mr.  Northey  e  contra  for 
the  defendant  argued,  that  as  to  the  return  of  the  devafiavit 
(0)  Vide  ante,  459.  and  the  books  there  cited. 

upon  * 
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Rock  upon  the  fieri  facias^  tfc.  the  fheHff  may  retarn  it  upon  the 
Lavton  fieri  facias*  if  he  will,  at  his  peril*  Then  as  to  the  confef- 
fion  of  aflets,  h*£rid>  that  he  did  not  believe,  that  the  per- 
mitting judgment  to  be  given  by  default  is  a  coafeffionof 
affets ;  but  that  {he  has  made  herfeW  chargeable  for  aU  the 
affets  •  which  fhe  at  any  time  had  j  and  if  (he  will  not  dis- 
charge herfelf  by  pleading,  (he  has  no  other  means  to  dif* 
charge  herfelf,  but  muft  aniwer  for  the  whole.  For  where 
a  man  has  a  day  to  plead  a  matter  before  judgment*  and 
omits  his  advantage,  he  cannot  take  advantage  of  it  after- 
wards* And  for  this  reatbn,  if  an  executor  has  two  anions 
brought  againft  him  for  too/,  each,  and  has  but  tool,  afters; 

WD.  tccStr.    if  he  does  not  la)  confers  the  one  and  plead  it  to  the  other, 
^.VuteDougi.  he  ^j,  paytbe  1oqL 

Holt  chief  juft ice*  The  flieriff  may  return  a  devastavit 
upon  the  fieri  facias^  if  he  will ;  and  upon  fuch  return  judg- 
ment  (hall  be  given  againft  the  adminiftrator  de  bonis  pro- 
priis.  The  cafe  is,  fuch  administratrix  bath  aflets,  and  firft 
confefles  judgment  to  the  value  of  her  aflets,  then  permits 
another  judgment  to  be  given  againft  her  by  default;  in- 
ftead  of  which,  if  fhe  had  pleaded  the  firft  judgment,  and  no 
aflets  over,  it  had  been  a  good  bar  of  the  plaintiff's  aftion; 
the  queftion  is  here,  whether  after  this  negle&  of  pleading 
this  matter,  fhe  can  at  any  time  take  advantage  of  it  aftef- 
f*;V!deStP      wards?    It  is  the  common  cafe,  that  where  {b)  a  man  has 

Cow  ^727.22d  flWtter  °^  ^ar  to  plca^  an^  **e  fl!Ps  his  opportunity  of  plead- 
ing it,  he  lofes  the  benefit  of  it  for  ever.     To  which  pur* 
pole  is  the  cafe  of  Gilburn  v.  Ractj  2  Sid*  12.  mentions  it; 
put  he  faid,  ^iat  he  had  a  very  exaft  report  of  it ;    where 
judgment  of  debt  was  given  againft  tenant  in  tail,  the  lands 
By  fafferinp       intailed  defcend  to  the  iffue  in  tail ;  then  a  fcire  facias  is 
wffia  fc£fucd  *Pinft  his.  *?eir  and  terre-tenant,  and  the  heir  in  tail 
•  feciuponafcire  was  returned  heir  in  fee',  and  terre-tenant,  and  warned;  and 
*j  fetiasonajucfc-  he  not  appearing,  there  was  judgment  quod  babeat  executionm 
ti  ^(U^anwf- bv  default>  zni  m  eieijt  iflued;  and  the  intailed  lands  were 
%  tor,  an  heir  in     extended,  and  the  plaintiff  upon  the  extent  brought  ejefl- 
^Xuii  precludes    *  ment,  and  the  defendant  offered  to  give  in  evidence  that 

fo7ndfhf°m        tlie  'an(*S  WCr^   *ntai*ed   "Pon    llim  »    but  lt  waS  W4  that 

J  not  heir  in  fee.     ^e  was  topped  tc>  g»ve  that  in  evidence,  becaufe  z  fcire  feci 

^y  S,  C.  Git.  Sir.      was  returned,  and  he  might  have  pleaded  it ;  which  is  a  ftrong 

^    7M»  cafe,  allthe  fpecial  matter  being  found  by  the  jury.    And  the 

cafe  of  Hannor  v.  Mafe,  Hob.  283.  is  grounded  upon  the 

fame  reafon.     And  it  is  reafonabie,  for  if  the  defendant  had 

pleaded  this  matter,  it  may  be  the  plaintiff  would  have  ac* 

quiefced ;  but  if  this  fhould  be  allowed,   it  would  compel  a 

man  to  proceed  mltns  volens.    On  the  other  hand,  the  confr- 

quence  of  the  prefent  refolution  will  be  an  advantage  to  all 

creditors,  in  compelling  executors  to  be  honeft  and  (hew  the 

truth  of  their  caie.     As  to  the  matter  of  the  judgment  being 

(c)  Vide  1 2  G.    by  default,  it  is  agreeable  to  allthe  cafes  cited;  for  no  (c) 

z.  c  29*  judgment  can  be  in  a  periojaal  adi on  without  appearance,  and 

coafequently 
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confequently  the  defendant  had   a&  opportunity  to"  plead,        Roc* 
The  reafon  of  the  reverfal  of  Pettifer^s  cafe  was,  becaufe     lay*  0N; 
at  that  time  fuch  practice  had  not  gained  allowance ;  and 
it  was  thought  hard  to  introduce  it,    becaufe  it  took  away 
the   plaintiff's  remedy  againft  the  flieriff.     But  afterwards 
when  it  came  to  be  a  queftion  in  the  cafe  of  Mounfon  v.  | 

Bourrt,  the  judges  took  notice  that  it  was    the    conftant 
courfe  of  the  common  pleas,    and  approved  it;    and  gave 
dixe&ions  that  it  fhould  be  ufed  in  this  court  by  thofe  that 
Would,     The  judgment  againft  an  executor  by  default  is  not 
conditional,  but  is  the  fame  that  is  given  in  all  other  cafes; 
as  if  upon  plene  ddminijlravit  pleaded  the  jury  had  found 
aflets,  yet  the  judgment  muft  be  de  bonis  teJlatorisy  though 
the  defendant  is  eftopped  by  the  verdift  to  fay  that  there 
are  no   goods  of  the  teftator.     And  the  reafon  is,  becaufe 
the  flieriff  upon  the  fieri  facias  has  no  potver  to  feize  the 
proper  goods  of  the  executor  until  a  devajlavit  returned  ; 
tthich  the  fheriffof  neceffity  muft  return,  becaufe  the  de- 
fendant is  eftopped  bjf'the  verdi&i  to  fay  that  he  has  no 
aflets.     As  to  the  conceflion  by  Mr*  Nortbey,  that  though 
an  executor  permits  judgment  to  be  given  by  default,  that 
will  not  amount  to  a  confeffion  of  aflets,  it  is  not  fo  clear; 
for  why  doe$  he  permit  judgment  to  go  by  default  ?  thpugh 
poffibly  it  may  be  take*  in  favour  of  executors.     Gould  juf-  £  JSSgJ 
tice  (aid,  that  it's  being  a  judgment  by  default  is  not  mate- a  fare  fieri  in- 
rial  in  the  cafe,  for  it  had  been  the  fame  if  {he  had  pleaded  quiry  whatever 
plene  admini/lravit ;  for  he  would  allow  her  to  give  every  thing  JlenSew-^ 
in  evidence  upon  non  devajlavit  upon  the  fcire  fieri  inquiry,  denceupon 
that  fhe  might  have  given  in  evidence  upon  plene  adminijlra-pl***  aM*$r*- 
vit\  but  the  former  judgment  could  not  have  been  given  in  g^Lb  cont 
evidence  upon  it,  for  by  the  neglect  of  the  adminiftratrix  in  ante  589. 
pleading  the  former  judgment  the  aflets  are  become  aflets  Sm  *°7S« 
throughout  j  and  therefore  if  theie  is  any  defect  of  afTets  to 
fetisfy  the  fecond  judgment,  it  is  a  devafiavit.     Holt  chief 
juftice  would  not  over-rule  that  point  at  the  aflizes,  but 
permitted  it  to  be  argued  and  determined  here-  becaufe  it 
was  a  point  of  great  cdhfequence.     The  verdiS,    which 
was  given  for  the  phtihtrff,   was  fet  afide,    and  a  rule  of 
cpurt    made,    that    the    defendant   fb*uhd   have  hi9  cofts. 
Ex  relatione  niri  Jacob. 


M 

hi  th« 


Wilbrahaih  verf.  Doyley. 

S.  C.  Salk,  500. 
R.  Acherly  moved  the  king's  bench  to  ftop  a  writ  of  A  cuftom  that . 

erf  or  out  of   chancery   for  reverfing    am  outlawry a  writ  of  cn"°r 

fn'the  county  palatine  of   Cbe/fer,  founding  himfelf  ujion  fo^^n™* 
4  Ittft.  214.  where  Coke  holds,    that  in  a  writ  of  error  to  bTrnade  r«um- 
.    , -      ,  .  able  until  a  cer- 

tamtimibtr  of  toufts  have  been  held  there  after  the  teffe  isdeftroyed  by  a  flatute  extending  the 
interval  between  the  holding  of  each  court.  Such  cuftom  extends  to  thofe  proceedings  only  which 
hav*  extfted  within  the  jurifdiftion  imniemorialiy.  There  can  be  no  outlawry  in  a  county  in 
which  there  is  no  coroner.  Vide  3  Bl,  Com,  283,  There  was  no  coroner  in  Chciler  before 
3*H>S.  cij. 

Cbefltr% 
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V 
DOTLEY. 


WjtMAirAit  Chefletj  day  Qiould  be  given  for  fo  long  time  as  that  thre^ 
counties  might  be  held  before  the  return  of  the  writ  in  the 
king's  bench,  which  is  four  months ;  by  which  time  the  juf- 
tices  or  lieutenants  within  the  fame  county  might  redrrfs 
the  error,  if  they  would.  Northey  e  contra  faid,  that  though 
there  was  fuch  an  ancient  uafage,  yet  now  the  ftatute  of 
32  H.  8.  c.  43.  has  taken  away  the  ancient  courte,  and 
enafted,  that  the  admin ift ration  of  juftice  ufed  heretofore  to 
J  be  had  at  eight  (hire  days,  fhould  be  thereafter  executed  by 
the  juftice  of  Cbejier  at  two  times  in  the  year  only;  at 
the  feflions  next  after  Eaftery  and  at  the  other  feffions  next 
after  Michaelmas^  (which  by  33  H.  8  c.  13.  is  made  move- 
able at  the  pleafure  of  the  juftice,  fo  as  proclamation  be 
made  of  the  time  fifteen  days  before)  in  like  manner  as  is 
tifed  in  the  county  palatine  of  Lancafter.  And  by  that  fta- 
tute it  is  made  impra&icable  in  point  of  time  5  for  i(  it 
fhould  be  executed  now,  it  would  delay  the  party  at  leaft 
two  years,  inftead  of  the  four  months  delay, before.  2. 
This  cuftom,  if  it  now  remained,  extends  only  to  cafes 
of  judgments  given  by  the  judges  ratione  tenuraey  to  fave 
their  fine;  and  therefore  it  does  not  extend  to  a  fine,  nor 
confequently  to  this  cafe,  becaufe  the  judgment  quod  utla- 
getur  is  given  by  the  coroners.  3.  Before  33  H.  8.  c.  13. 
there  were  no  outlawries  in  Cheflery  the  electing  of  coro- 
ners in  the  fame  county  being  nrft  appointed  by  the  faid 
ftatute;  and  therefore  the  cuftom  could  not  extend  to  judg- 
ments of  outlawry.  Holt  chief  juftice  agreed  in  omnibus, 
and  faid,  that  there  was  no  colour  for  the  motion ;  and 
faid  farther,  that  there  was  no  chief  juftice  of  Chefier  be- 
fore the  time  of  queen  Elizabeth y  there  being  but  one  juf- 
tice before.  See  the  account  of  this  cuftom  at  large  in 
Dyer  345.  b.  pi.  6.  '320.  b.  32 1.  a.  b.  from  whence  Coit 
tranferibes  it,  in  4  Inft.  212.     Ex  relatione  trCri  Jacob. 

Rex  verf.  Browqe. 

S.C.  SaJk.  37*. 

SI  R  Bartholomew  Shower  moved  to  quafh  an  indidment, 
becaufe  the  caption  was.  Ad  generalemy  &c.  per  facta* 
mentum  of  the  jury  prefentatum  ext flit,  quod  fepar alia  indicia* 
menta  huic  fchedulae  annexafunt  billae  verde\  to  which  he 
took  two  exceptions.  1.  That  there  was  rio  finding ;  for 
if  there  were  twenty  indi&ments  annexed  to  the  fcheduk, 
and  two  of  them  only  were  true,  and  the  others  falfe,  that 
would  anfwer  the  finding,  2.  That  they  -were  not  indifl- 
ments,  until  they  were  found.  As  to  the  firft,  the  opinion 
of  the  court  was,  that  it  was  well  enough,  feparalia  indic- 
tamenta  importing  all  the  feveral  indi&ments.  But  for  the 
fecond  exception  it  was  quafhed*  becaufe  it  ought  to  have 
been  billae* 

Medina 

* 


The  caption  of 
an  indi&ment 
•ailing  the  bill 
41  an  indict- 
ment''  is  bad. 
a  preferment 
that  the  feveral 
hills  anneXrd  to 
afchtfdule  are 
true,  is  good* 
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Medina  verf.  Stoughton* 

x  $.C.  $elk.  210. 

jjTNASE.      The  plaintiff  declared,    that  the  defendant  AaafHcn  lie, 
\^j  feeing  poffefled  of  certain  million  lottery  tickets,  fold  *s*nft  the  fcikr 
them  to  the  plaintiff,  affirming  them  to  be  his  own,  whereas  ^f^8^" 
in  truth  they  were  the  rickets  of  another  man.     The  defen-  *  thTtimco?* 
dant  pleaded*  that  he  bought  them  bona  fide  before  the  fale,  the  faicto  be 
ind  To  fold  them  bma  fide*,  in  quo  cafu  the  plaintiff  ought  i^°^9  w!,ca 
not  to  bave  his  a&ion,  et  petit  judicium  de  narratione  et  q uod  tf  Xt^^9 
nar  ratio  cajfeiur.     The  plaintiff  demurred.     Holt  chief  juf-  poffeflionof 
tice:    The  plea  is  ill,  and  the  afiion  well  lies.     Where  a  t|*»*tlw 
tnanisinpoueffiorfof  a  thing,  which  is  a  colour  of  title,  K£qJ^ 
an  action  will  lie  upon  a  bare  affirmation  that  the  goods  fold  Jac.  .  74,  pi  6* 
arc  Ms  own*     For  in  fuch  Cafe  it  amounts  tf>  a  warranty,  Ace*  '  KoU. 
and  fo  it  was  adjudged  in  this  court  Mich.  1  JVtll.  fcP  Mar.  fvin.9!«x# 
B.  JJ.  between  Grofi  and  Gardiner,  3  Mod.  261.     X  Show  pi.  6. 
$8.  where  in  cafe  the  plaintiff  declared,  that  there  -being  £* a^  c<* 
a  difcourfe  between  the  plaintiff  and  defendant  concerning  vwTcSt!^ 
the  fale  of  two  bullocks  then  in  the  poffeilion  of  the  defen-  tion^n  tfatcafr 
dant,  the  defendant  fold  them  to  the  plaintiff,  fidfely  affirm-  *» *<***«. 
ing  them  to  be  his  own,  *U  revera  they  were  the  bullocks  p ',^£d*  ^  x# 
trf"  Jr  &  and  upon  this  reafon  it  was  adjudged  for  the  plain-  %Ti$noanfwer 
tiff,  after  motion  in  arrcft  of  judgment,  according  to  2  Cro,  tofuchaflioa 
196.     Roftwell  tv  Vaughan\  but  otherwife  in  cafe  of  land,  JJJL&  J}^ 
becaufe  there  the  purchafer  may  fearch  into  the  title.    And  bona  fWe,*and 
Gould  juftice  faid,   that  he  drew  the  declaration  in  the  cafe  therefore  better* 
of  Grofs  t>.  Gardiner,  and  purpofcly  fheweda  poffeffion  of  ^th?n^?bc 
the  bullocks,  for  (a)  the  queries  turned  upon  that  difference,  riwin  apieT 
But  the  great  queftion  of  this  cafe  was,  whether  they  ftiould  to  an  aaion  by 

S've  find  judgment,  or  only  refpendes  oufter  ?  Mr.  Northey  bil1  f  «^clufloo 
%  id,  that  petit  judicium  de  narratione  is  always  in  bar  in  this  mc^lf  "the" 
court ;  in  abatement  it  is  petit  judicium  de  billa,  it  quod  billa  declaration  is 
caffetur\  and  judgment  quod  billa  cajfetur  cannot  be  given  in  ?  c°nctafion 
this  cafe,  becaufe  it  is  not  prayed.    Holt  chief  juftice:  That  J ^"^^ 
is  true  in  demurrers,. but  not  in  pleas,  becaufe  there  it  is  cannot affign 
eftio  non  ;  for  a  man  may  plead  in  abatement  of  the  decla-  error  upon  an 
ration.     G#dtf  juftjee  :  Where  a  matter  of  bar  is  pleaded  in  jfh£fc^tt* 
abatement,  the  plaintiff  fhall  have  judgment  in  chief.     The  r.«Cc.  Holt 
matter  of  this  plea  is  plainly  in  bar,  being  new  matter  out  *6°  pi  3. 
of  the  declaration;  and  the  defendant  fays,  in  quo  cafu  the  f^vyJcJJ1* 
plaintiff  ought  not  to  have  his  adion,    which  is  in  bar.  pfcader. \.  B? 
Holt  chief  juftice:   If  a  man  pleads  matter  which  goes  in  16,   2d. id. 
bar,  but  begins  and  concludes  his  plea  in  abatement,    it  ▼+*■**•*• 
wiO  be  a  plea  in  abatement;  for  it  is  the  beginning  and 
conclufion  that  make  the  plea.    See  I  Sid.  180,  290.    But 
if  he  begins  in  bar,  though  he  conclude*  in  abatement;  or 
concludes  in  bar,  though  he  begins  in  abatement;  it  will 
be  a  plea  in  bar,     Gould  juftice :  In  the  demurrer  the  plain- 
r    .  (*}  Sid  Vide  iT.R.jS.  ^ 
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Medina     tiff  prays  his  damaged;    which  is  ill.     Holt  chief  juftice: 
v  It  was  held  in  this  court  in  the  cafe  of  Biffe  v.  Harcourt 

[3  Mod.  281.]  ante  339.  (a)  that  if  the  defendant  pleads 
(*;  vide  ante  v  matter  of  feft  in  abatement,  which  the  plaintiff  confefles  and 
358,  and  the  av<fldSj  there  in  the  conclufion  of  his  plea  he  cannot  pray 
•    w  damages,  but  mufi:  affirm  his  writ;  but  if  he  denies  the  faft, 

he  may  pray  judgment  de  damnis ;  becaufe   if  the  nutter  of 
fa<£V  be  found  for  the  plaintiff,  he  {hall  have  final  judgment. 
GUb.Hift     ^n<j  \n  another  cafe  afterwards  upon  a  fcire  facias  they  held, 
C.B.44.      tnat  if  tne   defendant  pleads  matter  of    fad  in  abatement, 
and  the  plaintiff  replies  and  denies  the  fad,  he  may  pray 
execution;  but  yet  if  judgment  be  given  for  the  plaintiff 
upon  demurrer  to  the  replication,  it  fhould  be-only  refpon- 
des  oujier.     The  court  gave  judgment  in "  this  cafe,    quod 
refpojuUat  ulterius,  becaufe  they  (aid  that  would  not  be  mif- 
chievous;    for   if  it  were  error  the  defendant  could  not 
aflign  it,  it  being  in  his  favour.     And  in  another  cafe  laft 
n     term,  between  Roofier  and  Sawkins,  Holt  460.     Holt  chief 
juftice,  held,  that  if  a  plea  in  bar  be  pleaded,  and  the  court 
gives  judgment  only  to  anfwer  over,  it  cannot  be  afligned 
for  error,  becaufe  it  is  for  the  defendant's  benefit;   as  (b) 
(ijD-acc.  ante  if    the  court  grants  an  effoln,  where  none  lies  by  law.      Ex 
8o-  relatione  nCri  Jacob. 

'     Sir  Crefwell^Levinz  verj.  Randolph. 
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S5 ££L  T\  E  B  T  upon  a  bond  of  40/.  brought  by  Mr.  ferjeant 
cd  for  the  pay-  &Jf  Levinz,  m  late  treafurer  of  Grafs  Inn>  againft  the 
mentof  all  dues  defendant,  acoumeller  at  law  and  member  of  the  fame  fo- 
wurt  affair-  ciety.  The  defendant  craves  oyer  of  the  bond  and  condi- 
rifter,  if  the  de- tion,  which  was,  that  if  the  above  bounden  Herbert  Ran* 
fendam  pleads    dolph  (hall  from  time  to  time,    and  at  alt  times  hereafter, 

'JiStfon'that6"  wdl  and  tru,V  PaV|  °r  Caufe  t0  be  P3^'  a,J  fucn  fum  ■"* 
Jbra  length  of  fumSxof  money  as  (hall  become  due  by  him  for  commons 
time  each  bar-  vacations,  penfions,  dues  and  duties  whatfoever,  belonging 
ri(*erhJn,alnmial  unto  ^raf%  !***>  anc*  &aH  obferve  all  fuch  order  and  orders 
fumforpen-  °f  penfions  as  {hall  be  made  from  time  to  time,  and  at  all 
tions  to  the  times  hereafter,  in  Grafs  Inn  aforefaid,.that  then,  fcfr. 
wtaforer  of  the  upon  which  the  defendant  pleaded,  that  he  a  tempore  eon- 
i^Lintiax^fe^on's/cr^  praedi&i  ufquediem  exhibitions  billat praediftae 
that  an  annual  bene  et  pdeltter  folvit  omnes  den  a  riorum  fummas  et  obfervavit 
payment  was  in  omnes  or  dines  in  conditione praedicla  fpecifieatos  mentionatos  it 
deSanTat  the  ^ntentos  ex  parte  fuafohendos  et  obfervandos  fecundum formam 
time  of  the  com-  et  effe&um  ejufdem  conditions,  viz.  apud  parochiam jan&i  An* 
tnencementof  Jreae  Holborn  praedifiam  in  comitatu  pt aedifto.  Ethoc^c. 
Sodf though  Et  Pra*<l*flus  Crejiuelldicit,  quod  ipflt  per  pit  qua  per  praedic- 

h  does  not  (hew  turn  Herbertumjuperiusplacitando  allegata  ab  acliene  Jua  prat- 
that  fuch  fum  difta  inde  verfus  eunt  habenda  praecludi  non  debet,  quia  protef- 
VaS  ded  ^Vvontan^°  quod  praediflus  Herbertus  non  folvit  aliquas  denariorunx 
a  bond  conditioned  for  the  payment  of  a  fum  in'grofs,  the  obligor  is  bound  to  pay  it,  though  it 
is  not  demanded.  Q^  Whether  in  debt  upon  a  bond  conditioned  lor  the-pectonnance  of  fevtraft 
things,  a  general  plea  of  performance  is  good.  Vide  i  Sid.  21s.pl  a*,  i  Ley.  303.  Keihr* 
95.  3.b.pl.3«    Caro.PkadeT,*W,J3.    id. JSa\  voL  5.  p.  J57. 

•   fummas 
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fitmmas  nee  obfervavit  aliquos  or  dines  in  conditions  praediflafy**      Litik  t 
cificatos  ex  parte  fua  folvendos  et  obfervondos  fecundum  for  mam    ranJ0,  ,- 
ct  effeclum  ejufdem  conditionis^  fro  placito  idem  Crejwell  dicit  ^ 

quod  praediclum  hofpitium  Graienfe,  communiter  nuncupatum 
Gray's  Inn,  in  praedicla  parochia  fancli  Andrege  Holborn  In 
comitatu  praediclo  eft  et  a  tempore  diu  et  longinquo  praeterito 
fuit  antiquum  hofpitium  curiale  et  antiqua  laudabUis  et  bonora* 
bills  fociet as  generoforum  leges  hujus  regni'  Angliae  Jludentiumy 
vocatum  an  inn  of  court,  necnon  ur.um  de.  quatuor fociet  at  ibus 
et  hofpitii  s  curialibusy  vocatis  inns  of  court,  hujus  regni  Ang- 
liae  de  et  inquibus  aut  oliquibus  veluno  illorum  quatuor  hofpitii 
^rum  et  focietatum  omnes  et  finguli  generofi  et  perfonae  leges 
Angliae Jfudentes  ad  barram  et  in  confiliarios  ad  legem  evoeandi 
froficiendi  et  allocandi  admijji  educati  et  approbatifunt  et  per 
totum  tempus  praediclum  fuerunt  et'ejfe  confueveruntptiufquam 
Jic  ad  barram  evocantur  feu  confiliarii  ad  fegem  profetli  et  alio- 
cati  funt  fuerunt  vel  effe  potuerunty  in  quo  quidem  hofpitio  et 
foeietate  Graienftfunt  et  a  toto  tempore  praediclo  fuerunt  fepa- 
rales  gradus  generoforum  focietatis  illlus  et  inter  alios  unus  et  i 

principalis  gradus  qui  ex  letloribusy  Anglice  readers,  et  eorum 
ajfiftentibus  confiflit^  qui  quidem  leclores  et  affj/lentes  funt  et 
nominantur  focii  de  bancoy  Anglice  benchers,  bofpitii five  focie- 
tatis Gralenfisy  ac  hujufmodi  focii  de  banco  pro  tempore  exif- 
tentes  funtet  per  totum  tempus  praediclum  fuerunt  gu  bernatores 
et  regulatores  focietatis  et  hofpitii  illiuSj  cur  am  habentes  inter 
alia  exatninandi ad  barram  evoeandi  et  in  eonjiliarips  ad  legem 
froficiendi  et  allocandi  fludentes  et  membra  diclae  focietatis^ 
unus  quorum  .quidem  focior  urn  de  banco  per  et  inter  feipfos  de 
tempore  ih  tempus  eleelus  adinde  nmrunatus  ejletfuit  tbejaurarius 
hofpitii  de  Gray's  Inn. praedicli,  et  nomen  et  officium  Mud  per 
duos  annos  inftmul  ufualiter  aut  eo  circiter  habet  exercet  gaudet 
et  occupat  et  habere  exercere  gaudere  et  occupare  folet  etfolebat 
a  toto  tempore  fupradiclo,  qui  quidem  thefautarius  pro  tem- 
pore exiftens  inter  alia  tanquam  ad  ejus  officium  fpedanti  a  capiat 
et  cepit  ac  per  totum  tempus  praediclum  capere  confuevii  ibidem 
de  et  a  quolibet  ad  barram  evocato  et  in  confdiarium  ad  legem  ^ 
profeclo  et  allocato  per  fociosde  banco  diclae Jocietatis  aut  hofpitii 
Graienjis  hujufmodi  fcriptum  obligatorium  cum  hujufmodi  condi- 
tione  fuperius  fpecificata  ad  etfuper  hujufmodi  ejus  evocation  em 
ad  barram  ibidem^  -et  quilibet  fie  ad  barram  evocatus  nee  non 
quilibet  in  eandam  Jodetatem  admiffus  (dum  unus  membrorum 
ejufdem  extitit)  folvit  et  a  toto  tempore  fupradiBo  Jolvere  con- 
fuevit  hujujmodi  thefaurario  pro  tempore  exijlenti  in  ufum  diclae 
focietatis  quondam  parvam  denariorum  fummam^fci licet  tresfoli- 
dot  et  quatuor  denarios*  annuatim  nomine  penjionum  juarum, 
Anglice  his  penfions,  viz.  duodecim  denarios  quolibet  termino 
fancli  Michae  lis  et  duodecim  denarios  quolibet  termino  fancli  Hila-r 
tit  ac  unumfolidum  et  quatuor  denarios  pro  termino  Pafcbae  et 
termino fandt  Trinitatis^ergafujlentationempublicorum  einecef 
far  tor  urn  onerum  expenfarum  et  cuflagiorum  focietatis  praediclacj 
fcilicetapud  hofpitium  Graienfe  praediclum  in  parochia  praediif a  1 

Q.q2         ^  Et 
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Livin*  .     £}  }jtem  Cnjwtll  tdteriut  (Heft,  quod  tempore  confeSionis Jerspti 
Aaw^olfh.  prat&&*  ipfimet  Juit  unus  Jociorum  de  banco  jocietatis  ill'tus  ac 
thefaurartus  dlfli  hojhitii  Graienfis  prims  adinde  debit*  mods 
eltflus,  viz.  apudhypitium  Mud  in  oaaem  parochia,  quodque 
ffaedidus  Herbertus  {tunc  et  antea  unus  generojornm  et  mem" 
brorum  ejuflem  Jocietatis  exijiens)  adtunc  et  ibidem  per  Jociosde 
Banco  Jocietatis  et  hojphii  llfius  ad  burr  am  evocatns  et  unus  e$n~ 
Jiliarius  ad  legem  profeclus  et  allocatus  Juit  juxta  laudabilem 
moremindeatoto  tempore  Jupradiclo ibidem vjitatumyet Juperinde 
d'tclum  Jcriptum  obligator ium  cum  condition!  praedida  injormu 
fraedicla  eidem  Crefivell  adtunc  et  ibidem Jccit^  et  unus  mem- 
brorum  Jocietatis  Huns  ibidem  adbuc  exijnt  quodque  ultimo  die 
termini  Janclae  Trinitatis  anno  regni  domini  Gulielmi  tertii 
1     nunc  regis  Angliae,  y  r.  nono  {quodam  Daniele  Beding field. arm- 
gero  adtwu  et  antea  et  poftea  thejaurario  Jocietatis  et  bojpitxi 
;  Graienfis  praedicli  exiftente)  Jumma  triam  jolidorum  et  quatuor 

denariorumprotenfumibus  ipfius  Herberti  diclo  hoJpii'toJpeQans 
fro  uno  anno  rntegro  adtunc  finito  aretro Juit  et  adbuc  exifi.it 
injoluta  contra  formam et  effeSfum  conditions  praedfdae ;  Et  hoc 
faratttsefiverificarej  Vnde petit  judicium  et  debt  turn Juum  prac- 
diclum  una  cum  damnisjitis  occafione  detentionis  debrli  HBusJtbi 
adjudicari,  &c  W.  Mixon*  L-  Agar*  To  which  replica* 
tion  the  defendant  demurred  and  (hewed  for  eaufe>  quod 
' /  Per  plocitum  praedidum  non  conjlat  quod  ipje  idem  Herberts 
eonditionemjcrrptiobligatoriipraedidialiquomodo  infregit%quod- 
que  eft  incertum  et  caret  Jorma?  t£c.  Geo.  Barret*  And  the 
plaintiff  joined  in  demurrer. 

t/ixw  Montague  for  the  defendant  took  two  exceptions  to 
<he  replication*  i.  That  in  theaffignment  of  the  breach  no 
demand  wis  alleged,  which  ought  to  be,  becaufe  it  was  an 
uncertain  payment.  1.  The  breach  is  not  positively  al- 
leged, for  jt  may  be  the  defendant  paid  his  penfions  to  the 
treafurer,  and  the  treafurer  did  not  pay  them  to  the  foriety, 
and  then  they  will  be  arrear  to  the  fociety,  and  yet  not 
due  from  the  defendant.  Sed  non  allocatur.  For  per  Holt 
chief  juftice  no  demand  is  neceflary  for  this  fum,  being  a 
fum  in  grofs.  And  pet  Gould  juftice,  the  defendant  here 
W  ™*?wc  after  pleading  general  performance,  is  (a)  eftopped  to  (ay, 
that  there  was  no  demand.  To  which  Holt  chiefiuffice 
agreed.  Cra.  Car:  76.  Chapman  v.  Chapman.  2.  The  al- 
leging that  (b  rtiucb  was  in  arrear  for  penfions  from  the 
defendant  is  a  fufficient  breach  y  for  if  they  had  bfen  paid 
to  the  treafurer,  that  had  been  payment  to  the  fociety,  and 
fo  they  had  not  been  in.  arrear.  But  it  had  been  better 
pleading,  to  have  faid,  that  the  defendant  had  not  paid, 
<3c.    And  judgment  was  given  for  the  plaintiff,  nifi,  &a.m 

Afterwards  Mr.  Citt^flxwedcaufe,whyjudgmentoughe 
Hot  to  be  given  for  the  plaintiff  (Holt  dbfinte)  Turten  and 

Gould 
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Gould  jtiftices  being  only  in   court.     And  fee  fiiid,   that      i*"ft* 

it  did  not  appear  by  this  pleading  that  the  penfions  were  due    R AK^tf  n. 

within  the  conditionof  (he  bond,  for  it  k  only,  that  every 

cntfehh  etfolvere  conjuevi^  which  is  no  prescription,  and 

therefore  Cannot  make  a  due ;  and  it  is  not  faidftfoere  on- 

fueiit  tt  dettifc.    But  the  two  judges  were  of  opinion,  that  _, 

Aefe  penfions  appeared  to  be  due  upon  the  record.     And 

therefore  judgment  for  the  plaintiff.     Note,  Northey  tdok 

exception,  that  their  plea  was  ill*  becaufe  they  ihould  have 

ihewn  a  fpeeial  performance.     And  he  (aid,'  the  opinion  of 

the  court  was  fo  about  four  years  ago  in  the  cafe  between 

the  Middle  Temple  and  Mr.  Aliifin  upon  fuch  a  bond,  and 

fuch  a  plea,  ana  fitch  a  breach.      But  to  thp  no  opinion 

was  given  by  the  court.     See  for  it  i  Gi<L*Li$.  334,     it 

Buffi*  3*-  43*     Cro.  EL  749.     I  Roll.  Rep;  1*73.  382.  Cro. 

EL  232.  x  Vent.  121.     Moor,  S$6ypl.  1175.  Hob.  12.     1 

Saund.  52.     2  Saund.  409.     Cro.  Jac.  559.   Cro.  Car.  42  r« 

%  Mod.  305.  difference  between  the  pleading. 

ffntr.  Madh.  ft 

Coux  verf.  Lowther.    Error.  C.  B.  X&Vw*^ 

*T  Hamas  Lowther  brought  an  a&ion  of   trefpafs  againft  wkhimireda-    pr/Z— 
*    Lancelot  Salkeldfenior,  Lancelot  Salkeldjunhr, and  George  ^ef^^ 
Couxy  of  his  houfe  broken,  and  of  the  expelling  him  from  r^pWmiff  can- 
Iris  houfe,  and  keeping  poflefiion;   and  of  his  goods  ibidem  not  enter  up 
invtntis  capitis  et  afportatit,  lie.    The  three  defendants  ap-J^S™™**3"1* 
peared  by  one  attorney,  and  Coux  pleaded  not  guilty  to  thfe  ^unkfehe  firi* 
whole;  upon  which  iffue  is  joined.     The  two  Salkelds  quoad  either  enters  a 
the  force  and  arms,  and  the  expulfion,  and  the  extratention  neffleprofequi  at 
of  the  plaintiff  out  of  the  houfe,  plead  not  guilty,  upon  which  y^e  1  war. 
iffue  is  joined;   and  auoad  the  refidue  of  the  trefpafs  they  90. 306. 
juftify,  as  bailiffs  to  Sir  George  Fletcher,  the  taking  of  the  w  fuggefts  upon 
goods  as  a  diftrefs  for  rent  arrear  referved  upon  a  demife  to^"^j?^u^r 
the  plaintiff  by  Sir  George  Fletcher  of   the  premiffes,  if<\  omitting  him. 
The  plaintiff  replies,  that  they  committed  the  refidue  of  the  His  death  is  a 
(aid  trefpafs  of   their  own  wrong,  in  forma  qiur  ^demthe{^f^^^4 
plaintiff  Juperius  ver/us  eos  inde  queritur,  Abfque  hoc  that^n  affion  in 
they  took  the  goods  tn  etfuper  dimijfapraemiffa  prout  illifupe-  which  ft  is  no 
rius  allegaverunt  Et  hoc  paratus  eft  tferificare>  iic.  The  two  J^JJjjfiJJL 
Salkelds  rejoin,  that  they  rook  them  upon  the  demifed  pre.  tomey, """.  * 
mifes  prout  fuperius  placitando  allegavcrunt,  Etde  hocponuntfe  Inana&ion 
fuper  patriam.    And  the  plaintiff^m/ViVrr.     The  entry  was,  *v**b  *****£ 
chat  at  the  day  in  bank  the  plaintiff  venit  per  attomatum  fuum  p^cqui  a!* 
fraedi&umt    and  by  the  pojlea  it   appeared,  that  the  jury  mounu to  arc- 
found  Coux  guilty  of  the  trefpafs,  tic.     Et  quoad primam  ex-  J?*'*:   Semb# 
itum  between  the  plaintiff  and  the  two  Salkelds  joined,  unde  scmbt  tom.9i  * 
they  laid  that  they  are  not  guilty;   the  jury  found  them  wnr '90. 

againft feveral,  nor.  Semb.  ace.  1  Wilf.  90.  Semb,  com.  Cro.  £1. 762.  Vide  Co.  Litr.  1 3c. 
a.  Cro.  Jac.  ai  1.  A  retraxit  in  trefpafs  as  to  one  of  feveral  defendants  discharges  all  Semb.  ace. 
Cro.  EJ-  76 1. '  8e4  vide  poll.  7  •  6.  A  sefraxit  cannot  be  entered,  by  attorney.  A  retraxit  after 
judgment  (hall,  ankfsthe  contrary  appearon  the  record,  bepitfumed  to  have  been  entered  by 
the  plaintiffin  pcribn. 

guilty  i 
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Cotix        guilty;  Et  quoad,  allum  txttum  between  the  plaintiff  and  the 


• LoWTKKftv 


two  Salkclds  interim  ftmilitir  junflum  iidem  juratores  fuper  fa- 
cr amentum  fount  dicunt  quod  praedifii  the  two  Saute  Ids  the 
goods  inframentionata  in  et  fuper  dinujj'apraemijfa  non  ceperunt 
prout  praediclus  the  plaintiff  fuperius  replicando  allegavit  i  and 
they  give  damages  14/.  cofts  40*.  and  then  the  entry  con- 
tinues, Et  fuper  hoe  idem  the  plaintiff  dick  quod  praediclus 
Lancolot  Salkeld jenior  modomortuus  cxijiiu  et  praedidi  Lancelot 
junior  et  Georgius  hoc  non  dedicunt ;  quodqut praediclus  Lancelot 
junior  tempore  timparentiae fuae praeditlae  per  praefatum  y*fe- 
phum  Rolfe  attornatumfuum  ut  praefertur,fcilicet  crafonofanc- 
tae  Trimtatis  anno  regni  domini  nunc  regh  nonoy  et  diu  pqfiea 
fu'rt  infra  aetatcm  viginti  et  unius annorunu  Et ea ration* petit 
judicium  verfus  praefatum  Georgium  de  etfoperveredt£&umprae<+ 
diftumftbi  reddi ;  tdeo  confide  r a  turn  tjl,  quod  praediclus  Thomas 
recuperet  verfus  praefatum  Georgium  damnafua  praedifia  ad 
fexdecim  librae  per  juratores  praediclos  in  forma  praedicla  af- 
feffa  necnon  quatuo*decim  Ubras  fex  folidos  it  0Q0  denarios  eidem 
Tbomae  qd  requifitionem  foam  pro  mi/is  et  cuftagiisfois  per  cu- 
riam hie  de  increments i  adjudicates,  quae  quidem  damna  in  Mo  fir 
attingunt  ad  triginta  Ubras  fex  Jolidos  etoclo  denarios  \  Et  fuper 
hoc  idem  Thomas  fajeturfe  nolle  ulterfus  profequi  verfus  praefa- 
tum Lancelot  Salk  eld  junto  rem  fuper  veredi3um  praedidum*  fed 
vlterius  profequi  fuper  yeredi&um \  illud penitus  deadvocat  ctre- 
cufaty  Ideo  confuieratum  e/iy  quod praedifius  Lancelot  junior  eat 
indejine  diey  crV.  et  quoa  praediSus  Thomas  habeatexecutionem 
verfus  praefatum  Georgium  de  damnis  praediclis,  &c.  Upon 
which  judgment  Coux  brought  a  writ  of  error,  and  affigned 
the  general  errors.  And  Mr.  Nortbey  counfcl  for  the  plain  - 
tiffin  the' writ  of  error  argued,  that  this  entry  of  the  nolle 
profequi  amounted  t<5  a  retxaxi^  and  therefore  cannot  be  en- 
tered by  attorney,  but  ought  to  be  entered  in  proper  perfon  ; 
and  therefore  being  entered  by  attorney  it  is  error.  And  for 
that  he  cited  8  Co.  58.  a.  Boechtr,%  cafe,  in  point.  *  ;  Roll. 
Abr.  584.  Co.  LitU  138.  b.  139.  a.  Co.  Entr.  283.  But 
agatnfi  this  it  was  argued  by  Raymond  for  'the  defendant  in 
error,  .that  the  entry  here  of  the  nolle  profoqui  is  not  by  at- 
torney ;  for  though  the  plaintiff  in  the  original  a&ion  ap- 
pears at  the  return  of  thepo/Iea  by  attorney,  yet  when  he 
enters  the  nolle  profequjy  rje  fays  quod  idem  Thomas*  vi%.  the 
plaintifF/afe/ur,  tJc.  and  it  is  not  fatd,  as  it  is  in  Berber's  cafe, ' 
that  the  plaintiff  per  attornatumfuum  faUtitry  and  therefore 
the  cburt  wil]  take  it  to  (*e  entered  in  proper  perfon ;  for 
fince  it  is  not  exprefly  (aid  to  be  by  attorney,  (hey  will  in- 
tend it  to  be  improper  perfon,  becaufe  fuch  intendment  will 
fupport  the  judgment**  wbeteas  the  contrary  intendment 
would  reverfe  it ,  and  always  wfcere  the  court  betakes  idelf 
to  intendment,  it  fhaJI  be  rather  to  affirm,  than  to  reverfe  ' 
any  judgment. '  And  for  this  he  cited  the  cafe  of  Pemberton 
v.  Stanhope  adjudged  in  this  court  this  term,  where  the  en- 
*"     v'   "  r"  ••.-•■  try 
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try  was  as'  in  this  cafe  as  to  this  matter,  and  Turton  and  Cou* 
Gould  jufticcs  (abfente  Holt  chief  jufticc)  held,  that  the  entry  LoWYH.Et 
was  in  proper  perfbn,  and  not  by  attorney.  And  of  that 
opinion  they  were  in  this  cafe ;  but  as  to  this  Holt  chief 
juftice  gave  no  opinion.  2.  He  argued  that  this  entry  of 
the  nolle  profeaui  did  not  amount  to  ^.-retraxit?  which  would 
be  a  releafe,  Dot  chat  it  is  an  agreement,  that  the  plaintiff 
will  not  proceed  againft  the  other  defendant,  and  fuch  agree- 
ment and  acknowledgment  (hall  be  an  abfolute  bar  as  to 
him,  but  thai  notwitnftanding  the  plaintiff  might  proceed 
againft  the  other  defendant?.  And  for  this  he  cited  Cro. 
Cr.  239.  243.  2  Roll.  Abr.  joo.  pi  5.  Waljb  v.  Bijbop? 
as  a  refolution  in  point ;  where  in  battery  againft  two  the 
one  pleaded  not  guilty,  the  other  juftified,  upon  which  feve- 
rs! iffues  were  joined,  and  verdi&s  in  both  for  the  plaintiff, 
and  feveral  damages;  the  plaintiff  entered. a  nolle profequi 
againft  the  one  defendant,  and  took  judgment  againft  the 
other ;  and  it  was  objected,  that  the  entry  of  the  nolle  profe* 
qui  amounted  to  a  retraxit?  arid  therefore  it  being  entered  be* 
fojre  judgment  againft  the  other,  he  could  not  have  judgment 
againft  him,  becaufe  a  retraxit  is  a  releafe,  and  a  releafe  to  x 

one  in  trcfpafs  is  a  releafe  to  all ;  but  the  court  held  that  it 
was  nor  a  retraxit,  but  a  bare  acknowledgment,  that  he  , 
would  proceed  no  further  againft  him.  And  Cro.  Car.  551, 
Dennis  v.  Powell,  3.  He  cited  feveral  cafes,  where  fuch 
entries  were  by  attorney.  Co.  Entr.  172.  b.  650.  b.  676.  b9 
203.  0.  699.  a.  I  Book  of  Judgment?  127.  205.  219.  181, 
055.  190.  rBook  of  Judgments^  %7f)*,fl  29.  %l.pl.  1.60. 
pi.  12.  70.pl.  34.  75.  pi  59.  89.  pi  io.  153*  pi  28.  223. 
pi  12.  152.  pi  6.  237.  pi.  24.  Eajl.  Entr.  583.  a.  654.  b. 
2  Saund.  379.  remtjit  damna  entered  by  attorney.  1  Sound. 
342.  Jemmot  et  at -v.  Bagus.  Intr,  Hil  3  yW.  &f  M.  £. 
JL  Rot.  759. 

And  Hah  chief  juftice  faid,  that  it  is  a  great  queftion,  if 
this  would  be  a  rctrp#it\  and  it  feemed  to  him  that  it  Would 
not.  But  he  gave  no  pofltive  opinion.  And  he  feemed  to 
make  a  difference,  where  there  are  many  defendants,  and 
where  but  one  ;  that  in'  the  former  cafe  a  nolle  profequi  will 
not  amount  to  a  retraxit?  contra  where  there  is  but  one  de- 
fendant. See  6  Ed.  3.  30,  3.1.  Then  Mr.  Nortbey  argued 
farther,  that  this  judgment  ought  to  be  reverfed;  becaufe 
at  the  time  wherkjhe  court  gave  judgment  againft  Coux  for 
the  whole  damages,  to  which  the  other  defendants  were 
liable, ,  the  damages  being  joint,  they  did  not  know,  whe- 
ther the  plaintiff  would  enter  a  nolle  profequi  againft  the  other 
defendants  g  and  therefore  it  was  erroneous  in  the  court  to 
give  judgment  againft  one  defendant,  and  to  do  nothing  as 
to  the  other ;  and  therefore  that  it  was  a  difcontinuance,  and 
intrefpafs  a  difcontinuance  as  to  one  is  a  difcontinuance  as 
to  all.     39  Ed.  3.  3.    30  J/Jjf  36.     38  JffiJ.  17.     And  he 

cited 
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c<>**  cited  Cro.  EL  762.  Green  v,  tharnoek  tf  Starneii,  where  ifc 
LdwTHEfc.  trefpak  Starneii  did  not  appear  at  the  day  ar  which  he  ought 
by  xh2  imparlance;  Charnock  pleaded  in  bar,  to  which  the 
plaintiff  replied,  and  upon  demurrer  day  was  given  till  the 
next  term,  and  then  it  was  adjudged  for  the  plaintiff,  and 
fan  fame  term  he  entered  a  nolle  profeqv}  againft  Starneii* 
and  then  a  writ  of  enquiry  was  aVarded  againft  Gbarmckr 
and  upon  the  return  adjudged  againft  him  ;  and  upon  error 
brought  this  judgment  was  reveffed,  becaufe  there  was  nc* 
judgment  entered  againft  Starneii  by  nil  dixit,  nor  day  givenr 
which  was  a  difpontinuance  of  the  fuit ;  and  the  nolUprofe- 
qui  againft  him  comes  too  late,  and  a  difcontinuancfc  agatnft 
6ne  was  a  difcontinuance  againft  both,  and  of  the  intire  fuit. 
And  fo  in  the  prefent  cafe  the  nolle  profifui  conies  too  late, 
the  ftrit  being  discontinued  before;  but  it  might  have  been 
otherwife^  if  the  nolle  profequt  hari~been  entered  before  the 
judgment^  as  the  Cafes  are  of  IVatJb  u>  Bijhop,  Grt,  Car.  239. 
and  Rodney  v.  Stroi^d,  3  Mod.  xoi .  a.  He  agreed,  that 
there  are  authorities,  that  where  the  defendants  lever  in 
pica,  and  the  jury  find  (event!  damages,  that  the  plaintiff 
may  take  judgment  againft  the  one^  and  enter  a  nolle  pro/e- 
,       wnr  1ut  '*8UP^  tn*  ^^  tne  nolle  projequi  being  entered  before* 

30V '  tZ  •'  the  judgment  y  but  there  is  no  (0)  cafe  in  the  books  that 
warrants  fuch  entry  of  a,  nolle  projequi  where  the  j  ury  find  the 
damages  jointly.  That  this  matter  of  the  entry  of  nsllefr*- 
fequPs  has  received  already  too .  much  countenance,  and 
ought  not  to  expe#  any  moreTencouragenient,  fince  they 

wTcuiu^  to  enc0l^rage  tne  (J)  joining  pf  peribns  in  attion* 
*  '*  for  vexation  only^  where  the  party  has  no  caufe  of  adioa 
againft  them.  3.  He  laid,  that  the  appearance  of  the  in- 
fant by  attorney ^ras  error,  and  amounted  to  a  difcontinuance ; 
and  that  the  plaintiff  could  not  take  judgment  againft  $£ 
one  defendant  without  the  other,  becaufe  that  wtre  contrary 
to  his  demand  in  his  writ,  and  therefore  it  abates  his  writ. 
And  for.  thefe  reafons  he  prayed,  that  the  judgment  might 
be  revcrfed.  '  ":  ■*  '   •     ^  * 

/Uiintirejudg-  E  contra  it  was  arg^dby  l!rfyw«^ft>r  the  defendant  in 
ni'ent  agairift  fc-  error.  And  he  agreed,  that  if  in  this  caife  judgment  had 
Arn^cf^r?cS becn  taken'againft  all  the  defendants,  it  had  been  errone- 
a$*ban  tfki»e  ous>  an(*  ougnt  t0  nave  been"  reverted  as  to  all,  anil  not  ooIf 
erroneous  as  to  as  to  the  infant,  who  appeared  by  attorney,  dr  only  againft 
one.    R.  acfr     the  fa&  man,      £>.,/  Jac%   %y>,      ,   £,//.   jff,r.  776.   pi  % 

5tr'7*^  Bird  v.  Bird,  Cro.  Jac.  303,.     King  v.  Marbordugh&  Crah. 

Allen,  74.  Stile,  i%i.  125.  Aylett  v.  dates,  Aflkult  and 
battery  againft  four,  one  being  in  infant,  and  all  appeared 
by  attorney  5  judgment  for  the  pJaintiff,  and  it  was  feverfcd 
as  to  all.  I  Roll ,  Mr.  775.  ^A  2.  Scudamare  v.  Seriven*' 
trefs  and  yerdtfr.  against  three  defendants,  one  dies,  judg- 
ment againft  all,  and  it  was  reverfed  as  to  all,  and  not  only 
as  to  th?  dead  man*    And  the  reafon  is  given  in  the  feii 

bock>\ 
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took*,  becaufe  the  judgments  were  intire  j  which  reafon  fovs 
/ails  in  this  caJS,  finee  no  judgment  is  taken  againft  him  .  v 
who  appeared  by  attorney,  nor  againft  the  dead  man*  And  **VT**B* 
as  to  the  dead  man,  that  feems  to  tie  a  fettled  point,  that 
where  trefpafs  is  brought  againft  feveral,  and  they  plead 
not  guilty,  and  one  of  them  dies,  and  a  venire  and  dtjlringas 
iflue  to  try  the  iffue  between  the  plaintiff  and  the  two  de- 
fendants, and  a  verdi&  for  the  plaintiff  againft  both ;  the 
plaintiff  may  furmifc  the  death  of  one  of  the  defendants,  and 
Dull  have  judgment  for  the  whole  againft  the  other,  and  good, 
4  H.  7.  7.  7  H.  6.  21.  b.  Cro.  Car.  426,  W.  Jon.  367. 
I  RoH.  Abr.  767.  756.  Tipper  v.  Lenten*  and  Ventr.  249. 
3  Keb.  254.  England  v.  Qerk.  Stile.  299.  Prefton  v,  Mort- 
Uck.  And  of  this  opinion  the  whole  court  feemed  to  be  as 
to  the  dead  man.  And.  then  he  urged,  that  now  no  judg- 
ment being  taken  againft  the  infant  who  appeared  by  attor- 
ney, he  is  quafi  out  of  the  cafe.  That  although  there  are 
not  many  books  that  warrant  the  taking  of  judgment  againft 
one  of  the  defendants,  and  the  entry  of  a  nolle  profequi  as  to 
the  other,  where  the  damages  are  joint ;  yet  it  feems  to  be 
warranted  by  the  reafon  of  the  law;  for  where  divers  per- 
fens  commit  a  trefpafs,  the  law  regards  them  all  as  principal 
actors,  though  one  of  them  be  more  active  than  the  other; 
and  therefore  the  party  may  either  have  an  a&ion  againft: 
one,  and  recover  all  his  damage  againft  him ;  or  have  an  - 
a&ion  againft  them  all,  and  make  them  all  contribute  to  his 
reparation;  therefore  ftnee  Coux  might  have  been  charged 
with  all  the  damages  in  an  action  againft  him  alone,  he  has 
no  reafon  to  complain,  for  the  number  of  the  defendants  is 
not  any  meafure  of  the  damages  to  the  jury,  but  the  injury 
fuftained-*  fo  that  there  is  no  particular  prejudice  to  this  de- 
fendant, he  fuftaining  the  whole  burthen,  ftnee  he  was  ori- 
ginally chargeable  with  the  whole ;  and  therefore  no  reafon  to 
Feverfe  this  judgment,  becaufe  }ie  is  charged  with  the  whole. 
Hob.  76.  1  Roll  Rep.  233.  2  Roll.  Abr.  100.  Uu  F.  pi.  1. 
Parker  v.  Sir  John  Lawrencemi  Wood.  Trefpafs,  tfc.  againft 
three,  one  of  them  pleads  not  guilty  to  the  whole,  upon 
which  iflue  was  joined ;  the  other  two  juftify ;  upon  which 
there  was  a  demurrer  ;  the  iffue  was  tried,  and  verdict  for 
the  plaintiff  and  damages ;  as  to  him  the  plaintiff  tbok  judg- 
ment, and  as  to  the  others  he  entered  tnolleprofequi,  and  good j 
an*1  yet  there;  the  two  defendants,  againft  whom  a  nolle  pro*- 
front  was  entered,  were  bound  by  the  damages  found  by  the  n 
jury  upon  the  other  iffue,  and  thefiud  damages  ought  to  be 
affefled  jointly ;  for  though  they  ought  to  be  affeffed  condi- 
tionally as  to  the  demurrer,  yet  they  ought  to  be  joint ;  for 
if  they  were  affeffed  feverally,  and  judgment  afterwards 
{hould  be  for  the  plaintiff  upon  die  demurrer,  he  would  have 
two  recompences,  viz.  one  againft  him  who  was  found 
gnilty,  and  the  other  againft  them  upon  whofe  plea  he  had 
f emurred.     1  RolL  Rep.   395,     Hendley  v.  Sir  Anthony 

Mildmfly* 


602  Trin.  Term  12  Will.  3. 

Cor  1        Mildmay.  15  Ed.  4,  26.  A.  per  Littleton  juftice.  And  all  the 
j^  v  cafes  aforefaid  of  the  dead  man  feetn  to  be  cafes  in  point ; 

tmi»,  ^  tiitrit  the  jury  found  joint  damages,  yet  upon  fuggeftioA 
that  the  one  was  dead,  judgment  was  always  againft  the 
other.  And  it  is  no  objection  to  fay,  that  there  it  is  the 
ad  of  God ;  for  the  aft  of  God  does  wrong  to  no  man,  and 
therefore  if  it  were  a  wrong  to  the  furvivor,  fuch  fuggeftion 
would  not  be  admitted,  Stile^  349.  Butcher  v.  Orchard. 
Cafe  againft  the  fiufband  and  wife,  for  words  fpoken  by 
both  ;  not  guilty  pleaded ;  the  hufband  was  found  guilty, 
the  wife  not  guilty ;,  it  was  held  to  be  aided  by  the 
verdifi  ;  and  per  Rolle  chief  juftice,  there  might  have  been 
a  releafe  of  the  damages  as  to  the  wife,  if  both  had  been 
found  guilty.  2  Roll.  Abr.  100.  pi.  5.  it  feems  to  be  a  cafe 
in  point.  Trin.  3  Car.  C.  B.  Rot,  1948.  Lanman  v.  Stile- 
than  and  three  others  in  trefoafs ; '  the  three  plead  a  Jpecial 
plea,  upon  which  a  fpecial  iffue  is  joined,  the  other  pleads 
not  guilty;  verdict  for  the  plaintiff,  and  joint  damages;  the 
plaintiff  relinquifhes  his  fuit  as  to  the  one,  and  takes  judg- 
ment as  to  other  three  for  the  damages  and  cofts ;  which 
feems  to  be  a  cafe  in  point.  And  as  to  the  other  objection, 
that  the  nolle  profequi  ought  to  have  been  entered,  before  the 
judgment  taken  againft  Coux\  but  now  the  contrary  being 
done,  the  fuit  is  diicontinued  5  he  argued,  that  this  objec- 
tion was  the  reverfe  of  the  objection's  that  were  ufed  to  be 
rnade  in  thefe  cafes :  for  the  objection  ufed  to  be,  that  if 
the  nolle  profequi  was  entered  before  judgment,  it  would  be  a 
releafe  ;  but  there  are  many  books,  that  it  may  be  entered 
after  judgment  taken  againft  the  other  defendant.  14.  Ed, 
4.  6.  per  Littleton.  Trin.  15  Ed.  4.  «6.  h.  2  Roll.  Abr. 
IOO.  pi  2.  Evilie  v.  Slolie.  Hob.  180.  Hob.  70.  Cro.  Car. 
243.  1  Roll.  Rep.  395.  Sir  Antony  Hendley  tl.  Mildmay. 
And  the  prefent  objection  might  have  been  made  to  the 
fame  cafes  ;  for  the  court,  when  they  gave  judgment,  could 
not  fay,  whether  the  plaintiff  would  enter  a  nolle  proftqui  or 
not;  and  if  he  had  not,  the  whole  would  have  been  difcon? 
tinued ;  but  in  the  faki  cafes  it  is  held  good,  and  no  difr 
x  continuance  when  the  nolle  profequi  was  entered,  for  upon 

the  whole  it  appears  that  there  was  not  any  difcontinuance. 

But  the  whole  court  feemed  to  be  of  opinion  for  the  plain- 
tiff in  error.  And  Holt  chief  juftice  Cud,  that  it  would.be 
very  difficult  to  maintain  this  judgment,  the  damages  being 
joint,  and  judgment  being  entered  againft  the  one,  before 
the  nolle  profequi  was  entered  as  to  the  other,  fo  that  at  the 
time  of  the  judgment  it  was  erroneous  to  charge  Gw*  with 
all  the  damages,  and  give  no  judgment  againft  the  other. 
But  adjournatur,  to  hear  counfel  again,  &V. 
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Memorandum.  Immediately  after  the  end  of  this  term.  Sir 
Nicholas  Lechmere,  baron  of  the  exchequer*  petitioned 
the  king  to  have  leave  to  refign  his  office  of  baron-,  which 
was  granted  to  him*  and  be  furrendered  bis  patent  accord- 
ingly. 

Rex  verf.  Davifon. 

3.C  Salk.  105.'   Holt,  88. 

THE  defendant  being  brought  into  court  upon  the  re-  o  whether  that 
turn  of  a  habeas  corpus*  it  appeared  that  he  was  taken  fPir.tuaJ  court 
Upon  a  writ  of  excommunicato  capiendo*  being  excommunicate  can  pumflia 
for  having  kept  fchool  without  licence  of  the  ordinary.  And  J^^wrthoS 
it  was  faid  by  the  counfel,  that  a  man  may  keep  fchool  with-  a  licence  from 
out  fuch  licence;    and  that  in  OJdfield's  czfc  lately,  12  Mod.  the  ordinary. 
192.  a  prohibition  was  granted,  to  ftay  a'fuit  againft  a  man  J^j,1  v*nt-*1- 
in  the  eccfefiaftkal  court,  for  having  kept  fchool  without  li-  salk.  t,~%.  Com. 
cence.     But  the  court  (aid,  that  the  prohibition  was  only  Umvcrfity.  D. 
granted  with  indent  that  the  plaintiff  fhould  declare  upon  it,  **■ 6Ed* val-  *• 
in  order  that  the  matter  might  be  more  judicially  determin-  Aman  mty  b* 
ed.     Then  Mr.  Nortbey  moved,  that  the  defendant  might  bailed  upor  *> 
be  bailed,  until  the  matter  in  law  (houjd  be  determined  up-  habcas ^f** 
on  the  return  of  the  habeas  corpus.     And  Holt  faid,  that  Sir  a^ "urnVthe"1 
Samuel  Aftry  faid,  that  the  courfe  of  the  court  was  never  to  court  <hali  de- 
bail  upon  a  habeas  corpus  \    but  that  he  was  of  sl  contrary  tf"JlL  UP°B 
opinion;    and  that  they  bailed  Clerk  upon  the  return  of  a  JdSSS? 
habeas  corpus  two  or  three  years  before,  whilft  the  matter  of 
the  return  Was  debated,  and  that  he  aftei  wards  difcharged 
him.     And  at  another  day  Mr.  Nortbey  cited  Paugh.  157. 
Cro.  Car.  552.  557.  and  Mich.  29  Car.  2.  B.  R.  Rex  v. 
Price*  where  Price  was  bailed  pending  *he  confideration  of 
the  court  upon  the  return  of  the  habeas  corpus  upon  which 
he  was  brought  to  the  king's  bench,  and  that  afterwards 
Price  was  recommitted.     And  Holt  faid,  that  he  was  not  '* 

Satisfied  that  Davifon  ought  to  be  difcharged,  becaufe  (a)  the  *a)  VidepofL 
excommunication  was  in  force.    But  he  was  bailed  to  ap~  618. 
pear  de  die  in  diem*  until  the  matter  of  the  return  was  deter- 
mined ;   and  then  to  render  himfelf  to  prifon,  if  the  judg~ 
incut  of  the  court  were  accordingly. 


Mich. 


fo* 


Michaelmas  Term 
it  Will.  3,  B.  R.  1700. 

Sir  John  Holt  Chief  Juftice. 
Sir  John  Turton         7  ~  ~ 
Sir  Henry  Gould        J  J*Ptes* 


Critoffcijcuitf. 


Emorandum,  That  upon  Wcdneflay  the  thirteenth  of 
Oftober*  Sir  Jofeph  Jekyll  knight,  chief  juftice dfChcf- 
ter,  Robert  Tr.  cy,  efquire,  jMge  of  the  ting's  bench  in  Ireland, 
**d?  Willianai;Ll]  ejquht,.*'the Middle  Temple, John  Green, 
John  Keen  and  Henry  .Turner  ef quires,  of  Lincoln's  Inn, 
Charles  Whi  taker,  Thomas  G  ibbons,  Philip  Neve,  Nicholas 
Hooper,  James  Mundv,  John  Pratt,  James  Sclby  WTbomas 
Carthew  efquires,oftht  a::\n  Temple;  Thomas  Bury,  John 
Hook,  Lawrence  Agar  c*-d  John  Smith  *f  Gray's  Inn;  ap- 
feared  in  chancery,  in  obedience  iozurits  returnable  menfe  Mi- 
chaelis  this  term,  direcledi*  thern>  requiring  them  to  take  upon 
them  the  degree  offerjeams  at  law,  anh  the  took  the  oath$tbtre% 
and  the  lord  keeper  Wri^!  t  made  a  very  Jhort  fbeech  to  them. 
And  Wcdnefdayfo/towi, ?  \  leing' theftxtfi  ^/"November,  they 
came  /*  Gray's  Inn  Hall  (of which  fociety  the  chief  juftice  Holt 
was)  where  they  rehearfea  their  counts,  and  were  coifed  \  end 
then  they  walked  to  Wi eftminfter*  and  counted  at  tie  common 
fleas  according  to  cuflom,  the  lord  keeper  being  pre  fent  in  court 
t  all  the  time  ;  And  they  gave  rings,  of  which  the  infeription  was, 

Imperium  et  libcrtas.     And  then  they  made  an  entertainment  of 
Serjeant's  Inn  Hall  in  Fleet  Street* 

fkttcdeoer..  Note ;  Sir  Jofeph  Jekyll  was  made  Ungfs  Jerjeant,  and  there- 

fore  be  preceded  all  the  others,  to  all  of  whom  be  was  junior. 

Note ;  a  queftion  arofe  about  Mr.  Tracy  and  Mr.  Gibbons 
and  the  other  ferjeants,  about  feniority,  becaufe  they  were  more 
ancient  to  fonu  of  the  others  by  admittance  in  tbeirfocietm, 

J* 
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jet  their  writs  bore  tefte  efier  the  writs  of  the  others.  Sat 
the  lord  keeper  determined  tt  in  favour  of  Mr*  Gibbons  and 
Afr.  Tracy,  that  tbeyjhould  not  lofe  their  feniority,  though  their 
Writs  were  tejied  after,  Knee  they  were  returnable  at  the  fame 
time.  But  note-,  that  toe  lord  keeper,  when  he  was  ferjeant, 
always  took  place  of ferjeant  Bonithon,  to  whom  he  Was  junior4 
by  admittance,  becauje  his  writ  bore  tefte  before  that  of  Boni- 
thon, though  they  were  returnable  at  the  fame  time. 

There  was  another  queftion  alfo  about  MrJhrjeant  Agar,  for 
be  was  transferredfrom  one  of  the  Inns  of  Chancery  to  Gray's 
Inn  ;  and  tie  quejtion  was,  tfhejhould  be  allowed  the  time  of 
his  admittance  at  the  Inns  of  Chancery  ?  The  benchers  of  "Gray's 
Inn  allowed  it  him ;  but  it  being  moved  to  the  judges  of  the 
Common  Pleas,  they  refufed  to  allow  it.  * 

Memorandum,  This  term  Mr.  ferjeant  Tracy  was  made  a 
baron  of  the  Exchequer  in  the  room  of  baton  Lechniere,  who 
badrefigned. 


Wilbraham  verf.  Doyley. 

S.  C.  but  difference  reported  laMod.  545. 

ERROR  to  reverie  in  outlawry  in  Chejter.    The  de~  vide  str.  752 j 
fendant  pleaded,  that  no  bail  was  put  in  before  the 
allowance  of  the  writ  of  error*  and  the  ftatute  of  31  EL  , 

c.  3,  for  error  in  reverting  outlawries*  Per  curiam :  This 
is  no  .plea ;  for  it  is  well  enough,  'if  bail  be  put  in  at  any 
time  before  the  revcrfal.  The  error  here  wis  the  want  of 
per  comitate* 

Cawcth  verf.  Philips.  ,  iiyr** 

J  r  Rot.  yjS. 

DEBT  upon  bond  by  the  plaintiff,  as  executor  of  the  Making  a  debtor 
obligee.    The  defendant  pleaded,   that  the  obligee  «*fc«tordutant» 
made  the  defendant  executor  during  the  minority  of  the  ^S^^ 
plaintiff,  and  that  the  plaintiff  became  executor  at  his  age  does  not  dif- 
of  feventpen.     The  plaintiff  demurred.    And  per  «frj*w,char*ethede6t. 
this  cannot  be  a  fufpenfion  of  the  a£ion,  becaufc  the  de-^?^?^ 
fendant  was  only  executor  in  truft  for  the  plaintiff  during  b.  5. 2d.  cd! 
his  minority.    See  W.  Jones  345*    Bmbfjler  it.  JVebb.**.\*.t<&. 
jtdjournatur. 

'  Mafeo      .. 
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S*?\£  Mafon  w//  Keeling. 

341.    B.  R.         -  ' 

'/?/?*/?/>    <fj~-  5.  C.  x2  Mod.  332. 

*~  Anaaion^ni    jN  an  a£ion  upon  the  cafe  the  plaintiff  declared  againft; 

noi  lie  agamft     JL  the  defendant,"  for  that  quod  tile  quendam  canem  moUffum^ 

chTf^Hlf"     J*gl**'  a  mongril  maftiff,  valdeferocem  cuftodivit  et  retinuit 

his  dog,  Jnlefc     **  ft«»*?n  illunftn  communi  platea  vocata  Water-ftreet  i*%  tec* 

he  knew  that  he  ore  ejufdem  cants  adtunc  minim*  ligato  exiflcnte,  Anglice  not 

HUH™  lhlLr»  mufted*  Mwi  et  adlargum  ire  permifit,  idem  eanisfrodefe&u 

or  was^T  am£  debitai  cura*  et  ™fodiae  ip/tus  the  defendant  ipfumthe  plaintiff 

duevous  nature  adtunc  per  communem  plateam  apui,  &c.  circa  Ugitima  tugetia 

ace.  ante  id9.     fua  tranfeuntemfuriofe  et  vioUnfer  impetivit,  et  ipjum  the  plain* 

cafcsther^ e.ted.  *&  adtunc  et  ibidem  graviter  momordit  et  vulneravity  etjuram* 

Conuaaionon"  Anglice  thecal*,  cruris finijlri  ipjius  the  plaintiff gravtter  m+- 

the  cafe  for  neg  mordit  et  vulneravit,  WV.      To  which  declaration  the  de- 

^nJ'v(J;4'  fendant  demurred.     And  the  exception  taken  to  this  decla 

p.  \o%.  ration  by  the  defendant's  counfel  was,  that  the  plaintiff 

Thcoghthedog'  has  not  (hewn  that  the  defendant  knew  that  thii  dog  was 

maft^ff  T^1     wMeferox;    without  wnich  knowledge  he  {hall  not  be  an- 

mitted  to  goat"  fweraMe  for  any  injury,  that  he  of  a  fiidden,  and  unknown 

large  without  a   to  the  defendant,  did  to  the  plaintiff.     And  it  was  argued 

muzzle.  tljrec  tjmes  feverally  by  Mr.  Northey,  Darnall  king's  fer- 

jeant,  and  Mr.  Peere  Tvllliams,  for  the  plaintiff;    and  by 

Mr.  Boult,  Sir  Bartholomew  Shower,  and  Mr.  Raymond,  for 

the  defendant.     And  the  counfel  argued  for  the  plaintiff^ 

that  though  in  fuch  actions  as  this  here,  it  has  been  held 

neceffary  in  many  cafes  to  fay  Jciens  in  the  declaration  j  yet 

where  the  fa£t  has  fuch'  circumftances  as  this  hath,    the 

omitting  of  Jciens  will  not  vitiate  the  declaration*    For  in<" 

this  cafe  the  dog  is  fliewn  to  be  -vaUe  fernx\    and  then  to 

permit  fuch  a  dog  to  go  at  large  in  the  highway,  is  a  com* 

mon  nuifance ;   and  then  whofeever  receives  any  particular 

picjudice  or  damage  (hall  have  an  a&ion  I  Ventr.  295,  3 

Keb.  650.     A  coachman  driving  a  young  pair  of  horfes 

in  Lincoln**  Inn  fields,  to  ufe  them  to  the  coach,  the  holies 

ran  away  with  the  coach,  and  threw  the  coachman  out  of 

„  his  box,  and  ran  over  a  man  ;   and  for  this  an  a&ion  was 

adjudged  maintainable,    becaufe  every  one  ought  to  take 

care  that  his  tame  cattle  do  no  injury  to  any  body,  and  if 

they  do,  he  (hall  be  compelled  to  make  reparation  for  the 

injury  fuftained.    And  in  the  (aid  cafe  another  cafe  was 

-    cited,   where  an  a&ion    was  brought  againft  a  butcher, 

where  an  ox  ran  out  of  the  ftall,  and  gored  the  plaintiff, 

and  it  was  laid  in  default  of  keeping  the  ox  tied  up.     And 

alfo  the  cafe  of  a  monkey,  which  bit  a  child,  and  an  a&on 

was  brought  againft  the  owner  for  it,  UV.    And  in  the 

fame  cafe  a  diftin&ion  was  taken,  that  if  a  fox  breaks  his 

chain,  and  runs  away,   and  does  any  mifchiefj   and  does 

sot  return  to  the  owner,  that  no  aftion  will  lie  againft  the 

owner,  becaufe  it  feems  that  the  fox  was  returned  to  his 

wild 
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Wild  nature ;  but  otherwife,  if  the  fox  returns  to  his  owner*  mmoh 
And  the  prefent  cafe  was  likened  to  the  cafe*  if  a  coach-  KBE*wa^ 
man  leaves  his  roach  and  horfes  in  the  ftreet,  and  they  do 
any  mifchief,  for  this  negle&  an  aftion  lies  againft  himj 
for  a  man  (hall  be  anfwerable  tor  all  mifchief  proceeding 
from  his  negle&  or  his  anions,  .unlefs  they  were  of  unavoid- 
able neceffity,  Hob.  234.  Weaver  v.  Ward\  5T»  Jon.  235* 
And  for  thefe  reafons  they  prayed  that  judgment  fliould  be 
given  for  the  plaintiff. 

But  againft  this  it  wast  argued  by  the  defendants  coun  txod.  »!. 
fel, '  that  a  man  fhall  not  be  anfwerable  for  any  bite,  or  ver*  2*»  ** 
other  injury,  done  by  his  dog,  "unlefs  he  had  notice  of  fuch 
a  thing  done  by  him  before.*  And  for  this  they  citec)  Reg. 
ill-  Dier  25.  pi.  162.  Fitz.  coron.  311.  Cro.  Car".  487. 
1  Roll.  Abr.  4.  2s  Sid.  127.  Where  it  is  held,  that^r/- 
enter  at  leaft  ought  to  be  in  fuch  cafe  {hewn  in  the  decla- 
ration, and  ought  to  be  proved  upon  the  evidence.  Then 
for  the  fame  reafon,  if  there  is  nothing  to  diftinguifli  this 
cafe  from  the  faid  cafes  but  the  word  feroxy  which  imports 
fiercenefs  6f  nature,  the  plaintiff  mould  have  (hewn  that 
the  defendant  had  notice  of  this  fierce  quality  \  for  as  in 
the  one  cafe  he  (hall  not  be  anfwerable  for  the  biting  of  his 
dog,  without  having  notice  that  he  had  ufed  fo  to  do ;  fo  in 
the  other  cafe  he  (Ball  not  be  anfwerable  without  knowing 
that  he  was  of  a  fierce  quality  ;  without  which  knowledge 
the  law  permits  any  man  to  keep  t\>em  as  domeftic  animals, 
and  docs  not  require  fuch  guard  to  be  fet  over  them  as 
other  animals,  which  are  not  fo  familiar  to  human  kind, 
and  confequently  may  be  fuppofed  to  be  more  eafdy  irritated 
to  do  mifchief.  And  as  to  the  objection,  that  this  dog 
was  a  maftiff,  and  of  confequence  the  owner  muft  know 
that  he  was  of  a  fierce  nature ;  it  was  anfwered,  that  this 
dog  is  laid  to  be  a  mungril  maftiff,  and  the  law  does 
not  take  notice  of  any  fuch  fort  of  dog.  3  Cro.  125. 
I  Sound.  84.  where  the  forts  of  dogs  are  enumerated  ( but 
no  mention  made  of  a  mungril  maftiff)  of  which  the  law 
takes  notice. ,  Farther,  that  admitting  a  maftiff  to  be 
fierce,  this  mungril  might  degenerate  from  the  fiercenefs  % 
and  noblenefs  of  the  nature  of  the  maftiff  by  the  mixture 
of  thejpecies.  ~  Befides,  that  in  the  cafe  of  amaftiffy?/V«j 
ought  to  be  in  the  declaration;  as  the  cafe  is,  Cro.  Car. 
254.  Boutton  v.  Banks.  As  to  the  objection,  that  this1 
was  in  the  highway,  and  therefore  the  matter  ought  to 
give  fatisfo&ion  for  the  injury  done  by  his  dog,  becaufc 
he  ought  not  to  permit  the  dog  to  go  at  large  there  j  it 
was  amjvered,  that  it  does  not  appear  that  it  was  in  the  / 
highway,  for  it  is  only  faid  in  communi  platea :  but  it  is  not 
faid,  that  the  fubje&s  ufually  refort  there,  or  pafs  through 
k.  Now  it  muft  be  granted,  that  a  man  may  be  indified 
for  a  nuifance  eredted  in  communi  platea ;  but  that  muft  be 
as  done  in  the  highway,  and  the  indi&ment  ought  to  be  fo, 

and 
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Mabok      md  not  in  commani platea ;  for  the  law  takes  no  notice  4>f  ph- 
*  te*,  which  fignifies  nothing  but  a  wide  place,  and  often* 

times  a  court-yard :  and' it- may  be,  for  any  thing  that  ap- 
pears to  the  contrary,  that  this  was  in  the  defendant's  yard: 
and  then  it  can  never  be  likened  to  the  cafe  of  nuisances* 
As  to  the  cafe  of  I  Ventr.  295.  the  declaration  implied  a 
fufficient  notice  for  the  coachmari  was  breaking  unruly 
horfes,  in  a  place  where  there  was  a  great  concourfe  of  peo- 
ple, and  therefore  not  like  the  prefent  cafe*  And  for  tbefe 
reafons  they  prayed  judgment  for  the  defendant 

And  per  Holt  chief  juftice  and  Turten  juftice,  the  deda<* 
ration  is  ill  for  want  of  (hewing,   that  the  defendant  had 
notice,  that  the  dog  was  fierce*    For  there  is  a  great  dif- 
ference between  horfes  and  oxen*   in  which  a  man  has  a 
valuable  property)  and  which  are  not  fo  familiar  toman- 
kind;  and  dogs  j    the  former  the  owner  ought  to  confine* 
and  take  all  reafonable  caution)  that  they  do  no  mifchie^ 
otherwife  an  aftion  will  lie  againft  him  \   bus  otherwife  of 
A  horfe  put  to     dogs,  before  he  has  notice  of  fome  mifchievous  quality.  But 
graft  doc«  mif-   jn  tne  former  cafe  if  the  owner  puts  a  horfe  or  an  ox  to  grafs 
c  in  his  field,  which  is  adjoining  to  die  highway*   and  the 

'  horfe  or  the  ox  breaks  the  hedge,  and  runs  into  the  high* 
way,  and  kicks  or  gores  fome  paflenger,  an  a£tion  wiH 
not  lie  againft  the  owner ;  otherwife  if  he  had  notice,  that 
.they  had  done  fuch  a  thing  before*  Now  for  any  thing 
that  appears  to  the  contrary,  the  owner  might  not.  have 
had  this  dog  but  one  day  or  two  before,  and  did  not  know 
of  this  fierce  nature ;  and  then  the  dog,  becaufe  the  door 
was  left  upon,  ran  out,  and  bit  the  plaintiff}  it  will  be 
very  hard,  to  fubjeA  this  defendant  the  owner  to  an  adion 
for  it,  Otherwife,  if  the  defendants  had  known  befofe,  that 
this  dbg  was  of  fuch  a  fierce  nature,  for  he  ought  to  have 
kept  him  in  at  his  peril*  And  per  Holt  chief  juftice*  If  Jm 
has  a  dog  ufed  to  bite,  tiV.  and  he  knows  it,  and  be  gires 
it  to  B.  £.  being  conufant  of  this  quality}  if  the  dog 
bites,  fcfr.  an  adion  will  lie  againft  &  Otherwife  if  J?, 
had  not  been  conufant  of  this  quality*  And  (by  him)  the 
,  law  does  not  oblige  the  owner  to  keep  the  dog  in  his  houfe; 
for  if  the  dog  break  a  neighbour's  clofe,  the  owner  will 
not  be  fubjeft  to  an  a£Hon  for  it.  Popb.  161.  JV.  jfon. 
1 31.  But  if  a  fervant  leaves  open  the  (table  door,  and  a 
coach-horfe  runs  out  and  does  mifchief,  it  is  otherwife* 
But  Gould  juftice  was  of  opinion,  that  the  declaration  was 
good ;  becaufe  the  averring,  that  the  dog  was  fierce,  made 
the  owner  liable  to  an  a&ion  for  an  injury  done  by  fuch  a 
dog,  becaufe  be  did  not  keep  bim  in  a  iafe  place.  But 
adjpurnatur.  And  afterwards  the  (a)  parties  agreed  between 
themfelves,  and  each  of  them  bore  the  lofs  of  what  each  had 
expended,  and  therefore  no  judgment,  was  given.  See  20 
Edw.  4.  11. 

(*)  In  11  Mod.  135.  thccounisrcpitfciitedtoluiYf^venjadpaeDttor  tb* 
dctodom. 

Johnfoft 
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Johnfon  verf  Oldham. 

MR.  Lufwyche  moved  for  a  prohibition  to  be  dire&ed  to  A  prohibition ii 
the  fpiritual  court,  to  ftay  a  fuit  there  for  a  mortuary,  "J1  ^Jjf  F??u 
upon  a  fuggeftion  of  the  21  H.  8.  r.  .6.  and  that  there  was  tualowrttoftay 
no  cuftom  here  for  the  payment  of  it.     And  he  urged  that  a  fuit  for  amor, 
no  mortuary  was  due,  but  by  cuftom  j    and  therefore  thetuIJ7uPonafuav 
cuftom  here  being  denied,  th*y  ought  not  to  proceed  in  the  ^I^SmS 
feiritual  Court     And  he  cited  Cro  Car.  237.  8.  Hindi  and  its  payment,  for 
the  biihop  of  Chefter.     Againft  which  it  was  argued  by  Mr. th*  &*  ov&* 
Nortbey,  that  the  ftatute  of  H.  8.  has  faved  the  jurififiaion  ffiff£  m 
to  the  fpiritual  court,  where  mortuaries  have  been  ufually  court.   R  ace, 
paid.     Beiides,  that  they  ought  to  plead,  that  there  was  not  ".Mod.  416. 
any  fuch  cuftom  in  the  fpiritual  court,  and  then  upon  refufal  com."roWbi"*' 
there  to  admit  the  plea*  to  move  the  king's  bench,  but  not  tion.  o.  n.  ad* 
before  fuch  refufal;   but  here  they  have  not  pleaded  this  W.voLi-p.  $ot, 
matter  in  the  fpiritual  court.     And  per  Holt  chief  juftice,  a 
prohibition  cannot  be  granted,  without  a  denying  of  the 
cuftom  in  the  fpiritual  court,  which  is  not  done  here.     And 
the  whole  court  feemed  to  be  againft  the  prohibition.     And 
a  rule  was  mad^  to  hear  counfel  on  both  fides.     And  after- 
wards the  rule  was  discharged  by  Turf  on  and  Gould  Juftices, 
abfente  Hoh  chief  juftice. 

Rex  verf.  Brown  ct  al\ 

S.  C.  Safe    146. 

A     Certiorari  was  granted  to  remove  all  indi  Amems  againft  A  certiorari  to 
B.  p.   and  D.      And  they  return  one  indiftment  remove  aU pro- 
againft  B.  another   againft  C  and  another  againft  Z).  in  ***ttng*agaWI 
which  they  were  indicted  alone  by  themfelves.     And  upon  wmo^£nm*rW 
a  motion  to  quafh  the  indidment  in  which  B.  wfcs  induced ;  proceeding!      % 
it  was  held,  that  it  was  not  removed  before  the  king's  bench ;  »s«inftaHof 
becaufe  an  indi&ment  in  which  B.  was  indi&ed  alohe,  is  not  £^«!|!5j 
the indiftment  intended  by  the  certiorari^  which  means  in-  1199.  Safe.  ijt# 
di&ment  in  which  B.  C.  and  i>.  wertf  jointly  indi&ed.    It  P>-  *«•  Vidc» 
would  have  been  otherwife,  if  the  certiorari  hz&  been,  v//8*™4  **u 
fer  quod  aiiquis  eorum  indiftatus-exijlit. 

Rex  verf.  Limb. 

AN  indidment  againft  him,  for  having  faid  malicioufly, 
magifiratos  civitatis  Litchfield  fore  Jocietatem  afinorumy 
was  removed  by  certiorari  into  me  king's  bench.  And  mo- 
tion was  made  by  Mr.  Hawkins  and  Mr.  Muifo  to  quafh  it, 
becaufe  it  was  infenfible,  for  there  is  no  fuch  woid  as  magi-  r 
flratos.  And  for  this  reafon  it  was  quaflied  by  Turton  and 
Vol.  L  Rr  Gould 
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R«         Gould  juftices,  ab/enteHolt  chief  juft ice,  though  oppofed  by 
La*  B         Mr.  Nott  recorder  of  Litchfield. 

Rex  verf.  Dormy. 

S.  C.  Salk.  260 

An  inquifition    -m   if  R.  William  Tbompfon  moved  for  the-quafhing  of  an 
for  a  forcible         Im /f  ■-.<"-...  -       .  


M 


^muftLc  1V1  inquifition  for  a  forcible  entry,  for  that,  that  it  did 
exprefdy  that  not  appear  what  eftate  the  tenant  m  pofleffion  had ;  but  it 
the  tenant  was    was  <nJy,  tnat  the  defendant  and  others,  &c.  in  mejfuagium 

?25^£  S"  ^«  a  fA<xA  houfe  **"«  "S^"1' Unementum  &  7-  &  «- 
3Salk.1S9ipl.1i  trover  unty  and  the  faid  £.  5.  difjeifit.  expulfum>et  ejeOum,  ex- 
VidePoph.  205.  tratenuere.  And  J.  S.  perhaps  was  but  tenant  at  will,  which 
f.^6Ww446F.   *s  not  within  any  of  the  ftatutes.     But  Mr.  Leebmere  hid, 
N.  B.  248.  C. "  that  the  diffeifit,  lhould  be  intended  diffeifiverunt ;  'which  im- 
plying, that  the  tenant  in  pofleffion  had  a  freehold,  it  (hall 
be  well  enough,  according  to  3  Leon.  102.  Palm.  277.  At- 
Ien>  49.     But  Mr*  Tbompfon  e  contra  faid,  that  1  Sid.  102. 
pojjeffionatus  is  held  to  be  ill ;  and  1  Vent.  306.  diffeifitoit  is 
held  ill.     But  per  Holt  chief  j  uftice,  there  ought  to  be  a  po- 
sitive charge  of  a  difleifin;    but  it  is  £ut  only  adjeclivcly, 
and  an  cxpulfion  is  not  laid  5  but  that  j.  S.  dijeifit.  et  ejeG. 
extratenuere ;  which  is  a  conclufion  without  fufficient  pre- 
mifes.     And  therefore  the  inquifition  was  quafhed.     Ex  re- 
latione niri  Jacob. 

Finch  verf.  Ranow. 

S.  C.  3  Salic.  145. 

JLaccCro  EL  A  Writ  of  crror  ^  brought  uP°n  the  judgment,  quod 
635. 643.  Croi  x\  partitio  fierety  in  a  writ  of  partition,  and  before  the  fi- 
jac  3H«  *  nal  judgment.  And  therefore  the  record  was  held  not  to  be 
Bulftr.  104.    11  rCmovej  ^  die  writ  wa&ouafhed.  Ex  relatione ntrijavob. 

CO.  40*  a.      AJ*  *  *^ 

acc.  Latch.  *i ».  * 

co.utt.i68.a.  Read  verf.  Hudfon. 

Word*  which  jN  Cafe  for  words  the  plaintiff  declares,  that  he  was  a 
^^thTnfoi:  1  lacemah,  and  that  the  defendant  fpeaking  of  his  trade, 
vencyarcac-  faid  fach  words,  &c.  and  he  lays  another  cotint,  and  lays, 
tionahk.  Vide  that  the  defendant  exulteriori  mautiafua  dejlatu  of  the  plain- 
th^^oTde-  tiff  colloquium  habem  faid  thefe  words  :  «  You  are  a  rafcal, 
famation.  D.  1%. c<  you  are  a  pitiful  forry  rafcal,  you  are  next  door  to  break - 
ad.  Ed.  vol.  1.  cc  mg^'  quorum  quidem  verborum  (omitting  praetextu  or  any 
Animation  **ke  word)  ^e  P,al,nti^  f«ftained  a fpecial  damage,  ad dam- 
that  word*  were  num,  &c.  .  Upon  not  guilty  pleaded,  and  verdiS  for  the 
fpokendeftatu  plaintifF,  Darnall  king's  ferjeant  moved  in  arreft  of  judg- 
of  a  tradefman  mentj  that  the  words  of  themfel  ves  are  not  actionable.  For 
wX?tion<°  there  are  many  cafes,  where  defamatory  words*  have  been 

that  they  were  held 

fpoken  dearie* 
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held  not  aaionable.    Afer.    15.    Noy  77.    *   Cr*.   345.        *™» 

Atffi/r.  8.     And  then  the  fpecial  damage  in  this  cafe  will      HwD80W, 

not  help  it,  becaufe  it  is  not  laid,  to  have  been  occafionei 

by  the  fpeaking  ef  thefe  words,  the  word  occafione  or  prae* 

text*  being  omitted.     And  they  are  not  laid  to  have  been 

fpoken  of  his  trade,  for  the  word  Jiatus  will  not  import  that, 

but  it  ought  to  have  been  arte  vel  mifterio.     Bat  abjente  Ho  It 

chief  juftice,  the  court  gave  judgment  for  the  plaintiff;  for 

the  plaintiff  declaring,-  that  he  was  a  tradefman,  and  that  the 

words  were  fpoken  deJlatufuoy  it  is  equivalent  to  artefua> 

and  to  be  intended  of  his  trade ;  and  then  being  fpoken  of 

him  in  his  trade  they  are  a&ionable,  though  the  fpecial  da* 

mage  be  left  out  of  the  cafe.     Ex  relatione  wtri  Jacob. 

Snow  ver/.  Firebrace. 

S.C  HoM°o.    Salk.S57-    ^Mod.434. 

THE  plaintiff  declared  that  the  defendant,   i>  confide- An  aflbmpfit 
ration  that  the  plaintiff  had  found  him  fufficientia  efcu-  uponaquanwm 
tenia  pocuknta  htionem  et  cubile  pro  diverfis  mmfilms  "J*™*^1^,         ' 
praeteritis,  affumed  jto  pay  him  as  much  as  he  lhould  deferve,  drink,  wafting 
and  avers  that  he  deferved  fo  much,  fcfe.  Upon  non  ajjumpfit  and  losing  for 
pleaded,  verdia  for  the  plaintiff.     And  amotion  ^j^^SSS^ 
in  arreft  of  judgment,  that  this  declaration  was  intiFely  un-  certain,  xxwb 
certain,  having  neither  certainty  of  time  nor  of  things.  But  ituunobjec- 
per  Holt  chiet juftice.     He  did  not  know,  why  the  uncer-  J£j£  *» 
tainty  of  time  was  worfe  than  the  uncertainty  of  things, 
which  have  been  oftentimes  adjudged  good.     And  (by  him) 
it  is  enough  to  aver,  quantum  meruit.  Ex  relatione  m^ri  Jacob. 

Clapcott  verf  Davy. 

TNdtbitatus  a  [Jump/it  and  quantum  meruit^  for  work  done,  and  An  award  di- 
1  goods  fold  and  delivered.     The  defendant  pleaded  an  £*«*  *•«! 
award,  by  which  it  was  awarded,  that  the  plaintiff  for  the  wilhout  giving* 
work  done,   &c.  lhould  accept  a  bill  of  fale  before  made  of  fatis&aion  for 
the  eighth  part  of  the  (hip  Fortune^  or  a  like  bill  of  fale  to  be  jt  is  not  before 
made,  and  that  the  plaintiff  and  defendant  lhould  give  to  £Slte* 
each  other  general  releafes.    The  plaintiff  demurred.    And  an  aaion  for 
Mr.  Erantbwaite  for  the  plaintiff  took  exception  to  the  plea,  fochduty.  vide 
I.  That  the  award  is  pleaded  to  extend  to  all  the  promifes,  £^t7£5 
whereas  it  appears,  that  it  extends  but  to  the  work  done,  cited.  Com. 
and  therefore  the  defendant  (hould  have  pleaded  non  ajfumpfit  Arbitrament.  t. 
to  the  promife  for  the  goods  fold  and  delivered ;  and  for  want-J4' 2^'^ 
of  this  the  plea  is  ill.     For  an  award  is  no  plea  in  bar,  un-  cofd.  D.  1. 2. 
lefe  fomething  be  awarded  in  fatisfe&ion  of  the  plaintiff's  *d. Ed. volt. 
demand;  and  nothing  being  awarded  for  the  goods  fold  and  ^^  ^ 
delivered,  it  is  ill.    For  though  there  is  a  general  releafe  one  party  fluu 

accept  a  thing 
1  from  the  other,  docs  not  oblige  die  latter  to  deliver  it 

Rr2  awarded,    . 
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Cla?cott  awarded,  yet  of  itfelf  that  wiH  be  no  bar*  according  to  tbe 
DjTvt.  ca^e  °tFr*iman  v*  Barnard,  Trin.  9  IVtlL  3.  B.  1L  ante,  247. 
though  the  fuing  of  an  a&ion  in  fuch  cafe*may  be  a  breach 
of  the  award,  upon  which  the  defendant  might  brine  his  ac- 
tion. 2.  Exception.  That  the  award  Was,  that  the  plain*- 
tiff  fliould  accept  the  bill  of  fale>  and  the  defendant  was  not 
awarded  to  deliver  it,  and  fo  nothing  was  awarded  to  the 
plaintiff,  in  fatisfa£tion  for  the  work  done.  And  he  com- 
pared it  to  the  cafe  of  %  Sound*  293.     Ytlv.  98* 

And  Holt  chief  juftice  faid,  that  nothing  was  awarded  for 
the  goods  fold  and  delivered,  and  therefore  die  cafe  the  feme 
with  that  of  Freeman  v.  Barnard,  nothing  being  awarded  for 
that  but  a  general  releafe.  If  the  bill  of  fete  had  been  award- 
ed in  full  of  all  demands,  it  had  ben  good.  But  this  releafe 
awarded  here  is  not  a  perfe&4>ar,  until  it  be  executed.  And 
as  to  the  other  matter  he  (aid,  that  the  defendant  is  not  en- 
joined to  do  it,  which  is  the  only  fatisfe&ion  that  the  plain- 
tiff fhould  have.  But  the  award  is  only,  that  tbe  plaintiff 
fhould  accept.  And  then  the  plaintiff  cannot  be  barred, 
nothing  being  awarded  to  be  done  by  the  defendant  in  litis- 
fa&ion. 

Afterwarde  at  another  day  (ahjente  Holt  chief  juftice)  Mr. 
ferjeant  Cartbew  urged*  that  if  the  firft  objection  fhould  be 
allowed,  the  declaration  might  be  fo  varied,  as  to  make  no 
award  pleadable.  To  the  fecond  obje&ion,  he  cited  a  cafe 
very  lately  adjudged  in  the  common  pleas  between  Hooper 
and  Hurjt,  where  an  award  was,  that  the  defendant  fhould 
pay  to  the  plaintiff  10/.  and  fetch  away  his  mare  and  colt  ; 
and  upon  exception  it  was  held  to  be  mutual,  and  implied  a 
delivery  by  the  plaintiff ;  and  it  was  adjudged  accordingly 
for  fupporting  of  honeft  awards. 

But  Mr.  Branthwaite  anfwered,  that  the  words  of  the  award 
are,  that  the  work  done  was  rated  at  32/.  and  that  for  that 
the  plaintiff  would  accept  a  bill  of  fale,  &c.  Now  no  a&ion 
for  goods  fold  and  delivered  can  be  brought  for  work  done. 

And  per  Gould  juftice,  it  is  without  doubt,  that  if  nothing 
be  awarded  but  the  general  releafes,  the  plea  will  be  ill.  Then 
leaving  them  oyt  of  the  cafe,  this  award  cannot  extend  to 
this  demand.  For  though  it  is  objeded,  that  the  goods 
fold  and  delivered  is  the  fame  demand  with  that  for  work 
done,  yet  the  court  cannot  take  notice  of  that  upon  fuch 
generality.  But  if  the  defendant  had  (hewn  it  by  particular 
averments,  it  might  have  been  conftrued  to  be  within  that 
part  of  the  award  And  averments  are  admitted  in  plead- 
ing to  make  an  award  good.  2.  The  fecond  objection 
feems  to  be  a  good  obje&ion,  for  an  award  cannot  be  made 
good  by  implication.     If  the  defendant  would  not  have 

delivered 
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delivered  the  bill  of  fide,  the  plaintiff  could  not  hare  affigned  Ct a»cott 

a  breach  of  the  award  by  implication.    And  judgment  was  Daty. 
given  for  the  plaintiff,  abfente  Holt  chief  jufticc.     Ex  re- 
latione nfri  jfacob. 

Moore  verj.  Watts. 

^  C.  12  Mod.  423,  Pleadings  LUL  Entr.  293.  Vide  Com. Pleader,  3.  k.  i. 

2d  ed.  vol  5,  p.  311-  Notwithftand- 

UP  O  N  a  habeas  corpus^  the  fhcriff  returned,  that  Watit  ins  an  dongataa 
was  in  h&  ctrfrody  upon  a  capias  in  withernam.     And  «w™d  in  an 
the  cafe   was,    that  a  bomne  replegiando  was  brought;  *^£^$^ 
the  fheriff  returned  an  mquifition,  ^finding,  that  t5e  party  fendant  may 
was  eloined  by  Watts ;  and  upon  that  a  capias  in  withernam  P1**1  non  cepit. 
affued,  ^nd  the  defendant  Was  taken  upon  it ;  and  a  motion  R.^fsidn^1" 
was  made  to  the  court,  that  Watts  might  be  bailed.     And  61. 
upon  feveraj  motions,  this  ^efe  being  a  new  cafe,  the  court If  he  comes  m 
took  {great  conftderation  upon  it,  and  refolved  thefe  matters.  JJ^^ftJIig 

1.  That  the  defendant  cannot  be  bailed  upon  the  habeas  it,  he  (hall  con* 
tortus*  being  taken  by  the  king's  writ;  and  that  therefore  the  tinue  at  large 
defendant's  counfel  moved  too  foon,  the  writ  not  being  re-  s!!c  ^STsi. 
turnable  until  oclabis  Martini,  which  was  almoft  fifteen  days  r.  com.  Ska. 
after  die  firft  motion  made  in  this  cafe;  but  the  defendant 6l • 

ought  to-come  in  when  the  writ  was  returned,  and  demand  a  hiJ^tf^TJe-  * 

declaration,  and  plead  non  cepit,  and  then  the  court  will  bail  arreftedon  a 

him.     And  as  to  the  objection  made,  that  men  had  been  ^pias  wither- 

bailed  upon  appeal  of  murder  brought  againft  them,  hefbre^]^1*^011 

the  return  of  the  writ.    Hok  chief  juftice  confeffed,  thatWded^cf 

he  had  known  fame  judges  do  fo  at  their  chambers,  butSaik.5Si« 

that  he  always  locked  upon  it  as  a  miftake,  and  tl»it  it  could  ?u*m  **?  * 
^  •      j        '  r  '  fucharrcft,  he 

not  be  done,  <.annot  ^  MkA 

2.  Refolution.     That  upon  a  plea  of  non  cepit  the  defen- ^nWs  he  pleads 
.tlant  (hall  be  bailed.     In  Keilw.  71.  a.  and  Fitzh.  Nai  Bre.  "^  s-c- Salk. 

74.   /.  it  is  refolved,    that  after  an  tlongat.  returned,  the  The  bail  mall 
defendant  mav  plead  non  cepit ;  (and  there  is  no  difference  be  bound  in  a 
between  a  homine  replegiando  and  a  common  replevin  of  cat-  f?m fV**?  *"" 
tie)  and  the  reafon  is,  becaufe  the  lheriff  cannot  make  a  JJ^Snald? 
return,  ^ut  that  the  cattle  are  e}oined,  or  that  no  perfon  die  in  diem, 
came  to  (hew,  WV.  or  a  delivery;   but  he  cannot  return,  *w*«>cafeof 
that  the  defendant  non  cepit  the  cattle,  becaufe  it  is  fup^i^Sultaifcr 
pofed  in  the  writ,  and  is  the  ground  of  it,  which  the  (he-  his  render  aV 
riff  cannot  falfify,  and  therefore  cafe   does  not  lie  againft  withernam. 
.  the  flieriff  for  a  faHe  return,  if  he  makes  fuch  a  return ;  uJona^'cen-" 
.  and  for  the  fame  reafon  the  defendant  fhall  not  be  conclud-  derhewiUbe  ~ 
ed  by  it,  but  when  he  comes,   and  denies  the  return  by  mcuftodya* 
plea  of  non  cepit,  his  denial  (hall  be  as  good  as  the  furmife^JJ^J* 
•f  the  writ,  and  rather  better,  becaufe  the  proof  is  incum-s.c.  Salk. 
bent  upon  the  plaintiff.     And  then  what  reafon  is  there,  *%*•   Adefen* 
that  the  defendant  (hould  not  be  bailed  when  the  matter  *J  ta^tiT 
(lands  indifferent  j    fince  the  lord  Coke  upon  Wejlm.  13  Ed.  themam'needT 

not  wage  deli- 
verance ;  on  the  return  of  the  capias  in  withernam  the  plaintiff  may  be  demanded,  and  unlefs  ha 
appears  and  declares,  be  non-fuited.  S.C.Salk.  581.    The  writ  of  a  writ  is  always  a  day  for 
the  appearance  of  the  parties,  though  no  day  is  cxprefly  awarded  thereon.  S.  C.  8aik.  581 . 

1.  c.  15. 


but  mcjnt  pro- 
cefs. 
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Mo<>*        i,  c.  15.  which  ftatute  prescribes  in  what  cafes  men  are  baila~ 
W*  t  T  •.      ble»  mak^  *«  ™te*  *at  the  paxtyjlat  indifferenttr.  And  /&& 
chief  juftice  faid,  that  the  plaintiff's  counfel  took  the  return 
to  be  a  conviction,  as  it  was  taken  in  the  cafe  of  the  lord  Grejy 
$ttn9  61.  who  coming  into  court  upon  the  return  of  an 
elongaU  was  for  that'reafon  committed  and  detained  in  pri«  . 
fon  fifteen  days;   but   Holt  faid,  that he/iever thought  the 
laid  proceeding  legal,  becaufe  the  fheriff  could  not  make 
Other  return,  and  the  fuggeftion  of  the  writ  is  but  ban 
furrnife ;  and  it  has  been  refolyed  here,  that  the  defendant 
may  appear  and  plead  non  cepit,  after  the  return  of  an  ebm» 
gatus.      Then  it  will  be  confiderable,    quid  operatur  the 
awarding  of  the  withernam*    If  elongatus  be  returned,  and 
the  defendant  comes  in,  and  pleads  non  cepit*  this  (uperfedes 
any  withernam*  and  the  return  of  the  elongates  is  as  ftrong 
before  the  award  of  the  withernam  as  after,  and  the  award 
pf  it  does  not  make  the  return  ftronger,  being  but  the  na- 
tural confequence  of  the  return  of  an  elongatus.    The  t«r- 
fbermatQ  is  but  mefne  procefs,    and  cannot  be  an  execution^ 
becaufe  it  is  granted  before  judgment.    The  intent  of  the 
(bit  is  to  recover  damages,  and  if  it  be  found  againft  the 
defendant,  by  a  new  capias  in  withernamby  way  of  execu- 
tion,  he  may  he  imprifpned  for  ever.    But  this  court  can- 
not convert  mefne  procefs  into  execution,    Jn  replevin  for 
MYide  Str.  *  cattle  with  adbunc  dttintt,  damages  (a)  given  for  the  cattle 
j°7  .  will  change  the  property;  but  liberty  is  not  eftimable,  and 

therefore  will  alter  the  cafe,  11  Hen.  4-c.  10.  7  Edw.  4. 
c .  1 5.  If  upon  elongata  returned  the  defendant's  cattle  are 
taken  in  withernam^  yet  uppn  the  defendant's  appearance 
find  pleading  n$n  cepit^  or  claiming  property,  the  defendant 
(Hall  have  his  cattle  again,  and  if  they  are  eioined,  a  wither- 
nam againft  the  plaintiff.  For  if  the  property  or  taking  be* 
in  queftion,  there  is  no  reafoft,  that  the  plaintiff  (hould 
have  the  defendant's  cattle.  In  the  fame  manner  there  is 
not  any  reafon  that  the  defendant  (hould  continue  in  priforu 
If  an  elongatus  be  returned  tp  a  bmine  nplegiandoj  and  die 
defendant  comes  in,  and  pleads  non  cepit^  he  (hall  not  give 
bail,  but  (hall  be  in  court  without  bail;  but  if  he  is  brought  ' 
into  court  in  cuftody  upon  the  withernam*  wen  he  muft 
put  in  bail,  which  is  but  a  continuance  of  the  former  tak- 
ing ;  and  fo  it  was  in  the  cafe  of  Qe  la  Bafisne.  The  cafe 
of  Djtfigny*  Raym.  474.  is  an  odd  incoherent  cafe  \  and  Holt 
laid  that  he  was  forry,  that  the  faid  cafe  was  reported,  but 
that  it  was  reported  truly  as  It  was,  for  if  the  court  could 
not  bail  him,  how  could  the  court  ta^e  a  (urn  of  money 
to  be  depoflted  for  his  liberty  ?  As  to  the  objection  made 
by  Mr.  Cowperj  that  there  is  a  writ  in  the  Regijl.  79.  a. 
where  the  lord  of  a  villain  being  taken  upon  withernam* 
brought  a  writ  directed  to  the  ineriff  commanding  him  to 
bail  him  upon  delivery  of  the  plaintiff;  and  therefore  that 
$e  dpfcndant  oueht  to  lie  in  cuftody,  until  he  has  delivered 
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the  plaintiff.  *  Holt  anfwered,  that  the  faid  writ  was  for  the       Mooa 
benefit  of  the  lord,  who  was  taken  in  withernam,  to  im-      w  t  • 
power  the  fhenfFto  bail  him  before  the  return  of  the  writ,         *T*  * 
by  reafon  of  the  long  return  that  fuch  writ  might  have, 
and  perhaps  the  defendant  in  this  cafe  might  have  fuch  a 
writ,  but  that  is  not  a  precedent  to  guide  the  courfe  of  this 
court.     But  he  was  of  opinion  that  the  faid  cafe  was  not 
like  the  prefent  cafe,  for  here  when  the  defendant  pleads 
non  cepit*  and  denies  the  taking,  which  is  a  bar  of  the  re- 
plevin, he  ought  to  be  delivered ;  but  there  by  his  claim  of 
property  he  admitted  the  taking;  befides  that  it  is  an  au- 
thority fo  far  for  the  opinion  of  the  court  at  prefent,   that 
as  the  villain  fhould  not  be  detained  in  cuftody  upon  the 
fuppofal  of  property  in  the  lord;  fo  when  the  defendant  in 
the  replevin  denies  the  taking,  he  ought  not  to  remain  in 
cuftody  uf>on  the  bare  fuppofal  of  the  writ.    A  queftion  has 
been  made,  whether  the  plaintiff  could  have  another  wither- 
nam, if  the  court  {hould  bail  the  defendant  upon  this,  Sup- 
pofe  he  could  j)ot;  if  a  hemine  replegiando  be  brought,  it  is  proving, 
a  good  return,  that  the  defendant  claims  him  as  villain,  but  upon  a  Umm 
upon  the  return  of  the  writ  to  the  court,  if  any  perfons  rtpltgia**. 
come  into  the  couit  and  give  fecuritv  to  have  the  plaintiff; 
in  court  at  a  day  certain,  a  writ  fhall  iflue  to  the  fherift  to 
deliver  the  plaintiff;    and  upon  .the  coming  of  the  plaintiff 
into  court  at  the  day,  he  fhall  give  new  fecurity,  to  appear 
in  court  ie  die  in  diem  until  the  plea  be  determined,  and  if 
judgment  fhall  be  againft  him,  then  his  bail  to  bting  him 
in  and  deliver  him  to  the  defendant ;  and  if  he  cannot  find  ' 

fiich  bail,  then  he  fhall  be  committed  to  the  cuftody  of  the 
marfhal,  and  at  the  end  of  the  fuit  fhall  be  brought  by  him 
into  court  and  delivered  to  theidefendant.  8  Hen.  4.  c.  2. 
fitzh.  Mainprize*  23.  And  the  faid  bail  is  but  for  eafe  of  * 
the  cuftody*  But  if  judgment  be  given  againft  the  defen- 
dant, then  his  bail  will  render  him  in  cuftody  again,  and 
then  he  is  in  upon  the  former  withernam.  And  he  likened  it 
to  the  cafe  where  a  man  in  execution  brings  ah  audita  que- 
rela upon  a  deed,  or  for  nonage,  and  is  bailed  and  judg- 
ment being  againft  him,  is  rendered  into  cuftody,  he  is  in 
upon  the  former  judgment.  But  then  the  queftion  is,  that 
if  he  fhould  not  be  rendered,  whether  this  court  can  award 
a  new  withernam.  And  as  to  that,,  he  likened  it  to  the  cafe, 
,  where  a  man  is  bailed  to  appear  de  die  in  diem  upon  an  ap- 
peal of  murder,,  if  the  defendant  makes  default,  procefs 
/hall  iflue  againft  the  bail,  and  a  capias  againft  him  $  and  if 
he  renders  nimfelf,  he  fhall  be  in  upon  the  appeal*  If  the 
defendant  be  in  upon  the  elongates  returned,  and  pleads  non 
cepit*  and  the  iflue  be  for  the  plaintiff,  the  judgment  fhall 
be  the  fame ;  but  a  withernam  fhall  be  awarded,  becaufe  the 
plea  of  non  cepit  was  a  fufpenfion  of  the  award  of  the  wither- 
nam* and  therefore  the  faid  fufpenfion  being  taken  away, 
sl  withernam  ought  to  iflue.    As  where  an  inquifition  upon 

the 
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foot       the  ftatute  of  Wellm.  2.  13  Ed.  %.  ft.  i.  c.  ^6.  is  returned, 

w*t  t      and  a  dijiringas  iflues  to  inquire,  who  were  the  rnalefa&ors, 

Proceedings'     an<^  which  are  the  adjacent  towns,  and  what  damages  the 

upon  W£m.      party  hath  fuftained,  and  to  diftrain  ths  towns  to  're-ereft 

2.^.46.         t^e  hedges  and  ditches,  and  to  levy  the\  damages;  which 

proceeding  was  invented  by  Mr.  Afy,  of  which  there  is  a 

cafe  Cro.  Car.  280.  notwitnftaodin^  that  this  resembles  an 

execution,  and  is  intended  only  to  levy  thedatnages,  &c! 

(a)  Vide  1  Sid:  yet  (a)  \t  gives  a  day  to  the  parties  to  appearand  plead,  and 

107-v    '  traverie  the  patter;   and  if  they  come  not  in,  then  a  dif- 

fr1*  f.  ?!:  trfagas  fa  infinitum  hTues;  but  if  they  Com$  in,  that  ftops 

*  "  •  ."  the  proceedings;    but  when  the  plea,  UV.  is  determined! 


upori  iflue  or  demurrer,  they  are  revived.  So  if  the  defen- 
dant pleads  non  ceprtj  oefore  a  withernam,  be  awarded,  dot 
ftops  the  awarding  of  it ;  but  after  fuch  plea  is  determined. 
all  js  at  liberty  again,  to  award  a  withernam.  H*h  chief 
juftice  ponfefled  that  he  did  not  know  any  precedent  for  fuch 
a  prof  ending)  but  that  it  is  agreeable  to  the  reafon  of  the 
comfpoh  lawl  If  the  bail  do  not  render  the  defendant,  thev 
will /forfeit  their  recognizance,  and  a  new  yvitbernanx  win 
iflue,  as,  a  new  capiat  in  the  c^fe  of  an  appeal  aforefaid.  The 
bail  here  is  but  an  eafo  of  the  fornier  cuftody,  and  when  the 
defendant  is  rendered,  he  (hall  be  in  cuftody  efr  faith.     And 

{er  Holt*  there  is  no  reafon,  why  the  defendant  lhould  not 
ave  his  liberty  pending  the  fuit,  as  well  as  the  plaintiff. 

3.  It  was  prayed  by  the  counfel,  that  the  defendant  might 
wage  deliverance;,  and  Old  Entr*  94.  was  cited.  But  it 
v/as  refolved,  that  when  the  defendant  pleads  non  cepity  he 
Jhall  not  wage  deliverance,  becaufe  he  cannot  deliver  whom 
be  never  took. 

4.  Refolution.  That  the  bail  ought  to  be  bound  in  a  fum> 
certain,  with  condition  that  the  defendant  (hall  appear  A 
die  in  diem ;  and  if  judgment  be  againft  him,  that  they  (ball 
render  his  body  in  wit he rnam  ibidem  reman/arum^  quotffquehs 
render  the  party,  and  fuffer  (lira  to  go  at  large. 

But  tben  the  opinion  of  the  court  bring,  that  the  defen- 
dant could  not  be  bailed,  until  after  he  had  pleaded  nam  cephi 
the  plaintiff  refilling  to  declare,  the  queftion  was,  whether 
^e  was  demandable  upon  the  withernam  or  not.  And  HeJt 
chief  juftice  delivered  the  opinion  of  the  court,  and  (aid,  that 
whenever  a  writ  is  awarded  that  is  returnable,  the  day 
of  the  return  is  always  a  day  to  both  parties  to  appear j  and 
though  the  writ  be  returned  not  ferved,  yet  the  defendant 
may  appear,  to  prevent  any  ill  confequence.  The  next  adja- 
cent towns,  in  the  cafe  abovefaid,  have  nb  day  upon  the  iiftriw- 
,  gas  to  appear,  it  being  only  for  levying  the  damages,  C^r.  aft 
aforefaid,  and  yet  they  may  appear,  and  the  profceutor  mu^ 

appear 
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appear  of  neceffity,  though  no  day  is  given  to  either  partjr  ***>* 
upon  Ac  diftringaf.  The  plaintiff  has  no  (Jay  in  any  cate  Wk*TV 
upon  the  writ.    In  cafe  of  apppal  neither  the  plaintiff  nor  * 

defendant  have  any  day  in  court,  the  proceedings  at  a  gaol- 
delivery  being  difcontmued  by  die  certiorari.   But  here  there 
is  a  day  in  court  upon  the  return  of  the  withernam,  for  the 
faid  day  is  a  day  for  the  defendant  as  well  as  for  the  attorney 
pf  the  plaintiff;     What  day  has  a  man  upon  a  common  re- 
plevin ?  The  (a)  pluriei  replevin  fiiperiedes  the  proceedings  ^  videGah.^ 
pf  the  fberiff,  and  the  proceedings  pre  upon  that*  and  not  up-  Rcpleyim,  73, 
on  the  plaint,  as  they  are  wheji  thai  is  removed  by  recordari.  77: 
Though  there  is  neither  fummons  nor  attachment  in  the  ' 
writ,  yet  without  doubt  the  defendant  has  a  good  day  in 
£ourt,  like  the  common  cafe  of  replevins,  though  there  is  no 
fummons  in  the  writ*  vet  it  gives  a  good  day  to  the  defend-  videpoft,  61^ 

3H)t  to  appear,  and  if  he  does  not  appear,  then  a  pone  ifliies, ' 

and  then  a  capiat,  The  entries  in  Rajtaly  tfc  that  the  de 
jfendant  atfachiatus  eft  ad  refpondendum,  btc.  de  plqcito  qyare 
ftfitj  fc??.  are  made  in  fuch  manner,  becaufe  in  consequence 
of  law  it  is  an  attachment,  the  defendant  being  obliged  to 
appear  upon  the  pefil  of  a  withernam*  But  he  faid  that  he 
wiflied  the  record  were  made  in  this  manner,  beginning, 
J>eminus  rex  majdavit,  faff,  and  fb  to  (hew  the  replevin  and 
the  withernam,  ?md  (ben  all  the  proceedings  would  appear, 
as  Raft.  560.  in  the  cafe  of  a  common  replevin.  And  it  is 
like  the  courie  ifl  thc  king's  bench,  to  recite  writs  in  fuch 
manner ;  but  in  the  common  pleas  only  the  fubftance  of  it. 
And  as  to  die  objedion  made  by  the  counfel,  that  it  was  ab- 
iiird  to  imagine,  that  the  plaintiff  could  make  an  attorney, 
when  he  was  eloined,  iic  Holt  chief  juftice  anfwered,  that 
the  fame  perfons,  who  fued  dip  writ  in  .the  name  of  the  , 
plaintiff,  might  make  an  attorney  fot  him,  and  that  is  the 
conftant  courie,  Bqt  it  would  be  a  very  ftrange  thing,  if 
die  plaintiff  fliould  not  be  demandable :  for  men  a  man 
plight  run  away,  and  a  homine  replegiando  might  be  fued 
"  againft  J.  9.  for  a  fuppofed  taking,  &<y  of  the  man,  and 
J.  S.  .upon  this  would  be  kept  in  prifon  for  ever.  And  the 
Court  exhorted  the  plaintiff's  counfel  to  declare,  tic.  which 
they  refufed ;  upon  which  the  court  in  anger  rebuked  them, 
and  (aid,  that  they  did  it  only  to  embarrats  the  court.  But 
however,  they  would  not  declare.  Upon  which,  the  plain- 
tiff, being  demanded  and  not  appearing,  was  nonfuit.  Note, 
that  Sir  Bartholomew  Shower  cited  two  cafes,  where  men 
bad  been  bailed  upon  a  withernam,  Mich.  5  H.  4.  Rot.  25. 
£?//.  16  R.  2*  Rot.  16.    Ex  relatione  myri  Jacob. 


Rex 
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Rex  verf.  Fowler. 

A  man inafrfto-  |  TPON  a  habeas  corpus  dire&ed  to  theflierirF,  to  bring 
dy  under  an  ex-  \J  mc  body  of  Fowler^  &c.  he  returned,  that  Fowler  vn& 
S^docannot  taken  upon  a  writ  of  excommunicato  capiendo ;  and  ujxrn  the 
be  difcharged  recital  of  the  writ  in  the  return  it  appeared  to  be  in  the  dis- 
«pon  a  habeas  jun<5tive,  viz.  in  quibufdam  caufis  fujftraclionis  decimarumjht  • 
^ex^mmu-  al  orum  juriam  eccleftajiicorum.  And  becaufe  the  caufe  was 
nicato  capiendo  uncertainly  fhewn  in  the  writ,  it  was  moved  that  Fowler 
appear*  liable  to  fhotild  be  difcharged.  And  8  Co.  68.  Trollop's  cafe,  and  F. 
c?iMod\ti8  M  &•  64.  were  cited,  that  a  certificate  of  an  excommuni- 
Semb.  ace.  antej  cation  was  ill,  if  it  did  not  exprefs  the  caufe  in  certain ;  for 
*o3«  perhaps  the  alia  jura  ecclefiajlica  may  be  matters  of  which 

t  L^unf1  they  have  not  conufance. 

an  excommuni-         J 
cato  capiendo.  < 

S.  c.  Saik.  293.  Holt  chief  juftice  laid,  that  the  rule  without  doubt  is  good, 
,2NSa?k4l9  that  fufficient  caufe  ought  to  appear  in  certain,  becaufe  the 
pi  3.  2  4  king's  courts  are  judges  of  their  jurifdi&ion,  and  not  thezn- 
An  excommuni-  felves,  and  therefore  they  ought  to  fhew,  that  the  matter  was 
c^o  "PJ^**0  within  their  conufance.  And  for  the  fame  reafon  doubtlefe 
was  the  caufe  of  the  ftgnificavit  is  ill,  and  therefore  the  defendant  may  in 
fuit  in  the  ec-  chancery  procure  the  writ  to  be  fuperfeded.  But  the  king's 
ciefiafticaiccurt.  bench  cannot  deliver  a  man  arretted  upon  the  king's  wrir, 
izM<xhk4i?9.J  becaufe  thc  chancery  has  granted  it  where  they  ought  not 
R.  ace.  7  Mod.  to  have  granted  it.  If  the  certificate  be  ill,  the  chancery  oujht 
50.  117.  Vide  to  fUperfede  it ;  but  the  king's  bench  cannot  proceed  upon 
i]do>in?Ex-13  'r>  becaufe  lt  »s  not  before  the  king's  bench;  for  the  king's 
commencement,  bench  cannot  give  judgment  upon  a  recital,  where  another 
B.  4.  id.  Ed.      court  is  pofleffed  of  the  original.     In  error  brought  upon  a 

^  iiLS0!-  judgment  of  the  common  pleas  in  debt,  an  exception  was  ta- 
An  excommuni-  jo  -    .  •  •     j  •    ^i_    j     1 

catocapiendo  for  ken,  becaufe  the  writ,  as  it  was  recited  in  the  declaration,  was 

contempt  in  a     attacbiatus^  where  it  ought  to  have  beenfummonitusy  and  thcre- 

fW  tithed  forc  iU ;  but  W  Ae  court  refufed  to  al,owed  thc  exception  to 
2^°  ecdcfiafti.be  taken,  becaufe  the  was  not  before  the  king's  bench, 
cal  dues  U  Va3  but  only  by  recital ;  but  it  was  held,  that  diminution  ought 
S'  m^Il*  «93  t0  be  ^feg^t  and  a  certiorari  fued  ;  and  if  upon  that  an  ori- 
D.  ace. Ann.  3 14.  §>nal  was  returned  which  was  attacbiatusy  the  judgment 
An  excommuni-  fliould  be  reverfed. 

cato  capiendo  for 

fuu f^fobtrL!  But  whcn  thc  8™*  qweftion  was,  whether  this  uncer- 
tionof  tithes  Wtainry  in  expreffing*  the  caufe  would  vitiate  the  wrir,  and 
other  ecckfiarti-  thcn  whether  the  court  would  quafh  it  ?  And  in  proof  of 
S?  ^?rfJ?:  **  affirmative,  Moorypl.  667.  Cro.  Jac.  566.  Cro.  Car. 
(a)  Ace.  tSaund  196.  1 99.  IV.  .Jon.  220.  Hil  29^30  Car.  2.  B.  Rm 
317.  Str.  125.   Rexv.  Pricey  it  was  agreed,  that  juftice  ought  to  be  done 

MrfV.'JtofiJc  h.ere  uP°n  thc  w*it#     l  RolL  ReP*  *36'     T*  3"*  89'  wcre 

B.H.Z8G.  3*      Cited. 

After 
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Fowt.it, 


After  feveral  arguments  at  different  days,  and  upon  great        *** 
confideration  and  Tearch  of  precedents,  it  was  refolved,  that 
the  writ  (houldbe  quafhed,  andafuperfedeasiffue.  And  Holt / 
jchief  juftice  laid,  that  at  common  law  the  caufe  had  no  need 
to  be  (hewn  in  the  writ  6f  excommunicato  capiendo ;  but  it 
was  fufEcient-to  fay,  that  the  Darty  was  excommunicate  .pro 
contumacia  manifejla.  Regift.  65.  7.     But  in  thejignificavit  it 
ought  to  be  {hewn.  F.  Jv.  B.  63.  4.    And  now  iince  5  EU 
c.  23.  the  caufe  ought  to  be  (hewn  in  the  writ.    And  he  (aid, 
be  had  fearched  many  precedents  upon  the  roils  in  the  crown 
office,  from  the  8  EL  to  this  time,  and  there  are  fome  pre- 
cedents where  the  caufe  is  omitted,  but  the  caufe  is  men- 
tioned in  the  greateft  part.    In  8  EL  Rot.  20.  there  are  five 
writs  which  are  general  pro  contumacia.    In  15  EL  Rot.  54, 
jhere  arc  two  with  caufe.    In  17  Jac.  1.  Rot.  54,  there  is 
pne  without  caufe,  and  another  with  the  caui?.    In  the  time 
pf  king  Charles  2.  there  is  one  the  fame  with  this  here,  and 
another,  aliorumque,  and  one  upon  the  fame  roll,  decimarum 
only.     And  though  in  feveral  of  the  faid  precedents  the 
caufe  is  not  well  fnewn,  yet  its  being  {hewn  iti  come  man- 
lier, (hews  (he  opinion  of  the  courts  to  have  been,  that  fhe 
ilatute  had  made  fome  alteration ;   and  therefore  at  this  day 
puife  ought  to  be  (hewn*    And  that  is  agreeable  to  reafon  5 
for  when  the  ftatute  makes  the  writ  returnable  here,  it  is  on 
purpofe  that  this  court  (hould  judge  of  the  caufe ;  otherwife 
it  had,  been  idle  to  make  the  writ  returnable  here,  and  efpe  - 
pially  when  the  procefs  ought  to  differ  according  to  the  dif- 
ference of  the  caufe  for  which  the  excommunication  was. 
As  to  the  nine  caufes  mentioned  in  the  ad,  an  alias  ought 
to  iffue  with  a  penalty,  fcfe.   Then  this  court  being  poflef- 
fed  pf  the  writ,  and  it  not  expreffing  the  caufe  fpecially, 
but  in  the  disjunctive,  the  writ  ought  to  be  quafhed.    Be- 
fore this  ftatute  they  ought  to  have  retorted  to  the  chancery, 
and  procured  afuperfedeas  there,  2  Inft.  623.    But  that  can- 
not be  dome  now,  becaufe  the  writ  is  returnable  here,    But 
becaufe  the  cade  is  fl}ewn  inefficiently  out  of  the  writ,  it 
pught  to  be  quafhed,  and  zfuperfedeqs  awarded.     But  a£*- 
beas  corpus  is  a  very  improper  method  to  difcharge  the  party, 
for  he  Is  well  arretted  by  virtue  of  the  king's  writ,  and  can- 
not be  difcharged  whilfl  that  is  in  force.    And  it  is  a  good 
return  to  the  habeas  corpus^  that  he  is  in  cuftody  by  writ  of 
excommunicato  capiendo. 

GwW juftice  feid,  that  before  the  5  El.  c.  23.  this  court 
Could  not  difcharge  a  man  taken  upon  an  excommunicato  ca- 
piendoy  unlefs  he  was  excommunicated  pending  a  prohibi- 
tion. And  he  agreed,  that  this  court  had  power  to  quaftt 
thewrit,  and  award  z fuperfedeasj  where  the  caufe  is  not 
fuftciently  exprefled ;  but  he  made  a  doubt,  whether  therf 
yas  here  any  fuch  uncertainty  j  for  the  Jive  feemed  to  him 
to  be  accumulative, 

Put 


6zo  Mich.  Term  12  Will  3. 

R«  .  But  by  the  opinion  of  Holt  and  Turton  juftices  the  writ 
FowLe*.  Vas  VHdhwk  zxAzJuperfedeas  granted.  And  Holt  ordered 
the  clerk  to  enter  upon  the  habeas  corpus*  that  the  party  was 
cii (charged,  becaufe  the  writ  was  quafhe8.  And  Holt  (aid 
in  this  cafe,  that  if  the  writ  had  been,  in  cauja  fuhtratlienis 
quorundam  jurium  ecclefiajlicorutn*  it  had  been  well.  The  fame' 
law  if  it  had  been,  it  aliorum  or  aliorumque.  But  he  (aid 
alfo,  that  this  ftatute  was  not  well  understood  until  the 
time  of  Charles  I.  in  Hughes's  cafe,  Gro.  Car.  196.  He  (aid 
alfo,  that  the  form  of  the  proceedings  in  die  fpiritual  court 
ought  to  be  regarded  ;  as  in*a  libel  for  words,  their  form  is 
to  fay,  that  he  fpoke  fuch  words,  aut  aliafimilia*  and  yet  a 
prohibition  was  denied  to  be  granted  for  the  faid  caufe. 

£?o ^S£5*  In  Trinity  term  following  Coufin  was  brought  up  on  a  ha  - 
contempt  in  a  kea&  corpus*  and  the  return  was,  that  he  was  arretted  upon  an 
Am  fornot  re-  excommunicato  capiendo.  And  there  was  a  fetal  exception  to 
pairing  his  fliam  ^  jt  ^  the  uncertainty  of  the  caufr  (it  being  pro  nam 
coemeterii  of  B.  reparaUomfortisjuae  mummentorum  coemeterii  de  B.  which -was 
is  bad.  agreed  by  the  court  to  be  -uncertain  and  and  bad)  and  yet  they 

itoexcommuni- wouj(j  not  djfcharge  him  upon  the  bqkeas  corpus,  but  com- 
pan°rH?beauam-  Polled  him  to  procure  the  writ  to  be  returned.  And  then 
«din  the  ab-      they  deferred  to  quafh  the  writ,  becaufe  the  defendant  was 

fence  of  the  per-  not  prefent  ia  cpuju  as  be  ought  to  be.  Ex  relatione  rrCri 
fon  taken  up       y^   ,  ■  >  * 


upon  it. 


Harmaa  verf.  Owden. 


S.  C.  ia  Mod.  421. 

Inana&ionon  HPHE  plaintiff  declares,  that  the  defendant  in  confider- 
an  agreement  JL  ation  of  2oZ?  paid  to  him  by  the  plaintiff,  aflumed  to 
to  deliver  fix  deliver  to  the  plaintiff  at  or  before  the  eight  of  January 
h^lT*™*1?**  f°rty  ^vc  quarters  of  oatmeal,  ex/ex  crihra  avenacea*  Anglic* 
plaTntTffnced  not  oatmeal  (plitted  and  hair  fieyes,  and  a  fan,  out  of  a  fbip  into 
aver  how  many  a  barge  tp  be  brought  thereby  the  plaintiff  for  the  faid  pur- 

** bed  K^T?*  pofe  ;  am*  ne  aveils'  tnat  uP°n  the  c*0ltn  °*  January  he 
Inana^ionon [brought  there  his  barge,  and  the  defendant  non  deliberavit 
an  agreement  to  -  upon  the  eighth  of  January*  £$c.  Upon  non  ajumpjit  plead- 
h^llT  b00dS°n  **>-  verdl^  for  tne  plaintiff.  And  Mr.  Cowper  moved  in 
fee^idelby*  arTeft  of  jua^mentt  1.  That  the  fieves  being  of  divers  forts, 
the  party  who  is  the*  plaintiff  fhould  have  (hewn  how  many  of  each  fort 
to  recti  vctheni  were  to  have  been  delivered.     To  which   Mr.  firoderUJt 

plaac^orUb^oreanfwered?     that    in     tfefPafS     0I"    tr0VCf    this     miSht     **V* 

a  certain  day,  been  a  good  exception,  but  not  in  qffumpfa  where  we 
breach  that  the  ought  to  declare  as  the  agreement  was.  And  Holt  chief 
liwrythemn^C"iu"tce  faid>  that  .if  the  agreement  was  fiich,  this  uncertainty 
the  day  isuwx-  could  not  vitiate  it ;  but  the  defendant  has  his  eledion,  how 

ceptionatle  after  x 

verilft.  S.  C  SaDc  140.  Com.  89.  Holt,  127.  and  perhaps  before.  SL  C.  Salk.  14c. 
Com.  89.  Holt,  117.  at  leaft  if  it  appears  on  the  declaration  that  the  barge  was  sot  feat  to  the 
place  before  that  day. 

many 
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many  of  each 'of  them  he  will  deliver.     Suppofethe  agr  ee     Ha*man 
ment  was  to  deliver  fix  cows  and  calves ;  *  the  plaintiff     owdik 
ought  to  have  fix  of  each  of  them.     But  befides,  it  does  not 
appear  here,    but  that  they  might  be  the  fame.     2.  The 
fecond  exception  was  to  the  breach,  that  it  was  not  well 
affigned,  the  promife  being  to  deliver  at  or  before  the  eighth 
of  January,  and  the  breach  is  affigned,  that  he  did  not  de- 
liver upon  the  eighth  day  of  January ;   fo  that  he  might 
have  delivered  them  before,  which  would  have  been  a  good 
performance  of  the  agreement.      But  after  confideration 
had  of  this  exception,  Holt  chief  juftice  delivered  the  opi- 
nion of  the xourt,  that  the  plaintiff  ought  to  have  judgment 
after  verdict.     But  (by  him)  it  would  have  been  good  with- 
out verdid;    for  when  the  promife  was,   to  deliver  the 
things  out  of  the  {hip  fnto  a  barge,  to  be  brought  by  the 
plaintiff  on  or  before,  bfc.    and  the  plaintiff  fays  only,  that 
he  did  not  deliver  upon  the  day,  and  not  that  he  aid  not 
deliver  before,  yet  in   fuch  a  cafe  as  this  it  will  be  well  ' 
enough.     For  though  the  defendant  has^his  eledion,  to 
deliver  before,  t$c,    yet  there  ought  to  be  a  concurrence 
of  die  plaintiff,  and  he  ought  to  be  ready  to  accept  them; 
for  the  defendant  cannot  make  a  tender  before  the  laft 
day  to  oblige  the  plaintiff  to  accept  them ;   and  if  he  comes 
before  the  laft  day  to  make  a  tender,  that  will  not  excufe 
him  from  making   a  tender  or    delivery    of    the  goods 
upon  the  laft  day,  according  to  Cro.  El.  14,  73.  where  a 
place  is  appointed  for  the  payment  of  money.     For  if  the 
"plaintiff  be  not  ready  there  with  his  barge,  the  tender  will 
not  be  fufficient.     And  therefore  fince  the  (a)  laft  day  is  M  Vide  Cm. 
die  time  appointed  by  the  law,  when  the  one  is  obliged  to  J£ -J?*  ***  *• 
deliver,  and  the  other  to  receive,  it  will  not  be  prefumed  a  com.  knit, 
that  the  plaintiff  was  there  before  with  his  barge  ready  to  D.  7.  id.  EcL 
receive  them.    But  however,  it 'is  aided  by  the  verdift ;  for  voh  P-*J2- 
if  there  had  been  an  adhtal  delivery,  the  jury  could  not  have 
found  for  the  plaintiff ;   for  at  this  time  performance  (b)  is  WTf*  cab* 
given  in  evidence  upon  non  a(jumpfit\    and  if  the  defendant  gj  3°8<*' 
had  delivered  the  goods,    it  had  been  nan  affuinpjit ;  and     ' 
therefore  no  delivery  being  proved,  they  gave  a  verdift  for 
the  plaintiff.    And  judgment  was  entered  for  the  plaintiff. 
Holt  cited  2  Sound,  350.     Peters  v.  Opie.     1  Sid.  15.  1 
Sound.  228.     1  kentr.  119.     Ex  relatione  nfri  Jacob* 

Memorandum,  That  Sir  George  Trthy  knight,  lord  chief 
of  the  Common  Pleas,  died  the  thirteenth  *f  December  m 
this  vacation  of  art  ajibmq  at  Kenfington  Gravel  pits. 
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Sir  John  Holt  Ghief  Juflice* 

Sir  John  Turton 

&r  Littleton  Powys  removed 
out  of  the  Exchequer  the 
twenty-eighth  of  January 
in  this  term. 

Sir  Henry  Gould. 


Juftices. 


Memorandum*,  That  Mr.ferjeant  Bury  was  made  a  baron  of 
the  Exchequer  the  twenty-eighth  jf  January  in  the  room  of 
Mr*  baron  Powys  removed  into  the  kings  bench* 

Memorandum,  Mr.ferjeant  Whttacre  wasjwom  one  of  the 
King's  ferjeahts  the  eleventh  ^"February  tn  this  term* 

Memorandum,  That  Mr.  ferjeant  Levinz  died  the  twenty* 
ninth  of  January  in  this  term  at  Serjeant's  Inn  in  Fleet- 
Street. 


5£We.  Kflw  verj.  Wigg. 

Rot.  .156.  •  .  / 

8,CiP.  Wmt.  14.  Salk.  joi.  .3  Salk.  206.  Com.  SS.  92.  Holt  369. 
-with  Che  argument*  of  counfel  11  Mod.  196.  cited  and  commented  upon, 
a  Vez.  257.  3  Axk*  *73»  *7*  x  ^^  34z«  Headings  UH.  Ent.  105. 

o?awJ5hoW  TN  ejeftment  the  matter  in  law  in  oueftion  was  thus. 

muftbecon-  JL  A  copy-holder  feifed  of  cuftomary  lands  in  fee  at  the 

Amed  waw^  wm  ef  the  lord,  (ffc*  according  to  the  cuftom  of  the  manor. 

R.cont.poft.  furrendcrcd  them,  &Cm    to  the  ufe  of  his  wife  for  life,  and 

D.  com.  arg.  after  her  deceafe  to  the  ufe  of  JB.  t2   D.  E*  and  F.  his 

iSaund.  if  1.  children,  equally  to  be  divided  among  them,  and  their  ref- 

VidcCro.  Elix.  p^irc  hcirs  mi  affigns  for  cvcr.    And  they  were  admitted 

Bulftr  2~l^  The  words  a  equally  to  be  divided  betwten  them**  will  make  a  limitation  by  wa/~  ' 
of  ufe  which  would  otherwHe  havepaffed  a  joint  eftate,  pafian  eftate  in  common.  R.  ace  * 
Vez  252.     s.Atfc73»*«  Wilf.  S4»-    Say.  67.  &  vide.   Say.  71.  72.  Cowp.  66*.  Co.  Litt. 
190.0.13th  Ed.  n.  4-    See  alfoiVe*.x66.  ante  *zi, 

accordingly »/ 
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accordingly.-   And  the  queftion  was,  whether  B.  C.  D.  E>      Fnnt» 
and  F.  were  by  virtue  of  this  furrender  jointenants  or  te-      w-v 
nants  in  common.     It  they  were  jointenants,  then  judg- 
ment ought  to  be  given  for  the  defendant ;    but  if  they  weje 
tenants  in  common,    then  it  ought  to  be  given  for  the 
plaintiff.  ^ 

And  this  cafe  was  argued  feveral  times  at  the  bar  by  Mr. 
Carthew  and  Mr.  Peere  Williams  for  the  plaintiff,  and  by 
Mr.  Northey  and  Mr.  Broderick  for  the  defendant.  And 
now  this  term  the  judges,  viz.  iiolt  chief  juftice,  and  Tur- 
ton  and  Gould  )\iA\ctsy  [Powys  juftice  not  having  yet  taken 
his  place)  delivered  their  opinions,  viz.  Turton  and  Gould 
for  the  plaintiff,  and  Holt  chief  juftice  for  the  defendant. 
And  Gould  juftice  argued,  that  judgment  Ought  to  be  en- 
tered for  the  plaintiff;  becaufe  the  children  (by  him)  were 
tenants  in  common.  And  he  faid,  that  the  queftion  arofe 
upon  thefe  words  [equally  to  be  divided  among  them,  and, 
their  refpective  heirs  and  afligns  for  ever.]  And  in  pro- 
nouncing his  opinion,  he  faid,  he  would  purfue  the  fame 
rules  with  Richard/on  chief  juftice  in  Beck's  cafe.  LittUt.  Rep. 
344,  5.  that  in  ejjpofition  of  deeds  all  parts  of  them  ought 
to  ftand,  and  to  have  effedt,  if  they  can ;  and  that  the  par- 
ties intention  ought  to  be  purfued,  untefs  fuch  expofition 
would  contradi&  the  known  rules  of  law.  He  could  not 
find  any  exprefs  authority,  where  this  point  hath  been  fet- 
tled; but  the  force  of  the  authorities  in  thelbooks  feem  to 
warrant  his  opinion.  The  prefent  queftion  does  not  de- 
pend upon  words  which  will  create  an  eftate,  but  which 
ought  to  qualify  an  eftate  ;  and  in  fuch  cafes  the  intent  of 
the  parties  ought  to  be  purfued.  There  are  no  particular 
words  neceflary  to  create  a  tenancy  in  common.  Littleton 
Je8.  292.  298.  Co.  Li.  189;  a.  In  the  cafe  of  frank  mar- 
riage, and  change,  there  are  neceflary  words  of  art  in 
the  creation  of  them,  which  cannot  be  omitted;  but  in 
cafes  of  tenancies  in  common  no  fuch  precife  words  are 
requifite  ;  for  if  they  divide  an  eftate,  and  fhew  that  a  fe- 
veral property  was  defigned  to  each  party,  it  is  fufEcient, 
For  the  making  of  a  tenancy  in  common  does  not  adcf  to 
the  eftate,  but  qualifies  it ;  as  jn  the  creation  of  an  eftate 
in  fee-fimple,  it  is  neceflary  to  add  the  word  heirs,  but 
tenants  in  common  may  releafe  to  one  another  without  it.  - 
A  joint  eftate  in  the  premifles  may  be  altered  in  the  haben- 
dum. As  Hob.  172.  lands  are  given  to  two,  habendum^  the 
one  moiety  to  one,  the  other  to  the  other,  they  are  tenants 
in  comrnon ;  and  there  is  no.  other  reafon  for  it,  but  becaufe 
the  habendum  {hews  the  intention  of  the  parties,  that  they 
fhould  have  feveral  inter  efts.  If  A.  gives  lands  to  B.  and 
his  heirs,  habendum  to  him  and  his  heirs,  it  is  a  fee ;  but 
if  he  goes  on  and  fays,  that  if  B.  dies  without  ifliie,  the 
(a)  remainder  to  C,  l£c.  it  is  tail,  becaufe  the  latter  words  (*)  Vide  ante 
correal  the  former.  Plowd.  541.    Liu.  Rep.  345.    Then10'-  *«. 

*      +m  *  -0  and  the  cafr 

there  ciwdpoft,  1152.  Co.  *,xtt,  21.  a37.  Aff.pl.  15. 
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if  noprectife  form  of  words  is  ncccflary,  his  intent  it  apps« 
rent,  to  be  an  eftate  in  common,  becaufe  it  wis  defigned 
as  a  provifion  for  his  younger  children.  There  was  a  cafe 
in  the  common  pleas  Pajcbae  the  forth  of  this  king  between 
BKffet  v.  Cromwell.  3  £ev.  373.  Salk.  226.,  Comb.  256. 
where  a  devife  to  71  and  R.  and  their  heirs,  and  the  fur- 
vivor  of  there,  equally  to  be  divided  between  them  (and 
their  heirs)  after  the  death  of  his  wife,  Wr.  was  held  a  te- 
nancy in  common;  but  the  queftion  in  the  court  was  &*• 
caufe  this  feemed  repugnant  to  the  former  part  of  the  devife  * 
but  it  was  held  by  the  whole  court,  that  the  laft  words  di« 
ftributed  the  eftate.  [Note,  this  point  was  made  at  the 
trial  before  Treby  chief  juftice,  and  was  referred  to  him,  and 
he  prayed  the  opinion  of  the  other  judges  of  the  common 

Ideas,  and  it  was  argued  at  the  bar  there,  and  it  was  *d~ 
udged  Pafcbae  6  mil.  &  Mar.  C.  B.  by  Treby  chief  joftice* 
Nevill  and  Rokeby  juftices,  that  it  was  a  tenancy  in  com- 
mon, but  Powell  juftice  held  it  to  be  a  jointenancy.  Ex 
relatione  m'ri  Place].  As  the  law  is  now  held*  thefe  words  will 
(a)  make  a  tenancy  in  common  in  a  will.  Then  in  this  cafe 
the  intent  of  the  parties  appearing  to  be,  that  they  flxmld 
have  it  in  common,  that  ought  to  be  purfued  as  far  as  it 
can.  But  moreover  this  cafe  is  a  ufe,  which  refemMes  that 
of  a  will,  'f  he  cafe  of  Brookes  v.  Brookes.  Pobb.  ^25. 
Cro.  Jac.  434.  2  Roll  Mr.  67.  14  Fin.  J  51.  pL  18. 
is  a  ftrong  cafe,  where  a  copyholder  furrendered  his  copy- 
hold to  the  lord,  without  limiting  a  ufe,  and  afterwards 
die  lord  eoncejfU  feiRnam  of  the  copyhold  to  the  tenant,  A#- 
JbenaUm  to  him  and  his  wife  and  the  heirs  of  their  two  bo- 
dies ?  and  there  though  the  wife  was  named  only  in  the  &*- 
btndum,  it  Wag  held,  that  flic  would  take  an  eftate -tail ;  in 
.  a  common  cafe  it  would  have  been  ill,  becanfe  the  was  not 
named  in  xh6  premifles ;  but  the  intent  of  die  fuirender 
was  taken  in  the  faid  cafe  to  have  been  to  the  faid  ufes, 

Ehd  therefore  the  manner  of  the  grant  was  not  material,  it 
ding  only  Aft  explanation  of  die  lurrender.  Now  this  cafe 
#is  ftrongef,  becaufe  it  ift  the  exprefs  limitation  of  die  ufes 
upon  the  furrender.  Arid  it  was  alfo  held  in  the  faid  cafe, 
that  the  fuftender  of  a  copyhold  fhall  oe  expounded  accord- 
ing to  the  intent  as  a  will.  The  cafes  of  grants  in  futuro 
are  ill,  becaufe  they  are  repugnant  to  the  rules  of  law;  but 
that  cafe  of  a  ufe  was  held  good,  though  it  was  contrary 
to  the  known  rules  of  law.  He  laid,  he  could  not  {hew 
any  care  where  this  point  has  been  folemnly  adjudged,  but 
there  are  parallel  cafes.  The  cafe  of  Smith  v.  Jobnfom,  Pafch. 
32  Car.  2.  B.  R.  Rot.  564.  was  the  cafe  in  point,  but  no 
judgment  was  entered  upon  the  roll ;  the  cafe  was,  a  feoff- 
ment to  two  and  their  heirs,  equally  to  be  divided  between 
them,  to  the  ufe  of  them  and  their  neirs ;  upon  the  breaking 
of  the  cafe  Scroggs  chief  juftice  and  Dolbenjuttice  were  of  opi- 
nion, that  it  was  a  tenancy  in  common,  but  %»« juftice  waa 
of  another  opinion,  upon  die  difference  objected  here  be- 
tween 
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kwecft  a  deed  and  a  will.  So  Co.  Lit.  190. A.  if  a  verdicts  finds  **»*«  # 
that  ^  man  Math  duat  partes  tiumerii  in  tres  partes  dividend^  wu»* 
ffcey  arc  by  the  intendment  of  the  vcrdift  tenants  in  com- 
mon. BeUdes,  that  if  thefe  words  will  not  make  a  tenancy 
in  common  in  this  cafe  they  .will  be  vain;  and  miift  be  to- 
tally rejected.  In  the  cafe  of  Whbrewwd  v.  Shaw^  Telv.  2$« 
Cro.  EL  729.  Moory  667.  Owe/iy  H7.  where  a  man  by 
his  deed  acknowledged  to  have  received  of  J.  S.  46/.  to  be 
equally  divided-  feetween  A.  and  B.  and  to  their  uTe  5  this  was 
held  a  creation  of  a  feveral  debt  of  20/.  to  each  of  themi  bei. 
ipg  in  tfce  cafe  of  a  perfonal  dilty ;  but  Tehferton  (ays,  that 
Js  not  like  the  cafes  of  interett,  where  land  or  a  leafe  is 
given  to  two  equally  to  be  divided  between  them;  for  there . 
they  ate  fcettarits  in  common ;  and  he  makes  rfo  difference 
between  &  deed  and  a  will-  Thete  has  been  a  notion  of  a 
diftinclion  between  deeds  and  wills*  and  the  faid  diftinfhon 
is  taken  iri  the  cafe  of  £>etveh  i).  Cox,  Cti.  EL  695.  by  Cckc> 
$ien  attorney  general*  He  faid,  he  did  not  know,  that  the  • 
(aid  pblnt  had  ever  been  debated.  So  ip  the  cafe  of  -Furfe 
%t.  Weeksy  i  Roll.  Abr.  90.  and  StiUy  2ii.  the  fameditlinc- 
tion  is  taken  by  lofrd  RolUy  but  it  is  only  a*  opinion  of  his 
bUter\  and  farther,  it  differs  from  this  cafe*  becaufe  this  cafe 
is  of  a  ufe*  that  of  a  gfant  Or  feoffment,  which  is  a  convey- 
■hce  at  Common  law*  btit  ufes  are  governed  by  the  intent  of  • 
the  parties,  andoUght  to  be  mAintafne  \  if  they  can  poffibly. 
Thefe  Words  import  fomSthing  mote  than  ordinary,  and 

I  therefore  the  intent  fe$ming  tol)e  incontrovertible,  he  was 
of  opinibn,  that  the  plaintiffought  to  have  judgment. 

Turf  on  juftice  argued  alfo  of  the  fame  fide  for  the  plain* 
tiff,  *nd  much  to  the  fame  purpofe.  But  he  added,  thefe 
reafons  alfo,  why  the  intent  of  the  furrenderor  fhould  be  % 
taken  to  be,  to  create;  a  tenancy  in  common 5  becaufe  if  any 
of  the  five  fhould  die  Without' tfTue,  his  part  would  defcend 
to  the  eldeft  fon  y .  if  they  had  iilue  this  would  be  a  provifioii 
for  their  families,  which  might  be  the  fole  reafon  that  pre- 
vailed with  the  furrenderor,  to  give  it  away  from  his  eldeft 

.  fbn,  and  of  confequence  he  Would  not  remove  it  from  his 
eldeft  fon  any  longer  than  the  faid  feafon  continued.  He 
cited  alfo  feveral  cafes  of  wills,  where  words  lefs  fignificant 
had  been  conftrued  to  make  a  tenancy  in  common.  Lctven 
0,  Cox>  Cro.  EI.  695.  Devife  to  his  own  fons  equally  and 
their  heirs,  tenancy  in  common*  Rqtcliff?s  cafe,  3  Co.  39. 
b.  $tb  Ref.  The  words,  equally  fo  be  divided,  in  a  will, 
tenancy  in  common.  The  fame  law  of  the  words,  part  and 
part  alike.  Thoroughgoodandjaquesv.  Collins,  Cro.  Can  75. 
Lift.  Rep.  46.  Torret  v.  frampr^  Sty.  434.  Devife  to  A. 
Ibr  life,  remainder  to  B.  Q  and  D.  and  their  heirs  (a)  re*-  W*.  **e.t 
ipe&ively  for  ever,  &  C  atd  D.  were  tenants  in  common. At^  1%u 
And  from  thence  he  inferred,  that  thefe  words  being  ftrong- 
*r  would  make  a  tenancy  in  common  in  a  deed.  He  cited 
the  cafe  in  LittUt.  [eft.  298.    Co.  Lift.  190.  b.  where  land*  *  > 

V^L  Sf  ar« 
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Fhki*       are  given  to  two,  habendum  it  tenendum* fcilicetthe  one  moiety 

W««  to  *c  onc  an<*  ^S  keirs,  an<*  ^  °*er  mo^y  to  the  °thcr 
and  his  heirs,  they  are  tenants  in  commom  And  from 
thence  he  urged,  that  in  regard  no  particular  words  were 
required  by  law  to  create  a  tenancy  in  common,  the  words  . 
in  the  prefent  cafe,  having  the  fame  fenfe  and  import  with 
,  thofe  in  the  cafe  in  Littleton,  ought  to  make  a  tenancy  in 

common.  He  faid  alfo,  that  if  this  cafe  had  been  before' 
the  ftatute  of  ufes,  it  would  have  been  taken  in  equity  ac- 
cording to  the  intent  of  the  furrenderor,  to  be  a  tenancy  in  * 
common^  and  now  fince  the  ftatute  has  executed  the  ufe 
into  pofleffion,  it  ought  to  have  the  fame  conftru&ion  in  a 
court  of  law,  that  it  would  have  had  before  the  faid  ftatute 
in  a  court  of  equity.  Then  he  cited  caie^  to  prove,  that 
furrenders  ought  to  be  conftrued  favourably,  and  had  been 
oftentimes  taken  contrary  to  the  rules  concerning*  convey- 
ances at  common  law;  and  that  they  ought  to  be  taken  fo* 
in  regard  that  they  are  coniiderable  as  wills^  becaufe  often- 
,  times  made  by  the  furrenderor  in  extremis,  when  he.  is  imps 
ccnfilii  And  therefore  he  cited  Brookes  v.  Brookes,  Popk  135. 
Cro.  Jac.  434.  2  Roll.  Mr.  67.  14  Fin:  151.  pL  18.  and 
alfo  trade  v.  Bache,  1  Saund.  151.  where  a  CQpyholder  in 
remainder  furrendejred  his  remainder  to  the  ufe  of  the  tenant 
for  life  [for  his  life],  and  after  his  death  to  the  ufe  of  him- 
feff  andnts  wife,  &c.  and  though  the  limitation  for  the  life 
(#T  ^!de  artts*.  ©f  the  tenant  for  life  was  (a)  void,  and  fo  by  confequence  by 
5*3*  5*fc  tjjC  common  law  the  remainder  would  have  been  void  alfoj 
yet  it  was  held,  that  in  cafe  of  a  copyhold  it  fhould  be  taken 
as  a  mediate  fettlcment  upon  the  hufband  and  wife  after  the 
death  of  the  copyholder  for  life.  He  cited  2  Vent.  365.  in. 
\b)  chancery*  where  a  covenant  to  ftand  feifed  to  the  ufe  of 
A.  for  life,  and  afterwards  to  two,  equally  to  be  divided,  and 
their  heirs  andaffigns  for  ever,  was  adjudged  by  the  lord 
keeper  North,  to  be  a  tenancy  in  common.  And  for  thefe 
reafons  he  was  of  opinion,  that  judgment  ought  to  be  given 
for  the  plaintiff. 

Holt  chief  juftice  e  contra  .argued,  for  the  defendant,  that 
this  was  a  joint  tenancy.  And  he  made  two  points,  1. 
Whether  thefe  words  would  make  a  tenancy  in  common  in 
any  deed.  2.  Whether  this  cafe  (hall  have  a  more  favour- 
able conftru&ion,  becaufe  it  is  in  cafe  of  a  copyhold,  or  be* 
caufe  it  is  a  conveyance  by  way  of  ufe.  Ana  he  gave  his 
opinion  to  the  feeond  point  firft  :  that  as  to  the  ratting  and 
patting  eftates,  copyholds  ought  to  be  governed  by  the  rales 

of  the  common  law.   4C*.  29.  h     And  as  to  Brookes7*  cafe, 
CWK  Car.  366.    pQph   r25      fa  jM  2  Rolf  A^  6?    J4  rm    ijK 

pL  18.  and  the  faying  in  Poph.  126.  that  the  cafe  of  a  copy- 
hold refembles  the  cafe  of  a  will ;  the  report  in  Giro.  Jat- 
434.  makes  no  mention  of  any  fuch  thing  ;  and  the  £u'd 
part  of  Fophants  Reports  heing.  reported  by  an  uncertain  au- 
(h)  ThedctfcrofthMcalekA^efttirtdinriwrejpter  bepk.    2Vei.»|6.  $AQt*7$$.     . 
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tW,  blight  hot  to  be  regarded.  But  however  he  held  as  Fust* 
to  thfe  faid  cafe*  that  if  a  copyholder  fui  renders  to  the  lord^  Wi<aa, 
without  limiting  any  ufe,  the  copyhold  belongs  to  the  lordi  ' 

and  his  eftate  is  extinguished,  in  the  fame  manner  afe  if  tenant        -  N 
for  life  at  common  law  releases  to  him  in  reverfion  \  and  tbeit 
the  grant  will  be  a  voluntary  grant  of  the  lord}   arid  then 
the  refolution  of  the  faid  cafe  will  be  rib  more,  that*  that  it  i$ 
a  cuftom  for  copyhold  eftates  to-pa'fs  in  the  fhid  manner ;  and  ' 
if  many  grants  have  been  made  in  the  faid  manner*  fuch    .   «   .  .    * 
grants  will  be  good.     And  he  faid,  he  knew  mariorsi  where  0f  a  copyhold  ta 
grants  have  been  made  to  JR.  habendum  to  A*  &•  G.  and  D.  A.  habendum  tb 
the  firft  named  took  the  whole  for  his  life,  and  to  every  one  *:,?.' ^  ^P*. 
in  remainder  in  their  order,     And  as  to  the  matter  of"  the  ^"  ^v^0^ 
ufe,  Upon  which  his  brother  Gould  infilled^  there  is  ho  fuch  ccffive  eftates ft* 
things  but  it  is  only  a  dire&ion  of  the  fuirendfer  *    for  the  Jfo   V\6c  Cro. 
perfony  to  the  ufe  of  whom  the  furrtadef  is  made,  is  [a)  not  (JvywJi  Vtfc 
ajfuy  que  ufe  in  the  mean  time,  but  when  the  furir enderee  is  457; 
admitted,  he  is  in  by  the  grant  of  the  lord.     And.Tor  thefe 
reafons  he  was  of  opinion,  that  this  cafe  ought  to  be  Confix 
dered  but  as  a  grant  at  common  law.     And  then  he  held", 
that  the  five  children,  were  joint  tenants,     1 .  Betattfe  if  thefe 
words  have  any  fignififcation»  yet  it  is  ,no  more,  than  what 
would  have  been  implied  in  the  nature  of  the  thing,  if  they 
had  been  omitted,  and  therefore  no  regard  (hall  be  had  id  * 

them.     For  if  an  eftate  be  made  to  five  perfons,  each  of  ' 

them  has  an  equal  proportion,  aod  tfce  words  equally  to  be 
divided,  mean  only,  that  each  of  them  (hall  have  a  fifth  part*  . 
which  they  have  by  the  conveyance*  In  Go*  Lkt,  180.  di 
where  all  the  authorities  are  enumerated  in  the  margin,  it 
appears,  that  ioint-tenants  have  but  their  part*  to  alien  or 
forfeit ;  and  therefore  though  it  is  faid,  that  joint  tenants 
are  ieifed  per  my  etper  tout,  yet  every  one  of  them  has  but 
his  part  for.difpofal  5  if  they  join  in  a  feoffment,  it  ought  tb 
be  pleaded  as  the  feoffment  of  both,  and  the  feoffee  after  thd 
death  of  one  of  them,  cannot  plead  that  he  is  in  from  the 
furvivor.    Then  if  each  of  them  has  his  part,  thefe  words  A  1 

fignify  nothing.     One  may  afk  then,  what  is  the  difference 
between  joint-tenants  and  tenants  in  common?    i.ittlttorr^ 
fefi.  292.  (hews  it>  viz.  thefe  latter  come  in  by  feveral  titles^      «^, 
.  but  the  lb)  former  by  a  joint  titlev  But  there  is  an  exception  J^^fS'S?* 

• .    .      ■        .   v      r        >r  \  •  •  r  3*2*  2no  the 

to  this  in  the  cafe  of  a  gift  made  to  a  corporation  and  a  na-  tafe&  theHcitedi 

tiiral  perfon  jointly,  they  (a)  (hall  be  tenants  in  fcomrnon,  W  Vide  2  Lev. 

became    they  have  feveral  rights*,    which  tanrtot  ftand  in  *£  2  BL  Co0^ 

jointure.     But  whenfoeVer  they  may  hold  in  jointure*  they     * 

fliall  be  joinr>tenants.    However  there  is  no  difference  as 

to  the  taking  of  the  profits  ;   for  if  one  tenant  in  common 

takes  all  the  profits*  hi&:  companion  has  (d)  ho  remedy  W  Vide  torn,. 

againft  hinu    At  Common  law  none  (e)  of  them  fcould  have  ^e/the^titeA 

been  obliged  to  make  partition;    And  how  then  will  thefe  u)  Ace.  Lite. 

rds,  equally  to  Be  divided*    make  any  difference*  whcn^!1*-  Co.Lic 

"  ™n  of  the  joint-tenants  might  difpofe  of  his  part,  and  £  „\  **£ 

$fi    •      ••  when  ?*«,&.  it^* 
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when  they  take  the  profits  alike  in  both  cafes  ?  So  that  It  is 
the  lame  thing,  whether  thefe  words  be  inferred  or  omitted. 
As  to  the  other  words,  and  to  their  heirs  rcfpe&ively,  they 
will  make  no  difference ;  for  an  eftate  to  two  and  their  heirs, 
and  to  two  and  their  heirs  refpe&ively,  makes  no  difference ; 
for  the  limitation  muft  be  to  the  heirs  of  both  to  make  a 
joint-tenancy,  and  then  the  word  heirs  refpeds  both  parties 
which  is  the  whole  meaning  of  their  heirs  refpedively,  tod 
fo  no  more  than  what  is  ;n  every  joint-tenancy.  And  then 
according  to  Davenporfs  cafe,  8  Co.  145.  0.  if  words  are 
Jnfcrted  in  a  grant,  which  fignify  nothing,  they  will  make  no 
difference  in  the  conftru&ion  of  it.  As  to  the  objection  of 
Littleton^  f.  298.  if  lands  are  given  to  twOy  habendum  et  Uncn- 
dum<>  fcilictty  the  one  moiety  to  one  and  his  heirs,  and  the 
other  moiety  to  the  other  and  his  heirs,  they  are  tenants' in 
coptmon,  and  yet  it  is  but  one  conveyance  -p  and  then  here 
the  words,  equally  to  be  divided,  are  tantamount  to  thofe 
of,  one  moiety,  &c.  He  anfwered,  I.  That  he  held,  that 
It  was  not  one  conveyance  only,  but  feveral  conveyances, 
though  but  in  one  deed ;  for  if  fuch  eftate  be  made  by  deed  of 
feoffment,  there  muft  be  two  liveries ;  for  livery  of  the  one 
•moiety  to  the  one  tenant  in  common' will  not  avail  the  other 
becaufe  they  have  feveral  freeholds.  And  then  it  cannot  be 
one  conveyance,  becaufe  feveral  liveries  muft  be  made  upon 
it,  and  then  it  is  within  the  rule*  '  2.  The  words  are  not  of 
like  import,  for  thefe  words  make  no  diftribution  of  the 
eftate,  as  thofe  others  do,  by  confining  each  of  them  to  a 
moiety ;  but  the  words,  equally  to  be  divided,  import  no  fuch 
thing.  As  to  tho  cafe  of  a  moiety  to  the  one  and  bis  heirs, 
Ota  that  is  a  tenancy  in  common,  becaufe  it  is  an  undivided 

-->-- moiety,  and  fo  proper.    Bat  if  a  feoffment  was  made  of 

hf beSS*  un*  twenty  acres,  habendum  ten  acres  to  JL  and  ten  acres  to  2?. 
a'testo*1™.  and  thtejr  ate  feveral  tenants,  and  not  tenants  in  common.  There 
ten  acm  tp  B.  thefe  ate  two  conveyances,  but  here  the  words  confift  as  well 
with  joint-tenancy  as  with  tenancy  in  common,  and  there- 
fore to  oonftrufc  them  to  make  a  tenancy  in  common,  is  to 
reftrain  therh  within  a  narrower  compafs  than  they  import 
of  themfelvfes.  2.  Thefe  words  cannot  make  a  tenancy  in 
common,  beCaufe  a  tenant  in  common  has  an  eftate  undi- 
vided, but  the  words  here  fay,  that  the  eftate  ought  to  be 
equally  divided*  which  cannot  make  a  man  tenant  pro  indvoifo\ 
but  differs  from  it,  as 'much  as  divtfible  differs  from  indivisi- 
ble. And  when  according  to  LittUton^f  292.  the  nature  of 
tenants  in  common  is,  that  none  of  them  knoweth  thereof 
his  feverajty,  but  they  ought  by  the  law  to  occupy  fuch  lands 
in  common>  and  pro  indivifo ;  thefe  words  can  never  create 
fuch  an  eftate$  but  i^they  fignify  any  thing,  it  muft  be,  that 
the  grantees  (hall  not^  take,  until  the  eftate  be  firft  divided* 
In  Co.  Intr.  tit.  Partithn.  413.  the  writs  of  partition  upotf  the 
ftatute  of  H.S:  make  no  mention,  whether  the  parties  be 
feifed  jointly  or  in  common,  but  fay  only,  that  they  held  fuch 
lands,  fcf*.  in[imul$t  pro  indhnfi*    And  when  as  w*Q  jointr- 
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fiaatt  as  tenants  in  common  hold  fo,  the  words,  equally  tp  F»*«*  - 
be  divided,  cannot  confine  it  more  to  one  eftate  than  to  w*fl 
the  other.  As  to  the  cafe  in  Co.  Lit.  190.  k  that  if  a  ver- 
4'i&  finds,  that  a  man  hath  dtias  partes  unius  manerii  in  tret 
fortes  dividend^  that  by  the  intendment  of  the  verdift,  this 
is  a  tenancy  in  common  ;  he  obferved,  that  the  faid  cafe  is 
not  pofitfve,  but  Coke  fays,  it  feems  to  be  fo  \  and  the  opi- 
nion is  not  warranted  by  21  Ed.  4.  r.  22.  cited  in  the  margin 
nor  was  it  in  the  cafe;  for  there  is  a  writ  of  entry  upon 
the  ftatute  of  Richard  2.  &c.  the  N  defendant  pleaded  non 
intravit  contra  formamjlatuti^  upon  whieh  iflue  was  joined  3 
and  the  jury  found,  that  the  defendant  entered  into  two* 
parts  of  the  manor  in  three  parts  divided :  and  it  was  mov- 
ed in  arreft  of  judgment,  that  by  the  intendment  of  the 
verdict  the  plaintiff  and  defendant  ought  to  be  intended 
tenants  in  common,  and  then  the  a&ion  would  not  lie  :  but 
the  court  contra,  and  the  plaintiff  had  his  judgment.  But 
fuppofe  it  fliould  be  taken  to  be  fo'upon  the  verdicl  of  a 
jury,  when  it  ftaeds  indiffirenteri  that  will  differ  much  from 
this  cafe.  But  all  that  Cake  intended  by  the  faid  cafe  was, 
that  two  parts  of  a  manor  in  three  parts  divided  cannot  be 
intended  tenancy  in  common,  becaufe  they  were  actually 
divided,  and  held  in  feveralty  (like  as  it  would  be,  if  the 
lord  of  a  manor  fliould  leafe  the  third  part  of  his  manor, 
and  then  A.  entered  upon  the  other  two  parts,  arid  the 
lord  brought  the  a&ion  and  declared  of  an  entry  upon  the 
entire  manor,  yet  the  jury  could  not  jfind  ait  entry,  but  of 
the  two  parts.)  But  in  tret  partes  dividend*  might  intend 
a  tenancy  in  common,  becaufe  dividend*  argues  a  common 
pofleffion,  in  regard  that  it  is  not  yet  divided,  but  remains 
Co  be  divided,  and  therefore  at  this  time  muft  be  a  common 
pofleffion*  But  notwithftanding  that  the  pofleffion  is  in  com* 
mon,  it  may  be  as  well  coparcenary  or  joint-tenancy,  as  te- 
nancy in  common.  And  then  how  can  it  be  a  tenancy  in 
common,  fmce  if  the  import  of  the  words  were  executed,  the 
eftate  ought  to  be  divided,  and  then  it  cannot  be  a  tenancy 
in  common.  Then  he  considered  the  agreement  between 
jointenancy  and  tenancy  in  common.  The  pofleffion  of 
one  tenant  in  common  is  the  pofleffion  of  the  other.  Hob*  ^ 
128.  Small  v.  Dale.  Moor  868.  Birt  it  may  be  object- 
ed, that  they  have  feveral  freeholds.  Co.  Lit.  200.  but 
the  eftate  is  not  divided,  but  they '-are  .feveral  freeholds  - 
jn  undivided  parts,  and  fo  thefe  words,  equally  to  be  di- 
vided, cannot  be  of  effie&,  being  contrary  to  the  very 
nature  and  eflence  of  a  tenancy  in  common.  As  to  the 
objection,  that  thefe  words  .  in  a  will  would  have  made  a 
tenancy  in  common.  3  Co.  39.  b.  he  agreed  it  \  but  he 
(aid,  that  was  ho  rule  to  conftrue  them  accordingly  in  deed. 
For  I.  There  is  a  great  difference  between  wills  and  con- 
veyances made  in  a  man's  life  time ;  the  fame  words  in  the 
one  w$  have  a  different  conftrudion  from  what  they  will  have 
in  the  other;  as  a  limitation  to  a  man  and  his  affigns  for 

ever 


{S3<\>  -.  HiL  Term  ii  Will.  3. 

FiiKsf      eyer  is  (*)but  an  eftate  (qr  life  in  a  deed,  but  in  a  will  it 

wTgg  *s  ()  an  e^ate  ln  ^e*  *n  ?7  "'*•  9-  *7*  *•  ty  Fitaberber\ 
(a)  Ace  Lite  2nd  SAW/y,  if  lipids  are  devifed  to  ainan  and  bis  heirs  males 
f.  1 .  Co.  Lite,  it  i$  (c)  tail  i  in  a  deed  it  (d)  will  be  otlierwife.  And  the  rea- 
j.  b.  2  Bl.  Com.  j-on  0f  t^e  difference  is,  that  where  lands  are  deyi&ble,  the  law 
(t)  Ace.  i.  B|.  confiders  the  circumftances  under  which  the  deviibr  is,  that 
Com.  xo8.  he  is  inapt  confilti,  WV.  and  therefore  will  purfue  his  apparent 
(0  Acc.do.Litt. intent}  and  this  was  at  common  (aw,  where  lands  were 
c  wt  m  s5  '  devifable  by  cuftpm,  27  H<n.  $.  zj  a.  I }  #'*■  £•  *?>  J3* 
<<0  Ace  Litt.  f.  2  He  considered  ttie  precjfe  reafon  of  this  judgment  in, 
3l«P<>»Li<t •  1;.  the  qafe  of  a  will,  for  the  reafon  of  the  judgment  is  the 
a.  a  BL  Com.  ^rcngth  pf  the  authority.  RatclfjR's  cafe  does  not  fay,  that 
'■•*  thefe  words  equally  to  be  divided  make  a  tenancy  ig  com- 

mon by  force  of  the  words,  but  becaufe  they  manircft  the 
intent  of  the  devifor,  that  'the  eftate.  (hall  be  divided,  and 
confequently  that  there  (hall  be  no  furvivor.     Now  ejtates 
in  a  will  may  be  governed  by  an  implication  upon  the  intent 
of  the  dey ifor.     13  Hen.  7.  17.  and  ffok  34.     Coundenv. 
Ckrhy  where  A%  by  his  will  made  J.  5.  bis  heir ;  though  in 
MR  ace      '  ftri&nefe  that  could  not  be  done,   yet  it  (#)  pafledmfee 
f.  wms.  1/3.    t>y  the  intent.     But  in  Seagood  v.  Hone.  Grp,  Car.   366b 
2  Atk.  30S.       Jr.  Ifcncs  342,  where  a  copyholder  furrendered  to  the  ufe 
p  ace.  No/.      ^  ^  an(|  2k  arMj  tjje  furviyor  of  diem,  and  for  want  or 
:  '  iffue  of  the  body  of  B*  remainder  to  jf*  S.  and  his  heir; 

it  was  held,  that  B.  ha()  only  an  eftate  for  life ;  for  an  eftate 
for  life  being  limited  to  Him  by  exprefs  limitation,  he. (ball 
jiave  no  higher  eftate  by  implication ;  and  though  perhaps 
itjmight  have  been  enlarged  by  implication  in  adevife,  yet  it 
(/)  Vide  ante     (hall  hot  be  fo  in  a  furfendec  or  conveyance  (f) ;  which  (hews 
*5£  and  the      fa  difference  between  a  furrender  of  a  copyhold  and  a  will,^ 
cafes  there  ciud.  ^j  ^^  ^  furrCnder  fs  jj^  my  cfar  conveyance  at  com-' 
mon  law.     He  ftated  the  cafe  of  Furfc  v.  Weeks,  2  R§IL 
Jbr.  90.  §tile  2  jr.  at  large  j  *  and  he  (aid,  that  die  reafon 
of  the  faid  refolutiori  was  w\th  him.     He  cited  the  cafe  to  be, 
that  a  man  devifed  his  lands  to  his  two  daughters,  equally  to' 
be  divided  between*  them,  to  haye  and  to  hold  tQ  them,  and 
the  furvivor  of  them  and  to  the  heirs  of  the  body  of  the  fur- 
*  viyof  of  them  ;  and  the  queftioh  was,  whether  they  were  join- 
.  tenants  or  tenants  in  common?    For  (fays  the  book)  though 
if  a  devi(e  made  to  two,  equally  to  be  divided  between  them, 
they  (ball  be  tenants  in  common,  becaule  in  a  will  the  intent 
of  the  deviforJhali.be  interpreted  to  be  fo$   yet  it  is  not  fo 
in  cafe  or*  a  grant  or  feoffment :  but  in  a  will  it  is  a  tenancy 
in  common  by  conftru&lon,  and  not  by  exprefs  words,  but 
only  by  colleaion  of  the  intent  of  the  devifor :   but  if  the 
other  words  of  the  will  (hew  his  intent  to  be  ftronger,  that 
be   intended  a  jointenancy,    it   (hall  be,  interpreted  ac- 
£ordingfy,   and  it  was   ruled    accordingly  by    reafon    of 
the  exprefe  limitation  made  to  the^  furvivor.    Now  he  (aid 
this  cafe  was  a  full  authority  for  him,  for  if  it  had  been  a 
{ehancy  in  common  in  exprefs  words,  the  habendum  to  tbertj 
ind  the  fuiyiyjpi  q&  them,.  &fa   hid  been  repugnant  and, 
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void;  as  if  a  man  grants  lands  to  twoj  viz*  the  one  moiety      F«h«* 
to  one  and  his  heirs,  &c.  fraiendum  to  them  an^  the  furvi-       w  * 
vor  of  them  j    this  laft  limitation^would  be  void,  being  di- 
rectly repugnant  to  the  former.    Then  he  fafd  he  mur\ 
obferve,  that  it  was  not  agreed  very  feon,  that  thefe  words 
would  make  a  tenancy  in  common  in  a  will.  '  In  Dyer  2$ 
pL   158,  it  is  a  quelHoiW    6  Eaw.  6.    ffew  BtndL  3&-M 
63.  by  Montague  chief  juftice*  it  is   a  joint&iancy.     The 
fame  refolution  Dalis.  44.  pL  34.      Dickens  v.  MarJhalL 
Cro.  EL  330.  pL  5.  Moore  598.     Now  the  reafon  of  thefe 
refolutions  may  be,  only  becaufe  it  was  fo  in  a  deed ;  for 
if  it  had  been  a  tenancy  in  common  in  a  deed,   it  couW 
not  have  been  questioned  in  a  will,,  the  argument  bein'g 
*  fortiori  from  'a  deed  to  a  will.     As  to  the  objection,  Cro* 
Eliz.  695.  Lewen  v.  Cox, .  that  it  is  only  the  opinion  of  the 
counfel?  he  anfwered  that 'where  counfel  takes  a  matter 
4x  concejfiznd  founds 'his  argument  upon  it,    as  Coke  there 
does,  it  is  fame  argument  that  it  is  law,  if  the  eounfel  be 
a  man  of  reputation  ;  for  if  that  were  not  law,  upon  which 
*  he  lays  his  foundation,  he  would  be  anfwered  one  queftion 
.by  another.     3.  There  is  no  reafon  to  make  any  (trained 
conftru&ion  in  this  <jafe,  becaufe  a  join  tenancy  is  (a)  fa-  frJScdVide 
voured  in  the  law;  and  the  reafon  of  it  is,  that  as  the  law  J  A*y%*'  [^ 
does  not  love  fractions  of  eftates,   no  more  does  it  lovfeV Vei/a'sg. 
them  in  tenures*    Now  jointenants  are  but  as  one  tenant;  1  Wiif.  1*5. 
but  in  cafe  of  tenancy  in  common  all  the  intire  fervices 
are  multiplied,  660.  1,  2.  Bruerioifs  cafe;  for  (b)  which  fi) Ace.  %,  Bt    ' 
reafon  jointenancy  is  favoured.     The  fame  mifchief  will>*n' '**• 
happen,  by  confirming  this  to  be  a  tenancy  in  common,  viz. 
to  make  five  copyhold  eftates,  where  otherwife  there  would 
be  but  one,  and  me  lord  will  have  five  fines*     And  the  onfe 
tenant  in  common  cannot  have  contribution  of  fuit  againft 
his  companion,  otherwife*  whilft  they  •  are  jointenants ;  and 
that  is  (by  him)  the  reafon  whyjointenancy  is  favoured  ii* 
law.     In  the  cafe  of  Smith  v>  JohnJony  cited  by  his  brother 
Gould,  the  judges  held  as  he  faid;    and  there  was  a  rule 
for  judgment  ni/i>  fcsfr.  -out  there  was  nobody  fatisfied  with 
the  opinion,  and^upoa  motion  the  rule  was  fet  afide,  and 
it  was  made  an  ulterius  concilium ;   and  then,  as  he  w£s*in- 
"formed  by  Mr.   Lilly,   who  was  attorney  in  the  caufe,  it     * 
ended  by  the  death  of  the  parties. '   For  which  qeafons  he 
Was  of  opinion  that  judgment  ought  to  be  for  the  defendant, 
but  by  the  opinion  of  the  other  two  judges,  j  udgmen t  (a)  was 
entered  for  the  plaintiff.     Ex  relatione  nCri  J.acob. 

Note;  Mr.  Nortbey  in  his  arguments  of  this  cafe  cited  14 
Car.z.C.  R.  rot.  (^43.  Hammertonv.  Clayton,  Carth.  34a.  to 
have  been  adjudged  tenancy  in  common  upon  the  fame  words, 

(«)  In  Stringer  t.  Philips,  Mich.  1 730,  at  the  Rolls,  it  wn  faid  by  counfel  that  this  judgment 
yns  afterwards  reverted;  1  Eq.  Abr.  jointenants  and  tenants  in  common,  pi  4.  n.  a.  4th.  Ed.  p. 
'291 .  but  upon  one  fearch  by  Ld.  Harwicke  and  another  by  the  order  of  Ld.  C.  J.  Lee,  it  did  not 
appear  that  any  writ  of  error  was  brought.     2  Vex.  256.  Say  70.    Wilf.  341. 

(0)  The  record  is  not  on  this  roll.  2  Vex.  256.  3  Atjc.  734.  but  in  Carth.  342.  !tU:«; 
to  be  on  roll.     S3,  and  according  to  Carth.  thequcftiminHamerton  V.  Clayton  was  upo 
limitation  in  Ward V.  Everett,  reported  ante  4a; . 

Baily 


c-\t  %    Hil  Term  \%  Will.  3. 

Batfy  verf.  Grant. 

p.  C.  Sajk.  a.*,  liolt.  49.     if  Mp4.  44?. 

"/vn;ateofa  TTPON  the  motion  of  Mr.  Raymond  towatds  theeqd 
thePXw!^  ^  of  ***  Michaelmas  term" a  rule  was  made  to  bear 
icr  wj^s  on*  counfel  of  both  fides  the  firft  day  of  this'  term,  why  a  pre*- 
cenrraftmade  hibition  (bould  not  be  granted  to  the  court  of  admiralty,  to 
on  i«nd.  r.  Vc,  fay  a  fyjt  r.here'by  the  mate  of  a  (hip  for  his  wages.  And 
Tc  39l*  he  urged,  that  the  admitting  the  mariners  I©  fue  there  was  • 

rather  an  indulgence,  than  any  proper  jurififictipn  that  they 
bad  to  hold  plea  there  of  wages  arifittg  upon  a  contract  made 
upon  the  land ;  and  jbat  it  was  along  while  before  it  was  per- 
mitted, l>ut  that  now  it  ought  not  to  be  extended  any  far- 
ther ;  <  That  in  the  cafe  of  a  mailer  of  a  (hip  a  prohibition 
was  granted  laft  Trinity  term,  between  Clay  and  Sntlgravc 
[ante  576.]  That  this  feemed  to  be  a  middle  cafe,  but 
pther  inclining  to  that  of  the  matter;  becaufe  in  cafe  of 
fche  death  of  the  mailer  he  fucqeeded  in  the  government  of 
the  £hip>"  and  was  always  oyerfeer  of  all  the  other  mariners. 
Tthat'the  fame  motion  was  made  MUh.  10  Will  3.  B.  R. 
4>etwecn*  flooie  and  Morefon,  \antje  397.]  and  that  the  rule 
was  made  as  "here,1  to  hear*  counfel,  iSc.  and  upon  its  being 
many  times  moved  no  prohibition  yras  made,  and  they  pro- 
ceeded ho  farther  in  the  admiralty ;  for  which,  fcfel  But 
0  contra  ferjeant  Hall  argued,  that  no  prohibition  ought  to 
£e  granted.  And  of  that  opinion  was  the  whole  court,  be- 
caufe the  mate  is  not  diftinguUhable  from  other  mariners* 
feut  the  matter  contracts  with  the  owners,  upon  their  credit} 
Whereas  the  mate  contract  only  with  the  mailer,  and  not 
upon  the  credit  of  the  owners,  but  upon  the  credit  of  the 
ihip.  And  therefore  the  rule  was;  difcharged.  The  tame 
rule  was  made  this  term  upon  a  motion  up  the  common 
pleas.     See  2  Vtntr.  18  J.  Marjb  y.  AlUjon.  ' 

Freeman  verf.  John  Blewett,  Sir  Richard 
••'•■''•    Bjackwejl&^    «"  " 

S.  C.  Salk.W  iz  Mod.  394.  Hajt.^ 
tN  an  action  of  trefpats  for  his  goods  takers  l$c.  the  de- 
•  i£>m£rfnc  A  fendint  pleaded,  that  a  plaint  in  replevin  was  entered 
prjicb  which  U  by  #  S.  *$*•  in  the  court  t(  the  (heriff  of  London -9  upon 
returnable  is  di*  which  a  precept  iflued,  di'reded  to  the  defendant,  Being  a 
3u^iSSrft  ^jtant  at  mace,  commahdih*him  to  replevy  the  goods* 
After  the  day  by  virtue  of  Which  writ' the  defendant  replevied  them,  and 
appointed  for  delivered  them  to  Jf,  $.  &c.  The  plaintiffderxiurred.  Arid  Sir 
wtEnS1"  Bart^isnuw  Mower  for  me  plaintiff  took  exception  to  this 
retum.  s.c.  3  Plea>  that  the  defendant  did  riot  fhew  that  this  precept 
Salk.  a*o.  R.  •■•*.-.. 

ace.  Str.  11S4.  ate.  W.  Ton.  479.  Cro.  Car.  447.  VidcCowp.  if.  aay  other  pcribn  may. 
JI.  W.Jones,  378.pl.S.Oro.Car»446^.  17.  On  a  replevin  by  plaint*  the  precept  to  reptcrV 
jsictumabU;    ■*  /.•«  «  i'  •    >    •■     ■ 

' "  ,'....         **$ 
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yras  returned  by  him,   which  he  ought  to  have  done*    20    F»*«ma» 
flnu  7.  13.     £J   /&».  7.  22.     And  the  difference  is,  be-    _  ***«• 
jween  the  officer  himfelf  \q  whom  the  writ  is  dire&ed,  fcfa.      fcE       ** 
and  a  bailiff  who  juftifies  under  fuch  officer,  for  he  has  no 
need  to.  fjjew  that  the  writ  was  returned,  becaufe  he  has  it 
not  in  his  power.     But  in  efcape  againft  the  fheriff  or  other 
officer  to  whom  the  writ  or  precept  was  directed,  there  is  v 

no  need  to  (hew  that  the   writ  was  retqrned,  becaufe  the 
defendant  {frail    not   take  advantage   of   his   own  wrong. 
And  it  appears,  that  the  ferjeant  at  mace  is  the  officer,  be-* 
caufe  an  a£kion  for  efcape  lies  ag^inft  him  for  the  efcape  of 
a  man  taken  by  city  procefs,  and  not  againft  the  iheriffj 
though  for  the  efcape  of  a  man  taken  upon  a  latitat  it  lies 
againft  the  (her iff,   and  not  againft  the  ferjeant.     I  Roll. 
Abr.  8c  o*     J£  contra  it  was  argued  by  Mr,  Dee  and  Mr. 
Broderick  at  feveral   <Vys  for  the  defendant*  that  the  plea 
was  good,  becaufe  the  pofleffion  being  changed  by  delivery 
of  the  goods  to  the  plaintiff  in  replevin,  the  defign  of  x  the 
writ  (which  was  only  to  give  back  to  the  plaintiff  his  pof- 
Teffion)  was  fatisfied,  and  therefore  that  the  writ  has  nq 
need  to  be  returned*    For  the  law  fuppofes  the  plaintiff  in 
replevin. to   be  owner   of  the  goods,    and  the  defendant    - 
to  be  a  bare  pqflefibr;  and  therefore  a  claim  of  property 
by  the  defendant  fofpepds  the  execution  of  the  writ.    And 
therefore  when  the  writ  is  executed,  and  the  pofleffion  re- 
stored to  the  owner,    the  matter  is  deterrrtlnejd ;    but  the 
proceedings  upon  die  plaint  are  entered  in  the  flierirPs  court, 
and  the  defendant  may  appear  to  it.     And  therefore  this  cafe 
differs  from  the  cafe  of  a  capias  or  fieri  facias,  lie.  which 
are,  ita  qpod  habeas  corpus  or  denarios  apud  Weftminfter^  &c. 
But  upon  the  firft  replevin  no  return  ought  to  be  made ;  but 
jf  it  is  executed,  the  matter  is  determined.    In  the  plurits 
there  is,  pel  carta  nobis  fignifices,  and  therefore  the  phries 
is  returned  in  the  common  pleas  or  king's  bench.     This 
appears  alfo  by  a  recaption  pendente  placito,     the  words 
being  tit  dicitury  and  r\otftcut  nobis  ennjiat  de  recordo,  as  it 
fhould  he,  if  the  writ  nvas  returned ;   which  demonstrates 
that  a  replevin  is  looked  upon  as  a  writ  not  returnable. 
And  there  is  110  precedent,  where  a  replevin  is  pleaded,  that 
a  return  was  ever  fhewn.    It  was  ufged  alfo,  that  trefpafa 
Would  not  lie  for  the  taking  of  goods  by  the  deli  vet  y  of  the 
(heriff  or  his  bailiff,  by  virtue  of  a  replevin;    but  the  de-         r 
fondant  ought  to  purfue  in  -the  replevin.    Bro.  trefpafs  48^ 
76,  104,  154.     Fitz.  tre/pafs  198^    After  thefe  feveral  ar* 
guments  now  this  term  Holt  chief  jufticc  delivered  the  opi- 
nion of  the  court,  that  the  plea 'was  ill  for  want  of  fhewing 
the  precept  was  returned ;   for  the  precept  is  returnable, 
and  the  defendant  was  commanded  to  make  return  of  it. 
If  a  capias  in  mefne  procefs  is  di  reded  to  the  fheriff  and  an 
aftion  of  falfe  imprisonment  is  brought  againft  the  (herift 
for  executing  it,  the  (heriff  cannot  juftify  under  it,  with- 
*•  ...  ^ 
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Filecma*     out  (hewing  that  he  returned  it*    And  the  difference  is  as 
ft  *    '^tr     to  tn*s  mattc*'  between  the  principal  officer  to  whom  the 
Llw       "    writ  is  directed,  and  a  fubordinate  officer ;  the  former  fliall 
not  juftify  under  the  procefs,  unlefs  he  has  obeyed  the  court 
in  returning  it ;    contra  of  another,   who  has  not  the  power 
to  procure  a  return  to  be  made.     And  there  is  more  reafon 
for  it  in  the  cafe  of  a  replevin,  than  in  the  other  cafes  ; 
for  if  the  officer  replevies  the  goods,  the  defendant  cannot 
do  any  thing,  unlefs  he  return  the  writ;    for  though  he 
.  has  a  day  upon  the  roll,  and  he  may  come  in  and  demand 
jkte  617.         the  plaintiff;  yet  if  the  writ  is  not  returned,  the  court  can- 
not know  what  judgment  to  give;  for  if  it  appears  upon 
the  return  of  the  replevin  that  the  goods  were  delivered, 
then  the  particular  goods  will  appear:     and  then  if    the 
plaintiff  be   nonfuit,  the  defendant  will  have  a  reiorno  ba- 
bendo\    but  if  they  were  not  delivered,  but  an  elongata  re- 
turned, then  a  capias  in  withernam  ought  to  iflue.     As  to 
the  obje&ion  made  by  Mr.  Brodericky  that  there  are  many 
cafes  cited  by  Rim,    where  j  unifications  have  been  ma/*: 
under  writs  of  replevin,    without  (hewing  that  they  were 
returned,  he  anfwered,  that  there  will  be  a  diverfity  ;    for 
if  they   were  the  firft  or  fecond   writs,  it  would  be  good, 
without  (hewing  a  return ;   becaufe  the  firft  replevin,  and 
(0)  videCilb.    perhaps  the  fecond,  (a)  is  not  returnable,  and  yet  the  fhe- 
replevin  72,  73,  riff  ought  to  execute  them,  becaufe  they. are  in  nature  of 
7 St  7°-  zju/iicicS)  upon  which  he  may  hold  plea  in  his  county  court, 

.and  the  day  is  given  upon  them  in  the  county  court,  but 
they  are  not  returnable  here,  and  fo  they  cannot  be  returned, 
nor  a  return  pleaded ;   but  in  a  plurics  replevin  the  fheriff 
cannot  juftffy,    without  (hewing  the  return  of  it,  becaufe 
f*;videGilb.    (i)  the  plurics  replevin  is  always  made  returnable.     And  (by 
replevin,  72,  7$>him)   if  debt  or  fcire  facias  be  brought  upon  a  judgment 
,  ?7"  againft  the  defendant,  he  may  plead,  levied  by  the  flieriff 

by  virtue  of  a  writ,  and  he  has  no  need  to  (hew  the  return 
of  it.     And  Gould  juftice  faid,   that  the  rhoft  part  of  the 
cafes  cited  by  Mr.  JSroderici  were  where  the  defendant  was 
.bailiff.     And  judgment  was  given  for  the  plaintiff. 
Gidley  verf.  Williams,  K 

S.  G.  12  Mod.  443.  rather  differently  reported  Silk.  37. 
rteomlfflon^oT8  HP  HE  P^intiffas  aaminin4atri*of  Richard  Gidleybrwigit 
fuch  ^legations  A  debt  upon  bond,  and  declared  as  adminiftratrix  of 
only,  the  fob-  her  hufband  $  but  in  the  body  of  the  declaration  (he  did  not 
^"fthaJe beth*  a^ege  ***  adminiftration  was  committed  to  her,  but  at  the 
j^ed  wjpo^ithe  cn^  of  the  declaration  profert  Uteres  adminiftratorias praeditli 
trial  Semb.  ace.  Richards  maritifui  per  qua s  fat  is  liquet*  &c.  Upon  non  eft 
3  T-  R.  *sMkfa&um  pleaded,  and  verdid  for  the  plaintiff,  Air.  Serjeant 
J^bo^ks^ere'1^^^  movccl  in  arreft  of  judgment,  1.  That  it  did  not 
cited  and  Com.  appear  that  the  obligee  died  inteftate.     2,  That  it  is  not 

"Pleader C.  87.  «k 

2d  ed.  vol.  5 .  p.  60.  In  an  adtion  by  a  it  an  as  adminiftrator  the  neglect  of  (hewing  that  ad- 
mini  ft  ration  was  granted  to  him  will  be  fatal  upon  demurrer.  Bat  no  advantage  cad  be  taken 
•f  it  alter  the  defendant  has  pleaded.    Vide  ante  40$,  and  the  books  thcrTtiied.  port.  1441. 

flu  yu 
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1   ftewn  that  adminiftratioVi  was  granted  to  her.     3.  There      Gioi.it 

is  no  pt&fert  of  the  letters  of  adminiftration ;  for  it  is  a   w    v 
]  froftrt  of  letters  of  adminifttation  of  her  huSband,  as  if  her    WxLt,A*"* 
'   hulband  had  granted  them,  and  not  of  the  goods  of  her 
:   hufband,  as  it  6ughtto.be.     And  as  to  the  firft,  it  was 
argued  by  him  laft  Michaelmas  term,  aAd  by  Sir  Barthoh- 
-    mew  Shower  this  term ;  that  there  is  a  difference,  where 
*  an  aft  ion  is  brought  by  an  adminiftrator,  and  where  againft 
an  adminiftrator  ;  fcr  in  the  latter  cafe  the  precedents  are, 
qui  oblit  inteftatus  ut  dicitur^  but  in  the  former  cafe  pofitively ; 
but  all  the' precedents  are  that  it  ought  to  be  fo.  As  to  the  fe- 
1  jCond,  that  if  the  plaintiff  was  not  administratrix,  a  recovery  by 
Jier  in  this  a&ion  will  not  be  a  bar  inanother  a£Hon  brought  by 
'  the  rightful  adminiftrator  ;  and  therefore  fhe  ought  to  (hew 
"  herfelf  to  be  administratrix,  to  intide  her  to  her  a&ion.  And 
that  fuch  defefit  will  not  be  aided  bv  the  -verdift,  becaufe 
'  a  verdift  cannot  fupply  that  which  did  not  come  in  i/Tue 
upon  the  trial,   and  administratrix  or  not,'   could  not  be 
questioned  upon  the  trial  upon  the  ifliie  of  non  eft  faflum. 
&  Ventr.  84.      I  Sid.  228.,     So  an  executor  or  admini- 
ftrator brings  an  a&ion  in  right  of  the  teftator,  as  debt  for 
rent  due  in  the  life  of  the  teftator,  and  the  defendant  pleads 
V  pon  detinet,  the  plaintiff  is  not  bound  to  prove  his  admini- 
ftration }  but  for  4-ent  due  in  his  own  time,  and  non  detinet 
1  pleaded,  there  the  (a)  verdift  would  have  aided  this  fault  («)  Vide  Sty, 
in   the  declaration,  becaufe  the  jury  could  not  have  found  *•*• 
for  him,  unlefs  he  had  been  proved  to  be  adminiftrator. 
And  it  was  held  by  the  whole  court,  that  for  the  want 
.pf  Shewing,  that  the -adminiftration  was  granted,  it  would 
'  have  been  ill  upon  demurrer.     j   Sid,  228.     They  ought 
]  to  Shew  by  whom  the  adminiftration  was  granted,  to  the 
end  that  it  may  appear  to  the  court;  for  it  may  be  com- 
mitted by  a  peculiar,   and  then  {b)  the  plaintiff  ought  to  (*)  Vide  Qq. 
.fey,  cui  commtjfio  adminiftrationis 'dt •  jur*  pertinuit)  or  loci  Vlfl!**'^ 
illius  ordinariurn ;    fo  if  the  adminiftration  was   commit-  Co^lv^* 
ted  by  the  archbiShop,    they  ought  to  fay,  that  the  intef- 
tate  bad  bona  notabilia  in  divers,  diocefes.    Indeed  if  it  was 
.  committed  by  the  ordinary,   ha. having  the  power  of  com- 
mitting adminiftration  of  common 'right,  one  (c)  has  no 

•  need  toHdeivrepertlnuit,  «t,         '        *  £ ■£**» 
,      2.  It  was  held,  that  this  was  not  aided  by  the  verdidt,  he- 

.  paufe  it  was  not  to  be  proved  upon  the  iffue  of  non  eflfaftum. 

Then  a  queftion  was  made,  whether  the  defendant  had 

not  admitted  the  plaintiff7  to  be  administratrix  by  pleading 

in  chief.     And  for  this  Mr.  Broderick  fdr me  plaintiff  cited 

*  I  Roll.  Abr%  79J.  Bri.  monjirans  desfaits,  82.  variance^  5^. 
36  Hen.  6.  32.  Cro.  Car.  209,  240.  3  Leon.  178.  Telv. 
1 29.  Hob.  232.  Moor  885.  2  Sid.  66.  Owen  verj.  Holden* 
i  Ventr.   212.,.  And  Holt  chief  juftice  this  term  delivered 

.  rhe  opinion  of  the  coqrt  to  be,  that  the  declaration  is  made; 
good  by  the  plea  in  "bar  of  the*  defendant,  at  common  law. 
For  in  a  declaration  matters  have  no  need  to  be  Shewn  fo 
*'■—••-•  Specially 
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CiDL^r  fpccially  and  certainly  as  in  a  plea  in  tytr.  In  /ft*.  38*  ' 
w  l^ami  ^f*  v*  I**™'**  *e  want  °f  fnfirt  of  the  letters  of  admini- 
niftration  is  held  matter  of  fubftance,  and  there  am  many 
like  cafes.  Bur  in  1657  in  the  common  pleas  between  the 
lord  Mobun  and  Arthur  (which  cafe  he  faid  he  had  a  report 
of  in  a  tranfeript  of  fome  reports  which  were  in  the  cuf- 
tody  of  the  lord  chief  juftice  Bridgman)  in  affumpjit  brought 
by  an  executor,  he  declared  generally  as  executor,  but  did 
not  produce  the  probate ;  and  upon  non  ajfumpfit  pleaded 
and  verdid  for  the  plaintiff*  it  was  moved  in  arfeft  of  judg- 
ment, and  this  exception  taken,  and  the  cafe  of  dpe  v. 
Ltwvt  and  other  cafes  cited  ;  but  the  lord  chfef  juftice  JIafe9 
then  a  judge  of  the  common  pleas,  (aid  that  it  had  been 
held  ottierwife  fince  the  cafe  of  Copi  v.  Lew***  and  that  die 
plea  in  bar  had  cured  the  faid  fault.  And  in  Stile  106.  QeT 
mtntfon  v.  Mauntford,  both  the  exceptions  taken  in  this  cafe 
are  over-ruled.  But  if  this  were  not  good  .at  common  law, 
yet  they  held  it  good  fince  die  Oxford  z£t  16  13  17  Car.  2. 
c.  8.  s.  1.  for  the  faid  zSt  having  enumerated  many  matters 
of  form,  as  the  prcfort  of  letters  of  administration,  has 
thefe  general  words,  and  all  other  matters  of  like  na- 
ture ;  which  will  extend  to  falve  many  imperfections  of 
the  feme  nature  in  the  declarations.  And  judgment  w*s  given 
/For  the  plaintiff. 

Ingram  verf.  Bernard. 

•    S.C.  3  Silk.  4?. 

After  die  for.     TT^  E  B  T  upon  a  bond  conditioned  to  perform  an  award; 
fcitureof  *       JLJr  the  cafe  was,  that  the  award  was,  that  the  defendant 
bondnhepen^y fliould  pay  money  fuch  a  day;   and  he  pleaded  a  foreign 
ILcr^hich     attachment  in  London  iffued  the  fame  day  that  the  money 
on  be  attached  was  payable  by  the  award,  and  that  by  virtue  thereof  they 
iinderafcrcisn   attached  the  money  in  his  hands  the  day  after,  which  was 
55*55"       the  day  after  that  on  which  the  money  was  payable  by  the 
317.  pi,  7.         award    Aod  exception  was  taken  to  this  plea,  "became  at 
the  time  that  the  money  was  pleaded  to  be  attached,  the 
day  of  payment  bv  die  award  (which  is  now  parcel  of  the 
condition  of  the  bond)  was  pafled,  and  the  bond  forfeited; 
and  fo  the   penalty  of  the  bond    was  due,   and  not  the 
money   awarded,   and  therefore  that  ought  to  have  been 
attached,  and  not  the  other.    It  was  argued  for  the  defen- 
dant, ,  that  the  attachment  was  awarded   upon  the  very 
day,  though  it  was  not  executed  until  the  day  after ;  and 
that  it  was  their  cuftom  to  attach   denarios  in  mamhu$y 
and  not  the  penalty.    The  court  were  of  opinion,  that 
the  plea  was  ill.    And  Hob  chief  juftice  faid, "{hat  it 
would  have  been  a  good  plea  to  an  a&ion  of  debt  upon 
the  award,  but  not  to  debt  upon  the  bond,  the  penalty 
pf  thj,  bond  being  due  by  the  failure  of  payment  of  die 

money 
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money  awarded  upon  the  day;  and  therefore  that  ought  to      2ng*am 
have  been  attached)   for*  after  the  bond  is  forfeited,   the    Blt*AEP< 
money  contained  in  the  condition  cannot  be  attached.    If 
the  attachment  had  been  executed,  before  the  bond  had  "been 
forfeited,  it  had  been  well  j  but  though  it  was  attached,  yet . 
until  it  was  executed,  the  defendant  might  pay  the  money  to 
whom  he  would;   and  therefore  not  paying  it  according  to 
die  award,  he  forfeited  his  bond.    And  judgment  was  given 
for  the  plaintiff.     Ex  relation?  nCri  Jaiob. 

Anonymous. 

T^  yrR.  Herring  moved  for  a  ptohibitiori  to  ftay  fuit  by  A  wonwn  may 
R/jjL  *  woman  in  the  (piritual  court,  where  the  wife  libel-  J1?*  "J* in  thf 
led  in  the  fpiritual  court  for  calling  her  hulband  cuckold.  £^£ngh!? 
And-  he  cited  Cro.  Car.  in.     I  Sid.  248.  where  prohibi-  hulband  cuckold 
tions  have  been  granted  in  like  cafes.     But  the  court  leem-  Videpoft.  2187. 
ed  to  doubt  of  it  upon  the  general  queftion ;   but  they  took  JJj£hJbta»Tc!' 
a  diftm&on  between  fuits  by  baron  and  feme,  which  the  14.  id.  Ed.  VoL 
cafes  cited  were,  and  this  cafe  of  a  fuit  by  a  wife  alone.  And  4-  P*  5°7» 
in  this  cafe  they  clearly  denied  a  prohibition.    Ex  relatione 
nfri  Jacob. 

Ofwald  verf.  Sir  Hugh  Evcrard. 

A  Libel  was  exhibited  againft  the  plaintiff  in  the  «ccle-Thcwwff  m^ 
fiaftical  court  for  feveral  fcandalous  offences.    And  he  normooscrlmei^ 
earner,  and  moved  the  king's  bench  for  a  prohibition,  upon  will  not  nmrsl- 
a  fuggeftion  that  they  were  pardoned  by  the  hft  general  aft  $££$£%.. 
of  pardon,  being  committed  before.     E  contra  it  was  an- Siting  the  chaf- 
fwered,  that  they  were  excepted  in  the  (aid  a&  by  the  exeep-  tity  of  women." 
tion  of  adultery,  extortion,  and  any  other  enormous  crime,  *J In  *ft?n,jJ 
committed  by  any  perfon  in  holy  otders,  &c.    Therefore  SSteyt?» 
they  ordered  the  articles  to  be  read,  which  appeared  to  be  for  •nonnous  crime, 
die  felicitation  of  the  chaftity  of  women,  drunkennefs,  and  ***  wilL 
other  notorious  crimes.     Holt  chief  juftice  faid,   that  upon 
the  ad  of  the  firft  of  Elizabeth^  upon  which  the  high  com- 
miffion  court  was  founded,  where  power  is  given  to  the  cc- 
defiaftical  comrriiffioners  to  punifh,  &c.  many  crimes  men-  * 
tioned  there,  and  all  enormities  whatfoever,  a  queftktn  was 
made,  whether  adultery  was  not  an  enormity  within  the 
(aid  ad  ?  And  it  was  held,  that  ft  was  not,  Cro.  Car.  1 14.    • 
becaufe  it  ,was  punifhable  by  the  Ordinary.     But  this  cafe 
differs  from  the  {aid  cafe,  becaufe  adultery  is  mentioned  in 
the  exception,  and  fo  the  aft  tikeg  notice  of  it  to  be  an 
enormous  crime.    And  if  adultery  be  an  enormous  ad,  feli- 
citation of  the  chaftity  of  women,  and  the  likebrutifh  ac- 
tions, are  fuch  alfo.  If  the  words  had  been  enormous  crimes* 
generally,  it  mighUftye  been  reafonable,  to  have  conftrued 
tnisa&liketh*a&of  1  El.  but  adultery  beta*  mentioned, 
jt  is  Qfh*2ftife.    Where  endeavours  were  ufeoto  debaueh 
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Oswald      women,  it  w*s  held  proper  for  the  hkft  commlffion  CQurfi  , 
"  as  one  may  .find  in  12  &.  20.  and  Cr*.  5»*r.  114.    This  fuit  , 

vxkABD.  then  bring  before  a  competent  jiidicati|re|  they  fhall  proceed 
to  fentence ;  and  if  there  be  occafion>  the  plaintiff  may 
move  for  a  prohibition  afterwards,  or  tie  may  appeal.  And 
the  prohibition  was  denied.     Ex  relatione  niri  Jacob. 

Rex  verf.  Everard. 

S.  ?.  Sajk.  195.    Molt,  173.  % 

Vhc3iW.  1-       a    Prcfentment  at  a  court  leet  for  ere&ing  of  a  cottage, 

A6'b^Utt-'    x\  &Cm  contrary to  3*  <£'•  €-  7*/  *•  being  removed  into 
prefcntingapre-  this  court  by  certjfrari,  Mr,  William  toofcfeveral  exceptions.  • 

fentment  to        to  it : 

have  been  m»d«      r>  Tbat.it  was  (aid,  and  did  not  lay  four  acres  of  land 
tecTtaktagT  to  lt  according  to  the  ftatute  de  tfrris  mtnfurandisy  33  Ed.  I. 
U gocrf,  though  Jt.  6.    and  not  faid,   or  ordinance;  whereas  it  was  not  a  • 
itfotesthat       ftatute  out  an  ordinance  only-     And  for  this  be  cited  Cro. 
beldwithV"*1    ,7^.603.     But  the  court,  over-ruled  this  exception,  and  . 
cowt  incapable,  held  that  it  was  a  ftatute. 

,f  *  c5lion  2-  That  the  caption  was*  ad  curiam  vifusfranci  plegij  cum 

©Tthe  khig  in  air'a  baron*  and  fo  it  did  not  appear  at  which  of  them  it  was 
which  it  was  ta~  made,  and  the  one  of  them  not  having  authority  to  take  fuch 
ken,  it  need  not  prefentment,  therefore  it  is  ill.  And  for  this  he  compared 
wLorfrvkte  it  to  the  cafe  of  Vakonbridge%  Stile,  228.  where  the  caption 
port.  794.  of  an  iridi&ment  was  before  juftioes  of  affize,  gaol  delivery, 
And  an  impro-  and  <qtr  and  terminer  \  and  becaufe  it  was  not  lfrewn  by  vir- 
^•^be'oSy  tue  °^  w^*c'1  commiffion  in  particular  it -was  taken,  it  was 
furphi&ge.  quaftied.  And  he  cited  a  cafe  between  .the  king  and  Ayers9 
A  ftatemenc  of  x  Kcb.  1 39.  where  a  prefentment  in  fuch  form  was  qua&edL 
wm^fm^  And  Gould  \uHt\ce  cited  10  ££-4-  15.  a.  wifcre  a  prefent- 
per.  videpoft.  tpent  was  aa  magttam  curiam  71  B.  cum  Ida  tentam>  £&•  and  • 
794*  it  was  quafhed,  becaufe  it  did  not  appear  £t  which  of  theod  it  1 

was.    But  per  Hob  chief  juftice,  where  there  are  fcvcral » 
commiflions*  each  of  which  has  authority,  to  proceed  in  a  .• 
matter,  and  their  manner  of  proceeding  is  different,  the  iiv» . 
di&ment  ought  to  (hew,  before  which  of  them  it  was  taken* 
But  here  one  of  the  courts  only  has  juriidi&ion  in  the  mat- 
ter,   and  therefore  though  they  were  both  held  together,  it 
muft  be  taken  before  thofe  who  haa  authority  to  proceed  in 
it.     The  words  here  are,  cum  curia  barojh  which  do  not 
.    imply,  that  the  prefentment  was  made  at  the  court  baron* 
but  only  that  both  courts  were  held  together.    If  it  had  been 
ad  curiam  baron,  the  obje&ion  had  been  ft  ranger.    The  cafe 
of  Ed  4.  is  ill,  becaufe  the  "prefentment  is  applicable  to  the 
magna  curia,  the  iurifdi&ion  of  which  nobody  understands* 
nor  what  court  it  is.     And  as  to  the  cafe,  it  might  be  becaufe  . 
the  matter  was  not  prefentable  at  either.    And  Gould  juftice 
faid*  that  the  cafe  of  Aprs  was  ruled  for  the  &id  reafon*  for 
it  was  not  prefentable  at  the  leet*  becaufe  it   was,  not  % 
(*)  Vide  i  Iaft.  73*.    yVia.tf?. 

public 
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public  nufance,  nor  at  the  court  baron,  becaufe  it  was  a  pri-        *** 
vate  right.  '  Evmae*. 

3.  That  the  anno  domini  was  in  Rnglijh  figures.     But  be-         ,     r    4 
caufe  the  year  of  the  king  was  in  words  at  length,  it  was  held     • 
certain  enough,  and  the  year  of  our  lord  was  only  furpluf- 
age.     And  therefore  the  motion  denied.     Ex  relation*  nCri 
Jacofr* 

Anonymous. 

S.C.  faid  to  be  per  cur*     1 2  Mod.  442. 

UP  O  N  a  motion  for  a  new  trial  in  an  a&ion  for  a  fea-  Vide  Molloy, 
man's  wages,  Holt  chief  juftice  faid,  that  if  the  (hip  *>• 2-  *  7-  to. 
be  loft  before  the  firft  port  of  delivery,  then  the  feamen  lofe  ^m^S* 
all  their  wages ;  but  if  after  {he  has  been  at  the  firft  port  of  v.  Simmons.  B- 
delivery,  then  they  lofe  only  thofefrom  the  laft  port  of  de-  R«T.  16  o.  3. 
livery.     But  if  they  run  away,   although  they  have  been  at  llM«L*0*- 
a  port  of  delivery,  yet  they  lofe  all  their  wages.  Ex  relatione' 
rrtri  Jacob. 

Home  verf.  Lewin. 

&C.  12  Mod.  35*.    Salk.  5*3.    Fort.  233.  .. 

T>  Eplcvin.     The  defendant  made  conufance  as  bailiff  to  fvowrVft^rem 

JsL  Mr.  Pulkinjfox  that  Sir  Hugh  Smith/on  feifed  of  the  thatnorentis 

place  where,  &c.  in  fee,  granted  a  rent  charge  of  100/.  ^*r  inarrear  ought 

annum*  P<*y^>le  half  vearly  by  two  equal  portions  to  Mr.  Sl^if"^  •* 

Pullein*  ifluing  put  of  th-  place  where,  fcfr.  inter  alia  j  and  conclude  tTthe 

for  the  arrears  of  one  year  he  took  the  cattle  in  the  place  country,  a  plea  - 

where,  as  a  diftrefs.     As  to  50/.  parcel  of  the  100/.  in  ar-  ^  tojwj»with 

rear  fuppofed,  13 c.  the  plaintiff  pleaded  in  bar  of  the  avowry,  ?hauhe  renT 

that  the.  defendant  took  the  cattle  of  his  own  wrong,  abfque  is  in  arrear,  con- 

boc  that  any  thing  was  in  arrear;  and  concluded  with  an  Coding  to  d» 

averment.     To  which  plea  in  bar  the  defendant  demurred  *X$[c.  3  sal£ 

fpecially,  and  (hewed  for  caufe,  that  it  wanted  form,  and  that  273/356. . 

it  ought  to  have  been  concluded  to  the  country,  and  that  no  J*  rejtbeten- 

iffue  was  to  be  joined  upon  it,  &c    And  to  the  other  50/.  ^S^JriP 

the  plaintiff  pleaded  in  bar  of  the  avowry,  that  he  was  really  Q^  what  de-* 

all  the  l^ft  day  of  payment  upon  the  land  at  the  moft  noto-  mand  m°ft  be 

rious  place,  t/r .  to  have  paid  it,  but  that  no  perfon  came  on  ^fifl}?,?*.?"? 

1  1     /  \*       n    n  •  .       .  1     11  diitrefs  for  it  af- 

thepart  of  Mr.  rulletn  to  receive  it,  et  quod  adhuc  paratus  tcrwards?  Vide 

eftj  &fr.  etprofert  in  curia  the  50/.  rent,   et  petit* judicium  et  **  Vm.  483. 
damnafuo  occajione  captionis  et  detent ionis  avcriorum  praediclo-  jj*  *•  g'9# 
rumfibi  adjudtcari,  &cr    Upon  which  the  defendant  comes  proceed  for  da- 
apd  fays,  that  for  that  that  the  plaintiff  hath  confeiled  the  faid  nugesupona 
50/.  to  be  unpaid,  ..and  hath  brought  it  into  the  court,  he|^of  *ndef 
taketh  it  out  of  the  court ;  and  protefiandoy  that  the  plaintiff  money  ou?of  * 
was  not  ready  at  the  day,  isc.  for  the  plea  tb  have  his  damages  court.  R.  ace. 
he  faith,  that  he  after  the  laft  day  of  payment,  viz.  &c.  de-  P°^  p4-   D- 
manded  the  faid  50/.  &<\  and  therefore  becaufe  they  were  not  sduu^a.  tS 

.        ,  ▼ideStr.  1017. 

On  a  plea  of  tender  to  an  avowry  for  rent  the  plaintiff  need  not  bring  the  money  into  court.  D. 
ace.  BuD.  Ni.  Pr.  60.  Vide  Com.  5 6*8.  A  ttending  on  the  land  to  pay  rent  will  not  deftroy  the 
right  to  diArain,  unlefr  a  tender  of  payment  is,  a&uaUy  made. 

•      >■  paid, 
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Ho***  paid,  yc.  he  pravs  his  damages,  fcfa>  To  which  replica- 
Liwik.  **oa  t',c  pk'nt*ff  cemurrjed,  #*.  And  it  was  argued  by  Mr-' 
'  Cbejbyre,  Mr.  (erjeant  #a/^and  Mr.  Muljo^ at  feVeral  time?* 
that  the  plea  in  bar  as  to  the  firft  50A  was  i]l,  becaufe  the 
plaintiff  ought  to  have  pleaded  dire&ly,  riens  arrere*  which 
was  the  general  iflue.  Maynard*s  Ea\  2..  $6.  Fitzh.  cef+ 
faint*  28.  iffiuy  9.  avowry,  217.  £*»£,  5  £^  4.  65.  iBr## 
trefpafs,  206.  Fitzb.  trefpafs,  160.  !/£<£  3.  58.  And  he 
ought  to  have  concluded  to  the  country.  That  ibis  amounts 
but  to  the  general  Iflue,  and  therefore  that  being  (hewn  for 
caufe  upon  the  fpecial  demurrer,  it  was  informal  and  bad* 
Againft  which  it  was  argued  by  Mr.  Raymond  and  Mr.  Br*- 
dtrick  for  the  plaintiff,  that  the  plea  was  well  enough  not- 
withftanding  the  faid  exception.  And  they. admitted,  that 
when  the  plea  is  a  full  negative  to  the  material  part  of  the 
declaration)  He.  the  defendant  or  plaintiff  refpe&ively,  S&c* 
ought  to  conclude  to  the  country  \  but  where  abfque  hot  may 
be  well  taken,  which  is  tantamount  to  a  negative,  the  de- 
fendant or  plaintiff  ought  to  rejoin  to  it,  or  to  reply  to  ft, 
and  offer  an  iflue.  Dier,  353.  *.  pi.  29.  2  Anderf  6.  iei « 
121.  From  whence  the  queftion  will  be,  Whether  the 
plaintiff  can  plead  in  bar  of  an  avowry  of  rent  prifal  de fin 
tort  demejne  fans  ceo  que  riens  fuit  in  arrefre  ?  For  if  fuch  plea 
can  be  pleaded,  the  conclufion  in  this  caie  will  be  good ;  be- 
caufe  k  will  be  the  feme  in  conclufion  with  all  other  pleas 
Which  conclude  with  a  traverfe  abfque  hoc.  Where  a  title  is 
pleaded,  the  plaintiff  cannot  reply  de  fin  tort  demefne  gene- 
rally, viz.  abfque  tali  caufa,  but  the  title  muft  be  ahfwered 
fpecially.  Cro.  Jac.  225.  And  as  to  this,  there  is  no 
difference  between  an  a&ion  of  trefpafs  and  replevin.  G*uUf~ 
for.  52.  Broad  v.  Hendy,  in  replevin.  2  Sound.  294.  a 
Keb.  712.  735.  White  v.  Stubbs,  ^in  trefpafs.  But  thai  the 
books  that  fay  that  dejon  tort  demefme  generally  is  no  plea  where 
a  title  is  pleaded  or  intereft  claimed,  muft  be  understood  of 
general  pleas  de  fin  tort  demefne  abfqne  tali  eaufa,  and  not 
of  fuch  pleas,  where  fome  material  part  of  the  plea  of  die  ad* 
verfe  party  is  traverfed.  And  that  appears  from  Grogatt% 
cafe,  8  Co.  67.  where  die  rule  is  taken,  that  when  the  de- 
fendant in  his  own  right,  or  as  fervant  to  another,  claims  an 
intereft  in  the  land,  or  to  any  common,  or  rent  iffuing  out 
of  the  land,  or  to  any  way  or  paflage  over  the  land,  &c. 
there  de  fin  tort  dejnefne  generally  is  no  plea,  where  the  cm* 
phafis  is  put  upon  the  word  generally,  as  appears  by  that  which 
follows.  But  if  the  defendant  juftifies  as  fervant,  there  di 
fin  tort  demefne  in  any  of  the  faid  cafes  with  a  traverfe  of  the 
(«)  Vide  ant*  command,  that  beijng  materia],  will  (a)  be  good ;  which  ad- 
*10  mits,  that  de  fin  tort  demefne  with  a  traverfe  of  the  material 

part  of  the  plea  will  be  goqi ;  and  no  difference  made  be- 
tween trefpafs  and  replevin.  Now  here,  this  plea  In  bar 
fully  anfwers  die  avowry,  and  traverfes  the  material  part  df 
it,  of  which  the  de  fin  tort  demefne  is  but  inducement ;  but  it 

b 


Hil.  Term  12  Will  3,  641 

is 'ft  proper  inducement,  and  therefore  good.  And  for  Ho*k« 
cafes  Raymond  cited  Mich.  5  H.  7.  2.  pi.  3.  per  Wood.  I  i^Zi** 
RolL  Rep.  46.  Lee's  cafe.  J?*/?.  Bntr.  557,  558.  where 
to  an  avowry  for  rent  by  prefcription,  tffc.  the  plaintiff 
pleaded  in  bar,  prifal  des  cvers  de  Jon  tort  demefne,  and  tra- 
verfed  the  prefcription ;  which  proves  that  a  plea  de  Jon  tort 
demefne  with  a  fpecial  traverfe  of  a  material  point  is  good  in 
replevin.  Befides  which,  they  argued,  that  if  this  pica 
flaould  be  adjudged  ill  for*"  this  reafon,  it  would  deftroy  all 
pleas  defon  tori  demejne  with  fpecial  traverfes.  For  here  the 
-  plaintiff  might  have  pleaded  riens  arrere^  without  having 
induced  his  plea  by  defon  tort  demejne  \  fo  in  all  cafes,  where  a. 
man  may  plead  de  ton  tort  demefney  and  traverfe  fome  mate- 
rial part  of  the  plea  of  the  adverfe  party,  he  may  (a)  alfo  (a)  vide  2  TV  - 
denv  the  faid  material  part  directly,  and  not  induce  it  with  R- 44*. 
defon  tort  demejne  \  and  yet  without  doubt  a  man  may  plead 
in  many  cafes  de  fon  tort  demefne >  and  traverfe  a  material  part 
of  the  plea  of  the  advert  party,  and  fuch  pleas  have  always 
been  held  good.  XVherefbre,  fcfr.  But  hotwithftandjng 
this,  the  whole  court  were  of  opinion,  that  the  plea  was 
bad  for  this  reafon  5  for  though  h  is  the  fame  thing  in  ef- 
fect with  a  plea  of  riens  arrere,  yet  riens  arrere  is  the  proper 
plea  in  bar  of  an  avowry,  and  is  q uafi  a  general  iffue  j  and 
here  the  plaintiff  has  gone  round  about  to  introduce  it, 
where  he  ought  to  have  pleaded  >  dire&ly.  It  is  but  form, 
but  it  is  legal  form,  which  the  law  will  have  to  be  followed, 
and  whereof  advantage  (hall  be  taken  upon  a  fpecial  demur- 
rer, as  well  as  of  pleading  fpeciaily  that  which  amounts  to 
the  general  iffue.  The  cafes  cited  are  upon  fpecial  plead- 
ing, where  it  is  proper  to  induce  a  traverfe  by  a  plea  of  fon. 
tort  demefne.  But  in  this  cafe  it  drives  the  avowant  to  an 
inconvenience,  in  compelling  him  to  make  a  replication, 
where  the  plaintiff  ought  to  have  pleaded  his  plea  of  riens 
arrerey  and  concluded  to  the  country.  And  for*  thefe  rea- 
fons  all  the  court  held  this  plea  in  bar  of  the  avowry  to  be  ill. 
Then  it  was  argued  by  Mr.  Raymond  and  Mr.  Broderick 
for  the  plaintiff,  that  the  replication  to  the  bar  to  the  avowry 
was  ill,  for  the  plaintiff  having  pleaded  a  tender  at  the  day , 
of  the  rent,  and  that  no  perfon  was  ready  to  receive  it,  this 
was  a  good  bar  of  the.  damages.  6  H.  4.  4.  38  Ed.  3.  3. 
13.  Debty  178.  and  the  avowant  (hall  not  be  intitled  to 
have  damages,  without  making  a  new  demand ;  but  if  a 
new  demand  be  legally  made,  that  will  turn  it  upon  the 
grantor  of  the  rent,  or  tenant,  to  pay  the  rent ;  and  if  he 
does  not  do  it,  he  (hall  be  liable  to  pay  damages:  But  fuch 
demand  ought  to  be  made  to  the  perfon,  an  J  upon  the  land  ; 
and  demand  to  the  perfon  without  being  upon  the  land,  or 
upon  the  land  and  not  to  the  perfon,  will  not  be  fufficient* 
7  Co.  28.  MauncPs  cafe.  If  the  terre-tenant  tenders  a 
rent  feck  upon  the  land  at  the  day,  and  no  body  is  there, 
Vox.  I.  T  t  th« 
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Ho***       the  grantee  cannot  demand  upon  the  land  in  theabfenCeof 
v  the  perfon,  nor  of  the  perfon  off  from  the  land ;   not  upon 

the  land,  becaufe  the  tenant  is  not  bound  to  be  there,  he 
having  tendered  it  at  the  day ;  not  of  the  perfon  only,  be- 
caufe he  is  not  bound  to  carry  fo  much  money  about  with 
him.  fiut  if  it  be  demanded  of  the  perfon  UDon  the  land, 
then  if  it  is  not  paid,  the  tenant  (hall  pay  damages  and  cofts. 
2  Roll.  Abr.  427. 

Againft  which  it  was  argued  for  the  avowant,  that  a  man 
may  diftrain  for  arrears  of  rent  without  any  demand,  and 
that  the  difference  is,  between  a  re-entry  for  non-payment 
Of  rent,  or  a  nomine  poenae^  there  a  demand  ought  to  be  of 
the  rent  at  the  day j  out  in  cafe  of  diftrefs  the  demand  may 
be  at  any  time,  and  the  diftrefs  itfelf  is  a  demand.  Hob.  207. 
Crawley  v.  King/mill.  But  to  this  point  no  refolution  was 
given  by  the  court.     See  Crti.  EL  828.  fire.  Car.  76.  Hob.  8- 

Another  exception  was  taken  by  the  plaintiff's  counfel, 
that  the  avowant  could  not  proceed  for  damages,  becaufe  he 
has  taken  the  money  out  of  court.  For  where  judgment 
Ought  to  be  given  for  the  thing  itfelf,  the  acceptance  of  it 
fliall  be  a  bar  to  the  plaintiff  from  the  recovery  of  damages 
for  detaining  of  it.  Keihv.  20.  Dftf,  227.  And  for  this 
Co.  Lit.  207.  Hob.  299.  where  it  is  fa  id,  that  if  upon  a 
tender  pleaded  the  plaintiff  will  not  receive  the  money,  but 
takes  ifliie  upon  the  tender,  and  :.t  is  found  againft  him, 'the 
money  is  loft  for  ever.  And  in  21  Ed.  4.  25.  pi.  15.  it  is 
(aJVlic  Stt  hefd,  that  if  die  plaintiff  traverfeth  the  tender,  the  (a)  de- 
Jb*7'  fendant  fhall  have  his  money  again;  becaufe  the  plaintiff's 

/  intent  is*  to  make  the  whole  obligation  forfeited,  and  he  has 

refufed  the  money  by  matter  of  record,  and  taken  another 
iffuc  at  his  peril*     22  Ed.  3.  5.     The  bringing  of  money 
into  court  is  conditional*  viz*  that  if  the  plaintiff  accepts  it, 
4  it  fhall  be  in  full  fatisfaftion.     Cro.  Jac.  126.  //.  13.     Ha* 

told  v.  Qotworthy*  In  debt  upon  bond  with  condition  for 
payment  of  a  lefs  fum,  the  defendant  pleaded  a  tender  and 
touts  temps  prijl ;  the  plaintiff  received  the  principal  fum  in 
court,  and  judgment  was  given  to  acquit  the  defendant  of 
the  fum  received }  and  the  plaintiff  to  have  damages,  alleged 
a  demand  of  the  money  of  the  defendant  *  2nd  upon  demur* 
rer  it  was  adjudged  for  the  plaintiff  (which  is  fake  printed, 
as  appears  by  the  reafon  given,  and  it  ought  to  be  the  de- 
fendant) where  it  is  faid,  that  if  he  would  have  had  damages, 
he  fhould  not  have  received  the  money,  but  have  fuffered  it 
to  remain  in  court,  for  afterjudgment  quod  eat  indeftntdit 
no  iflue  fhall  be  taken-  Therefore  here  the  avowant  hav* 
ing  taken  the  money  out  of  court,  cannot  proceed  after* 
Wards,  but  has  abated  his  whole  avowry ;  becaufe  it  is  in 
a  manner  intire,  fince  he  ought  to  have  return  of  all  the 
cattle, 

£  antra 
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Urtntrd  it  was  argued  by  the  avowant^  cotmfel*  that  he      fto»K* 
fciay  proceed  notwithstanding  the  taking  of  the  money  out  of     i,%£iHk 
court.     For  it  would  be  abfurd,  that  it  fliould  lie  in  court, 
only  to  the  intent  that  the  officer  thould  have  the  intereft  of 
it,  and  to  nopnrpofe  can  it  lie  in  court,  fimie  he  agrees  that 
it  was  due.     And  for  this  Co.  Entr.  59$,    A/Ion.  Prec.  Ddt, 
371.     kaft.   ifo/r.   159.     Liber  pleat,  1^9.     RaftSEntrx      , 
Jktefnt)  pi.  7.  are  exprefs  in  point,  that  a  man  may  proceed 
after  taking  of  money  out  of  court.    And  the  reafon  of  the 
Cafe  in  Cro.  Jac.  126.  is  becaufe  the  judgment  was  entered, 
quedtat  indt  fine  die*     But  all  the  times  this  point  was  ftir* 
red,  Holt  chief  juftiee  feemed  to  be  ftrongly  of  Opinion,  that        ^- 
die  avowant  could  not  proceed  for  damages,  after  taking 
die  money  out  of  court*     Foi  though  in  (a)  debt  upon  a  (a)  tfid*4 
Angle  bill  acceptance  of  the  money  pending  the  plea  is  no  Anotc*i&f  1* 
plea:,  becaufe  it  is  no  plea  to  a  fpecialty  >  yet  when  the  mo* 
ney  is  brought  into  court,  apd  taken  out  by  the  plaintiff  , 

fuch  acceptance  is  entered  upon  record*,  and  therefore  will 
bind  the  plaintiff*  Befides,  that  the  avowant  ought  to  have 
return  of  the  cattle,  if  the  court  be  of  opinion  for  him,  which 
cattle  ought  to  be  returned  to  the  plaintiff  upon  payment  of 
file  rent,  &e.  though  return  irreplevi  fable  had  been  award* 
ed.  1  Inft.  341.  Cm.  El.  162.  2  Leon.  174.  Anntfey  V\ 
yobnfon.  *  But  here  the  rent  is  received  before*  And  the 
principal  judgment  in  replevin  is  to  have  a  return,  for  no 
damages  were  given  until  the  ftatute  of  H>  8.  Befides,  that 
the  feafon  of  the  cafe  in  Cro.  Jac.  i&6.  is  in  point.  Fof 
Upon  taking  of  the  money  out  of  court  judgment  ought  t*> 
be  entered,  q nod  the  defendant  edt  inde/im  die ;  and  if  the 
plaintiff  agrees,  that  fuch  judgment  (hall  be  given,  he  ought 
not  to  meddle  with  the  money;  and  therefore  where  a  de* 
fendant  plead*  touts  temps  prjfi%    and  brings  the  money  into 

Sourt,  and  concludes  with  a  prayer  of  judgment  as  to  the 
amages ;  if  the  plaintiff  takes  the  money  out  of  court,  he 
maft  agree  to  all  that  the  defendant  has  faid,  otherwife  he 
ought  not  to  take  the  money  out  of  court  j-  for  a  man  can*  v 

Hot  proceed  for  damages,  after  he  has  barred  himfelf  from 
the  having  judgment  for  the  principal,  where  the  damage* 
are  merely  acceflbry,  except  in  the  cafe  of  eje&ment)  where  .    . 

the  term  empires  pending  the  fuit*  But  as  to  thi$  point  the 
other  three  judges  feemed  to  doubt,  and  they  gave  no  opi* 
nion,  but  rather  inclined  to  be  of  opinion,  that  the  avowry 
Was  not  abated  by  this  taking  of  tne  money  Out  of  court* 

'  But  the  whole  court  were  of  opinion,  that  the  bringing 
in  of  the  money  into  court  in  this 'cafe  was  fuperfluous ;  for 
though  iit  debt  upon  bond  with  condition  to  pay  the  mo* 
ney,  if  the  defendant  pleads  a  tender  with  adhuc  jMiraluS)  he 
ought  to  bring  the  money  into  court,  becaufe  it  is  parcel 
of  the  demand  J  yet  here  in  replevin  the  defennant  mint 
avow  the  taking  of  the  cattle,  and  whether  the  money  be 
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Hoiwr  paid  or  hot,  is  not  thequeftion,  but  whether  the  diftrcfs 
Levin  was  "g^dy  taken  or  not  j  if  it  was,  the  avowant  ought  to 
have  return ;  if  not,  the  plaintiff  ought  to  have  damages* 
And  they  all  held,  that  the  bar  to  the  avowry  was  ill  plead- 
ed. I.  Becaufe  it  is  pleaded  with  a  paraiusy  where  it  ought 
to  be  pleaded  with  an  obtulit^  lie.  2.  Becaufe  it  is  pleaded 
in  bar,  where  it  ought  to  be  pleaded  only  in  excufe  of  da- 
mages. I  Ventr.  322.  OJborn  v.  Beverjham.  [See  Raym. 
418.  Crouch  v,  Foljioffe.  ^Afftf.plyj.  Bro.  touts  temps 
pri/ly  25.]  But  if  the  tender  had  been  well  pleaded,  it 
would  have  chafed  the  avowant  to  (hew  a  demand  to  intitle 
him  to  the  diftrefe.  But  here  the  plea  in  bar  not  amount- 
ing to  a  tender,  it  is  ill ;  and  therefore  the  bringing  in  of 
the  money,  and  the  taking  of  it  out,  is  fuperftuous.  And 
judgment  (hall  be  upon  the  avowry  for  a  returns  babendo. 
And  judgment  was  given  for  the  avowant  accordingly. 

Anatomy  for  a      Note,  that  in  a  Cafe  between  Home  and  Kingy  which  was 

rent  charge  need  in  replevin  for  a  diftrefs  taken  for  other  arrears  of  the  fame 

2f  ITiT?'1*    rent  8rantc^  ty  S*r  Hugh  Smith/on,  and  avowry  for  it,  as  in 

01  which  the"1  *k*s  ca^c  ab°vc»  exception  was  taken  to  the  avowry,  that  the 

rent  was  grant-  rent  was  (aid  to  be  granted  out  of  this  place  inter  alia,  and 

cd.iLconc.155.it  may  be  that  the  grantee  of  the  rent  has  purchafed  the 

q  other^  lands,  and  then  the  rent  (hall  be  fufpended,  and  the 

J    •  grantee  cannot  diftrain  for  it;  therefore  the  grant  ought  to 

be  fhewn  in  the  avowry  intire,  to  the  end  that  the  plaintiff 

may  (hew,  if  there  was  any  fuch  purchafe,  &£r.    And  of 

this  opinion  Holt  chief  juftice  feemed  at  firft  to  be*    But 

afterwards, '  HiL  1 1 .  Will.  3.  the  avowry  was  held  good,  not- 

withftandine  the  faid  exception.    And  judgment  was  given 

there  for  the  avowant.    And  therefore  the  (aid  exception 

was  not  moved  in  this  prelent  cafe.    See  Co.  Intr.  590.    6 

Go.   39.     H.   Fsnche's  cafe.     5  Co.  59.     1   Co.  54.  14.3. 

HearnSs  P leader ^  744,  761.  1  Sauad.  189.     2  Saund.  195. 

Tbompf.  Entr.  273,  276.     Wsnch.  Entr.   951.  970.  1013. 

where  a  difference  feems  to  be  made,  where  the  grant  of 

the  rent  charges  it  upon  a  manor,  orclofe,  or  intire  thing, 

and  where  it  charges  it  upon  divers  things.     And  upon  oyer 

of  the  deed  prayed,  the  plaintiff  might' well  plead  purchafe, 
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Hockley  verf.  Lamb.  ,    J*^^. 

Rot.  430. 

TRefpafs'for  his  cattle  taken.     The  defendant  jttftifies  A  claim©* con** 
the  taking   of  them  damage  feafant  in  his  freehold.  J^1"  ^g* 
The  plaintiff  replies,  and  makes  title  to  common  in  the^^S^^" 
place  where,  £#*.  tempore  frattionis  campi  (it  being  a  com*  b*j,  even  after 
raon  field)  until,  tif c.    And  upon  trayerfe  of  the  common  ??j?j**  ***** 
taken  by  the  defendant*  and  blue  joined  upon  it,  a  verdift  c^in,,  ^  ^  • 
was  found  for  the  plaintiff  for  the  common.     And  it  was  count  of  the 
fevtral  -  times  moved  in  arreft  of  judgment,  that  it  was  in-  1jnccit*?2u?f 
ftnfible  and  uncertain  what  common  was  here  claimed ;  fa^    ^**" 
ioxpfraQione  <ampi  is  a  word  of  the  country  perhaps,  but 
the  law  does  not  underftand  what  it  means.     And  of  that 
opinion  was  Holt{thief  juftice.     But  Gould  juftice  held,  that 
upon  a  demurrer  it  would  have  been  ill,  but  now  it  is  good 
after  verdift.     But  per  Holt  chief  juftice  the  verdift  cannot 
aid  a  thing  unintelligible;  for  it  has  only  found  the  com*  : 
moo,  as  the  plaintiff  has  replied,     Sed  adjoumatur. 
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fiafter  Term 
13  Will.  3.  5-  &•  1701. 

#r  John  Holt  Qbicf  JuJKce. 

Sir  John  Turton  } 

«Mr  Littleton  Powys         I  Jufiicet* 

#r  IJenry  Gou|4  J 


Lane  v^  Sir  Robert  Cotton  and  Sir  Thomas 
Frank  land 

Intr.Pafdfc^io  '  ..  ,  # 

Will.  3.  B.R.  S»C  Com.  '00.  iv  Mod,  12.  Silk.  17.  Holt  (Si,  with  the  arguments 
Roc  403.  of  counfel,  Ctrth.4^7.  and  very  much  at  large,  ix  Mod.  4 Si.  Pkadingi 

1  Mod.  Em.  108. 

The  h#9*l  nf  k  ' 

public  office  *n-  HP  H  ^  plaintiff  brought  an  aftion  upon  his  cafe  againft 
do-  government"  JL  the  defendants  as  poft-mafter  general,  for  that,  that 
with  power  to    a  lettci  of  the  plaintiff's,  being  delivered  into  the  (aid  office, 

mo^the^""  to  be  fent  hy tho  Poft  f^om.*«**,,  «>  ^W^fcr,  by  the 
vamtof  the  negligence  of  the  defendants  in  the  execution  of  their  office, 
office  who  are  to  was  opened  in  the  office,  and  divers  exchequer  bills  therein 
^e^h?dif,d  inclofed  were  taken  away,  ad  danvmnh  &fc.  Upon  not 
Setion  fwority  gu^ty  pleaded,  this  cafe  was  tried  before  Hqit  chief  juftice 
to  goremmont  at  Guildhall  in  London^  and  a  fpecial  verdict  found  (here* 
fi^arrf??i!?i  The  jury  found  the  ad  of  \%  Car.  %.  f.  35.  of  the  erec- 
duJfor^iofi ,  tion  of  the  general  poftroffice,  and  that  a  general  poft  was 
occafioned  by  eftablifhed  purfuant  to  it  between  London  and  Wircefter: 
the  default  of     they  find  the  aitof  1  Jac.  a.  *«  12.  which  oonfolidates  the 

^cTcowp!  eftatcs  in  fee  and  in  toil  in  *e  fai<i  offic€  in  the  '"'"gi  lhat 
75V   "  the  defendants  were  conftituted  poft-mafter  general  by  let* 

The  fenraot  ters  patent  of  the  king  that  now  is,  bearing  date  the  firft 
rf?he  o>!Ity  '  year  °^  k,s  re'8n  un(lcr  *e  great  feat  of  England,  purfuant 
fault,  is. "  to  the  faidaft  of  12  Car.  2.  c.  35.  and  that  by  the  faid  pa- 
Thc  poft-mafter  tent  tbey  had  power  to  make  deputies,  and  to  appoint  fer- 
^vranybiT  for  a  vants>  at  thc*r  pl"fur^  *nd  to  take  fecurity  of  them,  but 
J^Jket  delivered  in  the  name,,  and  to  the  ufe  of  the  king,  and  that  the  de- 

the  receiver 

at  the  Poll  office  and  loft  out  of  the  office.    S.  C.  $  Mod.  455.  R.  **c.  Cowp.  754*  Bat  the 

rt'xivcr  ii.    D.  au.  Cowp.  765, 

fendants 
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fendants  (hould  obey  fuch  orders  as  they  ihould  receive  from  Lan* 
time  to  time  from  the  king  under  the  fign  manual*  and  as  c  v 
to  the  management  of  the  revenue,  that  they  (hould  obey  0TTOH« 
the  orders  of  the  treafury,  and  farther  that  the  king  granted 
to  them,  that  they  ihould  not  be  chargeable,  to  account 
for  the  mifmanagement  or  default  of  their  inferior  officers, 
but  only  for  their  own  voluntary  defaults ;  and  farther  the 
king  granted  to  them  the  falary  of  1500/.  per  annum  out 
of  the  profits  arifing  out  of  the  office,  fcfr.  that  the  office 
was  kept  in  London  \  that  the  plaintiff  being  poflefled  of 
eight  exchequer  bills,  inclofed  them  rn  a  letter  direfted  to 
John  Jones,  at  Worcejler,  and  delivered  it  to  Underbill  Br eefe 
the  receiver  of  the  letters  at  the  poft  offices  that  Breeji 
was  appointed  by  the  defendants  to  receive  the  letters  a» 
the  office,  and  was  removable  by  the  defendants,  but  re- 
ceived his  falary  out  of  the  revenue  of  the  faid  office  by 
the  hands  of  the  receiver-general ;  that  the  letter  was 
opened  in  the  office  by  a  perfon  unknown,  and  the  bills 
were  taken  away ;  etji,  He. 

This  cafe  was  argued  feveral  times  at  die  bar  by  Sir  Bar- 
tholomew Shower,  Mr.  Northey,  and  Mr.  Pratt,  for  thp 
plaintiff;  and  by  ferjeant  Wright,  the  folicitor  general 
Hawhs,  and  the  attorney  general  Trevor,  for  the  defendants. 
And  now  this  term  the  judges  pronounced  their  opinions 
in  foiernn  argument?,  viz*  Turton,  Powys,  and  Gould,  juf- 
tices,  that  judgment  ought  to  be  given  for  the  defendants; 
and  Bolt,  that  judgment  ought  to  be  for  the  plaintiff. 

Gould }\ift\ce  faid,  that  at  firft  he  was  of  opinion  with 
the  plaintiff,  and  now  upon  great  confideration  he  had 
changed  it.  And  he  founded  his  prefent  opinion  upon 
confideration,  1.  Of  the  defigiv  of  the  adr,  and  nature  of 
the  office,  which  is  ftiled  in  the  a&  a  letter  office,  and  not 
regarded  there  as   an  abfolute  fecurity  for  difnatches,  but  $ 

for  promotion  of  trade  in  procuring  fpeedy  difpatches.  If 
a  letter  had  barely  mifcarried,  the  defendants  could  not  have 
been  chargeable  for  it ;  for  though  there  is  property  in  a 
letter,  yet  it  is  not. a  valuable  property,  for  which  a  man 
(hall  recover  damages.  Letters  in  their  nature  are  miffive* 
and  tranfient  from  hand  to  hand,  and  therefore  difficult,  if 
not  impoffible,  to  be  fecured.  And  therefore  he  denied  the 
aflfertion  at  the  bar,  that  the  a&ion  would  lie  for  the  mif- 
carriage  of  a  letter,  like  Yelv.  63.  where  it  is  held,  that 
the  value  of  the  bond  is  that  of  the  debt,  not  of  the  wax 
and  paper.  Which  determines  this  cafe,  becaufe  the  ex- 
chequer bills  being  inclofed  in  a  letter  (though  they  are 
bills  of  credit,)  yet  are  eftimable  only  as  a  letter.  For 
whatfoever  is  carried  by  the  poft,  has  the  denomination  of 
a  letter* 

a-  If 
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La"*  2.  If  any  thing  can  fupport  th^s  action,  it  muft  be  a 

Cot*  ok,  contra£k  expreffed  or  implied ;  but  here  is  neither  the  one 
nor  the  other.  The  fecurity  of  the  difpatches  depends 
upon  the  credit  of  'the  office,,  as  founded  upon  the  ad. 
Breefe  is  as  much  an  officer  as  the  defendants,  but  they 
are  more  general  officers.  But  Breefe  is  the  king's  officer, 
and  if  there  is  any  contract,  it  is  between  the  plaintiff  and 
Breefe ;  which  appears  by  the  aft,  which  appoints  feveral 
a&s  for  all,  and  puts  confidence  in  all.  And  therefore 
they  refemble  a  community  of  officers  a&ing  in  feveral 
trulls ;  and  every  one  (hail  anfwer  for  himfelf,  not  one  for 
the  a&  of  another;  as  in  cafe  of  a  dean  and  chapter,  1  Edw. 
5.  5.  a.  If  the  defendants  had  died,  yet  Breefe  would  have 
continued  officer ;  and  therefore  Breefe  has  a  charge  and 
truft  of  himfelf,  and  is  not  a  deputy  to  the  defendants. 

3.  This  office  is  founded  in  government,  and  repofed  in 
the  king ;  and  it  cannot  be  anfwerable  for  'defaults,  but 
the  remedy  is,  upon  application  to  the  king  to  procure  she 
officer  to  be  turned  out.  Diery  238.  In  the  a&,  par.  10. 
and  15.  penalties  are  impofed  upon  the  poft-mafter  general 
for  default  in  bis  office,  fo  that  the  parliament  has  pro- 
vided punifhment,  and  did  not  intend,  that  he  (hould  be 
liable  to  actions.  In  par.  7.  the  ad  appoints  the  delivery 
of  letters,  l£c*  brought  by  mailers  of  (hips,  yV.  from  be- 
yond the  fea  to  the  deputies  of  the  poft-mafter;  which 
(hews  that  the  ad  did  not  intend,  to  charge  the  poft-mafter 
general.  And  the  inconvenience  recited  to  have  happened 
before  by  mifcarriage  of  letters,  par.  6.  feems  to  (hew, 
that  no  adion  lay  for  the  mifcarriage  of  a  letter ;  and  then 
this  ad  did  not  defign  to  give  a  greater  fecurity  by  any 
other  means  than  by  alteration  of  the  method. 

4.  Ir  is  inconfiftent  with  the  nature  of  the  thing,  that 
the  poft-mafter  general  (hould  be  liable,  becaufe  they  could 
not  give  caution  of  the  receipt  of  a  letter  to  be  fent  by  the 
poft,  as  the  matter  of  a  (hip,  inn-keeper,  or  carrier,  may 
of  the  receipt  of  goods.  Befides,  that  ttftseflice  is  fo  ex* 
tenfive,  and  requires  fuch  a  number  of  fcrvants,  Wr.  fpeed 
in  conveyance,  journeys  by  day  and  night,  when  there  is 
no  guard  in  the  country :  and  therefore  it  refembles  the 
cafe  pf  piracy,  which  is  damnum  fatale.    4  Co.  84.    Rob- 

(*;  o.  ace.  poft  j,erv  a  g^d  p]ea  for  (0)  a  fa&or,  becaufe  he  is  obliged  to 
Vco.  ji?Cb.  cxpofe  the  goods  to  fale,  and  hatlj*  them  not  in  (afe  cuftody, 
r*;scmb!acc  as  a  battee  hath.  An  inn-keeper  (hall  (b)  not  anfwer  for 
ante  2*4.   Vide  a  jj0rfc  0f  a  gUeft  put  to  grafs  by  his  order  for  the  fame  rea- 

™™heacrfen  fon-  Pl(m)d-  3°8-  **  Bives  the  reafon,  whya(f)parol  pro- 

for  negligence,  mife  (hall  not  bind  without  conftderation,  becaufe  it  pafles 

b.  1.  xid  ed.  *  lightly  from  a  man  without  deliberation.     So  here,  all  is 

vol.  1.  p.  11c,  done;na  hurry,  and  then  a  letter  may  eafilv  be  taken  away 

(^  v.de  rurT.  and  the  plaintiff  is  no  ftranger  to  thefe  difficulties. 

:rjfy.  16;  1. 

*iul  th-     Chief  Baron's  opinion  in  Rann  v.  Hughes  delivered  in  Dom.  Proc  14th  May  177$. 

5.  Ob- 
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5.  Objeftion.  X  Vent.  190.  238.  Anfwer.  Therea-  Lv»« 
fons  ct<he  faid  dafe  do  not  hold  here.  For  here  the  defend- 
ants have  only  a  falary  for  executing  of  part  of  the  office. 
It  is  the  recompence  that  binds  the  contrail.  Now  that  is 
properly,  where  it  is  variable  according  to  the  hazard ;  but 
here  the  reward  is  fettled,  and  fo  fmall  that  it  is  not  propor- 
tionable to* the  hazard.  As  to*  the  fecond  reafon  given 
there,  that  the  matter  is  an  officer;  that  is  not  the  only  rea- 
fon, though  the  aftion  would  not  lie,  if  he  was  a  fervant. 
3.  The  poftmafter-general  cannot  give  caution  for  the  re- 
ceipt of  a  letter* 

6.  The  truft  is  only  to  carry  letters.  And  therefore 
Breefe  having  received  exchequer  bills,  which  ar^J^afure, 
Breefe  has  exceeded  his  authority  (admitting  Hl^he  de- 
fendants were  chargeable  by  the  aft  of  Breefe)  and  therefore 
the  defendants  are  not  liable*  9*//.  6.  53.  b.  Cro.  Jac. 
468.    Docl.  fcf  Stud.  137.    F.  N.  B.  71.  / 

7.  If  this  aftion  lay,  it  would  bt  of  very  mifchievous  con- 
fequence,  oecaufe  it  would  expofe  the  defendants  to  all  the 
frauds  of  the  merchants  men.  As  a  man  might  rob  the 
mail  of  that  which  he  himfelf  put  into  a  letter,  and  after- 
wards bring  an  aft  ion  and  recover  it,  UV.  And  many  of 
the  feme  reafons  were  agreed  by  the  other  two  judges,  who 
argued  for  the  defendants. 

Powys  juftice  agreed,  that  if  fiich  an  office  had  been  ereft- 
ed  at  common  law  by  a  private  man  for  gain,  an  aftion 
would  have  lain  at  common  law  againft  him  for  a  mifcar-* 
riage.     Hob.  17.     Cro.  Jac.  33a     I  Sid.  36. 

He  differed  from  Gould  juftice  as  to  the  matter  of  exche- 
quer bills;  for  he  held,  that  they  were  not  treafure,  but 
bare  bills  of  credit;  and  that  the  word  packets  in  the  aft 
was  general,  and  could  not  be  confined  tc  any  particular 
fort  of  things  more  than  another.  And  therefore  jewels 
(by  him)  might  be  fent  by  the  poft  in  packets. 

3.  He  obferved,  that  the  parliament  in  affeffing  the  price 
had  regard  onlv  to  the  fize  0*  height,  and  not  to  the  value, 
as  how  many  meets  or  ounces;  which  argues,  that  the  par- 
liament did  not  intend  that  the  poftmafter-general  mould  be 
anfwerable  for  them,  if  they  were  loft. 

4.  He  held,  that  an  aftion  would  lie  againft  Underbill 
Breefey  and  therefore  the  plaintiff  is  not  without  re- 
medy.       '  * 

*  5-  The 
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Lank  5.  The  cxprcfs  words  of  the  patent  are,  that  the  defend* 

'    v  aiits  (hall  not  anfwer  for  the  default  of  the  inferior  officers: 

Cotton. 

6.  The  defendants  have  not"  the  power  of  the  manage* 
ment  of  the  office  according  to  their  difcretion,  are  but  fub- 
je£t  to  the  controul  of  the  king  and  of  the  treafury.  And 
becaufe  the  inferior  offices  aie  fervants  of  the  king,  and 
not  of  the  defendants,  their  wages  being  paid  to  them  out 

*  of  the  revenue  of  the  poft-office,  and  the  fecurity  taken  of 
them  in  the  name  of  the  king  i  and  therefore  it  is  unreafon- 

-  able,  that  the  defendants  (hould  be  anfwerable  for  the  ads 
of  the  inferior  officers.  But  it  would  have  been  otherwile 
(by  him)  if  the  office  had  been  farmed. 

Turton  juftice  added,  that  this  office  was  not  dcfigned  for 
the  conveyance  of  things  of  value,  and  therefore  rt  would 
not  be  material,  whether  exchequer  bills  were  treafurc  or 
not,  if  they  were  valuable, 

2.  Exchequer  bills  were  newly  invented,  and  not^nown 

*  *  at  the  time  of  the  making  of  the  a£t,  and  therefore  could 

not  be  intended  to  be  within  it.  { 

Amafterofa  3.  He  cited  a  record  out  of  MMoj9  24  Ed.  3.  jr.  45. 

jhip  may  reim-  tj,at  tjie  mafter  may  reimburfe  himfelf  out  of  the  wages  of 
out rfth^mari-  the  m*riners,  if  the  lofs  happened  by  their  negligence  ; 
mrs  wages  for  a  which  would  diftinguifh  the  cafe  of  the  mailer  of  a  (hip  from 
lofs  happening    this  of  the  poftmafter  -general. 

by  their  negU-  v 

No  aftion  lies         4«  He  cited  the  cafe  of  Herbert  v.  Pagett,  Raym.  53.    x 


i..  H 
SiJ.  77 


a^ainft  a  public  Sid,  77.  where  it  was  held,  that  an  a&ion  would  not  lie 
officerfer  the  agajnft  the  cuftos  breviwn^  for  fo  negligently  keeping  of  the. 
lot4ed^ciaUySrecor('s>  ***  a  particular  record  was  loft;  becaufe  other 
In  the  office,  if  clerks  betides  his  had  accefs  to  the  office.  And  here  there 
ve^omufu        are  many  perfons  who  have  accefs  to  the  poft-office.     And 

r0ntLlhaveTfor    the*e    reafon$    thefe    fe  Judg<*   ^dd,  that  judgfTOOt 

right  of  accefs     ought  to  be  entered  for  the  defendant?, 

to  the  office. 

Holt  chief  juftice  e  contra  argued,  that  judgment  ought  to 
be  given  for  the  plaintiff.  And  he  faid,  that  he  would  not 
make  it  any  part  of  the  queftion,  if  a  letter  was  broke  open 
upon  the  road,  whether  the  poftmafter-general  ihou]d  be 
chargeable  for  it ;  but  he  would  confine  himfelf  to  the  pre- 
fent  queftion,  where  a  letter  was  delivered  at  the  office  to 
the  proper  officer  appointed  to  receive  it,  and  there  loft, 
whether  in  fuch  cafe  the  poftmafter-general  (hall  be  liable. 
And  he  held,  that  he  fhould,  for  thefe  reafbns. 

i.  Becaufe 
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•  I.  Bccaufe  the  ppftflufter  is  by  this  aEt  intrufted  with  Law* 
the  intereft  and  property  of  the  fubje&,  to  the  end  that  no  ,  v 
damage  may  accrue  to  him  ;  which  is  implied  by  the  making  0TT«*^ 
bin?  an  officer*  The  a&  appoints  one  general  letter  office 
to  be  ere&ed  in  L»ntbn%  and  $he  care  thereof  is  committed 
to  the  poftmafter-general ;  who,  bis  deputies  and  fervants, 
ought  to  jbave  the  ipanagement  folely  of  the  poft -office.  So 
that  all  the  perfans  concerned  .are  as  his  deputies.  And  by 
the  nature  of  the  truft  he  ought  fafely  to  keep  all  letters 
their  at  his  peril  in  his  cuftody.  This  cafe  does  not  differ 
from  the  cafe of  the  mdrfhal  of  the  king's  bench,  or  warden 
of  the  Fleets  who  are  obliged  fafely  to  keep  the  prifoiiers  at 
*heir  peril ;  and  it  is  no  plea  for  tnem,  that  traitors  broke 
the  prifon  againft  their  will.  33  H.  6.  1.  And  the  law 
was  fo  at  common  law  in  cafe  of  damages  recovered  itftref, 
>-4>afs  quare  vi  ft  armis,  and  when  the  ftatute  35  Ed.  3.  c.  17, 
made  the  body  liable  to  execution  for  debt,  the  gaoler  ought 
to  keep  fuch,  as  fafely  as  defendants  condemned  for  dama- 
ges in  trefpafs  vi  it  armis.  The  fame  law,  if  goods  levied 
.upon,  a  levari  facias  (which  was  the  only  execution  before 
the  ftatute  gave  a  fieri  facias)  in  execution  were  refcued 
from  the  fheriff,  he  was  liable  to  an  aflion.  The  fame  law  '  ' 
of  9  man  in  execution  upon  the  ftatute  of  13  Ed.  1.  Ji.  3* 
4fi  mercaUrihus.  The  fajne  law,  if  upon  an  extendi  facias 
upon  a  ftatute  merchant  the  goods  of  the  conufor  taken  by 
ithe  f^priffwere  refcued  from  him.  And  there  is  no  differ- 
ence between  this  cafe  of  the  poftmafter-general,  and  the 
gaoler,  fherift,  fcfe.  for  he  ought  fafely  to  keep  the  letters 
.delivered  to  him,  as  the  others  ought  fafely  to  keep  their 
prifoners,  or  goods  taken  in  execution. 

.     %  The  fubjeft  ought  to  pay  a  premium  for  the  carriage,  to 

him  who  makes  it  his  employment.     And  when  a  man  takes 

an  employment  upon  him,  to  receive  the  goods  of  the  fub- 

jefts,   and  receives  a  premium  for  it,  that  (a)  is  fufficient  ^  vjdeBwr, 

to  charge  him  to  anfwer  the  lofs  at  all  adventures,  for  fuch  »*oo.  2302. 

lofies  as  happen  within  the  realm,    Cro.  ,Jac.  188,    Hob. 

Obje&ion  by  GwJ4  jijftice.    That  this  office  is  founded 
in  government, 

Anfwer,  If  he  means,  that  it  ifr  founded  by  the  law;  he 
could  not  agree  his  inference,  becajufe  it  is  only  founded  by 
a  different  tort  of  law,  viz.  the  one  by  common  law,  the 
other  by  ftatute  law,  which  cannot  make,  a  difference.  And 
he  did  not  fee  in  what  fort  of  goverment  it  was  otherwife 
.  founded,  but  only  that  a  truft  is  given  for  the  benefit  of  the 
fobjea. 

Obje&iot) 
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Lane  Objection  by  Goula  jufticc.     That  fuch  chaise  ought  to 

Cot^tok      ^e  ^  *°mc  ^ort  °^  contract. 

Anfwcr.  He  denied  that  any  contraS  was  neceftary,  to 
charge  the  defendants  \  but  it  is  like  the  cafes*  where  offi- 
cers by  courfe  of  law  receive  goods  for  the  benefit  of  others 
they  are  obliged  to  keep  them  fafely  by  them,  fo  that  they 
may  have  the  benefit  of  them. 

Objection.     The  defendants  received  no  premium  from 

the  plaintiff. 

Anfwcr.     The  plaintiff  gives;  a  premium^  which  intitles 
him, to  a  remedy;   an4  againft  whom  (hall  He  have  it,  if 
not  againft  the  public  officer,  againft  the  poftmafter-general, 
by  whofe  negligence  he  fuffers.     2.  The  defendants  receiw 
1  ed  a  premium^  viz.  a  falary  of  1500/.  per  annum  (which  is  a 

fufficient  reward)  paid  out  of  the  profits  of  the  office.  And 
therefore  this  cafe  is  not  diftinguifliable  from  the  cafe  of 
X  .  Mors  v.  Slue*  1  Ventr.  190.  238.  Raym.  220.  in  which 
cafe  the  obje&ion  was,  that  the  mailer  of  the  {hip  did  not 
receive  the  freight  to  his  own  ufe  j  but  yet  adjudged,  that 
he  was  liable  for  the  goods  of  which  the  Chip  was  robbed  in 
the  river :  and  the  reafons  given  were,  1.  becaufe  he  wa$ 
an  officer  known  ;  2.  becaufe  he  received  his  (alary  out  of 
that  which  was^paid  for  freight  j  both  which  reafons  hold  in 
this  cafe. 

Obje&ion.    The  matter  of  the^fhip  might  take  caution, 
fcfr.  the  poftmafter-general  cannot 

Anfwer.     He  did  not  know  how  the  maftef  of  the  Ihip 

could  take  caution,  fafr.    It  was  faid  in  the  cafe  of  Mors  ti. 

'     Sluey  that  if  a  man  came  to  lade  goods  at  an  unfeafonable 

time,  he  was  not  obliged  to  take  them  in,  as  before  he  was 

ready  to  fail.    But  if  he  takes  them  in  before,  arid  they  are 

A  common  car-  loft,  he  will  be  liable  toana&ion.    So  a  common  carrier 

riernia/  rcfufe  may  refufe  to  admit  goods  into  his  warehoufe,  before  he  is 

t*foTh7ifJ«!  ready to  takc  his  j°urncy »  ^ut  y**  nei*cr  th«  <*»  *<>r  the 

dy  totakc  his  "  other  can  refufe  to  do  the  duty  incumbent* upon  them  by  vir- 
journey.  tue  of  their  public  employment. 

3.  This  cafe  is  within  the  fame  reafon  and  equity  upon 
which  the  cafes  are  founded,  in  which  men  are  charge- 
able for  negligent  keeping ;  and  this  is  the  reafon,  mat 
if  they  fliould  not  be  charged  without  affigning  a  particular 
negle ft,  they  might  defraud  any  man,  as  he  woiud  not  be  able 
to  prove  it ;  and  that  is  the  reafon  of  the  cafes  of  carriers, 
fcft\  And  this  reafon  is  given  in  Jujlinian?  lib.  4.  tit.  5. 
'"     Msnfingtr.  Comment.  JoL  5617.     Such  matter  is  trank&ed 

among 
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among  a  multitude  of  people,  and  tberefoife  no  particular       !-«»• 
of  them  can  be  charged ;    and-  thtrefore  the  officer  ought  to ,    Cotton. 
be  charged,  who  chufes  fuch  inferior  officers^     The  cafe  of 
Mzrs  v.  Slue  was  harden  becaufe  there  the  fervants  were 
overcome  by  a  fuperior  force. 

Obje&ionT  The  common  carrier  may  fue  the  hundred, 
the  poftmafter-general  cannot  fue  any  body. 

Anfwer,     That  i&  no  reafon,    becaufe  a   carrier    was 
chargeable  before  the  ftature  of  Whitony  at  which  time  he 
colity  (a)  not  fue  the  hundred.     Befides,  that,  he  is  liaMe,/*)V*de2Wj]f, 
where  he  has  no  remedy  agaihft  the  hundred;  as  for  goods  9z- x  T#  R* 7im 
loft  out  of  his  warehoufe,   or  out  of  his  waggon  in  the 
yard.  , 

Objection.  The  innkeeper  is  only  chargeable  for  goods 
in  his  cuftody  within  his  inn,  and  not  for  a  horfe  put  to 
grafs,  and  therefore  i?  differs  from  this  cafe. 

Anfwer.  Here  the  letter  was  within  the  walls  of  the 
poft-houfe.  But  the  cafe  of  the  innkeeper  is  ftronger,  'be- 
caufe he  obliged,  while  he  has  room, ;  to  let  in  all  travel- 
lers.  But  e  centra  of  the  poftmafter-general,  who  may  chufe 
bis  deputies  and  fervants.  % 

Obje&ion.  The  innkeeper  has  people  up  all  the  night  in 
the  inn. 

Anfwer*  And  the  poftmafter-general  alfo  in  the  poft-office. 

Objeftion.  The  cafe  of  Sir  Henry  Herbert  and  Mr,  Pa- 
get,  I  Sid.  77.  -  Raym.  53- 

Anfwer.  There  prima  facie" "they  held  the  defendant 
chargeable,  but  afterwards  they  were  of  opinion  for  tjie  de- 
fendant, that  he  was  not  chargeable,  becaufe  the  clerks  of 
Mr.  Henley  had  liberty  to  enter  into  the  treafury  without  his 
confent,  and  fo  the  accefs  to  the  records  was  not  confined 
to  his  fervants  only.  But  here  no  body  could  enter  into  the 
poft-office  but  the  fervants  of  the  defendants  only.  This  cafe 
differs  frorn  the  lofs  of  a  letter  upon  the  road,  but  t»  that  he 
gave  no  opinion;  for  a  carrier  receives  goods,.  fafely  t<*  . 
keep,  and  fafely  to  carry ;  but  the  poftmafter-general  re- 
ceives the  letters,  fafely  to  keep^  and  fend ;  fo  that  there 
maybe  a  queftion,  whether  the  poftmafter  {hall*  be  charge- 
able, when  he  nas  iafelv  fent  the .  letters  out  of  the  office. 
But  admit  that  he  {houfd  not  be  liable,  when  the  poft-boy 
is  robbed  upon  the  road  \   yet  it  will  not  follow,  that  he  is 

not 
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Ana&onBes 
fcgainft  i  femer 
for  refuting  to 
fhoe  abode, 
When  be  has 
time.    D.  ace. 
Kcifor.30  a.pl.4. 
Againft  an  inn* 
Keeper  for  refu- 
ting a  gueft 
when  he  could 
have  accommo- 
dated him.    D. 
tec.  Dyer,  158. 
b.pi.  3i.Godo. 
546.1  Vin.  a  2^. 
fi  pi.  1. 3  BL 
Com  166.  Vide 
Ktilw.  5o.a.pL4. 
Againft  a  car- 
ter fot  refufing 
to  carry  goods 
When  he  could 
have  taken 
thems  or  againft 
aiheiiffforre* 
fufing  to  exe- 
fcuteprocefs.  D. 
Ace.  3  Bl.  Com. 
id;.  Semb.  ace. 
Moor,  432. 

(a)  Vide  ante 
4$*.  4  Co.*  a. 
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not  chargeable  for  letters  taken  out  6f  the  offidc;  &)  ifct* 
cafe  of  Morfe  v.  Slu<y  if  the  (hip  had  been  at  fea,  the  mafte** 
would  not  have  been  liable  ;  yet  it  does  riot  follow,  that  he 
(hall  not  be  chargeable  for  a  lofs  at  land*  If  a  man  comes 
to  an  inny  and  orders  the  innkeeper  to  put  his  horfe  into  the 
(table,  bfcing  hot,  and  to  let  him  cool,  and  then  to  put  him 
to  grafs ;  becaufc  the  innkeeper  (hould  not  be  chargeable, 
if  he  were  ftole.  after  he  is  put  to  grafs,  it  does  not  follow1 
from  tjhence  that  he  fhould  not  be  chargeable*  if  he  be 
ftole  before  be  be  turned  to  grafs,  whilft  he  is  in  the 
ftable. 

4.  It  is  the  duty  of  the  poftmafter  to  receive  exchequer 
bills,  and'  to  fend  them  by  the  mail.  For  he  ought  to  re- 
ceive fuch  packets  as  are  proper  to  be  fen t  by  the  poft  j  and 
fuch  are  exchequer  bills. 

r.  If  a  man  takes  upon  him  a  puMit  employment,  he  is 
bound  to  ferve  the  public  as  bras  the  employment  extends  * 
and  for  re&ifal  an  aft  ion  lies,  as  againft  a  farrier  refufing  to 
(hoe  a  horfe,  againft  an  innkeeper  refufing  a  gueft*  when  he 
has  room,  againft  a  carrier  refufing  to  carry  goods,  when 
he  has  convenience,  his  Waggon  not  being  fuJK  He  had 
known  fuch  aftion  brought*  and  a  recovery  upon  it,  and 
never  difputed*  So  an  action  will  lie  againft  a  fhertff,  fot 
refufing  to  execute  procefs*  The  fame  reafon  will  hold, 
that  an  aftion  (hould  lie  againft  the  poftmafter*  for  refufing 
to  receive  a  letter**  Ctfr. 

4.  Exchequer  bills  are  pfopef  to  be  fent  by  the  poft* 
The  aft  does  not  confine  it  to  any  fpecific  thing,  but  gent* 
rally  of  packets*  It  appears,  that  the  ad  intended  that 
other  things  (hould  be  fent  by  the  poft,  as  well  as  letters* 
By  the  words  of  the  aft*  deeds  and  other  things.  Alfo  ex- 
chequer bills  are  light*  And  a  pearl  necklace  of  1600L 
value  may  be  fent  by  the  poft. 

Objeftiom  Exchequer  bills  are  hew  things  created  by 
aft  of  parliament* 

Anfwen  A  new  iritereft  created  by  a  fubfequefat  fta- 
tute  will  (*)  be  under  the  fame  remedy  as  a  thing  in  efft 
before  of  the  fame  nature*  And  one  may  as  well  lay* 
that  trover  of  trefoafs  will  not  lie  for  thfem,  becaufe  they 
are  new  things.  Bills  of  exchange  might  have  beeh  fent 
by  the  poft,  and  exchequer  bills  are  like  to  them.  A  bill 
of  exchange  payable  to  a  man  or  bearer  is  a  lawful  bill  of 
exchange,  and  may  be  fent  by  the  poft*  as  well  as  one  pay* 
able  to  a  man  or  order* 


Obje&toa* 
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Obj.eftiom    That  the  poftmafter  will  not  be  chargeable.      Uavx 
for  bills  of  exchange  loft,  becaufe  they  are  excepted  out  of     c    ^ 
the  ad,  that  nothing  (hall  be  paid  for  them.  01  TOn* 

Anfwen  That  the  letter  ought  -to  be  intended  to  be 
written  for  the  fake  of  the  bill,  and  therefore  payment  of 
the  letter  is  payment  for  the  bill.  As  where  a  man  comes 
to  an  inn,  he  (ball  pay  nothing  for  the  keeping  of  his  goods  \ 
yet  the  advantage  which  *the  innkeeper  hath  by  the  prefence 
of  the  gueft,  makes  him  liable.  .  %v 

3.  Exchequer  bills  are  not  excepted,  and  therefore  (ball 
pay  poftage. 

4.  The  defendants  being  public  officers  are  chargeable, 

though  they  had  no  benefit ;    as  the  (herifF,  though  (a)  he  WSedvide  a| 
has  no  fees  for  filing  of  executions*     For  where  the  law  Um  €-  *  *  *• 

fives  a  roan  cuftody  of  a  thing  virtuee  officii  it  obliges  him  to 
eep  it  fafely.     And  therefore  upon  the  reafon  of  Sovthcote's 
cafe,  4  Co.  83.  b.  Cro.  EL  8,  5  pL  4.  if  goods  are  deliver- 
ed to  a  man  to  be  fafely  kept,  and  he  accepts  them,  he  (b)  (b  Vldcpofi 
(hall  be  chargeable  if  they  are  loft.     An  officer  accepts  fuch  9**»  9*9-   p* 
things  as  come  to  him  virtutt  officii  upon  this  truft,  and  J^*aCo"  Uxu 
therefore  he  (c)  (hall  be  chargeable  for  them  if  they  be  loft  \  (*)  Vide  Bmr» 
and  one  cannot  put  a  cafe  of  a  public  officer  to  the  contrary. 
The  opinionjn  4  Co.  83.  b.  Grh  EL  8i$.  pL  4.  of  a  gene* 
ral  bailment,  is  (d)  not  law;  for  upon  a  general  bailment  (<0D. ace. pod 
the  (e)  bailee  ought  to  keep  them  only  as  his  own*  $*5; 

v  '  ~  F  '  'e)  U.  ace.  poo, 

9'  3»  9'4-i  9'5f 

5.  Before  the  12  Car.  2.c.  35.  any  one  might  have  ere&*  916.  Vide  00. 
cd  a  poft-office,  and  fuch  eredtor  had  been  liable  for  mif*- ^rt  8P-a- '3jJ*- 
carriage}  and  therefore  this  ppftmafter  is  liable  alfo;    for  tiituEd '.to?4. ' 
now  the  aft  having  prohibited  the  fubjefts  to  employ  any 

Other  but  this  poftmafter-gcneralj  it  would  be  hard  to  de* 
prive  them  of  the  remedy  which  they  had  before* 

Objection*    The  plaintiff  has  a  remedy,  agai nit  Brttfe* 

Anfwer.     If  it  could  be  proved  that  tlreefe  took  out  the 
exchequer  bills,   he  agreed  that  it  was  fo>   likewife  any 
ftranger  that  took  them  out  might  be  charged  as  a  tonfea-* 
for\  but  Bteefe  cannot  be  charged  as  an  officer  for  negfeft  i 
for  misfeafante  of.  a  deputy  an  aftion  will  lie  agatnft  him, 
but  that  is  not  qua  officer,  but  qua  to'tfeafor.     And  accord-* 
ing  to  this  is  the  differenee  between  a  negligent  and  a  vo- 
luntary efcape.     A  gaoler  is  liable  to  an  action  for  the  lat«  A  pxAtt  wit- 
ter, but  not  for  the  former*     This  ofice  is  manageable  j£Jj  ^"otan* 
only  by  them*  their  deputies   and  fervants,    and  what    is  tary  efcape. 
done  by  a  deputy*  is  done  by  the  principal  >  and  reafonable,  Fori  negligent 

becaufe" onentt' 


656  Eafter  Term  13  Witt.  3.'    * 

i*akc  becaufe  the  principal  may  regiove  the  oVputy  at  pleafure, 
Cottoh  though  he  puts  him  in  for  lifej  for  it  is  contrary  to  tht  na- 
ture of  a  deputy,  not  to  be  removeable.  Hob.  13.  iWwr, 
856.  A  deputy  may  forfeit  the  office  of  the  principel  ;  as 
if  he  does  fuch  a£ts  as  would  be  a  forfeiture  in  the  principal. 
39  H.  o.  f .  34- 

Objeftion.    Dyer,  238. 

Anfwer.  It  is  (by  him)  dire&Iy  contrary  to  the  purpofe 
for  which  his  brother  Gould  cited  it. 

Obje&ion.  This  will  be  to  make  the  defendants  re- 
fponfible  here  for  the  fervants  of  the  deputies. 

Anfwer.  If  a  deputy  has  power  to  make  fervants,  the 
principal  will  be  chargeable  for  their  misfeafance,  becaufe 
the  a&  of  the  fervant  is  the  a&  of  the  deputy,  and  the  a£t 
of  the  deputy  is  the  ad  of  the  principal.  But  here  Breefe  is 
the  fervant  o'f  the  defendants  themfelves. 

Objefiion.  The  defendants  are  but  fellow  fervants  with 
Breefe)  becaufe  all  receive  their  falaries  from  the  king. 

Anfwer.  He  is  appointed  by  the  defendants,  and  is  their 
fervant,  and  removeable  by  them,  though  they  do  not  pay 
him  his  wages.  But  then  fuppofe  that  Breefe  is  not  a  fer- 
vant of  the  defendants,  'then  it  will  be  ftranger  againft  the 
defendants,  for  then  Breefe  will  be  as  a  fironger,  and  then 
they  will  be  the  rather  liable,  the  a£t  appointing  them  to 
•  -     manage  the  office  by  their  fervants. 

Obje&ion.  Poivys  juftkre  compared  the  defendants  to  a 
captain  of  a  company ;  and  he  {hall  not  be  chargeable  for 
the  cowardice  of  his  foldiers,  no  more  (hall  the  defendants 
for  the  negligence  of  Breeje%  admitting  him  to  be  a  fervant 

The  captain  of  Anfwer.  If  A.  received  a  particular  damage  J>y  the  00- 
a  company  of  wardice  of  the  foldiers  of  a  captain,  he  (hall  be  chargeable; 
f^fibYY*"  kut  *n  fi,ck'-ca'"c  *e  PreDu(Kce  is  national.  Butthemafter 
tw^oc^owd  of  a  fl^P  is  liaUc  for- the  AegJ^  of  W*  mariners. 

by  the  cowardice 

«fto  foldiers.         Objection.    The  a&  did  not  intend  that  the  defendants 
fhould  be  chargeable.  * 

Anfwer.  He  was  of  a  contrary  opinion,*  becaufe  all  the 
power  is  placed  in  the  poftmafter-general.  And  when  a 
ftatute  erefts  a  new  office,  and  places  it  under  fuch  circum- 

ftaoces, 
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Rincesi  as  wi  conference  of  law  make*  the  officer  lktlei  &*»* . 
pi  muft  be  prefumed  to  have  been  their  intent,  <hat  he  (hall  c©t  rojn 
be  chargeable. 

%    a.  It  appears  by  the  wbrds  of  the  a£t^  that  they  intended 
that  the  difpatches  fliould  be  fife. 

3.  It  appears  by  the  a&,  that  it  was  the  judgment  of  the 
parliament,  that  they  were  liable  for  the  faults  of  the  de- 
puty* far.  $.  It  is  provided  that  the  poft-mafters  gene*  - 
ral,  and  their  deputies)  &a  /Then  par.  10.  a  penalty  of 
£/.  is  itpjpofed  upon  the  poftanafter,  if  there  fee  a  failtir* 
offurnifhing  with  pofUhprfesj  from  whence  it  appears* 
that  the  parliament  looked  upon  die  fault  of  the  deputy  to 
be  the  fault  of  the  pofbmaften 

Objection.    Thh  vrillruin tlie b&ce. 

Anfwer.    It  will  make  them  more  careful* 

Obje&fom    This  will  entourage  frauds. 

Anfwer. ,(  The  method  to  prevent  theta  fc  to  make  tht 
poftmafter  liable. 

Objection.  The  phirttiff  might  have  fent  his  exchequer 
bills  by  feme  other  means. 

Anfwer.    That  will  not  excufe  the  defendants  \  no  more  . 
than  it  will  be  an  excufe  to  an  inn-keener,  that  his  gueft, 
Who  has  loft  his  goods*  might  haVe  gone  to  another  inn. 

Obje£Hoih    The  premium  limited  by  die  ad  is  too  (mail. 

Anfwer.  The  defendants  haVe  accepted  die  ofice  upon 
thofe  terms*  '      * 

Objc&iom  Thevpateht  is»  that  fliey  {hall  obferve  the 
Orders  of  the  king  under  the  fign  maitual,  and  the  order! 
6f  the  treafary  concerning  the  revenue. 

Anfwer*  The  observance  of  the  orders  of  the  treafury 
will  not  interrupt  their  care  of  the  fetters  »  and  if  a  preju- 
dice happen  by  obfervance  of  the  king's  orders,  that  will 
hot  excufe  ^  becaufe  they  are  obliged  to  obferve  the  moft 
convenient  methods  for  the  execution  of  the  office  accord* 
iqg  to  the  directions  of  the  ac%  and  the  patent  cannot  ex- 
cufe them  in  any  negleft  of  that. 

Voul  Utt  Objeaion, 


i 
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La  us   ,        Objection-    There  is  a  claufe  in  the  patent,  that  the 
*  poft-mafter*  fliall  not  be  anfwerable  for  a  fault  in  their  de- 

Cottok*     put^  kut  onjy  for  their  own  aft. 

Anfwer.  That  is  only  intended  of  imfaezzlement  of  the 
revenue  by  their  deputies,  and  as  to  that  the  Cud  claufe 
will  excufe  them  *  but  it  "will  not  excufe  them  fiom  any 
remedy  that  the  fubje£  hath  againft  them  for  this  benefit 
>  by  the  law.  And  no  non-obftante  in  fetch  cafe  wilL  avail,  nor 
any  charter  of  exemption.  And  for  thefe  reafons  he  con- 
eluded,  that  judgmentoughtto.be  given  for  the  plaintiff, 
but  the  other  three  judges  being  of  a  contrary  opinion, 
judgment  was  given  for  the  defendants.  But  however,  the 
plaintiff  intending  to  bring  a  writ  of  error  upon  the  fard 

'*)  Vide.  Cowj>*  judgment,  the  defendants  feeing  that,  pa?d%(ff)  the  money 

59.  to  the  plaintiff,  as  I  was  informed. 

Parker  verf.  Kett. 

J^4*fi*mj/         y  s'c-  SaHr*  95-    Mottwr.    More  at  large 11  Mod.  466. 

*  TheTfewardof  yftf  ejectment  brought  for  lands  in  Trefinghamm  Norfolk, 
auThSriLTLn  A  on  the  demifc  rf  Sharks  Kettf  the  caufe  was  tried  before 
to  take  a  furren.  Holt  chief  juftice  of  the  king's  bench  ;  and  he  making  fome 
der  out  of  court.  Jiificulty  in  the  point  of  law,arifing  upon  the  evidence,  he  re- 
ud fomay "hi^*  fcrveflJ lt  as  a  P°int  for  his confideration,  and1  afterwards  gave 
deputy,  s.  c.  order  that  it  £hould  be  argued  in  B.  J£.  to  have  the  opinion 
Com.  S4.  of  all  the  judges  of  the  laid  court.-    And  it  was  argued  ac- 

Sf  Ade^'ty  cordingty  fevcral  times>  bv  Mr-  Wlllidmi  and  Mr.  iVMoi 
tnaydowhat-  one  fide,  and  Mr.  Broderiek  and  Mr.  Nortbey  of  the  other 
ever  his  princl-  fide.  And  now  the  chie£  juftice  pronounced  the  opinion 
Eo^D^cw  ft  of  the  whole  court.  The  cafe  was  thus ;  Charks  Kett, 
ijsl.  ^Except  copyholder  in  fee  of  the  lands  in  queftion,  held  of  the  manor 
mafce  a  deputy,  of  KefuoUk  in  Norfolk,  made  his  will,  and  thereby  deviled 
and  cannot  be    tfa  1^ js  in  qUCftion  to  the  defendant,  Elizabeth  his  wife, 

1^^.  Kher  Iife'  r5maJnde.r  to  his  (on  Charles  the  leflbr  of  the 
SedvideCro.  pla'rhtiff  in  tail,  remainder  to  his  wife  in  fee.  Air.  Samuel 
It  48*dPl'  *"  ^u*  *c  ma^er  *n  chancery  was  conftituted  fteward  of  this 
tioneodH^ar-  manor. by  patent,  taexerciie  the  (aid  office  by  himfelf,  or 
ticularaclwui    his  fufficient  deputy;   by  virtue  of  which  power  Keck  made 

make  a  man  Ofman  Gierke  his  deputy  fteward,  and  he  had  executed  the 
fcrvantpro  hac   faM  office   ^^  ycafs>      fi^  j^  ^  fathcr  ^.^  fi<.^ 

A  deputy  may  fent  to  defije  Ojman  Ckrke  to  come  to  him,  to  take  a  furren- 
y  aa  in  his  own  <ler  of  thefe  lands  to  'the  ufe  of  his  will  5  but  Ckrke  ijqt  being 
3  Salic.  iS*4.CD.  ^u^°  cc*?e  binifelf,  by  writing  under  his  hand  and  feat 
eom.  u  Mod:  appointed  *  Thacker  and  Ballq/lon  to  be  his  deputies'  jointly 
690.  Theacis  and  feverally,  only  to  take  this  furrender.  Accordingly 
arfftewd°de  Balla/lon  took  the  furrender  of  Charles  Kett  out  of  court  to 
faciothough  the  ufe  of  his  will!  And  at  the  next. court,  which  was 
not  de  jure.  after  the  death  of  the  furrenderor,  this  furrender  wa$  pre- 
are  good,  vide  fcnted  bg^rg  o/man  Clerks  j  aad  Elizabeth  Kett,  tjhe  defen- 

Com.  Copyhold.         .  J  r  '  j     *. 

c.  5.ided.  ™*» 

vol.  2.  p.  489. 
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int^  was  admitted  by  Ofrnan, Gierke.    Upon  which  tibarlet     Pa**** 
Rett  demifed  thcfc  lands  to  the  plaintiff,  in  order  to, bring       x%rt  . 
an  eje&ment  to  try  the  title ;    fuppofipg  that  this  furrender 
was  void)  being  taken  by  the  deputy  of  a  deputy-fteward 
out  of  Court,  w. 

Bat  Rdtt  chief  juftice  declared,  that  all  the  judges  pf  the 
king'^  bench  were  soi  opinibn,  that  this  furrender  was  & 
good  furrender.     And  in  delivering  this   refolution  he  faid*       '    . 
.that  two  queftions  had  been  made  in  the  arguments  at  the 
bar.  / 

1.  Whether  Bcdlaftbn  had  a  good  original  authority  to 
take  this  ifarrender  ? 

„•..''.,  < 

1.  Suppofmg  that  hfc  had  not*  jtef  whether  this  defe&  wa* 
Hot  cured  by  the  intention  of  djie  law,  or  by  fubfegutnt 
ads  ?  -    x   *' 

And  as  to  thefirft  point  they  held*  that  Balla/ton  deriving 
his  authority  from,  a  writing  under  the  hand  and  feal  of  the 
deputy-fteward,  had  a  good  original  authority.  For  where 
an  officer  has  power  to  make  a  deputy,  fuch  deputy  (when 
he  is  created,  fuch)  may  do  any  a£t,  that  his  principal  might 
do;  and  lefs  power  he  cannot  have*  Hob*  12.  Norton  v* 
Sims>  in  cafe  of  an  under-meriffi  which  cafe  goes  farther, 
becaufe  there  the  covenant  that  the  under?(her iff  ihould, not 
execute  any  execution  for  more  than  2,oA  without  the  fpecial 
warrant  of  the  high-flieriff,  was  held  void,  becaufe  it  was 
repugnant  to  the  nature  of  the  deputation*  Then  here  if 
the  fteward  could  have  given  fuch  a  power  (and  that  was 
never  doubted,  butrthat  he  might  have  impowered  i  man 
to  have  taken  a  furrender  out  of  court)  and  fuch  perfon  is 
not  a  deputy,  having  only  power  to  do  one  (ingle  a&> 
whereas  a  deputy  by  the  nature  of  the  deputation  has  .power 
to  .do  all  ads) .  Ofrnan  Gierke,  as.  deputy  for  the  reafons  .afore-  . 
faid  might  do  the  fame  thing.  An4.it  is  but  the  commoU 
cafe  of  under-fheriffs,  who  have  power  to*  make  bailiffs, 
and  to  fend  procefs  all  over  the  kingdom)  and  .that  only  by 
virtue  of  their  deputation*  '     -    .  • 

Obje&ion*  That  the  cafe  of  the  under-Cheriff  is  not  pa- 
rallel, becaufe  he  ads  in  the  name  of  the  (herifF;  but  here 
CUrke  has  a&ed  in  his. own  name*  ■  ,    »\ 

Anfwer.  It  is  neceflary,  that  the  under-iheriff  z€t  m 
the  name  of  the  fherifty  becaufe  the  writs  af  e  direftcd  to 
the  fheriff,  and  therefore  a£ting  under  the  laid .  writs,  he 
mud  make  ufe  of  the  name  of  the  (heriff.  .  fiut  here  the 
deputy-fteward  has*  a  general  power,  and  therefore  it  is  not 
itouifite  that  he  do  jhe  ads  in  the  name  of'Ksci.    But 

U  u  2  Coomb** 
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CosthP*  cafe  9  G?.  76.  &  may  be  objefted,  where  it  is  held 
that  he  who  afts  as  attorney,  ought  to  ufc  the  name  of  his 
principal ;  but  it  will  be  good*  as  it  is  done  here  ;  for  in 
Coomb's  cafe  the  poult  of  the  cafe  was  otherwife  determined, 
for  there,  the  furrender  was  made  by  the  attortlies  in  their 
own  name  j  and  there  being  fufficient  authority,  it  will  be 
good,  though  it  is  not  fo  regular  and  formal.  But  the 
e*ntry  Jhould  have  been,  A.  the  copyholder,  by  B.  and  £ 
his  attorrties,  furrendered,  tfc.  for  the  aft  of  the  deputy  is 
the  ad  of  the  principal  1  and  all  the  entries  in  the  king's 
bench  upon  record  are,  A*  ptr  B.  attornatum  Juumy  queritur*> 
&c*  and  if  that  had  been  done  in  this  cafe  it  bad  been  more 
formal,  but  yet  this  is  fubftantiah  . 

Objeftion.  Farther,  in  Comb**  cafe  die  authority  was 
recited,  which  is  not  done  here,  but  he  feems  to  aft  as 
principal,  whereas  he  ought  to  have  (hewn  his  deputation 
by  way  of  recital  in  the  appointment.  But  notwithftand- 
ing  this  objeftion,  it  is  good.  For  where  a  man  does  fuch 
an  aft,  as  cannot  be  good  by  any  other  means  but  by  virtue 
of  his  authority,  it  (0)  (hall  be  intended  to  be  ad  execution 
of  his  authority;  but  where  a  man  has  an  intereft  and  au- 
thority, and  does  an  aft  without  reciting  his  authority,  it 
(hall  be  intended  to  be  done  by  virtue  of  his  intereft. 
6  Co.  if.  Sir  Edward  Qireh  cafe.  So  here  the  oonftituting 
Of  ballajlbn  by  Ofman  Gierke  as  his  attorney  will  be  good  by 
his  authority,  without  reciting  it,  becaufe  otherwife  it 
would  be  of  no  avail*  Befiaes,  that  a  deputy  may  hold 
a  court  either  in  his  own  name  as  deptfty»fteward,  or  in  the 
name  of  the  ftewatd,  and  fo  for  the  fame  reafon  he  might 
make  this  appointment  in  his  own  name*  But  it  is  objected 
farther;  that  he  calls  them  deputies  in  this  appointment,  tfc. 
and  a  deputy  connot  make  a  deputy,  nor  can  a  deputy  be 
made  to  do  any  (Ingle  aft* 

Anfweft  It  appears  fufliriemiy,  what  Gierke  meant,  vfz. 
that  they  (Hould  be  his  fervants.  And  there  are  alfo  words 
large  enough  in  the"  appointment,  to  comprehend  it.  And 
the  cafe  irt  Crb.  Etiz.  $33.  rules  it  i  for  the  reafon  there 
was,  becaufe  he  was  a  fervant,  and  the  deputy  of  a  minif- 
terial  officer  may  appoint  a  fervant.  And  therefore  for  thefe 
reaibns  tfiey  all  held  the  furrender  to  be  originally  good* 

2.  They  held,  that  admitting  that  the  authority  originally 
toas  defeftive,  yet  they  were  fufficient  ftewards  dtfaae,  and 
the  furrender  tor  that  reafon  good.  Doubtlefs  a  fteward 
defafto  may  take  a  furrender.  Then  fuch  fteward  is  no 
Othef,  than  'he  who  has  the  reputation  of  being  fteward, 
and  yet  is  not  a  good  fteward  in  point  of  law.  Now  here 
Qerh  was  a  good  deputy*  Now  hippofe,  that  he  had  made 
flacker  mi  Balia/ton  deputies  abfelutcly,  which  would  have 
/  keen 
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been  void;  yet  it  would  have  givfen  Tbacker  and  Ballafion      Pa**** 
the  reputation  of  being  good  Rewards  ;    anda  furrender  to       kitt 
them,  and  a  prefentment  afterwards  in.  courts  and  admit* 
itance  made  accordingly,    would  be  good.      The  cafe  of 
KnowUs  v.  Luce,  Moore  1 09,  1 10.  is  a  cafe  ftrong  in  pointf 
The  cafe  there  was;  there  were  two  joint  ftewards,  one  of 
them  held  a  court,  and  took  a  furrender,  and  it  was  held 
good ;  now  one  of  them  could  not  a&  alone,  but  yet  being 
named  in  the  patent,  it  gave  a  ooloiir  and  reputation  to  th» 
thing ;   there  Mpmvood  delivered  the  opinion  of  the  court, 
and  faid   that  there  was  a  difference  between  a  copyhold 
,  granted  by  a  fteward  who  has  a  colour  and  no  right  to  hold 
a  court,  and  a  fteward  who  has  neither  colour  nor  right  j 
for  if  a  colourable  fteward  affembles  the  tenants,  and  they 
do  their  fervicc,  the  a&s  are  good  that  he  dols,  as  an  undo* 
fteward  after  the  death  of  the  chief  fteward,  or  the  cleric  of 
the  lord  of  the  manor  who  holds  court  without  the  contra- 
diction or  disturbance  of  the  lord,  though  he  has  no  patent, 
nor  any  exprefs"  authority  to  be  fteward;  and  the  reafon  is 
this,  becaufe  the  tenants  are  not  ohJiged  to  examine  the  au^ 
thority  of  the  fteward  whether  it  be  lawful  or  not,  nor  is 
he  compellable  to  give  account  of  it  to  them.    Now  in  this 
cafe  Tbacker  and  Balla/lon  without  doubt  had  an  authority 
as  a  good  as  the  deputy  of  a  dead  fteward  or  the  lord's  clerk. 
And  this  is  agreeable  to  the  reafon  of  the  law  in  other  cafes,   ' 
as  a  (a)  legal  aft  done  by  an  executor  de  Jon  tort  will  bind  the  W  Vide  com; 
rightful  executor.  5  Co.  30.  b.  and  yet  he  is  but  an  executor  c*?"*^*  • 
defa&o\  and  if  the  rightfid  executor  bring  trdver  againft  V^J#  ^%66. 
hirn^  be  (hall  recover  onlv  fo  much  in  damages,  as  he  has 
admmiftered  unduIV;  ana  the  reafon  is,  becaufe  the  credi- 
tors are  not  bound  to  feek  farther  than  him  who  ads  as 
executor ;  therefore  if  an  executor  de  fin  tort  pays  100/.  of  . 
the  teftator's  in  a  bag  to  a  creditor,  the  rightful  executor 
{hall  not  have  trover  and  converfion .  againft  the  creditor.  -    , ; 

There  is  alfo  the  cafe  of  the  bifhop  of  Ojfory,  Oro.  Jac.  554. 
%  Roll.  Rjp.  roi.  130,  ^Palm.  22.  that  ifabiihop^//^^ 
in  poffeifion  grants  inftitution,  and  thereupon  induction  is 
had,  it  will  make  a  plenarty  $  and  yet  there  can  be  but  one 
bifhop  of  one  diocefe ;  but  by  reafon  of  the  appearance  and 
colour,  which  he  in  poffeifion  hath  of  being  Diibop,  all  ju- 
dicial ads  done  by  him  are  good  And  he  cpneluded  with 
thecal  of  1  Leon.  2%%.  ofthelord/Wri/whicbisftronger;  ( 
for  the  underfigning  of  the  copy  in 'the  faid  cafe  by  the  lord 
Dacres  fignified  nothing,  4>eing  after  the  grant,  and  could 
amount  to  no  more  thin  a  declaration  of  his  ctinfent  or  at 
moft  to  a  confirmation,  but  could  not  amount  to,  a  grant ; 
and  a  releaie  or  confirmation  of  copyhold  lands  is  of  nq 
avail  in  law,  unlefs  the  copyholder  be  in  by  admittance, 
4  Co. '  25.  b>  but  it  was  rieceflary,  it  bejng  a  voluntary 
giants  which  without  fuch  confent  or  confirmation  had  been 
void.    Then  if  the  grant  by  the.  ftewaxd's  fervant  ( yrfxich 

was 
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*******      y,u  t^  cafe  Qf  tjje  jord  becr^  ;n  coart  wa$  ^0o<j  ^  th;sfi,r, 

K*rr.        render  taken  oqt  of  court,  and  afterwards  presented  in  court^ 

and  admittance  made  in  purfuance  of  itt  will  be  good  alfo, 

And  a  rule  Was  made,  that  the  verdi&,  which  was  given  for 

the  plaintiff  for  his  fecurity  in  this  cafe,  (hould  be  fct  afide^ 

m      _  and  that  the  defendant  fhould  have  her  cofts. 

Xntr.  Pafch.- 1*  '      «,.  ;    m 

win  %.  b.  a:         4       Thorpe,  v^/.  Thorpe.     Ante  235. 

*53'  1  G.  $alfr.  ^71.  Holt  96.  at  large  Holt  19.  Lut.  249,  with  the  arguments  of 

counfel  j  and  paiticuforiy  at  Urge.  1 2  Mod.  4  55.  Arguments  of  counlel 
t*he  releafe  of  Com.  98.  Pleadings  in  Lutw.  245.  ppft.  vol.  3.  3^*1. 
an  equity  of  r«-  TERROR  of  a  judgment  in  C  B.  In  affumpfit  the 
CwSdconflden-  -^  P^intiff  declares,  that  19  7<2**- 1693.  the  defendant 
ttonfor  a  con-  held  of  the  plaintiff  certain  land6  per  modum  mortgagU^  and 
traa.  Vide  Bl.  that  there  wa*  a  difequrfe  between  the  plaintiff  and  defen- 
Com.  Aafon 94-  <^ant  concerning  the  feid  mortgage,  and  that  the  plaintiff 
on  the  cafe  upon  Should  releafe  his  equity  of  redemption,  and  thereupon 
affumpfit  B.  2d  the  plaintiff  agreed  to  make  a  good  and  fufficient  releafe 
p.  "118  *  *  °^  ^S  ^"^y  °f  redemption  in  confideratkue  ,cujus  the  defen- 
Q^Whetherin  ^ant  agreed  to  pay  the  plaintiff  7/.*  and  that  the  defendant  in 
•deed  relating  confideration  of  the  agreement  aforefaid,  and  that  the  • 
£b]e^e€nVal  Plainti^  *w>uM  perform  his  part  of  the  agreement,'  affumed 
words mlU'be  to  perform  his ;  and  affigned  for  breach,  that  although  the 
confined  to  that  plaintiff  had  performed  omnia  in  agreamento  Mo  contenta  ex 
MkerUrT  *arU  °*  thc  P^nt*^  to  be  Performed,  neverthelefs  the  de- 
*  general  fendant  had  not  paid,  the  7/.    and   the/i  there  is  another 

fenfo.  Vide  count  of  indebitatus  affumpfit  pro  relax atione  aequitatis  rtdemp- 
ante  235.  and  tionis'ot the  plaiptiff,  &c.  To  whioh  the  defendant  pleaded, 
cited?  Com"  tnat  a^cr  tne  ma^lng  or" tne  &"*  promife,  viz,  2Q  July  1694, 
Rarois.  A.  23.  &*  plaintiff  releafed  to  the  defendant  and  Heafe  all  and  all 
ided.  vol.  4/  manner  of  actions,  (bits,  caufes  and  accounts,  debts,  duties, 
contr*ftw?n  *  reckonings*  furn  and  fums  of  money,  and  demands  whatT 
l>y  one  party™  f°evci>  which  the  faid  John  had  or  might  have  againft  the 
agteestodoan  defendant  and  the  faid  Heale  for  any  matter  caufe  or  thing 
radon^Wc7  .^hatfo^vcr-  The  plaintiff  prayed  .^r  of  the  releafe;  and 
tfoc^her  agrees  **  appeared  to  fee  made  between  the  defendant  and  Heale  of 
topayifum  the  one  part,  and  the  plaintiff  of  the  other,  hearing  date 
°/mon5*  the  29  July  1694,  and  recited,  that  whereas  the  plaint  iff 
s  r  cf thTaaiTa00*  had  ^rendered  to  the  ufe  of  the  defendant  by  mortgage 
J*  condition  pre-  certain  copyhold  lands,  and  had  alfo.'furrendered  to*  the  i3e  • 
cedent  to  the  of  Heale  in  the  fame  manner,  a  capital  meffuage,  and  cer- 
^mon^!"^  tain  ?ther  lands*  the  plaintiff  releafed  to  the  defendant  and 
Vide  Com!  I{eajR?M  provifos  and  conditions  in  the  faid  deeds,  writings; 
Condition  b.  x.  and  furrender$  mentioned  and  contained,  and  alfo  by  tne 
aded.  vol.  2.  fa-l(j  ^j  fa  evcr  acqUittcd  and  releafed  all  hi*  eftate,  right 
to?**!  Tm\!   «•  weN  in'laif:  as  in  equity,   jecjuity  of  redemption,  tide, 

K*P   64c.  But 

if  a  day  had  been  fixed  for  the  payment  of  the  money,  and  the  aft  could  not  have  been  do*e 
until  afterwards,  the  money  might  have  been  demanded  .niv  the. day.  Vide  Com.  Pleader 
c  5$,  2ded.  vol.?.  p.  47-  *  Tcrm,Rrp.  64*.  A  declaration  oughtto  ftatc  at  Urge  the  per- 
formance of  whatever  appears  to  have  ben  a  conation  precedent  to  the  fig ht  of  bringing  thc^c- 
t  on.  Put  »f  it  ccntair.s  u  general  ivcrmmt  of  periormance,  no  advantage  can  be  taken  of  the 
want  of  fuch  Aamnent  ifur  the  Vefendant  has  pleaded.   ' 

claim 
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claim, 'and  demand  whatfoever\o  the  faid  lands,  meffuage,      Thoif* 
and  all  and  fingular  the  pfemrffes,  and  every  of  them;  and      THotr»- 
that  he  the  faid  plaintiff  by  the  faid  writing  remifed,  releafed, 
and  for  ever  quit  claimed,  ko  the  defendant , and  H'eale,  their 
heirs   executors,   adminiftrators,    and  affigns,  all   and  all 
manner  of  aAions,  fuits,  caufes,  and  accounts,  reckonings, 
fum  and  fums  of  money,  and  demands  whatfo'cver?  which 
•  the  plaintiff  at  any  time  had,  fcfr.   And  after  oyer  the  plain- 
tiff demurred.     And  after  argument. judgment  wa$  given 
for  him  in  the  common  pleas'.    [As  fee  before,  235.]     And 
it  was  argued  feveral  days  by  Mr.  Peere  Williams  and  Mr. 
William  Cowper  for  the  plaintiff  In  error,,  and  Mr.  Raymond 
2nd  Mr.  Che/hyre  for  the  defendant  in  error.  And  the  coun- 
fel for  the  plaintiff  in  error  argued,    'I.  That  there  was 'not 
here  a  fufficient  confideration'  to  maintain  the  ajjum$fit<>  be- 
caufe  the  mortgagee  after  the  condition  broken  has  an  abr 
folute  eftate  in  the  land,  and  the  common  law  does .  not  : 
-take  notice  of  the  equity  of  redemption,  which  Is  a  mere 
proceeding  in  chancery,  and  therefore  the  releafe  of  it  after 
the  condition  .broken  in  the  eye  of  the  common  law  cannot 
mend  the  title  of  him,    who  had  an  abfolute  title  before, 
and  of  confequence  the  releafe  of  it  js   n:»  confideration.  * 
2.  Admit  that  the  law  will  take  notice  of  the  equity  of' 
redemption  that  the  mortgagor  hath,  and  that  it  is  a  thing      « 
valuable;    and   confequently  the  releafe   of  it  a  valuable 
C/nfi'deration  ;    yet  in  this  cafe  the  plaintiff  ought  to  hav.e  » 
fhewn,  how  he  was  entitled  to  fuch  equity  of  redemption 
becaufe  it  may  be,  that  his  equity  of  redemption  was  not 
valuable,  and  ktheh  a  releafe  of  it  will  not  be  a  valuably 
confideration  ; '  as  if  the  mortgage  was    for    the     whole 
value  of  the  land ;  or  if  this  mortgage  was  made,  th^t 
the  mortgagee    fliould  have  the  land,  untilhe  ^ras  fatis-,- 
fied  liis  money  by  perception  of  the  profits ;    in  this  ca(p 
the  mortgagor  would  have  an  equity  of  redemption,  and 
yet  it  would  not  be  valuable,     But  Holt  chief  juft ice  laid, 
that  (a)  the  laft  cafe  would  not  be  a  mortgage;   and  allf*)^*2^ 
the  court  held,   that  without  doubt  a  releafe  of  an  equity  Com* ,J7* 
of  redemption  is  a  very  good  confideration,  and  the  con> 
mon  law  will  take  notice,  that  the  mortgagor  ha$  an  equity 
to  be  relieved  in  chancery.     See  Cro.  Eliz.  768.     2  Bulfi* 
41.     2  Ventr.  214. 

2.  It  was  argued  by  the  counfel  for  the  plaintiff  in  error, 
that  this  releafe  (hall  not  be  refrained  by  the  recital,. but 
.  fhall'be  conftrued  as  a  general  releafe,  and  fo  the  plaintiff 
in  the  original,  a&ion  barred  by  it.  And  for  this  was  cited 
the  rule  taken  in  Jltbam's  cafe,  8  Co.  148.  genitalis  claufula, 
&e.  9  Edw.  4  4.  b.  Bro.  releafe  29.  19  Hen.  .6.  4  *t. 
Plotvd.  289.  b.  and  that  every  man's  deeds  (hall  be  taken 
moft  ftrongly  againft  himfelf. 

Buj:  againft  this  it  was  argued  by  t*se  counfel  of  the  other 
fide  >  that  where  there  are  general  words  ?U  ajone  in  a  deed 

of    . 
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T*9*'t  of  rekafe,  they  fhall  be  taken  mod  ftrpngly  againft  th<* 
T»o*iSf  -releafori  but  where  there  is  a  particular  recital  inadeed^ 
*  '  as  here,  and  then  -general  words  follow,  the  general  words 
Jhall  be  qualified  pv  the  particular  recital  $  and  lb  it  has 
been  oftentimes '  adjudged.  And  to  prove  this  were  cited 
%  Roll*  Jbr.  409.  */.  3.  }  Sflund.  A14.  I  Anderf.  64, 
Digg'i&fc*  3  AwA  *77*  O9U  y.  Knight.  But  to  this 
point  the  court  gave  no  opinion,  though  the  judgment  in 
the  common  pleas  was  given  only  upon  this  point, 

3.  The  third  matter,  and  which  was  principally  urge4 
by  the  couhfel  for  the  plaintiff  in  error  was,  that  this  a&ion 
\s  not  founded  upon  the  making  of  the  releafe,  but  upon 
the  promife  to  make  it,  and  confequently  the  plaintiff  in  the 
prieinal  a&ion  had  right  of  a$ion  at  the  time  of  die  pro- 
mile  made,  .and  then  the  releafe  coming  afterwards  releafed 
it,  and  was  a  good  bar  of  this  a&ion, ,  March  75.  Hot, 
9  88.  Cro.  Eliz.  343.  All  which  books  prove,  that  the 
caufe  of  action  arofe  upon  the  promife  made.  Cr§.  E/ix* 
703,  889.  Cro.  Car.  19.  But  if  it  (hpuld  be  admitted, 
that  the  caufe  to  have  this  aftbn  arofe  upon  the  making  of 
the  releafe,  becaufe  the  releafe  was  the  cpnilderation  of  the 
money  to  be  paid,  and"  fo  this  releafe  cpuld  not  be  a  bar  of 
it ;  yet  the  declaration,  will  be  erroneous,  becaufe  then  the 
making  of  the  releafe  being  the  confederation  to  maintain 
this  action,  it  ought  to  have  been  {hewn  how  it  was  made 
fpecially ;  and  a  general  performance  averred,  as  here,  is 
-  f  hot  fufficient;  and  confe*juertfly  the  judgment  of  the  com- 
.      \       '   pion  pleas  is  erroneous. 

But  againft  thi$  it  was  argued  hy  the  coynfel  for  the  de~ 
fendant  in  error*  Of  which  opinion  was  the  whole  court* 
And  Holt  chief  juftice  pronounced  *he  reafons  of  their  opi- 
nion, and  that  judgment  ought  to  be  affirmed. 

He  agreed,  that  if  the  plaintiff  could  have  an  action  upoq 
this  promife,  before  he  made  the  releafe ;  then  this  releafe 
would  bar  the  plaintiff.  But  /  antra,  if  tie  plaintiff  could 
not  have  had  an  a&iori  upon  this  promife  before  the  releafe 
made,  then  the  plaintiff  cannot  be  barred  of  his  a&ion  by 
the  releafe  made ;' becaufe  die  plaintiff  will 'be  entitled  tp 
his  adibn  only  by  the  making  of  the  releafe,  and  before 
that  no  promiTe  was  broken  by  the  defendant.  Cri.  Jac* 
777.  Hancock  v.  Field.  A  releafe  of  all  demands  will  not 
difchargea  covenant  before  it  is  broken.  5  Gb.  70.  Ha/a 
cafe,  rhe  cfueftlon  then  will  be  Aether  the  plaintiff  could 
bave  maintained  his  a&ion  againft  the  defendant  before  the 
making  of  the  releafe. 
Whe%  there  ire  '  ^  was  °^je^c^  ty  Mr.  Cowperf  that  there  are  here  mu* 
mutual Pro(pifc5,tual  promifes,  and  in  fuch  cafe  the  one  is  the  confideradon 
it»tnotnece(rv-of  the'other,  and  then  the  plaintiff  is  not  obfiged  to  aver  per- 

coniiderauop.     Vide  Com.  Pleader.  C.  54.  *drtd.Trot  5.  p<46f 

"     *  ""-    ' ,'  Anfwcr 
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Aftfwer.    That  is  true,  but  it  depends  upon  the  words  of     T«ot*» 
die  agreement.    If  there  had  been  a  pofitive  agreement,     <rH*if9m    ' 
that  the  plaintiff  (hould  releafe,    and  that  the  defendant     *110* 
(hould  pay  7/.  the  plaintiff  might  have  maintained  an  a*> 
(ion,  before- he  had  made  the  releafe.    But  here  the  promifc 
is  in  confiderationt  cujus,  which  makes  the  releafe  on  the  part 
of  the  plaintiff  to  be  a  condition  precedent.     He  agreed  the 
cafe  of  Nichols  v.  Raynbrcd>  Hob*  88.  where  there  are  pofi- 
tive agreements.    But  if  the  agreement  be,   that  the  one  - 
(hall  do  fucb  an  a£t,  and  that  for  the  doing  thereof  the  other 
(hall  pay  10/,  there  the  performance  of  the  a&^s  a  condi- 
tion precedent*  and  he  cannot  have  an  aft  ion  againft  the 
other  for  the  money  before  performance.     15  H.  7.  10.  4. 
3ut  this  jule  depends  upon  many  diftin&iohs. 

1.  If  a  day  be  appointed  for  payment  of  the  money,  and 
die  day  copies,  before  the  thing,  for  which  the  momey  is  to 
be  paid,  can  be  done;  there,  though  the  agreement  oe,  to 

Cy  the  money  for  the  doing  of  the  thing,  yet  the  action  may 
brought  for  the  money  before  the  thing  done;  becaufe  the 
agreement  is  pofitive,  that  the  money  (hall  be  paid  at  the 
laid  day.  And  agreeable  to  this  is  48  Ed.  3.  ,2,  3.  cited 
in  7  Co.  10.  b.  UgbtwPs  cafe ;  though  the  cafe  there  is  put 
more  generally,  for  there  the  money  was  to  be  paid  upon 
days  certain,  which  would  happen,  or  at  lead  might  hap- 
pen, before  the  fervice  was  performed.  To  the  fame  pur- 
pofe  are  1  VinU  147.  Large  v.  Cbejhin.  2  Sauna.  319. 
Pordagi  v.  Colt. 

2.  Though  a  day  certain  be  appointed  for  payment  of  the  vide  Com. 
money,  yet  if  the  faid  day  is  to  incur  after  the  time,  iiv  which  Pleader,  c/53. 
the  consideration  ought  to  be  performed,  fo.*  which  the  mo-  *d-  E*.*«l.  5. 
pey  (hould  be  paid,  the  performance  of  the  corifideration  Pl  4*# 
ought  to  be  averred  in  an  action  brought  for  the  money. 

So  IV.  Jon.  218.  Ruffillv.  Wara\  ought  to  be  underftood. 
The  cafe  there  indeed  is  intricate,  but  upon  confederation 
it  proves  that  for  which  it  is  cited.  And  Diery  y6.pl.  30. 
is  in  point.  There  have  been  contrary  cafes  upon  the  au- 
thority of  UghtrotTs  cafe,  and  mRoU.*Jbr.  414,  415.  there 
are  feveral  of  them  put  together.  The'firft  cafe  there  is 
that  of  Gurntll  it  aP  v.  Citrie9  upon  a  charter-party;  and 
as  the  cafe  is  put  there,  non  conjlat  at  what  time  the  day  of 
payment  was  to  happen,  before  or  after,  &c.  fo  that  the 
cafe'  can  be;  no  great  authority;  but  then  the  faid  cafe, 
which  was  adjudged  7  Jac.  1  C.  B.  was  afterwards  in  9 
$ac.  1,  upon  error  brought  in  B.  R.  reverfedfor  this  Very 
,re&fon,  becaufe  pro  tota  tranfportatione  made  a  condition  pre-  ; 

cedent.  1  Bulftr.  167.  The  next  cafe  is  that  of  Layton  v. 
Dixon,  1  Roll.  Jbr.  415.  Mich.  15  Car.  1.  where  A.  cove- 
nants with .  C.  that  B.  (hall  convey  land  to  C.  and  C.  pro  con- 
Jultraiione  praedifta  covenants  to  pay. to-  B.  160/,  there  it  is 
'  '  .  held, 
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Til  our*. 


Thorte  held,  that  Q  is  obliged  to  pay  the  money,  although  B.  does 
not  convey.  But  the  faid  cafe,  is  net  parallel  to  the  cafe  in 
qu  eft  ion,  becaufe  in  that  there  is  an  exprefs  covenant  by  A. 
that  B.  {hall  convey  to  C  and  then  pro  conjideratione  prat- 
difta  there  muft'not  be  underftood  in  confideration*  of 
the  conveyance,  but  in  confideration  of  the  covenant  of 
A  that  B.  fhould  convey  There  is  another  cafe  in 
the  Came  page  between  fivian  and  Shippings  which  is  * 
ftrong  cafe  (as  he  faidj  againft  his  prefer*  opinion ;  and 
the  fame  point  in  effe&  is  faid  to  be  adjudged,  MtL  if  Car. 
1.  between  Hayes  and  Hayes.  But  the  (aid  cafe  of  Vivian 
v  Shipping*  as  it  is  reported,  Cro.  Car.  384.  is  direfUy  con- 
trary;  for  there  Jones  and  Berkley  juftices  held,  that  it  was 
a  condition  precedent,  againft  Grtke.  And  in  the  cafe  of 
Hayes  v.  Hayesx  as  it  is  reported;  Cro.  Car*  £33.  there  is  no 
fuch  point. 

He  confidered  then  the  reafonablenefe  of  the  cafes,  that 
are  founded  upon  mutual  remedies.  And  (by  him  J  the  bar- 
gain of  every  man  ought  to  be  performed  as  he  underftood 
it;  and  if  a  man  will  make  Aicti  an  agreement*  as  to  pay 
his  money  before  he  has  the  thing  for  which  he  ought  to  pay 
it,  and  will  rely  upon  the  remedy  that  he  has  to  recover  the 
faid  thing,  he  ought  to  perform  his  agreement.  But  oh  the 
other  hahd,  if  his  agreernent  was  other  wife,  there  is  no'rea- 
fon  that  he  fhouFd  be  compelled  to  give  credit,  -where  be  did 
not  intend  it.  And  therefore  if  two  men  agree,  the  one 
thaf  the  other  fhall  have  his  horfe,  and  the  other  that  he  w3I 
pay  10/.  to  him  for  the  horfe  ;  becaufe  the  one  may  have  an 
action  for  the  horfe,  yet  there  is  no  reafon  that  the  other 
{hould  have  an  action  for  this  money,  "before  the  horfe  i§  de- 
livered. Therefore  (by  him)  it  is  very  dangerous  to  ad- 
mit proof  of  mutual  promifes,  unlefs  they  are  reduced  to 
writing;  for  if  upon  difeourfe  A  and  B.  agree,  that  A.  fhall 
buy,  &c.  and  B.  (hall  fell,  lie.  in  evidence  this  ought  not 
to  be  looked  upon,  but  as  a  bare  communication,.  Iher,  30. 
pi  203.  becaufe  fuch  expofition  of  mutual  promifes  in  fuch 
cafe  would  be  very  dangerous  to  trade.  Othcrwife  if  it  be 
'  put  in  writing,  for  then  it  fhall  be  reckoned  the  folly  of  the 
purchafer,  to  agree  to  pay  his  money,  before  he  has  the 
confideration  of  it  delivered  to  him.,  There  is  another  cafe, 
2  Mod.  33.  Smith  v.  Sbelden,  againft  his  opinion  5  where  the 
plaintiff  agreed  to  affign  a  term  for  years,  &c.  to  the  de- 
fendant, and  the  defendant  proinde  agreed  to  pay  to  the 
plaintiff  250/.  and  there  the  court  held,  that  the  a&ion 
would  lie,  without  averring  performance,  upon  the  authority 
pf  Ughtred*s  cafei  without  regarding  the  authorities  now  ci- 
ted by  him ;  and  they  alfo  founded  their  judgment  upon  a 
cafe  m' Stile*  186.  which  is  intirely  different;  for  there  is 
no  truft  in  the  faid  cafe,,  but  two  diftinct  a&s  are  to  be  done, 
the  performance  of  one  of  which  does  not  depend  upon  the 
performance  of  the  others,   nor  is  cne  the  reward  of  the 
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other,  for  then  there  would  be  a  dependence  5  "Imt-the  one  T*oa»* 
ought  to  do  his  part,  and  the  other  his.  But  it  is  otherwife  tiio«m.  - 
where  the  onfc  thing  is  the  consideration  of  the  doing  of  the 
other  s  as  here  the  money  ought  to  he  paid  in  confederation 
of  the  i-eleafe,  and  therefore  the  execution  of  the  releafe  is  a 
condition  precedent  to  the  payment  of  the  money ;  and  fo 
until .  fuch  time  as  the  releafe  was  executed,  nothing  was 
due,  and  therefore  nothing  could  be  releafed. 

As  to  the  objection  to  the*  declaration,  that  the  plaintiff 
Jias  not  fufficiently  averred,  that  he  has  made  a  releafe,  &c. 
for  he  qught  to  have  (hewn  how  he  had  done  it,  to  the  end 
that  the  court  might  judge,  whether  it  was  done  according  to 
the  agreement.     He  anfwered,  that  the  declaration  in  this 
refped  might  hive  been  better  5  but  neverthelefs  the  plain- 
tiff has  averred  it  in  general,  by  faying,  quod  performavit  om- 
nia in  agreamento  ill$  content* ex  parte  Juaperf or manda^  though    .  v 
not  fo  formally.     But  then  the  defendant  by  pleading  of  the 
releafe  has  admitted  that  it  wa$  done,  and  aided  this  defeft 
jn  the  declaration.     The  plaintiff  in  his  declaration  ought 
to  have  (hewn  the  time  and  place,  when  and  where  the  re- 
(fcafe  was  executed,  and  how  the  equity  of  redemption  wa? 
releafed  ;  and  for  want  of  that,  this  declaration  had  been  ill 
upon  a  demurrer.     But  now  the  defendant  has  admitted  the* 
declaration  to  be  "true,   by  his  plea  of  the  releafe.    Theie 
pre  ftronger  cafes  than  this  of  general  declarations  aided  by         ' 
pleading  over.     3»//l  .6.  c.  81     9  H.  6.  c.  16.  18;     Pafch.        \ 
23  Car.  2.  B.  R.  Bernard  v.  Mitchell.     I   Vent.  114.  126. 
fuch  a  general  declaration  held  good  after  plea  pleaded  >  and 
the  cafe  of  Pivian  v.  Shippings  l  Roll.  Abr.  415.     Cro.  Car. 
,348.  aforefaid,  is  a  cafe  in  point,    that  fuch  general  aver- 
ment, viz.  that  the  plaintiff  had  performed  ail  things  that 
were  on  his  part  to  b£  performed,  was,  good  after  plea  plead- 
ed.    So  here,  there  not  being  any  duty  or  demand  before 
the  releafe  was  executed,  the  releafe  cannot  operate  upon  it. 
^Therefore  judgment  was  affirmed, 

Jreke  verf.  Thomas. 

S.  C.  SftQc.39.    Cam.  no. 

An  rimmiitra- 

DEBT  upon  bond  brought  by  administrator  durante  tion  during  the 
mnorhatt  of  an  administrator.     Upon  demurrer  to  the  jJ^J*^ 
declaration,  Mr.  Comyns  for  the  defendant  took  exception,  does  not  detcr- 
that  it  appeared  upon  the  declaration,  that  he,  .during;  the  mine  before  the 
minority  of  whom  adminiftration  was  eranted  to  the  plain-  jJJJJJ^J^^* 
tiff,  was  above  the  ageof  feventeen,  and  fo  theadminiftra-^nty^V 
tion  determined.     That*  this  cafe  does  not  differ  in  reafon  ace.  ante,  338. 
from  the  cafe  of -an  adminiftratoc  during  the  minority  of  an  v*f  C0*1-"*** 
executor,  which  determines  at  the  age  of  feventeen,  5  P*-™™z£vciu  .' 
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,  Fries  29.  nor  from  the  cafe  where  a  woman  executrix  under  tfce 
v  age  of  feventecn  marries  a  hufband  of  the  age'  of  eighteen* 

jioma»*  ninetecn,  &c.  For  the  only  thing  that  the  Jaw  conliders, 
is  the  ability  of  the  perfon  to  sfdminifter  the  eftate  of  the 
deajl,  who  ought  to  have  the  adminiftration  of  it,  which 
ought  to  be  the  fame  in  both  cafes.  And  m  Vaugh.  98.  the 
rule  of  averment  of  the  age  of  an  adminiftrator  or  executor 
to  be  under  feventeen,  is  equally  put  of  both.  And  the  ft*r 
tute  of  diftributions  will  make  no  difference,  becaufe  an  in- 
fant may  find  fureties,  though  he  cannot  be  bound  himfelf. 
Sed  non  allocatur.  For  per  Tlolt  chief  jufticc,  there  is  a  dif? 
ference  between  adminiftration  duranti  mimritaU  of  an  exe* 
cutor,  and  of  another  perfon;  for  an  adminiftrator  during 
the  minority  of  a'  rcfiduary  legatee  ought  to  be  underftooa 
to  be  during  his  legal  minority.  For  the  authority  that  the* 
adminiftrator  ha\h,  is  given  to  him  by  the  ftatute  ;  and  an 
infant  hath  not  been  adjudged  a  legal  perfon,  to,  be  intrufted 
with  the  management  of  an  eftate,  JJut  an  executor,  who 
comes  in  by  the  aft  of  the  party  himfelf,  hath  been  adjudged 

'  capable  to  ad^minifter  at  feventeen.     But  the  law  in  the  ex? 

pofition  of  a  ftatute  will  not  make  fuch  conftru&ion.  Anfl 
care  is  taken  of  the  adminiftration,  by  the  commiffion  of  adr 
miniftration  during  his  minority  to  his  next  friend.  And 
this  is  the  opinion  of  the  civilians,  and  it  has  been  held  ac* 
cordingly  bv  commjflioners  delegates,  Kpjb  therefore  judg* 
men?  was  gjven  for  (he  plaintiff. 


Fox  verf.  Wilbraham. 

T-    it  /O  OVEN  ANT  awinft  theaffignorof  atefm,up«a 

wui. s!b.'rV  ^^  Covenant, that  the  Teafe  was  free  from  incumbrances. 

Rot.  3:3.  arid  that  the  affignor  had  not  done  nor  iuffeted,  &c.  and  the 

°nacovefih2  brcacb  affigned  was,  that  at  the  fcffions  held  at  GhtjUr*  4 

^*<nSrcwd  7aCm  5hc  defendant  was  dutlawed.     Upon  demurrer  the  dc- 

ooaatoaffba  claration  was  held  ill,   becaufe  it  was  not  (hewn,   in  the 

an  eftate, .»  time  of  which  king  James  the  outlawry  was.     For  per  Helt^ 

h^bm*  thc  P,eJMjinS  ougn*  to  be  vcrv  Certain,  as  to  (hew  in  what 
outlawed"  ought  term  the  outlawry  was  ;  but  this  uncertainty  of  the  king's 
to  (he«rin  what  reign  was  greater.  Mr.  Chejbyre  for  the  plarntuT  urgedV 
JjjJ0^1:-  that  the  time  was  immaterial;  becaufe  if  there  was  a  re- 
Plwdin^an-  for<^  °^  outlawry  at  another  time^  the  judges  would  certify 
not  be  amended  it,  and  fuch  certificate  would  be  good*  Hob.  179.  209.  Knew. 
aftcra  demurrer  I93^  ,  Brawnl,  51.  74.  But  neverthclefs  the  declaration 
Cont!?trraC9n'4.  *»  for  this  exception  held  ill.  But  the*  court  would  have 
Burr.  311, 51a.  perfuaded  the  defendant,  to  confent,  that  the  plaintiff  (hould 
Vide  ante,  3°5.  amend  ;  but  he  refufed.  Then  the  court  gave  day  to  Mr. 
r'%*7*  l  Che/kyre^  to  fearch  precedents,  that  they  might  grant  an 
amendment  without  the  defendant's  confent.  Arid  at  another 
day  he  feid,  that  by  the  ftatute  of  14.  Ed.  3.  the  judges  may 

Amend 
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afoend  a  word  ftriftaken  by  the  blerk  ;    which  by  8  H.  &  c         *™ 

il.  was  extended  to  the  cafe  in  queftion,  that  thi&miftake  tyinfA9Auf 

was  the  clerk's  in  transcribing  the  recond.     And   he  cited 

€ro.  Car.   147,     Holt.  The  cafe  there  was  after  verdidh        » 

Cbejhyri.  The  words  of  the  aft  are*  challenge  of  the  party*  ,^ 

which  ihuft  be  uhderftood  bf  a  demurrer.     Holt  contra. 

Challenge  bf  the  party  is  ftv  arreft  of  judgment.     But  it 

would  be  hard  to  fpoil  the  defendant's  demurrer^  'where'  he 

perhaps  demuired  foe  this  caufe.    If  the  defendant  fhould 

join  iffue,  the  plaintiff  might  amend.     After  error  brought, 

after  verdift  he  (ball  amend,  or  aftet  a  plea  in  abatement* 

becaufe  that  is  not  final.     And  the  amendment  was  denied, 

but  the  plaintiff  had  leave  by  the  court  to  discontinue,     E* 

relatione  ntri  Jacob. 

Palmer  uerf.  Staveiy,  ' 

S.  C.   ti  Mod.  5 id.    Salk.24.    Com.  1 15. 

JTNdebitatus  ajfumpjit  for  money  had  and  deceived  by  the  in  an  aftion  ft* 
defendant  for  the  plaintiff,  to  the  ufe  of  the  defendant.  ^^*?*3£ 
Non  affumpfit  pleaded.     Verdidt  for  the  plaintiff.     And  now  {fcctaratta 
Mr.  Montague  moved  in  arreft  of  judgment*  that  the  plain-  ftatet  that  the    h 
tiff  had  no  caufe  of  aftion,  the  money  being  received  for  ""J^*?!^ 
the  ufe  of  the  defendant.   .  Mr.  Brantbwaite  and  ferjeant  the  defendant* 
Hall  compared  this  to  the  cafe  of  Nojwdrtby  verf,  JVildman,  for  the  plaintiff 
I  Mod.  42.     %  Keb.  615.  and  faid,    that  being  for  m°ney  £^J^J^   ■ 
received,  it  (hall  be  intended  that  the  defendant  ought  to  c^fj^  after 
uje  it,  but  that  neverthelefs  fare  fhould'be  anfwerable  to  the  a-vtrdia  rejea 
plaintiff'for  it.  t  Sid.  306.  pi.  15.  where  the  plaintiff  af-  the  words "to 
fumpjitfolvertr  inftead  of  the  defendant,  and  held  good.  That  JS^  vito 
the  words,  to  the  ufe  of  the  defendant,  fliould  be  reje&ed  4  Mad.  161. 
after  veidt&,  being  inconfiftent  with  the  finding  of  the  jury. 
Holt.  We  muft  rejeft  the  words  that  are  infenfible,  and  re-  » 

tain  tbofe  that  are  fenfible.  Money  received  by  the  defend- 
ant for  the  plaintiff  is  good,  and  then  the  words,  to  the  ufe 
of  the  defendant,  muft  be  rejected.  And  judgment  was 
given  for  the  plaintiff,  nifit  iic. 

Prodtor  verL  Tohnfon^  frt*  wiii.  *. 

S.C.  Salk.  600. 

ERROR  C.  A     A  fan  facias   Was   brought  againftpnajudpiient 
the  defendant  upon  a  judgment  in  ejecSment  obtained  l£JJ^£,y 
ajgainft   the    cafual  eje&or,    fuggefting  that  the  defendant  at'commonUw 
nnce  the  (aid  judgment  ingrefjus  ejl  et  modo  tenet,  i£t.     The  fcgainft  theterre- 
defendant  being  warned  cofnes  in,   and  pleads  nut  twin-  ten^£0gR'v?* 
cota\     Upon  which  the  record^being  brought  in,  judgment  Com.  Pleader!  * 
wa$  given  in  G.  B*  for  the  plaintiff,  quod  baberet  txecutionem,  iL.  ».  id.  Ed. 
tic.  Upon  which  the  defendant  in  £  B.  brought  error  in  I^'AP*  If1-" 

nay  either  fpectfy  the  names  of  the  terre  tenant!,  or  omit  them.    The  judgment  does  not  bind 
fcriMB  claiming  by  a  tick  paramount  to  it  $  but  it  does  all  other  pcrforti. 

-;  B.  R* 


$7° 


I* toe  ton 

V 
JOHNSON. 

I07,  S08.  ?nd 
it  Ed.  1.  ft.  I. 
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B.  R.  upon  the  laid  judgment.  And  Pratt  fcrjeant  aJgttedi 
that  a Jtire facias  would  not  lie  in  this  cafe ;  becaufe  at  (a) 
common,  law  a  fare  facias  lay  only  in  real  a&ions.  a  Infl* 
469.  Againft  which  it  was  argued  by  Mr*  Chejhyre^  that 
the  a&ion  well  lay,  and  that  the  judgment  was  well  given* 
And  he  cited  Rajl.  Entr.  367.  590.  Co.  Entr.  630.  632, 
Form,  plaeit.  328.  Heme's  Plead.  65a.  b.  653.  *•  Pafcb. 
25  Car.  2.  B.  R.  Rot.  392. 

Holt  chief  juftice.  The  meaning  "of  Coke  in  2  Infi.  469* 
is  only^  that  z  fcire  facias  did  not  lie  at  common  law  upon  a 
judgment  for  debt  or  damages ;  but  this  fcire  facias  founds 
in  the  realty, ,  and  a  fcire  facias  lay  at  common  law  upon  a 
judgment  in  an  a&ion  real  or  mixed  }  as  a  man  might  have 
had  z  fcire  facias  at  common  law  upon  a  judgment  in  aifize* 
And  though  the  term  recovered  is  perfonal,  quatenus  it  is  a 
chattel ;  yet  it  is  real,  quatenus  it  concerns  land.  The  rea* 
{on  of  the  Jcirefacias\$)  becaufe  the  land  is  bound  by  the  re- 
covery, and  that  makes  a  title  to  the  recoveror.  IC  there 
is  tenant /or  years,  reverfion  in  fee,  tenant  for  yean  is  ouft- 
ed,  and  he  in  reverfion  difieifed ;  at  common  law  the  .reme- 
dy for  the  tenant  for  years  was  eje&ment,  and  affize  for  the 
reverfioner.  Then  if  the  leffee  for  years  obtain  judgment 
againft  the  difleifor  for  the  term,  that  makes  him  a  tide  % 
and  if  it  happen,,  that  the  judgment  is  not  executed  in  the 
life  of  the  difleifor,  the  termor  fhall  not  lofe  the  benefit  0/ 
his  recovery,  but  he  {hall  have  a  fcire  facias  againft  the  terre- 
tenants  ;  and  if  they  have  title  paramount  the  recovery, 
they  (hall  avoid  it;  if  they  claim  under  it,  they  are  eftopped, 
as  for  the  purpofe  of  the  heir  of  the  leflbr,  He.  It  is  abfo- 
lutely  neceflary  that  %  fcire  facias  fhould  lie  in  this  Cafe,  be- 
caufe there  is  no  other  means  to  execute  die  judgment,  if 
the  parties  die,  or  are  changed*  But  in  judgments  for  debt 
or  damages,  die  judgment  might  have  been  executed  at  com- 
mon law  by  adion  of  debt  upon  the  judgment.  Therefore 
upon  the  reafon  of  the  law,  without  confideration  of  pre- 
cedents, a  fcire;  facias  will  lie  in  this  cafe.  Upon  the  fcire 
facias  the  terre-tenants  will  have  notice,  and  fcire  fees  ought 
to  be  returned ;  and  therefore  it  is  not  fo  hard  as  the  ferv- 
in?  the  tenants  with  a  copy  of  the  declaration  in  e}e£bnent« 
The  fcire  facial  may  be  general  againft  the  terre-tenants* 
and  leave  it  to  the  (her iff  to  return  who  were  terre-tenants  \ 
or  it  may  be  fuggefted  inKparticular,  who  they  are,  as  .here* 
And  they*  being  ftraneers*  \\>  the  judgment,  may  fidfifyj 
or  if  they  claim  under  the  defendant,  they  are  bound  by  it* 
Judgment  was  affirmed,  nifis  He* 
J  ^  Mitchell 
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Mitchell  verf.  Harris^ 

S.  C  Salk\  71*  and  rather  xnore  at  large,  it  Mod.  51*. 
IN  debt  upon  bond,  with  condition  to  perform  the  award  Arbitrators  wtW 
JL  of  A  and  B.  ita  yi/Wtheymade  their  award  on  or  before  na™  i****1*  tf 
the  twenty  ninth,  of  June,  and  if  they  made  no  award,  then  J^idt^deft 
to  perform  the  umpirage  of  him  whom  A.   and  B.  fhould  an  umpire,  m?f 
cle£t,  fcfr.    Upon  nulagard  pleaded,  the  plaintiff  replies,  cleft  fcmbeforo 
that  A.  and  JJ.  upon  the  twenty-ninth  of  June  elefted  C  to  Jj*  «J™tk»of 

»  •  1     l        l     t     1     *  ,1      1  •        J    .  r..  1  thetimeap- 

dc  umpire,  and  that  he  had  made  his  umpirage,  i?c-  and  pointed  for  the 
affigns  a1  breach,  lie.     And  upon  demurrer,  exception  was  making  of  their 
taken,  that  A.  and  B.  had  all  the  twenty  ninth  of  June  to  j^'  R;  *c* 
make  their  award.     Sed  nbn  allocatur.     For  per  Molt  chfef  221. 1  Barnard*/ 
juftice,-  If  "a  fubmiffion  be  made  to  A,  and  B.  ita  quid  they  B.  R.  154.    d. 
make  their  award  before  Midfummer^   and  if  they  do  not  «>nt- «**  "*• 
agree,  then  to  fueh   umpire  as  they  (hall  chufe,  fo  as  he  isauiid/133!" 
make  his  umpirage  before  Midfummer,  and  an  umpirage  is  Semb.  cont.  T.  , 
made  accordingly,  it  is  good ;    becaufe  the  arbitrators  have  J0D-  '*'■  .vide  , 
determined  their  power  before  by  ele&ing  the  umpire..  And  m^J '/.  id?" 
fo  it  was  lefolved  in  the  cafe  of  Twijleton  v.  Trovers^  1  Lev.  Edt  vol  1.  P! 
174.  2  Keb.  15.  (a)     But  if  the  umpire  be  named  in  the  gjjj  39'-    * 
fubmiffion,  he  cannot  make  his  umpirage,  before  the  time  3  0y\n  £l  f* 
is  expired  which  is  given  tp  thearbi tutors  to  make  their  (*> D. ace "  a 
award..  Judgmentfor  the  plaintiff,  xi/i9  &c.     £x  relatione  Ktb-  ,6« 
ntri  Jacob.    \ 
*  *  '  *  •* 

•    '  Wilmot  verf.  Tyler. 

5.  C.  1 1  Mod.  448. 

THE  plaintiff  brought  an  appeal  againft  the  defendant  An  appeal  after 
for  the  murder  of  her  hufband.     The  defendant  plead-  £*  J^Sto 
ed  a  (a)  conviction  of  manfiaughter,  and  clergy  had.     And  chief  he  cannot 
after  feveral  (b)  exceptions  taken  to  tjie  plea  by  Mr.  Ea »•/*,  obieft  «»t  there 
which  were  over-ruled,  the  qucftion  was,  whether  the  court  ™y7b£w^Cn 
fliould  give  final  judgment  upon  the  plea  m  bar,  or  only  the  telle  and 
judgment  to  abate  the  writ,  there  being  a  ftult  in  it;  there  thf  fetumof  th# 
bemjj  only  eleVen  days  between  the  tejh  and  return  of  it.  ^"^   * c 
And  fer  Holt  chief  juftice,*  find  judgment  fliall  be  given.  After  judgment 
For  though  the  writ  be  ill,  fo  as  an  outlawry  upon  it  would  for  r.hc  defend. 
be  erroneous?   yet  having  appeared  and  pleaded  in  c^ief,^^^00 
and  not  having  infifted  upon  that,  he  has  loft  the  advantage  might  have 
of  it.     Now  there  ought  to  be  fifteen  days  between  the  tefte  been  abated, 
and  return  of  Original  writs,  and  there  is  here  but  eleven.  jjj^tfcd.*" 
And  the  reafon  why  there  ought  to  be  fifteen,  is  in  2  Inft.  converted  and*1, 
267.  becaufe  every  day  a  man  may  go  a  day's  journey,  which  received  his 
in  law  is  accounted  twenty  miles,  and  is  called  dieta ;  and  ac-  *??**  on  *" in- 
cording  to  the  fame  computation  fifteen  days  are  a  conve-  tne  £ou)J  yrflT* 
nienr  time  for  a  man  to  appear,  in  whatsoever  part  of  Eng-  give  the  profe- 
land  he  lives.    According  to  this  is  Bracl.  lib.  3.  135,  lib.  cutoJ  ***?*<> 

0  ■       *       OJ  arraign  the  de- 

"   fendant  in  the  cuftody  of  u>e  marmall.    Vide  *  Jlawk.  B.  2.  c.  23.  c  4.  ante,  556 
(4)  Vide  Com.  Appeal.  C.  9.  2d.  Ed.  vol.  1.  p.  $71*  '*,  See  them  in  11  Mod. 44s. 

4-  238. 
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WsLMaT  4.  238.  And  it  was'  reasonable*  that  a  man  (bould  havrf 
Tti«».      convenient  time;  and  if  he  had  not,  the  procefs  was  looked 

•  upon  as  too  ftrait,  and  erroneous*  But  if  the  defendant  ap* 
peared,  and  pleaded  in  chief,  and  did  not  take  advantage  of 
it,  he  made  it  good.  9  Ed.  4.  c.  18.  In  cafe  of  z  fare  facias 
upon  a  fine,  which  partakes  of  the  nature  of  a  real  action, 
the  fine  (hall  be  good,  although  there  be  not  fifteen  days 
between  the  tefte  and  the  return  of  the  original ;  jt  appears 
in  the  laid  book,  that  this  is  a  received  di&rine,  though 
there  is  foroe  diversity  of  opinions,  n  BcL  4.  c.  n.  But 
if  the  defendant  pleads  the  fhortnefs  of  the  time  between  the 
tefte  and  return,  or  in  affize  pleads  nient  attach  per  quinzime 
joursj  then  the  writ  will  be  ill ;  but  if  he  anfwers,  and  does 
not  take  advantage  of  it,  the  writ  will  be  well  enough.  And 
an  acquittal  upon  a  bill  of  appeal,  or  a  bad  indictment,  is 
no.  bar.  Judgment  was  given  for  the  defendant.  And  Mr. 
EarU  moved,  that  he  might  arraign  the  defendant  de  novo  in 
cuftoa'ia  marr9efcalliy  and  had  leave  to  do  it,  and  did  it  accord- 
ingly.   Butnote,  that  die  court  relented  this  proceeding  of 

-  Mr.  Earliy  as  vexatious,  and  unbecoming  a  man  of  the  pro* 
feffion  of  the  law ;  and  the  chief  juftice  gave  him  a  very  fe- 

\  vcre  rebuke.  * 

,  Rex  verf.  Doufe. 

Jor  in  offence  f"tr*HE  defipmdant  was  indited  fbr  having  kept  a  fchool 
*^lyerwiSh3r  -*•  wi*Ql"  K««icc  of  the  b'ifhop  of  the  diocefe,  Wr.  con- 
Unpo^»fc  traformamftatuti.  Upon  which  Mr.  King  moved  toquafh 
fcitureforit,  the  indi&ment  (being  moved  hither  by  certiorari)  and  the 
"££»£»«?  exceptions  that  he  took  the  laft  term  were*  1.  That  there 
rem>m^Mfoeh  ^  no  ftatutc>  that  prohibited  keeping  fchool  without  Ji- 
forfeitttie,  an  cence,  but  I  J*  I.  c.  4.  /  9.  and  the  laid  a&  prefcribed  a 
indigent  wfli  particular  punifhment,  viz.  forfeiture  of,  &c.  Therefore  it 
M*\*Tvt*  ^  not  aa  °ffencc"1^^a^lc>  being^  a  new  offence.  2.  This 


tfiebooktthtt*  indidment  was  found  before  die  juftices  of  peace  at  die 
cited.  quarter  feffions,  and  they  have  no  power  by  the  ad,  and 

therefore  it  was  void*  3.  This  fchool  wps  not  within  the 
aft  of  James  L  becaufe  the  a&  extends  but  to  grammar 
fchook,  and  this  fchool  was  for  writing  and  reading.  And 
afterwards,  \  in  thii  term,  after  *  rule  made,  that  caufe 
fhould  be  (hewn  upon  notice,  why,  &fr.  the  indi&mentwa* 
quafhed. 


Archer's 
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Archer's  Cafe*  ; 

Slk  BtirihbiofhM  Shower  moved  for  A  habeas  tvrbttt,  to  A  habeas  corpoj 
.  be  dirtied  to  John  Archer  of  Welford  in  the  bounty  of  jjgj™  t0 
U/rij  efquire,  fori  of  judge  Archer  to  command  him  to  bring  Daughter  from 
the  body  of  Mrs.  Eleanor  Archer  his  daughter,  being  kept  her  father  on  a 
in  her  father's  houfe  by  her  father*  and  by  him  barbaroufly  JjJJ?*^  £j£ 
abufed  j    upon  producing  a  letter  written  by  the  faid  Mrs.  frhenifedtoi 
Archer  to  her  mother  (who  was  fepa  rated  from  her  huiband)4e*ereiy. 
teftifying  that  (he  w£s  feverely  ufecL  On  the  other  fide,  ano- 
ther was  produced^  by  which  (he  declared  before  God*  and 
offered  to  confirm  the  truth  thereof  by  taking  of  the  facra- 
tnent*  that  he  ufed  her  Very  well.     And  the  court  granted 
a  habeas  corpus^  to  have  Mrs*  Arther  prefent  in  Court,  to 
examine  her,  returnable  im*nt.dfiite.     And  at  another  day 
tipon  examination  of  Mrs*  Archer  herfelf,  (he  affirmed)  that 
fhe  had  no  caufe  of  Complaint  againft  her  father  i  and  there- 
lore  no  order  was  made  in  k» 

'  Note  \  Mr.  Ndrthey  Taidj  that  in  the  Cafe  of  the  lord 
Leigh  of  Stdne/ej  a  habeas  corpus  was  granted,  only  upon 
the  letter  pf  my  lady  Leig h.  And  per  Holty  without  doubt  a 
habeas  corpus  may  be  granted  upon  the-fight  of  a  letter* 


Mitchell  verfi  Broughton. 


i 


tnt)r.  HsL  ti 

WOh  3.     B.  1U 
Rot.  5«6. 

M  ajjuntpjii  upon  q  jpecial  tiromife  to  transfer  ftock  in  if* (Urate  !m- 
...    *>■*  the  plaintiff  declared  upon  an  agreement  in  writ-  pofes  a  regula- 
Ing,  by  which  the  defendant  agreed  in  1692,  in  Confide-  J^g^1* 
ration  of  »  ■     ''**,  to  transfer  fo  much  ftoek  to  the  plaintiff  performance  of 
or  order  upon  requeft  \  and  he  fhewed  a  requeft,  &c.  *■ »  *■     ■  particular  a&* 
and  averred  that  the  defendant  had  not  transferred.  The  de*  »*«•  a  certain 
fendant  pleaded  the  aft  of  8  V  9  W,  3.  c.  Jl.  againft  ftock-  Sbl^*1* 
jobbing.     The  plaintiff  demurred*     And  it  was  urged,  that  the  ads  upon 
this  contract  was  within  the  faid  aft,  becaufe  it  may  be,  the  r«!«eftisnot 
transfer  was  not  to  be  made  before  the  — «*—  day  of  •■  ■>    ,-  ££Vthe 
JBut  per  Holty  the  faid  &&  (hall  be  taken  ftriftly,  becaufe  it  requeft  isn»d«  ; 
<|eftroys  bargains*   and  therefore  if  the  requeft  was  before  hefofctheday* 
the  faid  day,  it  is  well  enough.     A  fecond  exception  was  to  Jjj1  \  *£*£& 
tfie  declaration,  becaufe  the  plaintiff  has  not  averred,  that  for  making  a 
the  defendant  has  not  paid  *■       *"  to  the  plaintiff's  order,  transfer  to  a 
Sed  fifn  a#ocatur%  fyr  that  ought  to  come  of  the  other  fide,  ^^^ 

tbaflignby  way' 
x  9f  !pea$h  tjut  thf  tnufcfef  was  not  made  to  the  mart.    Vide  Str.  128.  231*  j 

Vol*  L  X  x  if 


Intr.  Trin.  12 
Will.  3.  B.  R. 
Rot.  440. 
Goads  levied 
in  execution 
upon  a  levari 
facia*  out  ot  a 
hundred  court 
cannot  be  deU- 
Teredtothe 
plaintiff.  Vide 
ante  346*  Com. 
£1.  504.  pL  28. 


674  Eafter  Term  13  Will.  3. 

MiTCHttt    if  payment  was  made  to  the  order  of  the  plaintiff.    Judg~ 
nm~?m-M    «nent  nift*  &fr.  for  the  plaintiff    See  the  cafe  of  Smith  v. 
WeJIaL  Ante  316. 

Home  verf.  Hunter. 

TRefpafs.  The  defendant  iuftified  under  procefs  in  the 
hundred  court  againft  the  plaintiff,  upon  a  plaint 
there  levied,  and  judgmant  againft  him,  and  the  goods* 
for  which  the  a&ion  was  now  brought,  levied  in  execution 
by  levari  facias*  and  delivered  to  the  plaintiff  in  die  adion 
there,  &c  The  plaintiff  demurred.  And  the  plea  was 
adjudged  ill,  becaufe  the*  goods  levied  in  execution  were 
delivered  to  the  plaintiff  in  execution,  which  could  not  be* 
And  therefore  judgment  for  the  plaintiff. 

Weft  verf.  Weft. 

Dedaratignt  L3L  Em.  fi. 

THE  plaintiff  brought  an  aftion  upon  his  cafe  againft 
the  defendant,  mayor  of  Banbury*  for  having  made 
a  falfe  return  to  mandamus,  t$e.  The  defendant  pleaded, 
that  he  was  not  mayor  at  the  time  of  the  emanation  of  the 
writ.  And  upon  motion  concerning  die  waving  of  this 
plea,  and  pleading  the  general  iflue,  Holt  chief  juftice  held, 
that  this  plea  amounted  to  the  general  ifiiie,  being  only  a 
denial  of  a  matter  of  fa&  alledged  in  the  declaration.  And 
per  curiam*  if  a  man  pleads  the  general  iflue,  and  that  is 
not  entered;  he  may  wave  it,  and  plead  fpecially  within 
iour  Jays;  and  Sunday  (hall  not  be  reckoned  one  of  the 
f  ju;  cays.  But  Sunday  is  reckoned  one  of  the  fifteen  days 
u;r„n  cne  return  of  writs,  fcfr. 

iff.  <  .'.."■  '"icr         * 

,t    -      '..r  .rierf,   fit  ,s  not  entered.  S.  C.  with  fome  difference  3  Salk.  174.    Hob  (£9.  Vide  * 

V'.li.     U-     J    B-  k    3d  Eri-  *,,«  Str-  9°6'  ll67'  i^7«-     iWuX  177.  *54-     aWilf.  ao4. 

I'i.  -»5.-     r  cr°^?<-  -d  Ed*  168.  . 

•- 

Cheefly  verf.  Baily. 

S.  C  Salk.  71.  Com.  114. 
Aci,i«frinthe  fHT^HE  parties  entered  into  mutual  bonds,  with  refpec- 
JL  tivc  conditions,  that  they  refpe£Hve!v  fhould  ftand 
to  the  award  to  be  made  by  jf.  S.  of,  £jfr.  and  if  they  fhould 
confent  to  make  that  fubmiffion  by  rule  of  court,  according 
to  the  late  a&  of  parliament  9  and  10.  W.  3.  c,  15.  /  x. 
that  then  the  bond  (hall  be  void.  And  now  a  motion  wan 
made,  that  this  fhould  be  made  a  rule  of  court,  upon  affi- 
davit of  .the  execution  of  thefe  bonds.  But  it  was  oppofed 
by  Sir  iiarttiolomcw  Shower*  becaufe  it  was  only  parcel  of 
the  condition,  and  his  client  would  rather  forfeit  the  pe- 
nalty of  the  bond*    And  per  curiam*  the  confent  to  make  a 

fubmiffion 


A  defendant 
cannct  plead 
J  coaily  what 
merely  nega- 
tives a  fe& 
ftated  in  the 
declaration. 
R.  *cc.  ante 

lie.  j.oft.  680. 

<•**.  Vide  Com 
f.        r.  E.  14. 
s        I.  vol.  5. 

r  >  • 

,     .  ,  %*'.."•  t'lS 

•1   v  .  ru-  w  f  \ti 


-      -   -nJ^nd 
v.  "v-cM.-or 
.  "• «  '■'—:  to 
--  -.h-'uh- 
'P:p  ma-Je 
'is.'?.-  f  court, 
,.  -  r!i-rr»ot' 
orf  Rithit 


itftouldbefo. 
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fubmiffion  a  rule  of  court  ought  not  to.be  a  part  of  the    Chzaily. 
condition,  but  only  inferted  in  the  condition,  by  the  late       Bjatr 
aft.    But  nevertheiefs  Holt  held  that  this  was  a  plain  evi-  9 

dence  of  the  confent  of  the  parties j  and  if  it  were  not  fey 
the  condition  would  fignify  nothing  \  for  no  fubfequent 
confent  afterwards  would  be  fu$cient  within  the  ad.  And 
a  rule  was  made,  that  it  mould  be  made  a  rule  of  court, 
nifty  £ffr.  Upon  which  Shower  urged,  that  the  award  was  _ 
made  by  the  arbitrators  partially.  Whereupon  day  was 
given  to  hear  both  parties  a$  to  that,  &t • 


j..: 


Xxa  Trinity 


.1       \*  •   » 


*7* 


Trinity  Term 


13  Will.  3.  B.  R,  1701. 


Rex  verf.  Inhabitants  Mile^end. 

If  B.  R.  con-     Tl  Y  the  a&  30  Can  a.  c.  3.  which  prohibits  Ac  burying 
finro  an  ©Her     J^    jn  imeDj  under  the  penalty  of  si.  the  one  moiety  of 
will compdobe-  this  is  given  to  the  informer,  and  the  other  moiety  to  the 
dience  to  it  by     poor  of  the  parifli.     Mile-end  is  a  hamlet  of  itfclf  and  has 
5ttehm2i       diftin&  officers,  and  a  chapel  of  4afe,  but  lies  within  the 
D.  kc.  poft.       pgyiflj  0f  Stepney.     The  Jews  hare  a  burying  place  there  in 
Bur  after  it  hat  Mile-end.    And  thejuftice*  of  peace  in  36  Car*  %.  made  an 
fceen  obeyed      onjer  at  their  feffions,  that  the  church- wardens  of  Mile-end 
Itwfflro't  grant  &<Hild  give  account  of  their  receipts  of  the  buryings  arit 
an  attachment    ing  within  their  precinfi:  to,  &c.    to  the  end  that  there 
aftainftaman     might  be  an  equal  diftfibution  through  the  whole  parifh ; 
whodifobeys  it.  wnjcn  or(jer  bcjng  removed  heretofore  in  the  time  of  Charles 
II.  into  the  king's  bench,  was  confirmed,  and  the  church- 
wardens  of  Mile-end  accounted  accordingly  for  feme  time. 
But  the  prefent  church-wardens  of  Mtle-end  not  having 
accounted  according  to  the  (aid  order,  Mr-  Maxon  moved 
M         laft  term  for  an  attachment  to  be  granted  againft  them,  for 
not  accounting  according  to  the  (aid  order,  it  being  con- 
firmed in  this  court,   and  fo  a  contempt  of  this  court 
Arid  ^  rule  was  made  toffliew  caufe.    And  now  the  (aid 
rule  was  difcharged,   and   an  attachment  denied,  becaufe 
application  ought  to  be  made  to  the  juftices  for  a  new  order, 
and  that  is  the  proper  remedy*    And  the  whole  court  held 
the  order juft  and  good* 


Selby 
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Sclby  verf.  Clarke. 

MR.  Broderick  moved  for  a  prohibition,  to  be  dire^ed  ^SSi^T^ 
to  the  fpiritual  court  of  ^  to  ftay  a  fuit  there paym^Jhe  tenfc 

againft  the  plainrifF  for  tithes  of  hay  and  lambs,  fed,  dropped  of  all  the  hmbs 
and  nourifhed  upon  the  plaintiff *s  land,  fcfr.  upon  fuggeftion  droRPcd "J**. 
of  a  modus,  that  in  confederation  that  they  ufed  to  pay  theJ^gej°oftilhJ 
tenth  lamb  of  all  the  lambs  dropped  in  their  parifh,  they  for  lambs  fed 
ufed  to  be  difcharged  of  the  tithes  of  all  lambs  there  fed,^fje,  is  bad. 
He.  and  as  to  the  tithes  of  hay,  it  fuggefted  a  cuftom  with-  j^bTa£de 
in  the  p&rifh,  that  if  any  parifhioner  fed  his  (heep  with  his  Jure  tithable  in 
grafs  until  June  and  Auguft,  that  then  he  might  mow  the  thepariihiri   . 
coarfe  grafs,  with  which  they  fed  their  (heep  in  the  winter,  J^^.^. 
whereby  the  per  ion  had  uber  tores  decimal  of  the  fheep,  fefir.  Buob.  13$. 
And  a  rule  was  made,  to  ihew  caufe  wherefore,  fcfr.     And  Vide  Burn'* 
now  Mr.  Chejhyu  againft  the  prohibition  urged,  that  this  Jj^iSSr w. 
was  a  plain   prefcription  in  non  decimando,  becaufe  nothing  1  ft. id.  vol.  2/ 
was  payable,  if  there  were  not  ten  lambs;  *ike  the  cafe  of  £•  42 $rto 429. 
Delman  v.  Barton,  1  Roll.  Abr.  648.  C.  4.  1  Mod.  229.      *  "  ££2^ 

titheli  payable. 
But  Mr.  Broderick  e  contra  urged,  that  this  was  a  good  Semb. ace.  Bunk 
modus,  becaufe  fy  the  canon  (a)  law  diftribution  ought  to  be  £*9'    vide 
made  of  the  tithes  of  lambs,  at  the  places  where  the  {heep  Buflk  l^9] 
had  been  atf  the  year  $    and  therefore  the  parfon  not  having  A  cuftom  for 

right  to  every  tenth  lamb,  becaufe  fome  of  them  might  be  "J  Pf"**"* 
i&  1      *    '    L        •         1  •     ■«•  »_^t     who  ihouW  feed 

but  newly   ooughtt  the  plaintiff  paying  every  tenth  lamb,  his  jheep  with 

mi£ht  well   in  confideration    thereof  prefcribe  to  be  dif-  his  grafs  till 
charged  of  the  lambs  there  fe^i.     And  he  cited  1  Roll.  Air.  J0"'  and  Au.: 
648.  c.  1.  649.  pi.  7.     But^r  Holt  chief  juftice,  the  tentfc  ^k^SS 
lamb  is  due  to  the  parfon  by  common  right.     And  though  without  paying 
they  may  make  diftribution  in  the  ecclefiaftical  courts,  (hat lit^  forit»  »* 
is  only  among  the  parfons  themfelves,  but  does  not  concern  i^J^  ^ 

the  proprietors  of  the  land,  who  ought  to  pay  the  tenth  lamb 
to  the  parfon  by  the  common  law  \  and  therefore  this  cuf- 
tom cannot  be  efteemed  by  this  court  as  beneficial  to  the 
parfon,  and  confequently  it  is  no  ground  for  a  prohibition* 
But  this  cafe  differs  from  the  cafe  cited  by  Chejhyre,  becaufe 
wool  is  feverable,  and  every  part  of  it  tithable,  and  the  par- 
fon may  have  the  tenth  ounce,  or  part  of  an  ounce,  but 
lambs  are  intire.  But  this  is  not  a  prefcription  in  non  deii- 
mandOi  becaufe^under  the  tenth  tithe  is  not  due;  And 
therefore  this  is  not  a  modus  in  non  decimandoy  but  no  modus 
at  all. 

2.  As  to  the  modus  for  the  hay,  Cbejbyre  urged,  that  it 
was  a  plain  non  decimando.  And  for  that  he  cited  I  Roll. 
Abr.  650.  pi.  13.  Cro.  Jac.  +j.  Moor,  683.  And  the  court 
held  it  to  be  a  void  cuftom,  and  therefore  the  rule  was  dif- 
charged. 


(*)  Vide  Burn*  Ecclefiaftical  Law.  Tithes  xL  ill.  Ed.  vol.  2.  p.  426. 


arker 
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lntr.Hii.ti  Parker  verf.  Atfield. 

Witt.s.  B.R.  J 

fcot.4*4«  S.  C.  bat  inconeety  reported,  n  Mod.  517. 

In  wafton  rip*  H  E  plaintiff' brought  an  a&ian  of  debt  againft  the  de- 
cuw?fh!3ead#  -A-  fcndant "**  executor  to  J.  S.  upon  a  bond  of  the  faid 
i^Odynient  re-  7'  S.  The  defendant  pleaded  in  bar  a  judgment  for  100L 
covered  againft  recovered  againft  the  faid  J*  S.  by  J.  JV.  in  his  life-time, 
hi*d  i0t\  'Trf  an  ^at  ^c  ^at^  ftot  ^cts  above  5/.  which  he  detains  erga 
fcte^ndtiie  "  fatiifafilonM  of  the  faid  judgment.  The 'plaintiff  replies 
plaintiff  replies  that  J.  N.  would  have  received  \zL  in  full  fatisfa&ion  of 
that  the  pcrfon  the  faid  judgment,  and  that  the  defendant  refufed  to  pay  it, 
thejud^nent  but  keeps  thc  judgment  *m  foot  by  fraud,  to  defraud  the 
would  take  12I.  plaintiff,  lie.  The  defendant  rejoined*  that  he  had  not  af- 
iniatisfaaion,  fctS)  but  to  the  value  of  5/.  Up<%n  which  the  plaintiff  de- 
k^onVootby  murred.  And  Mr.  ferjeant  Cartbew  for  the  plaintiff  argued 
fraud,  are-  that  the  rejoinder  was  ill  ;  becaufe  the  defendant  ought  t;o 
joinder  that  the  have  traverfe;J  the  fraud.  For  the  plaintiff  is  not  concluded 
nman4'°beroodbyhis  ^legation  of  aflets  but  to  5/.  but  by  the  plea  of  die 
51.  *•  bad.  judgment  he  admits  that  he  has  aflets  tp  the  value  of  xoo/. 
the  fraud  not  being  traverfed, 

Acberly  e  contra  for  the  defendant  (kid,  that  this  plea  did 
tiot  adrpit  aflets  for  tool  becaufe  if  the  defendant  had  not 
any  aflets,  yet  he  ought  to  have  pleaded  this  judgment,  and 
hot  to  have  left  the  judgment  to  gb  t>y  default  againft  him* 
For  in  fuch  cafe  if  aflets  afterwards  fliould  come  to  the 
hands  of  the  executor  defendant,  no  advantage  could  have 
been  taken  of.  that  judgment  not  being  pleaded,  andfohe 
would  be  liable  to  the  faid  judgment,  and  to  the  plaintiff 
alfo,  whereas  perhaps  he  might  not  have  aflets  to  fatisfy  either 
of  them.  [See  the  cafe  of  Rock  v.  Layton  before,  589J  But 
per  curiam*  judgment  ought  to  be  given  by  the  plaintiff.  Fpr 
though  it  be  true,  that  the  defendant  pught  to  plead  the 
judgment,  yet  he  ought  alfo  to  plead  truly,  hoy?  much  is  due 
upon  it,  and  that  he  hath  not  aflets  tp  fatisfy.  And  in  this 
cafe  not  having  pleaded  truly  in  his  plea,  he  ought  to  hare 
traversed  the  fraud  alleged  in  the  replication.  Fpr  now  by 
pleading  over*  he  has"  admitted  that  it  was  kept  on  foot  by 
fraud.  For  the  allegation,  {hat  he  has  no  more  than  5^ 
aflets,  does  not  conclude  the  plaintiff,  but  his  replication 
ought  to  be  anfwered.  In  this  cafe  if  fce  defendant  had 
joined  iflue  upon  the  fraud,  if  it  had  appeared  upon  the  trial, 
'*)S.  P.  Salk.  that  the  defendant  had  not  aflet?  to  pay  the  12A  lie  (a) 
***•  would  not  have  been  charged,  but  by  direction  would  have 

had  a  verxtiS  for  him*  And  per  HiH  chief  juftice,  if  there 
are  three  judgments  againft  the  teftator,  each  one  for  20A 
the  executor  has  aflets  but  to  the  value  of  20/.  if  he  pieftds 
'  '     '  ' ,  thefe 
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tbefe  three  judgments,  and  oneof  them  is  ill  pleaded,  or  upon      Paiki* 

iffue  joined  one  of  them  is  found  againft  the  executor  (though     ATW*zttDm 

in  fad  perhaps  he  has  but  '20/.  which  will  not  be  fufficient 

to  fatisfy  the  other  two  judgments  of  20I)  yet  by  pleading 

the  three,  it  (a)  is  an  implicit  confeffion  of  aflets,  more  than  -  ^  p  SaUc> 

the  two  judgments^  and  therefore  in  fuch  cafes  judgment  312  R.acc 

fhall  be  againft  him  for  the  value  of  the  faid  judgments,  a™**  **j.    W 

Which  GtitUjufkkc  agreed.     But  {per  Holt)  if  the  exetu-  j££*3 f4* 

tor  pleads  three  judgments,  fsc.  and  thfc  plaintiff  takes  judg-  Carth.  196.431. 

roent  to  have  execution  when  affejs  happen  farther  than  what  and  Cora.  Plead- 

will  fatisfy  the  three  judgments,  the  executor  at  the  fame  ^^"^pa^ 

time  having  but  20/.  and  afterwards  40/.  aflets  come  in  to   . 

the  executor ;  the  executor  fhall  not  be  liable,  until  more 

aflets  happen,  becaufe  the  plaintiff  did  not  take  judgment  to 

have  execution  of  aflets  generally  when  they  fhould  happen, 

but  of  aflets  over  what  would  fatisfy  the  judgment.     But 

the  more  faffe  and  juft  way  for  an  executor,    is  to  plead 

truly,  how  much  is  really  due  upon  a  judgment.     And  Holt 

cited  PafcL  23  Car.  2.  B.  R.  Rot.  339.  •   JValpole  v.  Pri- 

deauxj  in  point.  Judgment  was  given  for  the  plaintiff.  Gould 

juftice  cited  W.  Jon.  91.   Veal  v.  Gate/Jon,  as  a  cafe  10 

point,  and  which  had  been  always  approved. 

Almanfon  verf.  Davila. 

S.  C  Com.  94. 

UPON  amotion  in  this  cafe   Holt  chief  juftice  faid,  ^ffl^Jp 
that  he  had  known  it  held  by  the  court,  that  where  Burr.  2501. 
the  plaintiff  was  nonfait  for  (a)  want  of  a  declaration,  and 
afterwards  brought  another  a&ion  for  the  fame  caufe,  that  he 
ihould  have  but  common  bail  to  the  faid  adion. 

(m)  According  to  the  report  in  Com.  94.  there  wasanonfijitinthitcafefer 
a  fcnlt  Id  the  dedanboo, 

~\  Weeks  verf.  Peach. 

TT*  ErLEVIN.    Avowry  thereupon.    And  a  fpectalTHt  «tt,  66^ 

JnL  demurrer  to  the  avowry.     Motion  was  made  at  the  ' 

"de  bar,  to  have  leave  to  amend,  loci  inftead  of  locus  inquo* 

lie.  there  being  two  places  in  the  declaration.     And  a  rule 

was  made,  to  (hew  caufe,  lie.  And  Sir  Bartholomew  Shower 

(hewed  caufe,  that  they  demurred  for  this  reafon,  and  that 

fuch  amendment  cannot  be  made  after  dlmurrcr,  without 

eonfent,  and  he  would  not  affent.    Cur'  accord.    And  the 

rule  was  difcharged  (a). 

(s)  Such  amendment*  are  now  made  every  day  on  payment  of  coils.  N*s 
tabe  third  tdtilon. 

*.  '      May 
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S5.  ?ft?  May  wr/-  K'nS< 

^ot.  1 6  j .  st  c-  RK*7  M  krs**  but  with  feme  difference,  1  z  Mod,  557, 

A  pica  to  an  jNdebitatus  affumpfit  for  50/.  The  defendant  pleaded, 
indebitatus  af-  *  that  the  plaintiff  and  he  came  to  an  account,  and  that 
ju^  fetid  m  thc  P,aintiff  wa*  found  in  arrear  |x.  and  that  then  it  was 
account  and  agreed  between  them,  that  the  one  {hould  be  quit  againft 
agreed  to  be  quit  the  other,  except  the  51.  The  defendant  demurred.  And 
oJ£erwcc<ft  im  exception  was  take*  to  this,  that  it  amounted  to  the  general 
to  tneCbaku;ce,  iflue.  Againft  which  Cart  hew  ferjeant  for  the  defendant 
amounts  to  the  cited  I  Mod.  205.  %  Mod.  43.  as  a  cafe  in  point,  that  fuch 
•jeneraj  iffue.  pj^  ;g  g^d.  And  at  another  day  Sir  Bartholomew  Shower 
urr.9.      ^  ^e  defendant  faid,  that  this  was  but  form,  and  therefore 

food  upon  a  general  demurrer,  it  not  being  (hewn  for  caufe. 
le  cited  21  Ed.  3.  c.  17.  3  Cro.  90a  Cro.fac.  130.  Raft^ 
Entr.  429.  10  Co.  88.  There  are  feveral  things  which 
may  either  be  pleaded  fpecially,  or  given  in  evidence  upon 
the  general  iffue,  as  a  releafe,  &c.  But  per  Holt  this  ought 
not  to  be  pleaded  fpecially,  bu>amounts  to  the  genera)  iflue, 
and  might  have  been  given  in  evidence  upon  it.  But  at  an- 
other day  the  plea  was  waved  by  confent,  and  the  defendant 
pleadecj  to  iffue. 

J5:5^    The  Prcfidcnt  and  College  of  Phyficians  verf 

A°cor349'd  Salmon. 

rmyfScby Sa  nT* H  E  plaintiffs  by  the  name  of  the  prefident  and  col- 
ramc  ot  incor-  JL  lege  or  commonalty,  tic.  brought  an  a£lion  of  debt 
w^bfl^din*"  agamft  the  defendant  for  5/.  P*r  month,  for  (a)  having 
«prefspowCTaPPrac^^e<'  phyfic  without  licence.  Upon  demurrer  to  the 
given  it  to  fue  declaration,  Mr.  Montague  for  the  defendant  argued,  I.  That 
brother.  S.  mjs  a£tion  could  not  be  brought  as  here,  but  ought  to  be 
Salk.  237*$but3  .-brought  m  *e  namc  °f  the  prefident  alone,  or  of  thc  col- 
no  judgment,  lege  alone ;  the  words  of  the  charter  of  Henry  VIII.  of  in- 
5  Mod.  317-  corporation  being,  quod  ipfi  per  nomlna  praefuUntis  collegiifen 
1^x^^v^commun^tail^  ^Cm  might  fue  and  be  fued,  which .  words, pop 
under  a  feiheet,  nominay  in  ti^e  plural  number,  and  not  nomen,  (hew  that  they 
if  repugnant  to  are  two  diftin&  names.  Befides,  that  the  prefident  and 
Je7isenirglu7-at  colleSc  are  ^m&  5  for  bv  32  H.  8.  c.  40.  the  prefident 
age!*  Jtfacc!  of  the  college,  tic.  fheweth,  cfr.  1  Mar.  2.  c .  9.  ena&s, 
l>oft.8«9.D.  ace.  that  when  the  prefident  of  the  college,  tfc.  fhalt  fearch,  cfr. 
^'d  b°#B" l31"  ^e  c'uuter  °^  Etimhethj  which  gives  power  to  have  a  body, 
Mnaifetute*,itisfcfr'  to  anatomize,  grants  to  the  prefident  coUogii five  com- 
fufficiem  tode-  '  muni  tat  is ;  whereas  if  they  had  been  incorporate  with  him, 
feribe  the  offence  \t  ought  to  have  been  collegia. 
in  the  words  in  ° 

which  the  fetute  defcribes  it.  A  man  whoinfifts  upon  a fetute  need  take  no  notice  of  a  fubft* 
quent  one  which  excepts  particular  cafe  from  its  provinons.  Vide  ante,  1 19.  and  the  cafe*  there 
cited.  A  perfon  to  whom  a  fetute  gives  a  certain  penalty  may  maintain  an  action  of  debt  for  it, 
though  the  acnVm  is  not  in  terms  given  him  by  the  fetute.  In  actons  by  bill  no  objection  can  be 
taken  u pon  demurrer  to  the  memorandum  at  the  top  of  the  iffue .  Such  memorandum  is  amend* 
able.  Where  part  of  a  penalty  is  given  to  the  king*  and  part  to  another  perfon,  fuch  period  may 
in  an  action  for  it  fete  tliat  he  fues  u  as  well  for  the  king  as  himfelf."  If  a  fe  ute  prohibits  from 
doine.  certain  acts,  all  pcrfons  not  liccnfcd  under  the  feal  of  thc  head  or  body  of  a  corporation,  it 
is  fufliciem  for  *he  alignment  0/  a  breach  to  allege  that  *  nan  did  the  a&s  without  a  licence  un- 
der the  fcal  of  the  head  and  body  of  the  corporation.  Vide  the  note  in  page  6S 3: 
'  (#)  Vide  14&  15  H.  8.  c.  5.  f.  1.  p.  13. 

Againft 
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Agiirift  which  it  wis  argued  for  th*  plaintiffs  by  Mr,  K*Mwtt*c.«f 
C&efyre,  that  they  bfeing  incorporated  by  the  name  of  the  ?Hllsi*lA»$ 
fcrefldent  arid  college  #r  commonalty,  and  having  capacity     Sal**** 
given  them  .to  porchafe  by  the  faid  naitie ;  in  confequence 
it  gives  them  power  tabe  fued,  and  to  fue  by  the  faid  name. 
For  where  a  corporation  is  created,  with  ability  to  pur-' 
chafe,  they  {hall  have  power  to  fue  as  incident,     iq  Co.  30, 
h.     t  Roll.  Mr.  51 3.    Then  the?  fubfequent  claufe  whitfv 
follows,  fcrV.    is  not  reftriftlve,  but  only  additional,    and 
will  not  take  away  the  right,  to  fue  by  the  name  of  the  cor- 
poration,    ll  Hen.  7.  28.     Fitzb.   brief  485.     5  JSdw.  4. 
f.0.     16  Hen.  7.  14    29  Hen.  6. 4,    44  Edw.  3.  6.  b,     xj  N 

Hen.  7.  14,  He  agreed,  that  the  adion  might  be  brought 
by  the  president  alone,  or  by  him  and  the  college  or  com- 
monalty, as  here;  but  there  is  no  precedent  of  an  adion 
brought  by  the  college.  And  the  whole  cqjirt  held  the  aftion 
well  brought  here.  And  per  Holt  chierjuftice,  if  it  had 
been  a  new  cafe,  he  fhould  have  been  of*  opinion,  that  the 
a&ion  could  not  be  brought  in  the  name  of  the  prefident 
only,  But  by  the  reafon  of  the  law  they  all  ought  to  joint 
becaufe  they  are  made  a  body  aggregate  of  a  prefident  'and  , 
commonalty  and  have  power  to  purchafe,  and  it  is  proper  for 
them  to  bring  afiions  in  the  name  of  the  head  and  body, 
elpecially  the  penalty  here  being  given  to  the  prefident  and 
college ;  but  it  has  obtained,  to  bring  it  in  the  name  of 
the  prefident  alone.  Cro.  Car.  256*  But  the  manner  here 
is  more  proper.  And  the  refolutions  in  Cro.  tfc.  are 
founded  upon  a  miftake,  for  the  word  nomina  in  the  faid 
claufe  means  only  that  they  are  feveral  words,  thoughts 
a  nam£  of  corporation  they  are  but  one ;  and  the  word  et 
is  omitted,  which  is  in  the  name  of  the  corporation.  Coke 
fays  in  Sutton's  hofpital  cafe,  10  Co.  29*  b.  that  a  corpo- 
ration muft  have  it  name,  which  is-  true ;  but  that  (a)  ought  ^  s#p  3. 8a|ks 
to  be  tjnderftpod,  either  by  patent  of  incorporation,  or  102.  Itolc  iju 
arifing  from'  the  nature  of  the  thing ;  as  if  the  king  fnoujd 
incorporate  the  inhabitants  of  Da/ey  and  give  them  power 
toeleda  mayor;  though  no  name  of  corporation  be  men- 
tioned in  the  patent,  yet  their  name  ought  to  be,  mayor 
and  commonalty,  or  mayor  and  burgefles.  The  corpora- 
tion of  the  town  of  Norwich  have  been,  ever  fince  the  time 
pf  Heury  IV.  known  by  the  name  of  the  mayor,  (heriiFs  and 
commonalty,  the  patent  having  deftroyed  the  four  bailiffs 
that  they  had  before,  and  ere&ed  this  new  corporation  of 
mayor  and  flieriffs,  and  yet  no  fuch  name  is  given  them 
by  the  faid  charter. 

2*  A  fecond  exception  was,  that  it  was  faid  in  the  de- 
claration, that  the  defendant  by  the  fpace  of  fo  many  months 
ante  exit  bit  ionem  billae7  fcilicet  the  twenty-third  of  Augujl 
pr?difed  phyfick,  iSc.  which  wasimponlole;  but  it  ought 

to 
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Pjefident,*:.  ©fto  have  been  from  the  twenty-third,    lie.    Tp  which  it 
Pmys^ciams  was  anfwered,  and  agreed  by  the  court,    that  the  words, 
..JtALMon       twenty-third  oi  Auguft^  coming  in  after  *feilictty   if  they 
were  repugnant  to  that  which  went  before,  fhould  be'  re- 
jected, and  then  the  declaration  would  be  good  for  lb  many 
months  ante  cxbibitionem  billae. 

3.  A  third  exception  was,  that  the  declaration  was  ifl> 
.becaufe  it  fays,  that  the  defendant  exercuit  et  adbuc  exercety 

which  is  too  general)  for  it  ought  to  have fpecified,  in 
what  he  exercifed  phyfick,  to  the  end  that  the  court  might 
judge  whether  he  exercifed  phyfick  or  not.  Farther,  that 
34  £f  35  Hen.  8.  cap.  8.  gives  power  to  particular  perfims, 
as  perfons  havirtg  knowledge  of  the  nature  of  herbs,  to 
practife  feme  forts  of  phyfick,  vi%*  to  adminifter  drinks 
for  the  ftone,  (&•  without  incurring  any  penalty ;  and  per- 
haps the  defendant  pra&ifed  within  the  faid  a£t,  and  then 
he  will  be  exempt  from  any  penalty  of  sLfer  month.  Be- 
fides, .  that  the  jury  cannot  be  proper  judges  of  what  is 
pra&ifing  phyfick  5  nor  can  (he  defendant  know  what  de- 
fence to  make  to  a  charge  fo  general.  And  in  Raft.  Entr. 
426.  it  ii  fliewn  in  what,  tie.  To  which  it  was  anfwered 
for  the  plaintiffs,  and  agreed  by  the  court,  that  the  offence, 
made  fuch  by  the  zBh  is  the  exercifing  phyfick,  and  it  is 
fufficient  to  lay  it  in  die  words  of  the  act.  As  in  an  in- 
dictment upon  5  EL  c.  4.  it  is  fufficient  to  fay  that  the  de- 
fendant exercuit  fuch  a  trade,  without  (hewing  what  pecu- 
liar a£t  he  did.  And  the  generality  of  the  charge  is  no 
inconvenience  to  the  defendant,  becaufe  the  proof  is  incum- 
bent upon  the  plaintiffs.  And  if  there  is  any  thing  con- 
tained in  another  aft  for  the  benefit  of  the  defendant,  be 
ought  to  plead  its  or  he  may  give  it  in  evidence  upon  nil 
debet  pleaded 

4.  A  fourth  exception  was^  that  debt  will  not  lie,  it  not 
being  given  by  the  ftatute,  but  an  information  at  the  fuit  of 

•  the  king.  Debt  is  given  by  25  Car.  2.  c.  2.  for  the  penal- 
ties for  not  having  taken  the  oath6,  and  ufually  in  .all  penal 
ftatutes.  To  which  it  was  anfwered,  that  where  a  certain 
penalty  is  given  by  a -ftatute,  the  pcrfon  to  whom,  He. 
{hall  have  debt  by  conftru&ion  of  law.  And  the  cafe  upon 
a  £5  3  Edw.  6.  c.  11.  of  tithes  is  a  ftronger  cafe,  the  treble 
value  founding  in  damages,  and  not  being  given  in  cer- 
tain to  any  perfon  by  the  words  of  the  ftatute.  And  the 
cafe  in  Cro.  Car.  256.  is  as  the  prefent  cafe  is.  Which  was 
agreed  by  the  court.  But  Holt  chief  juftice  (aid,  that  the 
cafe  of  debt  for  tithes  upon  the  ftatute  of  Edward  VI.  was 
at  firft  a  ftrain,  becaufe  it  gave  an  action  of  debt,  whereas 
t  the  ftatute  gave  but  treble  damages  ;  but  the  party  fliould 

rather  have  had  an  aftion  upon  the  ftatute. 
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5.  A  fifth  exception  was,  that  the  a&ion  was  brought  Prefldent*  ate.  of 
MEL  5  Will.  &  Mar.  the  entry  Mich.  8.  which  was  two  P«*"vcl*»* 
years  after  the  'death  of  the  Queen ;  and  the  memorandum      Salmon* 
was,  that  they  profecute  for  the  King  a?:d  the  late  Queen* 

But  to  that  Holt  chief  juftice  anfwered,  that  it  was  no  part 
ef  the  declaration,  and  might  be  amended. 

6.  A  fixth  exception  was,  that  this  a&ion  ought  not  to 
be  brought  tarn  quanty  no  a&ion  being  given  to  the  King. 
Sednon  allocatur.  For  per  curiam^  the  precedents  are  the 
one  way  and  the  other*  , 

"-7.  1  he  feventh  exception  wa*>  that  the  charter  confirm- 
ed by  the  a&  is,  that  no  perfon  ihall  pra&ifc,  &c.  with- 
out licence  under  the  feal  of  the  prefldent  (a)  or  college  ; 
and  the  averment  is,  that  he  had  no  licence  under  the  feal 
of  the  prefldent  and  college  ;  which  is  a  variance.  But 
held  well  enough.  And  judgment  was  given  for  the  plain- 
tiff, nifi  fcfr. 

(*)  The  wad  ufed  in  tht  chatter  according  to  Ruff  head  wa>  "end."  Vide  14 
*  15.  H.  8.0,5, Ci. p.  13.    - 


Between  the  Parijbes  of  Caifter  and  Eccles. 

S.C.  Salk.6g, 

UPON   orders    removed  by  certiorari,   the  cafe  was  An  app^,^* 
thus :    A  poor  child  was  bound  apprentice  to  a  man  who  is  affigncd 
ft  Caifter.     He  ailigned  him  to  B.  who  lived  at  Eccles;  and  m5V  «fach&ai» 
there  he  completed  the  fervice  of  the  refidue  of  his  appren-  S^|3fcu.m 
ticeihip.     And  the  queftion  was,  whether  the   child  mould  which  he  far ▼«« 
not  be  fettled  at   JiccleSj  where  his  fecond  mafter  lived,  to  the  matter  to 
whom  he  was  affigned }   And  the  juftices  at  the  feffions  held  Sjed,^^ 
that  he  fhould  not,  becaufe  the  (a)  apprentice  is  not  af-  1  wiif]  9$. 
fignable.     But  ter  Holt  chief  juftice,  though  that  be  true,  *Me Com.  Juf- 
yet  the  firft  mafter  might aiiign  his  apprentice:  and  though  ti"s.B.  7*-»d 

*.  11  r    1  •      •  n     •        1        •  •  ' .  e.     ed.  vol*  4.  p. 

that  would  notpafshis  tntereft  m  the  apprentice,  yet  it  is  ,  l0.  Bom's  juf. 
a  good  contrad,  that  the  apprentice  fhould  ferve  the  fecond  tic*.  Poor.  v. 
mafter  during  the  time,  though  «the  words  are  only  grant  »4thed.voLj. 
and  affign;  like  the  cafe  of  aligning  a  bond,  though  it  be  p*  *7'" 
notaffignable  in  point  of  intereft,  yet  it  is  a  covenant,  that 
the  affi^nje  fhall  receive  the  money  to  his  own  ufe.     To 
the  fame  purpofe  is  the  cafe  of  Deering  v.  Farringdon,    26 
par.  2.     3  Keb.  304.     So  here  this  affignment   is  a  good 
agreement  between  the  firft  and  the  fecond  mafter,  that  the 
apprentice  fhould  ferve   the  time  with'thc  fecond.     And  fo  ' 

it  is  a  fexvice  as  apprentice,  and  fo  makes  a  good  fettle- 
ment. 

Note,    that  the  bidding   in  the    apprenticeship  was   in 
1686,  the  affignment  in  1688,  before  3^4  Will  t$  Mar. 

(a)  Vide  Burn's  Juftice  Apprentice  X,  14th  EcL  Vol.  1 .  p.  74. 

C.   II. 
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Between  the    c.  ii.  but  the  chief  juftice  did  not  regard  the  titoe*  in  dew 

Pari(h«  of     ylvtlina  thc  refolution  of  the  court. 

EcctE«-    *  Blapkborough  ver/l  Davies. 

A,..JL  J.C  Salk.  j8.  nearly  verbatim  iP.  Wmt.41.  More  at  laige.   12  Mod.  61  £« 

com^tcd3^  T)^^ey  Bentley  being  pofleffed  of  a  confidence  pes- 

wrong  pofon  is  fonal  eftate,   died    inteftate   leaving    his  grandmother 

not  ior  that  and  an  aunt  his  next  of  kindred.     The   fpiritual   court 

on"%7iub£Ut  granted  adminiftration  to  the  grandmother.    Upon  which 

s.c.  Com.96.  amotion  was  made  for  a  mandamus  to  be  dirtied  to  the 

r.  ace  6  Co.  faid  fpiritual  court,    te  command  diem  to  grant  admini- 

i3.b.cro.Ei.  ftration  to  the  aunt,   as  more  near  of  kindred  than  the 

Mocr.P395*.  grandmother.     And  this  cafe  was  feveral  times  ftirred  at 

pi.  517.    And  the  bar  by  Mr.  Broderick  and  ferjeant  Darnall  for  the  man- 

■  m™da^^  damns,  and  by  Sir  Bartholomew  Shower  and  Mr.  Cbejbire 

^"Snpei  the  €  contr<**  And  it  was  argued  for  the  mandamus*  that  the 
commimonof  k  aunt  is  more  near  of  kindred  than  the  grandmother,  and 
to  the  right  per-  therefore  the  fpiritual  court  has  no  authority  to  grant  ad~ 

h«  inftituted  a  miniftration  to    the    grandmother,    being  contrary  to  die 

fuitinthcfpw  ftatute  of  21  H.  8.  c.  5./  3.     That  die  ordinary  hav- 

ritual  court  for  jng  granted  adminiftration '  wrongfully,  he  ought  to  redify 

^toaeV°coai-ita      *bat  *is  could  not  havc  been  queftioned  before  31 

miffion.  s.C.  Edw,  3.  c.  11.  becaufe  until  the  faid  time  the  adminiftnu 

Com.  96.      ,  tor  was  but  a  fervant  of  the  ordinary;  but  now  by  the  faid 

is  r^arfr^kin  ^atute  the  ordinary  is  obliged  to  commit  administration  to 

to  her  grand-  the  neareft  and  moft  lawful  friends  of  the  deceafed.     The 

for  tu.™  an  aunt  2 1  //.  8.  c.  5.  gives  him  ele&ion,  to  fuch  of  the  neareft  in 

"^"fSZ"'  equal  degree  as  he  will.     But  if  the  neareft  of  kindred  at 

25i.pl.  2.  H«k  tnc  time  °f  tne  death  of  the  inteftate  be  difabled  by  attain* 

43     12  Mod.  der,  rjfr.  and  afterwards  the  faid  difability  is  removed,  the 

w9     lPp  c  ora"'nary  ought  to  grant  adminiftration  to  him 5    but  if  he 

Chan.  $27.  n°  has  granted  adminiftration  before,    pending  the  disability, 

I  .Eq.Abr.exe-  it  is  made  a  queftion,  in  c  Sid.  371.  Offley  v.  Beft*  if  the 
cu.toTf*"d  ad-  adminiftration  ought  not  to  be  repealed,  before  it  be  grant- 
j^plj.^th  ed  in  the  faid  cafe  to  fuch  next  of  kin,  becaufe  an  intereft 
Ed.  p.  249, dec.  is  veiled.  But  the  difference  is,  where  adminiftration  is 
D.acc.  iVez.  committed  to  the  next  of  kin,  and  where  to  a  ftranger. 

II  s"  In  the  latter  cafe  a  new  adminiftration  ought  to  be  granted 

without  repeal  of  the  former,  and  the  very  a£k  of  the  new 
grant  will  be  a  repeal.  I  Jnderf.  303.  Ota.  50.  Crt* 
Eliz.  460.  becaufe  the  ordinary  has  never  well  executed 
his  authority.  And  therefore,  though  in  Packmaits  cafe 
6  Co.  18.  b.  it  was  done  upon  citation,  yet  it  does  not 
follow,  that  it  might  not  have  been  done  without  it}  of 
which  opinion  is  rdpham*  1  Cro.  Eliz.  460,  And  if  the 
ordinary  ought  to  do  it  without  citation,  the  king's 
bench  will  grant  a  mandamus*  to  command  him  to  do  it, 
and  the  rather  fmce  he  has  proceeded  contrary  to  the  ftatute. 
Be  fides  that  the  mandamus  does  not  confine  him  to 
do  it  in  any  particular  manner,     therefore  they  may  do 

it 
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it  by  citation,  '  if  that  be  more  proper* .  Farther^  adtni-    *&acmg- 
liiftration  may  be  granted  in  vacation  time,  before  applica-       *™*M 
tion  Can  he  made  here  for  4  mandamus.    But  after  great  conT      Davus- 
fideration  a  mandamus  was  denied  by  the  whoje  court*     And 
per  fibltchiel Juftice,  in  vacation  time  one  may  refort  to  the* 
chancery,  apd  upon  fuggeftion  that  the  fpirifual  court  pro- 
ceeds to  grant  administration  to  a  wrong  perfon,  may  have 
a  prohibition  iffuing  from  thence  returnable   in  the  king's 
bench  pr.  common  pleas*     The  authorities  cite<|  are  ground- 
ed upon  a  reafon  that  is  not  law  at  this  day ;  for  now  the 
Hdminiftrator  is  not  a  ferxant  to  the  ordinary,  but  has  a  fix- 
ed intereft,  as  well,  as  an  executor  who  is  appointed  by  the 
party  himfelf.    Though  the  ordinary  is  not  retrained  by  the 
ftatute  xi  Hm  8L  c  5.  to  grant  admini  ft  ration  to  the  next  of     * 
kin,  yet  he  is  not  fo  far  seftrained,  as  to  make  a  nullity  of 
the  adminiftration,  if  it  be  committed  contrary  to  the  direc- 
tion of  the  a£i,»  for  if  it  were  void,  all.  difpofitions  of  the 
goods  of  the  inteftato,  pending  the  adminiftration^  and  be- 
fore it  was  repealed,  would  be  void;  and  after  it  was  repeal- 
ed,, the  iecolndadminiftrat^r  might  have  -trover  for  the  goods, 
which  cannot  be.  If  adminiftration  be  committed  to  a  creoU- 
tor,  and  afterwards  repealed  at  the  fuit  of  the  next  of  kin, 
the  creditor  ihall..  retail)  aeainft  the  rightful  adminiftrator, 
and  all  (a)  difpofitions  of  the  goock>  l$c.  pending  the  cita-  (<*)  R.  ace.  t 
tioh  (ball  be.  good.     And  it  is  not  like  the  cafe  of  a  grant  of  £°-  l8\b:  Cro" 
adanniffration  by  the,  bifliop  of  an  inferior  diocefe,  where  Moor,9^^"!  pt 
the  inteftate  had  bona  notabilla  in  diverfis  dioce/Is;  for  (t)  517,  Vide  3  T. 
there  fuch  adminiftration  is  abfolutely  void,    but  here  there  R\ ■ '25- 
muft.be  a  citation  to  repeal  the  letters  of  adminiftration.  [4**1^™] 
It  would  be  a  good  return  to  a  mandamus^  that  adminiftra-  ace.  5  Co,  30.  al 
tion  is  already  committed*  and,  there  is  not  any  lis  pendens. 
He  faid,  that  he  would  not  (ay  that  he  would  grant  a  manda- 
mus,  if  there  was  a  citation  depending;   but  doubtlefs  before 
that,  the  motion  is  too  foon  made.  In  the  cafe  of  Si,r  George, 
Sandyti  adminiftration  "was,  granted  to  the  brother,  and  he 
Continued  adminiftratpr. /or  fome  time  $   then  one  pretended 
to  bethe  wife  of  the:  inteftate,  and£^>menced  a  fuit  in  the. 
fpiritual  court  to  repeal  the  adminiftration  committed  to  the    . 
brother,  hecaufe  it  ought  to  be  committed  to  (the  wife  ;    and 
the  brother  moved  in'  the  king's  bench  for  a  prohibition,  be- 
caufe  the  ordinary  had  power  to  (c)  grant  adminiftration  ei- 
ther to  the  wiie,  or  to  the  next  of  kin ;  and  it  was  held,  that  (')  Vide  21  tk, 
he  flkouU  not  repeal  the  adminiftration  committed  to  the  *'  c* 5*  *• l* 
brother,  becaufe  the  ordinary  had  executed  his  authority* 
There  wast  a  cafe  -between  Duncomb  and  MaJony  where  a 
feme  covert  died  inteftate*  leaving  debts  due  to  her,  which  the 
law  would  not  give  to  her  hulband,  and  adminiftration  was 
gr^njted  to  her  next  of -kin,  and  the  hufbancf  fued  in  the  fpi- 
ritual court,    to  repeal   that  adminiftration;  and  a  prohibi- 
tion was  granted,  and  a  declaration  made  upon  it  >  and  the 
queftion  was,  whether  the  hulband  could  repeal  that  admi- 
'    '  '  niftration 
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f*?<u** 


BiAcicto-  niftratiort  >  And  it  w*s  held,  that  he  (a)  coufd  5  but  agaiiuV 
rough  ^at  thc  cafe,qf  s;p  Qiorge  Sandys  was  cited;  but  it  was  held  . 
Da vi it.  that  it  did  not  affeft  the  faidcafe,  becaufe  the  huibandbad 
<*\  V»dc  Com.  an  original  right  by  31  Ed' 3.  c.  1 1.  and  was  not  within  %i 
*T*£sT'  H.S.C.S.  and  the  ordinary  has  no  election  in  thc  cafe  of 
voLi.p^x6t.  the  hufband.  This  cafe  was  in  the  common  pleas  in  die 
29  Car.  2.  c.  3.   time  of  Bridgman  chief  jaftice. 

Ca5.iA1k.458.      %m  They  held,  that  the  grandinodier  was  as  near  at  the 

aunt ;  for  in  this  cafe  in  defcent  of  lands  it  would  be  a  me- 

*         diate  defcent,  and  the  fame  medium  to  both,  friz,  the  father* 

(*)  D.  ace.  2      It  is  enough  to  fay,  fraUT  (l>)  et  beeresy  or  jeror  et  baeros^ 

Bl.  Com.  226.     which  was  the  grand  reafon  in  the  cafe of Collingwood «. 

mother  feems  to  have  the  advantage,  begaofe  (he  is  of  the 
right  line,  the  aunt  6f  the  collateral  line.  And  far  theje 
reafons  the  mandamus  was  denied.  And  Sir  Bartholomew 
Shower  cited  a  cafe  between  Burton  and  Sharps  the  laft  7W~ 
jzity  term,  where  an  administration  was  fued  to  be  granted 
to  the  great  grandmother;  and  the  aunt  moved  for  a  prohi- 
bition in  the  common  pleas,  to  ftay  the  fuit  in  the  fpirkual 
court,  and  it  was  denied. 

.  '^fei^l  Lancashire  verj.  Killingworth. 

fit*  "•   Rot.  359.  S.  C.  i»  Mod.  £9.    3SJIIC.341.    Com.  il#. 

Where  an  aft  jN  covenant  for  2000/.  the  plaintiff  declared  that  the  de* 
pSwith°o«  1  fendant's  teftator  covenanted  with  the  plaintiff,   upon 

^  the  concurrence  two  days  notice  to  be  given  to  him,  to  accept  at  any  time 

of  the  party  for  (a)  witnin  the  year,'  1000A  of  the  joint  ftock  of  the  Hud- 

y^rli'V?**  f°n'%  B*y  comPar,y at  the  &*&**  Ba*  ^^  in»  ***•  *■* 

party  who  U  to  uPon  *nc  transfer  thereof  to  pay  to  the  plaintiff  2000/.  and 
do  it  does  as  the  plaintiff  avers,  that  upon  the  fecond  of  November  1692, 
JK.hMre?11  he  left' notice  in  writing  at  the  teftator's  houfe,  requiring 
concurrence,  he  *"m>  tne  f°urth  of  November  following  (which  was  within 
does  what  is'  the  year)  at  the  Hud/on' $  Bay  Houfe  to  accept  the  iooc£ 
*!uh?l![!i?oan  ft°ck5  and  that  the  pontiff  was  ready  there  at  the  day,  and 
wMoTte^  offered  to  transfer  the^ftock,  but  that  tjie  teftaior  did  not 
R.acc  bougi.'  come  to  accept  it;  nv.^ath  the  faid  teftator  or  the  defend* 
659,666.  it.  ant  paid  to  the  'plaintiff  the  24ool  Upon  demurrer  to  die 
ante  44.0  '"**'  declaration,  anA  argument  at  the  bar  "two  or  three  times, 
And'mayinfift  the  whole  court  held  the  declaration  ill,  and  that  judgment 
upon  any  recom- ought  to  be  given  for  the  defendant.  And  Holt  gave  the 
r^l^rTnich0  reafons  of  5t-  He  feid>  tnat  though  the  2000/.  were  pay- 
performance.  R.  able  upon  the  transfer,  yet  if  a  legal  tender  had  been' made 
accDougi.  659.  by  the  plaintiff,  he  would  have  been  as  well  intitled  to  the 
ant'  *;.*"*'  2000A  as  if  he  had  made  an  actual  transfer.  But  here  the 
A  tender  cannot  tender  (hewn  in  the  declaration  is  no  legal  tender. 
amount  to  a 

performance,  unlefs  it  is  actually  rejected.  9.  G .  Sattr.  6*3.  or  unlets  it  is  to  be  made  at  a  par* 
ticular  place  and  the  party  to  whom  it  is  to  be  made  does  not  attend.  S.  C.  Sate.-  62?.  A  man 
who  would  inflft  on  a  tender  at  a  particular  place,  and  a  non-attendance  by  the  party  to  whom  it. 
was  to  have  been  made,  mud  fliew.chat  he  was  at  the  place  the  laft  moment  the  tender  mtt 
properly  have  been  made.    S.  C .  Salk.  613.    D«  aec*  5  Co*  1 1  *•  b* 

W  Vide*  *«  W,  3.  e.ao.  f.  M,  '        ~ 

The 


THiuTcrm  13- Witt.  3.  08r 

The  plaintiff  fays,  that  he  was  ready  a:  the  time  and  LA»eAW»** 
place,  and  offered  to  transfer;  but  the  defendant's  teftator     r,^,,,^ 
did  not  accept  it.    Now  if  the  defendant's  teftator  had  been'     wobt*. 
there,  the  plaintiff  fhould  have  averred  a  refufal,  as  weil  as  Tender  beaded, 
a  tender,  lb  Ed.  3.  c.  31.     17  ££-3.     ri  Sid.  13.   ball  v.* 
Piaiey  aided  by  a  verdift.     2  &?it*4.  350.    Pffrrj  v.  Opic. 
,  Averment  of  a  tender,  without  averment  of  refufal,    or 
that  it  was  hindered  by  the  defendant,  held  ill;  but  aided  by 
verdift.  a  Pint.  109.     The  other  way  of  pleading  a  tender 
is  (where  there  are  time  and  place  for  the  doing  of  it,)  that* 
he  came  and  offered  to  do,  tfc.  but  the  other  did  not  come 
to  receive,  Wr.  Yilv.  a8.  Jiugbes\  cafe.  But  in  this  laft  cafe, 
where  the  party  to  whom  the  a&  was  to  be  done  did  not 
come  at  the  tidlo  and  place  appointed,  the  other  ought  to 
(hew,  that  he  came  at  the  laft  time  of  the  day,  which  (a) 
time  of  day  the  law  has  appointed  for  the  doing  theafl,  ,,4.b*tJ.777, 
and  therefore  if  he  came  before,  he  ought  to  continue  there  Com.  Pleader.  * 
the  laft  time ;    which  ought  to  be  (hewn  in  pleading,  which  c- > *•  ^-Ed- 
is  not  done  here.     5  Co.,  114.  Wad/%  cafe.     2  Cro.  423.  vo,'5*p- 45" 
But  in  pleading   of  tender  and  refufal*  any  (b)  time  of  the  (*)  D.  «ce.  y. 
day  is  fufficient.     It  has  been  a  queftion  heretofore,  where  Co.  114-  b: 
a  tender  has  been  pleaded  in  the  abfence  of  the  party,  whether 
one  ought  not  to  aver,  that  no  perfon  came,  &c.   on  his  be- 
half, as  well  as  one .  ought  to.  aver, .  that  he  did  not  come 
himfelf,  tfc.  and  it  was  pleaded  without  fuch  averment, 
and  a  queftion  made  of  it,  but  held  well  enough.     Cro.  EL   '    s 
754.     Telv.  38.  became  it  fliall  not  be  intended,  if  he  did  v 

not  come  himfelf,  that  any  came  on  his  part;  and  if  any 
did  come  on  his  part,  he  ought  to  fhew  it  of  his  fide  in 
pleading.  The  reafon  of  all  which  is,  becaufe  when  a  man 
has  agreed  to  do  a  thing,  he  ought  to  ufe  his  utmoft  endea- 
vours to  do  it;  and  if  it  be  not  done,  he  ought  to  fliew  why 
it  was  not  done  Now  here  the  plaintiff  fays  that  he  offered 
to-do  it;   why  then  was  it  not  done  ?    He  ought  to  fliew>  K 

cither  that  the  teftator  refufed,  lor  tfcit  he  did  not  corrie  to 
the  place  where,  &c.  at  the  laft  time,  when  it  was  appointed 
by  the  law.  And  this  is  agreeable  to  the  reafon  of  the  law  in, 
other  cafes.  8  Co.  92.  Francis**  cafe.  A.  is  bound  in  a  bond, 
conditioned  to  infeoft  J.  S.  the  obligee  diffeifes  A.  this  is  no 
plea  to  the  bond,  becaufe  he  might  have  entered,  and  made 
the  feoffment,  and  the  obligor  is  bound  to  do  all  that  he  can ; 
but  it  would  JiaVe  been  a  goQd  plea,  that  the  obligee  held 
him  out  by  force,*  (o  that  he  could  not  enter.  3  Cro.  694. 
Blandford  v.  Andrews.  Intr.  Pafch*  41  EL  Ret,  351.  a  calk 
very  remarkable  to  this  purpoie.  And  Hob.  77.  Auften  v. 
Gervasy  where  the  confidcration  of  a  promife  was,  to  be 
bound  in  bond,  &r.  he  was  bound  to  fix  the  feal  upon  the 
wax,  and  deliver  it  as  his  aft  and  deed,  to  make  a  fufficient 
tender.  The  law  requires,  that  every  one  do  all  that  he 
can,  to  intitle  himfelf  to  an  aftion,  or  to  excufe  himfelf  from 
a  penalty. 

Obje&ion. 
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l^woAtmtt  Objediom  In  theA  cafes  of  transfer  $f  Ifacfe?  0191(4  in 
the  company's  books,  th<?y  ef^Jy  attend  at  certain  tours,  as 
from  (even  to  twelve,  or  from  three  to  feven:  and  therefore? 
^it  would  be  vain,  to  aver  attendance  at  the  laft  houj  of  the 
day,  when  at  the  (aid  time  a  transfer  CQtild  not  be  made. 
And  this  objection  was,  made  in  the  cafe  of  Sbaks  if.  Seig* 
noretU     Ante*  440* 

Anfwer,  The  law  appoints  the  laft  time  0/  the  day  fufli- 
cient  for  the  doing  the  thing  in  3  hat  if  there  is  fitch  parti-1 
cular  ufage,  that  ought  to  be  averred*  dtherwife  the'tourt 
cannqt  take  notice  of  it  \  as  for  (he  purftofe)  that  they  Be- 
yer ftay  at  the  office  after  fix  o'clock  9  and  trftn  tjiev  ought 
to  ftiew  that  fhey  were  there  the  latf  time  allowed  by  th* 
Ufage,  and  tendered*  and  that  would  be  good-  But  in  this 
cafe,  for. the  reafons  aforefaid,  the  declaration  is  S3,  «n4 
therefore  judgment  ought  to  be  given  far  the  defendant* 
and  fo  it  was. 


Acomradde» 
ftaftneedasto 
one  of  many 
joint  and  feveral 
contractors.  i» 
defeafanced  as 
to  all   S.  C  1 2 
Mod.  415.  Holt, 
218.  ace.  2 
RoHAbr.41*. 
iBVin.  352.  pi 
<*  and  fee  the  . 
books  there  cited 
An  undertaking 
from  a  man 
with  whom  nuu 
try  perfons  have 
entered  into  a 
joint  and  (everal 
contract  to  in* 
derr  nify  one  of 
them  again  ft  the 
contrail,  it  is 
iiodefeafanee, 
S.C.3  Salk. 
a*8.  Holt.  1^8. 
R- ace.  ante  '* 
41  «•  and  fee  the 
cafes  there  cited. 
An  undertaking 
to  indemnify  a 
fole  contractor; 
is.  S.C.3Salk. 
298,  Holt,  178. 
12  Mod.  41 5' 
Holt,  ai8.     R. 


Lacy  verfi  Kinailoti, 

*.  C*  Sa^  $?*-    11  Mod.  54?* 

COVENANT  brought  by  the  plaintiff*  as  tfaini- 
ftratrix  of  Lacy*  The  plaintiff  declared  upon  an  in  - 
denture  bearing  date  the  firft  of  May  1676,  made  between 
Thomas  Killigrew  and  the  defendant^  and  others,  of  the  one* 
part,  and  the  inteftate  of  the  other  part)  reciting,  that 
certain  articles  had  been  made  before  between  the  feme 
parties ;  and  it  was  thereby  agreed*  that  fhey  (bould  ceafe 
and  .become  void  from  thenceforth ;  and  thereupon  thsy 
jpintly  and  (eyerally  covenanted  with  the  plaintiff's  intef- 
tate, that  if  he  fhould  have  a  defire  to  defift  from  a£fing, 
drid  of  fuch  his  intention  fhould  give  notice  by  three  months 
to  the  company,  that  he  fhould  be  paid  6j.  and.  34  fa  day 
for  his  life;  and  that  after  his  death  100L  (hould  be  paid 
within  three  months  to  his  executors;  but  if  he  died  before 
he  {hould  give  notice*  that  then  too/,  {bould  be  paid  tp*his 
executors  within  fix  months :  that  the  inteftate  continued 
an  a&or  until  his  death,  and  becaufe  the  tdoL  was  not  paid 
within  the  fix  months  after  his  death*  the  action  was 
brought.  The  defendant  craved  oyer  0/  the  deed)  and  upori 
oyer  feveral  agreements  were  (hewn;  and  the  defendant 
pleaded  that  after  the  fealing  and  delivery  of  the  deed  in  the 
declaration,  viz.  the  firft  pf  May  1676,  another  indenture 
was  made  between  Killigrew  the  inteftate  and  others*  0/  the 
one  part.. and  the  defendant  of  the  othefj  in  which  deed 
tjiere  is  the  fame  repital,  and  the  fame  articles  and  covenant? 

ace.  ante,  4tS.  arid  fee  the  cafes  there  cited*' 
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asm  the  deed  in  the  declarations  but  that  upon  which  he  1*MT 
infilled,  was  a  covenant  by  KilUgnwzni  the  inteftate,  WV.  K,IIAV  w 
with  the  defendant,  jointly  and  feverally*  that  if  the  defend-  *ASTg  • 
ant  fhould  haVe  a  deure  to  quit  axftingy  and  fhould  give  no-  / 
tree,  &fo  that  he  ifhould  receive,  t$c.  as  in  the  covenant  to 
the  inteftate)  and  this  farther  covenant,  which  is  alfo  in  the 
inteftate's  indenture  (hewn  in  the  declaration,  that  if  the 
defendant  fhould  give  three  months  notice  of  his  intention 
to^quit  a&ing,  or  fhould  die,  that  then  he  fhould  be  free 
and  difchahged  from  all  debts  and  fums  of  money,  contract* 
ed,  borrowed,  or  took  up,  or  which  at  any  time  thereafter 
fhould  be  contra&ed,  Wr.  and  that  Killigrew  the  inteftate, 
9Uid  the  others,  after  fuch  notice  given  or  death*  fhould  in- 
demnify and  fave  harmlefs  the  defendant  from  all  fuch  debts 
and  fums  of  money,  bonds,  contra&s,  and  fecurities,  con- 
traded  or  entered  into,  by  him  alone,  or  jointly  with  any 
other  of  the  fame  company,  on  behalf  of  the  company,  for 
any  matter  or  thing  relating  to  the  company  \  and  that  no 
perfons  fhould  be  admittea  into  the  faid  company,  but  fuch 
perfons  as  fhould  enter  into  fuch  engagements ;  that  the  6x. 
and  3</.  per  day  during  their  lives,  and  the  too/,  after  their 
deaths,  fhould  be  in  full  of  their  (hares  of  the  clothes,  fcenes 
and  other  ornaments,  fcfr.  Then  the  defendant  fhews,  that 
he  gave  notice  regularly  in  1677  (which  was  before  the  death 
of  2*acj)  and  fo  became  difcharged  from  being  of  the  company: 
et  petit  judicium,  &u  The  plaintiff  demurred.  And  after 
feveral  arguments  at  the  bar,  the  chief  juftice  pronounced 
the  refolution  of  the  court,  that  judgment  fhould  be  entered 
for  the  plaintiff. 

The  qu  eft  ion  is,  whether  this  laft  indenture  be  a  defea- 
fance  of  the  covenant  to  Lacy  f  And  they  all  held  it  was 
not.  Becaufe  it  is  a  covenant  made  by  the  inteftate  and 
others  with  the  defendant,  to  fave  him  harmlefs  from  all  co- 
venants, agreements,  fcfa  entered  into  on  behalf  of  the  com- 
pany J  and  therefore  it  can  only  be  a  covenant,  becaufe  the 
inteftate  is  joined  with  others,  and  the  covenant  is  joint 
and  feveral,  and  it  cannot  be  more  than  a  covenant  as  to 
them ;  for  though  the  like  deeds  may  have  been  m£de  with 
the  others,  yet  they  do  "not  appear,  and  the  court  cannot 
take  notice  of  them.  Then  if  this  covenant  of  Lacy  be 
held  a  defeafance,  the  other  covenants  will  be  void  j  and 
there  is  no  need  of  the  covenant  of  the  others,  becaufe  the 
covenant  of  the  defendant  is  abfolutely  void.  And  therefore 
this  conftru&ion  would  deftroy  the  covenants  of  the  others. ' 

a.  By  the*  frame  of  the  deed  it  appears  to  be  a  good  cove-  *\ 
nant,  becaufe  they  defigned  to  truft  one  another  upon  die  l 
agreements  in  the  deeds;  which  appears,  becaufe  care  is  • 
taken  to  fave  them  harmlefs  from  all  agreements  upon  the  ' 
account  of  the  company,  and  debts,  and  therefore  there  are  ^ 
of  necefity  fome  things  upon  which  it  could  not  operate  by     Y 

Vol.  I,  Yy  way     V 
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fcAcr        way  of  defeafarice.  And  though  this  covenant  be  admitted  ti& 
KikaItoh.    !*e  wlJ^n  A«  agreement  (which  perhaps  is  aqufcftion,)  yet  ir 
it  plain  that  they  relied  upon  the  mutual  covenants. 

3,  This  Covenant  in  its  nature  is  not  a  defeasance*  lie- 
caufe  it  wants  the  words  to  be  a  defeafance  1  for  in  cafe  of 
a  defeafance  the  words  are,  thai  the  thing  to  be  defeated 
ihall  be  void :  and  fince  there  are  no  fiich  words  here,  it 
muft  be  understood  to  be  a  defeafance  from  the  nature  of 
the  thing,  and  not  the  words  j  and  the  conference  of  that 
would  be,  to  leave  Lacy  without  remedy  j  for  if  a  covenant 
be  defeated  as  to  one,  it  will  be  defeated  as  to  all ;  for  every 
defea&nce,  when  the  terms  upon  which  it  is  made  are  per- 
(0)  Vid*  Msrcb,  formed*  operates  as  a  releafe  j  and-  if  the  covenant  had  been 
*~*  that  from  the  death,    of  leaving  off  to  act,  by  the  defend- 

''  ant,  the  covenants  made  by  him.  ihouW  be  void,  that  would 

have  difcharged  an.  As  if  a  releafe  had  been  made  to  the 
defendant,  all  (a). of  them  might  have  pleaded  ic  And 
where  a  covenant  is  joint  and  feveral,  a  releafe  to  one  of  the 
covenantors  is  a  releafe  to  all.  Like  the  cafe  of  a  joint  tref- 
pafs,  which  is  joint  or  feveral  at  the  electron  of  the  plaintiff, 
~  a  releafe  to  one  trefpaffer  is  a  releafe  to  all.  Hoi.  66.  Cock 
vy  Jenner*  Lit.  f.  376*  Co.  Lit  232.  Then  if  a  defea- 
fance operates  as  a  releafe,  and  difebarges  the  lien  as  much* 
then  if  the  covenant  be  defeated  as  to  one,  it  will  be  de- 
feated as  to  all,  as  much  as  if  it  had  been  releafed.  34  H. 
8  Bro.  ejfranger  alfaity  21.  Then  to  con  (true  this  cove- 
nant to  be  a  defeafance,  is  to  deftroy  the  deed,  and  there- 
fore it  would  be  a  repugnant,  abfurd  and  injurious  conftruc- 
tion,  to  deftroy  a  man's  anurance. 

Objection.  That  a  perpetual  covenant  never  to  take  ad- 
vantage of  a  covenant,  »&fr.  is  a  releafe.  He  agreed  it,  for 
avoiding  circuity  of  action.  As  if  A.  be  bound  to  2?.  in  a 
bond,  &c  £.  covenants  never  to  fue  A.  upon  this  bond, 
this  will  be  a  bar  in  debt  brought  upon  the  bond,  becaufe. 
B.  has  bound  himfelf  againft  all  the  remedy  that  he  might 
have  upon  the  bond.  But  if  //.  and  B.  be  jointly  and  fede- 
rally bound  to  C.  C.  covenants  never  to  fue  A.  this  is  no  de- 
feasance, becaufe  be  has  a  remedy  againft  B.  but  A.  will 
have  only  covenant,  tie.  This  cafe  is  like  43  AJfif.pl.  44. 
of  a  defeafance  of  a  warranty,  viz,  that  if  the  collateral  an- 
ceftpr  of  the  diffeifee  releafe  to  the  diueifor  with  warranty, 
ind  the  difleifor  makes  a  deed)  reciting  the  releafe  with 
warranty^  and  covenants,*  that  though  he  be  impleaded  or 
oufted,  yet  he  will  not  take  advantage  of  the  deed  or  war-, 
ranty,*  that  is  a  defeafance ;  and  if  the  difleifor  pleads  the 
releafe  with  warranty  in  bar  of  an  a&ion  brought  by  the 
/  diffeifee,  he  (hail  be  rebutted  from  the  warranty  by  his  own 

deed :  but  in  the  faid  Cafe  if  die  difleifor  had  covenanted 

,  '.  '  onty. 
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Only,  not  to  bring  a  warrantia  chartae%  or  not  to  vouch,  La<?y 
thcie  it  would  hate  been  onlvva  covenant*  becaufc  there  YL\*Z%tQ*<  • 
JWould  have  remained  a  remeoy  upon  the  Warranty*  So 
though  the  inteftate  covenanted  not  to  fue  Kinafton^  yet  he 
has  a  remedy  againft  the  other  covenantors!  therefore  it  is  < 
a  covenant  only.  %  Vent.  21  J*  Gawdenn).  Draper*  There 
areexprefs  words,  that  the  original  payment  fhould  ceafe, 
yet  that  was  not  held  to  be  a  defeasance )  and  yet  there 
could  have  btth  no  mifchief,  becaufe  there  were  no  other 
parties  to  the  deed  :  if  the  300/.  in  the  faid  cafe  had  been  a 
rent,  he  fhould  have  been  of  opinion,  that  the  fecond  deed 
there  would  have  amounted  to  a  grant  of  the  rent  for  the 
faid  timet  ifithadoeen  a  rent  for  years*  not.  for  life,  it 
would  have  been  a  grant  to  the  leflee  for  the  faid  time,  and 
afufpeniion  of  the  rent;  but  there  it  was  only  a  fum  in 
grofs,  which  neverthelefs  is  defeafible ;  but  held  the  con- 
trary, which  is  a  found  judgment,  upon  which  he  relied 
much*  And  for  thefe  reafons  judgment  Was  given  for  the 
plaintiff.     E*  relatione  nCri  Jacob* 


E 


Oliver  verf  Hunning. 

RROR  upon  a  judgment  in  C.  B.  in  art  a&ion 
^  m  againft  two.  And  one  of  the  defendants  was  outlaw- 
ed. And  exception  was  taken  to  the  writ  of  error,  becaufe 
it  mentioned  the  writ  to  be  brought  againft  one  Only,  But 
it  was  held  good,  becaufe  the  writ  as  to  the  other  was  de- 
termined by  the  outlawry.    Ex  relatione  niri  Jacob* 

Pierce  verf.  Paxton  •  imr,  Pafch.  m 

Will.  3.  B<  ft, 
S.C.Sdk.51*  R°t*94, 

DEBT  upon  bond.    The  defendant  pito&ed puis dar* 
rein  continuance  in   (*)  abatement,  payment  of  part  bondsmen* 
With  acquittance.     The  plaintiff  demurred.     And  per  Holt  of  part  can  only 
chief  juftice,  this  is  no  plea  in  abatement,  but  in  bar  for  j*  p!^*j?.f 
part.  Cro.  El.  34I.  May  V.  Middleton.     And  the  reafon  is,  j£  ^  flth|f 
becaufe  that  which  is  a  bar  before  the  action  brought  is  a  differently  re- 
bar  after,  becaufe  the  time  cannot  make  a  difference.     34  ported  1 2  Mod, 
H.  6.  r.  1.  6.     7  Ed.  4. c.  15.  Stile,  2i2c  is  an  obfeure  cafe,  ^igkaio 
but  there  it  is  pleaded  in  bar  of  the  whole,  which  cannot  be.  nukeaprofert 
The  cafe  of  entry  into  part  of  the  land  pending  a  real  ac-  »n  curiam  where 
tioft  is  different  from  this  cafe;    becaufe  there  pending  that  SJSSS?1 
the  plaintiff  fues  at  law,  .he  makes  himfelf  his  own  judge j  demurrer.    s«t 
but  here  he  purfues  his  demand,  and  the  defendant  here  con-  nunc  vide  4 
fents,  which  he  does  not  do  in  the  other  cafe.    There  is  a  ****  u-f-  *• 

{*)  In  ia  Mod,  the  pita  is  dated  to  have  bten  a  pfeai&bae 

Yya  difference 
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Pibice  difference  alfo  between  this  cafe  and  the  cafe  of  a  foreign 
Fax"  ow  attachment,  which  was  the  cafe  of  May  v.  MiddUton,  be- 
caufe  that  is  by  compuMion  of  law.  2.  The  plea  was  ill, 
becaufe  the  defendant  had  not  produced  the  deed  of  acquit- 
tance in  court.  Which  was  held  to  be  fubftance,  and  iff 
upon  a  general  demuirer.  And  refpondeea  Htfler  was  awarded* 

Ferrer  verf.  Beale.     Ante  339. 

Q*t  R  Bartholomew  Shower  moved  in  this  cafe  for  judgment? 
O  for  the  plaintiff,  becaufe  this  fpecial  fubfequent  damage 
b  a  fufficient  foundation  for  an  aftiony  and  that  for  great 
feafon*  becaofe  the  jury  could  not  have  eonfideration  of  if 
in  giving  damages.     And  he  compared  it  to  the  cafe  of  a 
nuifancer  that  a  man  might  have  an  a&ron  for  every  new 
dropping  of  the  water  ftom  the  eavev>f  *hc  houfc.  1.  There 
is  a  maim  laid  here*   and  therefore  the  prior  recovery  in  the 
a&ion  of  aflault  cannot  be  a  bar*  Mr.  Montague^  of  the  fame 
fide  faid,  that  if  A.  breaks  a  fea  wall,  and  the  owner  of  the  land 
recovers  damages  for  it  in  an  a&ion,  and  ereds  a  new  wall, 
and  before  it  is  dry  and  fettled  the  fea  throws  it  down  again, 
and  overflows  the  land,  &e.  for  tbis  fpecial  fubfequent  da- 
mage the  owner  may  have  a  new  aftion.     Holt  chief  juffice. 
This  is  a  new  qafe  to  which  there  is  no  parallel  in  the  books. 
Every  one  {hall  recover  damages  in  proportion  to  his  preju- 
dice which  he  hath  fuftained ;  and  if  this  matter  had  been 
given  in  evidence,  as  that  which  in  probability  might  have 
been  the  confequence  of  the  battery,  the   plaintiff  would 
have  recovered  damages  for  it-    The  injury,  which  is  the 
foundation  of  the  a&ion,  is  the  battery,  and  the  greatnefs 
or  confequence  of  that  is  only  in  aggravation  of  damages. 
In  fome  cafes  the  damage  is  the  foundation  of  the  adion,  as 
In  the  aftion  by  the  matter  for  battery  of  his  fervant,  per 
quod  fervitium  aniifit^  but  here  the  battery  only  h  the  fbun~ 
/  dation  of  the  aft  ion,  and  this  damage,  which  might  pro* 

bably  enfue,  might  and  ought  to  hate  been  given  in  evw' 
dence,  and  muft  be  intended  to  have  been  given  in  evi- 
dence in  the  fotmer  aftion,  and  that  the  jury  gave  damages 
for  all  the  hurt  that  he  fufferedj  for  if  the  nature  of  the  bat- 
tery was  fuch,  as  probably  to  produce  this  effed,  the  jury 
might  give  damages  for  it  before  it  happened.  As  to  the 
cafe  of  the  fea  wall,  the  plaintiff  would  recover  damages 
enough  in  the  fir  ft  aft  ion,  to  rebuild  it ;  and  if  he  rebuilds 
it  ill,  the  fault  is  his  own.  And  as  to  the  noifance  every 
new  dropping  is  a  new  nuifance.  As  to  the  maihem,  that 
is  nothing  3  for  a  recovery  in  battery,  &fr.  is  a  bar  in  appeal 
of  maihem,  4  Co.  43.  a.  becaufe  in  battery  the  plaintiff 
may  give  a  maihem  in  evidence,  and  recover  damages  for 
it*  And  Holt  chief  juftice  faid,  that  the  original  caufe  was 
*  .*■';  -tried 
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%  tried  before  him  eight  years  ago,  and   the  plaintiff  and  de-      *■»■« 
fendant  appeared  to  be  both  in  drink,  and  the  jury  did  not      b*a1*. 
well  know  which  of  them  was  in  fault,  and  therefore  they 
gave  the  lefs  damages.       The  plaintiff  could  not  obtain 
judgment,  the  court  inclining  ftrengly  againil  him* 


Barber  verf.  Palmer.  5^iflVJ, 

J  Will.  3.  B.  *L 

S.C.  Salk.i7S.     if  Mod.  J3P.  *<*•  i3S- 

DEBT  upon  bond  of  *6i  dated  the  fecond  of  April  Matter  in  bar 
1695.      The  defendant,   after  a  fpecial  imparlance,  cmnotbe  piead- 
craves  oyer  of  the  bond,  and  condition,  which  was  for  pay- ^  3Ccb*ne™ent# 
ment  of  13/.  3*.  the  tenth  of  January  following.     And  then  s^R.'cont. 
he  pleads  the  a£t  of  the  eight  of  this  king  for  compofition  1  Mod.  .14. 
by  two  thirds  in  number  arid  value  of  the  creditors  1  and  Jyjjjjn f  ngpDK 
pleads  a  compofition  accordingly,  f«f*.  in  abatement  of  the  nuance ade./ 
bill     To  which  plea  the  plaintiff  demurs     And  it  was  ad- fendant  waives 
judged,  that  this  matter  is  matter  of   bar,  but  cannot  be  his  former  pka> 
pleaded  in  abatement.     And  therefore  judgment  was  given,  ^o^cafe!* 
that  the  defendant  fljould  anfwer  over.    And  then  the  de-  Vide  Cro.  EL 
fendant  pleads  the  fame  matter  kx  bar.     Upon  which  the  49-PL  4- Str- 
plaintiff  demurs.    And  the  defendant  joins  va  demurrer.  "16^  £4. 
And  quia  -curia  nondum  advifatur^  day  is  given  to  the  parties 
itfque  diem  Veneris  proxime  pojl  crqftinum  Trin&atis  10  Will? 
and  fo  continuances  were  entered  from  thence  till  Monday     ' 
froxime  poft  tresjeptimanas  fancli  Jidichaglis^  and  from  thence 
to  Monday  proxime pofi  t 8  abas  Hilariu     At  which  day  the 
defendant  pleaded  (*)a  plea^iu'j  darrein  continuance  which  fr)VHeMoor% 
he  intended  to  be  a  defeafanceof  the  debt.     But  upon  de-  871-  **tc,  265. 
murrer  the  court  adjudged,  that  it  amounted  but  to  a  cove*, 
jiant.     And  now  it  was  argued  for    the   defendant  by  Mr, 
J>lace,  that  the  court  neverthelefs  ought  to  confider  the  plea 
in  bar  >  and  if  that  was  good,  the  plaintiff  could  not  have 
judgment     H0LZ1.  Stoner  v.  Gibfon^    in  point.     But  the 
court  gave  judgment  for  the  plaintiff,  nifty  cifr.  holding  that 
the  pleading    of  the  latter  plea  was  a  waiver  of  the  former 
plea  in  bar.     And  the  laft  day  of  this  term  Raymond  urged 
the  iame  cafe  in  Hibart  for  the  defendant  5    and  alfo  that  it 
is  laid  down  as  a  rule  in  many  books,  that  -the  court  muft 
judge  upon  the  whole  record  5  and  therefore  if  it  appears 
•  upon  the  whole  record,  that  the  plaintiff  ought  not  to  give 
judgment,  the  court  cannot  give  it  for  him.     Hob.  56.  7  Ed, 
A-  31*  ter  Ch***  *°  &&  4:  7-  "•     But  notwithstanding  this 
the  chief  juftice  faid,  that  without  doubt  it  was' a  waiver  of 
the  former  plea;  and  if  it  were  not  fo,  pleading  would  be 
infinite.     Therefore  the  caufe  fhewn  for  the  defendant  was 
difallowed.     And  judgment  was  given  for  the  plaintiff. 

Slaney 
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Slaney  verJ'.Sfoney. 

B.C.  n  Mod.  524: 

Q^WhttW  a     y  N  debt  uppn  bond  the  defendant  pleaded  outlawry  in  the 
In  tor  wdcnL   X  plaintiff,  and  began  it,  *#w  ««fft  and  concluded  in  abate- 
tainingnuuer     roent.     And  Mr.  mulfo  moved,  to  try  ^he  opinion  of  the 
in  bar,  but  con-  court,  whether  this  Qibuld  be  taken  to  be  a  plea  in  abate, 
^^^^-ment,  ora  pleainbar;    if  in  abatement^    then  it  did  not 
confideredasa  come  in  in  time,  otherwife  if  a  plea  in  bar.     Befides,  that 
plea  in  bar,  or  a  if  it  (hould  be  adjudged  to  be  a  plea  in  abatement,  and  the 
Pkai"*^t?"      plaintiff  (hould  reply  as  to  a  plea  in  bar,  it  would  a  dif. 
incatonijr.         continuance.     For  which  the  cafes  of  Bijji  v.  Harcourt*  3 
Mod.  281.     Bonner  «/.   Hall)    antey    338.    and  Medina  v. 
Stoughton^  ante*  593.  were  cited.    In  which  laftcafc  the  de- 
fendant in  his  plea  prayed  judgment  de  narratione^  and  it  was 
objeded,-  that  this  was  a  concluiion  in  bar  j    and  the  plain- 
tiff demurred,  and  concluded  as  to  a  plea  in  bar ;  and  yet 
judgment  Was  given,  that  he  Ihould  anfwer  over.     But  to 
that  the  court  laid,  that  they  gave  fuch  judgment,  becaufe 
if  it  were  erroneous,  that  the  defendant  could  not  take  the  ad- 
vantage of  it,  no  more  than  of  allowing  an  effoin,  where 
an  effoin  oughevpot  to  be  allowed,  which  is  for  the  defend* 
ant's  advantage.    Adpurnatur  {a\ 

(«J  According  to  the  report  in/ 12  Mod.  524-  the  court  afterwards  ordered  the  defendant  tt 

Qjew-caufcwby(  he  fliould  not  amend  tbeconclufion.  '  •  ' 
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Parfons  verj.  Gill. 

S.C.  but  very  differently  reported,  Com  117. 

MR.  Broderick  made  a  motion  to  refer  the  regularity  of  a  weft  of  «*. 
an  execution  to  be  examined  by  the  matter,  fcfr.  al-  «*«kn  may  tar 
leging  it  to  be  irregular  for  this,  that  the  writ  of  execution  ^^^^y 
bore  te/ftthe  firft  day  of  Hilary  term,  returnable  the  i?*^*'' which  the judg. 
term  following,  and  the  judgment  was  of   Hilary  term;  fo  mem  is  entered. 
.  that  the  writ  of  execution  might  have  been  fued  perhaps  ?Jthci<|fenJ,lt 
before  the  judgment  given.     Befides,   that  the  judgment  aftwthe'plain!* 
was  figned  after  the  death  of  the  defendant,  for  the  defend-  tiff  is  imitfed  to 
ant  died  the  firft  of  Aprils  and  the  judgment  was  affigned  the^l*)!1^  hy* 
fecond  of  Aprils  which  being  before  the  offoin  day  of  i?^^  tu%  fignedt" 
term,  related  to  Hilary  termj    and  therefore  altogether  ir- and  it  can  be* 
regular.     But  the  motion  was  denied,  becaufe  (f>er  curiam)  ?^td?*?f  * 
thepra&ice  is  always  fq,  and  well  enough,  d*atn*  itma£ 

766*.  849.    Str.  882.    jP.Wm8.39S.    Northern  v.  Oliver.     2  Barnes,  20$.  j awkei  v.  At 
kin/00.    2  Barnes,  209,    Vide  Bust.  227?.    Sfr.  ic3i.    17  Car.  *.  c.S.f.t. 

Sir  Richard  Leving  verj.  Lady  Calverly,  . 

S.C.  but  very  differently  reported,  12  Mod.  561,    Com.i|»\ 

ERROR  <7.  B.    The  error  was  affigned  for  want  tf*|£  jJJJj* 
an  original)  and  upon  a  certiorari  fued  the  return  was,  affig^forer- 
that  no  original,  He.     Upon  which  the  defendant  in  error  ror,  and  upon  a 
fuggefted,  that  there  was  an  original  of  another  term  j  and  ccrti?*Jire" 
upon  a  certiorari  faed  by  him,  an  original  was  returned,  and  that  there  itCno 
an  entry  made  thereof  upon  the  roll.     And  Mr.  IJrwferwvf  original,  the  de- 
moved,  that  it  was  irregular,  becaufe  the  defendant  fhould  fcndant  in  error 
have  given  notice  in  writing  to.,  the  plaintiff's  attorney  be-  S^^har;  "*" 
fore  he  fued  the  certiorari.     That  the-pra&ice  was  fo;  and  there  is  anori- 
in  a  cafe  between  Nayden  and  JVinierbrttom*  Mich.  10  Will.  g»naiof  another 
3.  fuch  a  rule  was   granted.    But  Holt  chief  juftice  t^^^Y^Mk 
that  it  could  be  no  prejudice  if\  the  writ  c(£  errors   To  which  without  g.vmg 

Mr..  »ny  notice  to  the 
plaintiff  *s  attcr- 
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Lftv!N«  Mr,  Brodtriek  anfwered,  that  the  writ  of  error  was  brought 
Calveeiy.  *or  tn's  rea^oni  anc*  therefore,  he  ought  to  have  his  colts, 
which  he  would  lofe,  if  the  judgment  fhould  be  affirmed. 
But  to  that  the  chief  juftice  anfwered,  that  if  the  lord  keep* 
er  had  been  of  opinion,  that  the  plaintiff  ou^t  to  have  had 
hk  cofts,  he  would  not  have  granted  the  libefrty  of  filing  an 
anginal,  before  ©ofts  were  paid  by  the  defendant.  And  the 
motion  was  denied. 

NaiWs  Cafe 

S.C  nMod.  561.    Hofc,4?4« 

•  JtfdlJLORi  an  attorney  of  the  common  pleas,  was  ar- 
feench  Say  grant  refted  in  London  upon  a  plaint  levied  in  one  of  the  (be-* 
a  habeas  edi  pus  riffs  cpu rts  of  London  y  and  was  carried  to  the  counter.  A 
to  bring  up  a      writ  of  ne  exeat  regno  iflued  out  of  chancery,  againft  him, 

SKftTriff^111  and. was  delivered  to  the  fccr»ff  whilft  he  was  therc-  up°» 

cuAody  upon  a  which  Nailor  made  application  to  Mr.  juftice  Turton  at  his 
ne  exeat  regno,  chambers,  and  afterwards  to  my  lord  chief  juftice  //*//,  to 
JJdrt^ffl  m  have  a  habeas  corpus  to  remove  himfelf  into  the  Marjbalfeax 
toSfab  nW"  actions  being  entered  againft  him  in  the  king's  bench.  And 
an  order  was  made,  that  it  fhould  be  moved  in  B.  R.  And 
now  Mr.  Broderick  moved,  that  the  habeas  eorpus  ought  not 
to  be  granted  in  this  cafe.  i.  Becaufe  the  writ  of  ne  exeat 
regno. commands  the  flieriffto  take  fecurity,  and  to  tranfmit 
it  into  chancery  i  which  he  cannot  do,  if  this  habeas  corpus 
ihall  iflue  out  of  this  court.  2.  They  in  chancery  only 
know  what  fecurity  is  fufficicnt,  being  only  conufant  upon 
what  grdund  this  writ  was  granted.  3.  They  in  chancery 
can  only  grant  a  fuperjedeas.  Scil  curia  contray  that  the  ha- 
beas corpus  ought  to  be  granted ;  th^t  the  king's  bench  may 
receive  and  judge  of  the  fecurity  taken,  and  that  he  ought 
to  remain  there,  and  that  they  may  then  grant  a  fuperfedeau 
Sed  adjournatur* 

Byne  verf.  Dpdderidge. 

A    fto  T\/T^"  Cbejbyre moved  againft  a  rule  for  fettingthis  afidc* 

in  lieu  of  tithed  ivJL  being  granted  to  difcharge  another  rule  before  made, 
2s.  in  the  pound  by  which  a  prohibition  was  granted  to  the  fpiritual  court, 

rtfenfed^  ***    *°  "^  *  *"'*   t^CFC   *°T   tltnCS»  UPon  ^u88C^0n  °^  a  M****** 

badmodus.3  R.  anc*  lms  k^  ru'e  was  n^ade  upon  allegation,  that  the  plain- 

acc.poA.  1158.   tifF  had  had  a  prohibition  granted  before,  and  that  he  had 

(a)  declared  upon  it,  and  that  iflue  had  been  joined  upon  it, 

and  a  vefdi&  'found  in  it  againft  the  plaintiff*     And  that 

which  Mr.  Cbe/byr*  now  urged   againft   this  rule  was,  that 

this  tnodusy  upon  which  the  »  rule  was  made  for  the  granting 

of  a  prohibition,  varies  from  the  modus  y  upon  which  the  pro* 

kibition;had  >bein  granted, betbre,.  and  the  verdift  had,  &r. 

'         -  (tfj Sec fh- Record,  LUlrEnt.^i.J 

/  And 
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And  therefore  that  this  cafe  was  not  within  50  Ed.  3.  e.  4:  By** 
For  the  prefent  modus  fuggefted  is,  that  they  have  ufed  to  pay  ooppi*ID<E# 
a*,  in  the  pound  of  the  rent  leferved  ;  whereas  the  former  - 
modus  was,  that  they  ufed,  Uc.  to  pay  2s.  in  the  pound 
of  the  profits  received.  And  be  cited  Hob.  192.  Againft 
this,  Mr.  Broderick  faid,  that  this  modus  was  not  good ;  for 
as  it  is  laid  in  the  fuggeftion,  if  the'  plaintiff  keeps  the 
lands  in  his  own  hands,  he  (hall  pay  nothing  to  the  parfonj 
for  the  modus  is  laid  to  be  paid  out  of  the  rent  referved. 
2.  He  may  let  a  leafe  at  a  fmaller  rent  upon  payment  of  a 
fine.  And  he  cited  I  Roll.  Rep.  378.  2  Ventr.  47.  But 
(pif  Cbejhyre)  that  would  be  a  fraud.  Curia  contra.  It  would 
not  be  a  fraud.  And  per  Holt  chief  juftice,  1.  This  can- 
not be  a  modusy  it  amounting  to  as  much  as  the  tithes  in 
Jcind  ;  but  it  may  be  a  cpmpofition.  2.  A  cuftom  cannot 
be  applied  to  rents  referved  from  time  to  time  upon  frequent 
pew  refervations.  And  the  rule  for  difcharging  of  the  rule 
granted  for  the  prohibition  was  madeabfolute. 

Bafs  verf.  Firmen. 

IN  debt  upon  a  bond  made  in  this  manner,  Noverint  uni-  ^cnhaa^m# 
verjiper  praefentesme Firmam  de  Perth  Amkoy  in  er  binds  tomfctf* 

trovincia  de  IVeJIJerfey  teneri  et firmiter  obligari  to  the  plain-  by  hi$  defcrip- 
tiff  in   80/.  legafis  monetae  praedi£tae>  Ufc.  the  plaintiff  de- J™  ^°f; 


fafitim  pleaded,  at  the  trial  before  Holt  chief  juftice  at  Guild-  monetae  prae- 
ball,   Pafch.    13  Will.  3.  the  plaintiff  was  non-iilit;    the^^J^j*  • 
chief  juftice  holding,  that  this  bond  bound  the  defendant  in  payment^*  faT 
Ac   money  of  Wejl  Jerfey^  not  of  England,  the  condition  mgn money, 
of  the  bond  being  alfo  for  payment  of  40/.  of  the  faid  pro-  J*»°pJr*oV»A 
vince.     And  now  the  plaintiff  brought  a  new  a£tion  uponmoJ£Llfn 
this  bond  in  the  detinet  as  of  foreign  coin  ad  valorem  of  fo  The  proceedings 
much  of  the  money  of  England.      And  this  term  feijeanti,lana£j0,l^J    /& 
Hall  moved,    that  the  plaintiff  might  not  proceed,  before  toaufctlk^        ^ 
he  had  paid  the  cofts  of  the  former  nonfuit.     Which  toaspbkitiffhat  ndt 
oppofed  by  Raymond  for  the  plaintiff,  and  denied  by  the  P^the  cofts  of 
court.     Becaufe  the  merits  did  not  come  in  queftion  in  the  fofjn1^*^*1 
trial,  upon  which  he  was  nonfuit,  but  he  was  nonfuit  only  caufe  between 
upon  the  variance.  And  the  faid  rule  is  grautable  generally  nimfeif  and  the 
only  in  ejeftment.  «J*£«  unk& 

*         ■»  the  merits  were 

decided  in  fuch 
iaraieradion.    R.acc.Str.  878.    3  Wilf.  149.    BU  609.    Lasanes  t.  Pritchard.    1  Barnes, 
loo.    Vide  port.  13 od.    BI.  74 1.    Except  in  ejedment.    Vide  Str.  1152.    Holdfaft  ▼.  Jack- 
fcn.    2  Barnes,  107.  Bl.  904-  1x58. 1180.   Lawfon  v.  Law.  B. R.  H.  25.  G.  R.  1  1.  R. 
4*1..    ~ 

Rowland 


/Z/4*4 
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Rowland  et  al.  verf.  tf  ockenhulle  ct  ai\ 
In  the  Exchequer. 

JD  0  WL  AND  and  others  bring  an  ej<*dment  in  Chtfter 
againft  the  defendants.  Upon  which  the  defendants 
exhibited  their  bill  in  the  court  of  exchequer  of  Cbe/?erf  which 
is  the  chancety  there,  againft  the  plaintiffs.  And  to  pro- 
cure an  injunction,  they  fuggeft  in  their  bill,  that  one  of 
the  defendants  in  the  bill  plaintiffs  in  the  ejedment,  dwells 
out  of  the  county  palatine,  and  therefore  they  pray,  that 
fervice  of  the  injunction  upofi  the  attorney  of  the  defendants 
in  the  bill  may  be  good  fervice.  And  an  order  was  made 
accordingly.  Upon  which  Mr.  Che/byrey  upon  producing  a 
copy  of  the  bill  and  order,  moved  in  the  exchequer  for  a  pro- 
hibition. Anti  a  rule  was  made  that  they  fhould  {hew  caufe 
why,  13c.  And  now  Mrv  Ward  {hewed  caufe.  Stdnon 
allocatur^  becaufe,  1.  They  cannot  ferve  the  proeefi  of  their 
exchequer  upon  a  man  out  of  the  jurifdidion.  %.  They 
cannot  make  a  fupplemental  order,  to  fupply  this  defeft  of 
the  jurifdi&ion.  3.  They  cannot  proceed,  where  part  is 
out  of  their  juriftli&ion,  ^Vnd  the.  rule  for  a  prohibition 
was  made  abfolute, 

1 

Holdin  verf.  Sutton. 

S.  C.  12  Mod.  565. 

An  action  in  the  TT^EBT  was  brought  by  the  ohinriff  upon  an  efcape 

debct?di.dcti"k  JLy  done  by  the  defendant  rnarlhal  of  this  court  in  die 

^^cnU?n  ti.me of  the  teftator,  and  it  was  brought  in  the  debet  tide-. 

the.denntt  only,  tinet.     Upon  nil  debet  pleaded  yerdid  for  the  plaintiff.    And 

.isobieftionabit   now  ferjeant  Hall  moved  in  arreft  of  judgment,   that  mis 

An^ftontf       a£tion  cannot  be  maintained  in  the  debet  andaztixet,  but 

debt  by  a  man  as  ought  to  have  been  brought  in  the  detintt  only.     And  it  was 

executor  ought    admitted,' that  after  demurrer  it  would  have  been  HI.     But 

£££|d!ede    aranothcr  <ky  Mr.  Pare  William*  and  Mr.  Beuli  for  die 

Vide  5  Co.        plaintiff  argued,  that  this  m was  aided  after  verdift  by  16  W 

ii. b.      '        1  j  Car.  2.  c^  8.     And  for  that  they  cited  1  Sid.  342.  Gw*- 

berv.  JVation^  debt  againft  the  heir  brought  in  the  detnut 

only  upon  a  bond  of  the  anceftor,  in  which  be  bound  him- 

felt  and  his  heirs,  good  after  verdi£t,  though  it  ought  to 

have  been  in  the  debet  and  dttinet\  and  1  Sid.  379.  Fruen 

v.  Porter.    But  the  court  feeroed  to  the  contrary,  becaufe 

it  would  alter  the  nature  of  the  action,  and  therefore  the 

right  was  not  tried.     And  judgment  ftayed,  nifty  t£c. 
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Rex  verf.  Symonds. 

S.  C.  1  a  Modi  566. '  Hole  406. 

VTmonds  was  brought  into  the  king's  bench  upon  a  habeas 
^    corpus  dire&ed  to  the  keeper  of  the  New  prifin.  And  by 
the  return  thereof  it  appeared  that  fhe  was  committed  by  Mrr 
Perry  a  juftice  pf  peace  to  Newprifon^  becaufe  fhe  was  a  lewd, 
idle  and  diforderly  perfon,  for  that  fhe  yras  found  in  a  re- 
puted bawdy-houle.     And  Mr.  Eyre  moved,  that  (he  might 
be  difebarged,   becaufe  the  commitment  was  illegal  \   1. 
Becaufe  the  bare  being  found  in  a  bawdy-houfe  was  no  caufe 
pf  commitment.     %.  Becaufe  ( a)  the  juftices  of  peace  could  W  ^  ** 
not  commit  to  New  prifo.    And  per  Holt  chief  juftice,  the 
barely  being  in  a  fufpetted  houfe  at  a  time  not  unfeafonable, 
fball  never  be  caufe  of  commitment ;  but  the  juftices  may 
commit  a  fewd,  idle,  and  diforderly  perfon;  therefore  a  ge- 
neral commitment,  that  (he  was  an  idle  and  diforderly  per- 
son* had  been  good.    But  here  the  juftice  of  peace  aHigns 
(i)  that  for  caufe  of  idlenefs  and  diforderlinefs  which  is  no  M  Vl^  »•" 
caqfe,  vi%.  the  being  found  in  a  houfe  of  ill  repute  ;  and  T*  R*  2*u 
therefore  this  commitment  feem$  ill.    But  then  upon  read- 
ing fever^l  affidavits  concerning  the  debauchery  and  qbfeene 
actions,  t£c;   of  the  defendant,    the  (c)  court  refufed  to  W  Vide  ant* 
difcharge  her  without  bail  found.    And  therefore  becaufe  48* 
ihe  could  not  find  bail,  (he  was  committed  to  the  Marjhalfea. 

tfhe  Inhabitants  of  the  Parifh  of  St.  Andrew's 
Underfhaft  in  London  verf.  Jacob  Mendez 
.  de  Breta, 

THE  defendant  being  a  Jew  had  ao  only  daughter,  An  order  upon 
who  yras  converted   from  Judaifm^    and  embraced  a  father  to  ratk* 
Chriflianity.  Whereupon  (a)  the  defendant  turned  her  out  of  S?^J2S^S 
his  doors,  and  refufed  to  allow  her,  any  maintenance.     Upon  fatethat  &h» 
which  on  complaint  made   to  the  juftices  at  the  general  either  poor,  «r 
quarter-feflions,  they  reciting  that  flje  was  the  daughter  of  uJ^j3MQ^^ooo«^ 
toe  defendant,  and  that  he  was  a  man  able  to  maintain  vST+j.  iifc 
her,  made  an  order  for  the  defendant    (being  very  rich)  c.  i.  f.  7." 
Jhould   allow  ber    %os.  per  month  for  her    maintenance, 
under  the  penalty  of  12/.    And  this  order  they  founded 
upon  the  43  Eltz.  c.  2.  /  7.     And  now  Mr.  Dee^  Mr. 
Cewptr  and  Sir  Bartholomew  ohower  made  a  motion  to  quafh 
this  order,    becaufe  the  juftices  have   not  any  jurifdidtion 
to  make  fuch  an  order,  it  not  being  within  the  laid  ftatute, 
becaufe  it  was  not  allclged  that  (he  was  poor,  or  likely  to 
became  chargeable  tp  the  parifh.     And   the    order  was 
qua&ed. 

(4)  Vide  Ann.  St.  1.  c.  30. 

Chauncey 


7©o 


Spcr/Tru. 

13.  wm.  *, 

B.  R.  Roc  8*. 

To  a  jufti  fixa- 
tion «ndei  a 
warrant  granted 
co  a  public  fta- 
tute  though  it 
fet  out  the  ad, 
the  plaintiff 
may  take  the 
general  traverfe. 
S.  C.Holt 409. 
and  more  at 
targe  1 2  Mod. 
5S0.  Vide  Com. 
Pleader, 
p.  18.  &cid 
Id.voL$.p.co6. 
If  a  ftatute  im- 
pofes  a  penalty 
for  neglc&s  re- 
lative to  a  par* 
ticular  fpecies 
of  any  com- 
modity, a  jufti- 
fication under 
the  ad  for  raif- 
ing  the  penalty 
muft  fliew  that 
the  commodity 
inrefpe&of 
which  the  ne-  - 
gleel  was  com- 
mitted was  of 
that  particular 
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Chauncey  verf.  Windc  et  alf. 

•  S.  C.  Safe.  628, 

TRefpafs  for  taking  of  the  plaintiff's  (alt.  The  de- 
fendant juftificd  under  a  warrant  from  the  commit- 
fioners  of  the  dirty  upon  fait,  by  virtue  of  an  ad  of  pat  fo- 
ment lately  made,  10  and  IX  W.  3.  c.  22.  f  10,  which 
prohibits  the  lading  of  fait  upon  any  fliip,  before  it  has 
been  weighed  by  the  officers  of  the  duty,  under  penalty, 
tfc.  The  plaintiff  replied,  that  the  defendant  feifed  it  of 
his  own  wrong,  abfque  tali  caufa,  generally.  The  defend- 
ant demurred.  And  Mr.  Ward  for  the  defendant  argued, 
that  the  replication  was  ill,  becaufe  the  defendant  justified 
as  fervant,  and  therefore  the  fpecial  matter  ought  to  be 
traverfed :  and  fuch  general  travcrfe  is  not  good.  8  Co.  67. 
Crcgate's  cafe.;  1  Roll.  Rep*  47.  and  held  accordingly,  Hill. 
6  JVUL  W  Mar.  between  Thome  and  Birth*  intr.  Trnu 
6.  Rot.  819.  2  Keb.  266.  Lambert  v.  Keihtm  accord.  Cro. 
Eliz.  539.  2.  The  defendant  juftifies  by  authority  given 
by  the  law,  and  therefore  fuch  general  traverfe  is  not  good, 
2  Roll.  jtbr.  694.  And  this  is  proved  by  the  ftatutes  of  the 
commiffioners  of  {ewers,  becaufe  there  liberty  is  given* 
where  juftification  is  made  under  the  faid  ad,  to  make 
fuch  replication,  de  fin  tort  demefne  abfque  tali  caufa  ;  which 
implies,  that  without  fuch  provifion  made  by  the  ad,  it 
could  not  have  been  pleaded  fo  generally.  Againft  this  it 
was  argued  by  Mr.  Eyre  for  the  plaintiff,  that  the  replica* 
tion  was  good.  He  agreed,  that  where  a  juftification  is 
made  under  matter  of  record,  a  fpecial  anfwer  ought  to 
be  given  to  it;  as  where  a  juftification  is  made  under  atu- 
fiasy  fieri  facias*  lie.  and  a  replication  de  fin  tort  demefne 
abfque  taS  caufa  is  not  good. ,  But  the  faid  rule  is  not  gene- 
ral, but  liable  to  fome  diftindions  ;  as  where  the  matter 
of  record  is  but  inducement  to  the  adion,  there  fuch  fpe- 
cial anfwer  is  not  requifite.  2  Leon.  102.  And  in  this  cafe 
this  ftatute  is  but  inducement  to  the  juftification,  for  the 
defendant  had  no  need  to  have  pleaded  it,  it  being  a  gene- 
ral ftatute ;  but  it  would  have  been  a  good  plea,  to  have 
faid,  that  the  fait  was  carried  on  board  of  the  (hip  after 
the  ninth  of  May,  fffr.  un weighed  by  the  officers ;  and  there- 
fore here  all  the  fubftantial  part  of  the  plea  is  matter  of 
fad,  and  the  record  is  not  involved  in  the  traverfe,  which 
is  die  reafon  that  fuch  traverfe  here  is  good  ;  contra 
where  the  record  is  involved  in  the  traverfe  with  the 
matter  of  fad.  Befides,  that  this  rule  ought  to  be  under- 
stood, where  the  matter  of  record  may  be  traverfed ;  but 
a  general  ad  of  parliament  cannot  be  traverfed,  becaufe  it 
is  matter  of  law,*  and  matter  of  law  cannot  be  traverfed. 
Objedion:  Tha{  here  the  defendant  juftifies  under  an  au- 
thority derived  from  the  law,    and  therefore  fuch  general 

traverfe 
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traterfe  cannot  be  good.  Anfwer:  The  third  refolution  C*av*c*y 
in  Crogate's  cafe  contradi£te  the'firfi.  16  Hen.  J.  c.  2.  That  wi*j>*. 
'fuch  traverfe  is  eood.  And  as  the  cafe  in  Rollers  Abridgment 
cited  by  Mr.  Ward  (by  him)  it  is  not  law,  becaufe  fuch 
general  traverfe  is  aided  by  verdi£t.  Raym.  50.  Collins  v. 
JValker*  And  in  Co.  Entr.  64.3.  in  trefpafs  and  aflault,  {he 
defendant  juftified  under  the  ftatute  de  malefaftorlbus  in  paf- 
cis,  the  plaintiff  replied  as  here,  and  held  good.  To  which 
Mr.  Ward  for  the  defendant  replied,  that  in  this  cafe  the 
ftatute  is  not  inducement,  but  the  point  of  the  juftification, 
and  therefore  fuch  traterfe  is  ill.  And  he  cited  Bro.  dcfon 
tort,  demefne  21.  And  (by  him)  the  third  refolution  in  Cro* 
gaU*s  cafe  does  not  contradict  the  firft,  becaufe  the  pro-*  . 
ceedings  in  a  court  baron  are  but  matter  of  fa&,  not  of 
law.  And  per  Holt  chief  juftice,  the  replication  feems 
good,  becaufe  the  ftatute  is  a  general  a&,  and  had  no  need 
to  be  pleaded.  But  then  exception  was  taken  to  the  plea, 
that  it  does  not  appear  what  fort  of  fait  this  was  ;  and.  per- 
haps it  was  bay  fait,  which  is  not  within  the  aft;  and 
therefore  the  plea  is  ill,  becaufe  it  does  not  fhew,  that  the 
fait  was  fuch  as  the  a&  extended  to.  And  for  this  reafon 
judgment  was  given  for  the  plaintiff,  niftj  &c< 

Warner  verf.  Green. 

S.  C.  12  Mod.  580. 

CASE  for  continuance  of  a  nuifance-    The  defend- 
ant  pleaded,    that  the  plaintiff  was  excommunicate, 
an  \  did  not  fhew  (a)  the  certificate,  nor  for  what  caufe  the  'x*i  VHetotir, 
excommunication  was  j    and   concludes   his    plea  with  a  £ft*(  ie&t  20ri 
prayer,  that  the  parol  temantat  fint  die^  without  faying  (b)  (t>)  Vide  3  Co. 
qitoufquc.     The  defendant  demurs.    And  for  thefe  reafons  J?*^*.6*'  m- 
tefpondes  oujler  was  awarded*  u,!  34'  '* 


c 


Pink  verf.  Rudge.  intr.Tnn.  i3 . 

J  °  Will.  3.    Rot.' 

A  S  E  upon,  feveral  promifes.    The  defendant  pleaded  Vide  ante  431* 


the  ftatute  of  limitations.  The  plaintiff  replied  a 
claufumfregit  fucd,  returnable  in  C  B*  before  the  fix  years, 
ta  tntentione  to  declare  in  this  a&ion  upon  the  cafe ;  and 
did  not  fhew,  that  the  writ  was  continued-  And  upon 
demurrer}  judgment  for  the  defendant* 

Robert* 
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Roberts  verf.  Price  ct  al-,  manucaptores  Brook, 

IN  Jclre  facias  upon  a  recognifance  of  bail,  the  defendant 
pleaded  that  no  aap/*;  iffued  againft  the  principal*  The 
plaintiff  replied,  and  (hewed  a  capias j  returnable  coram  do- 
mino rtgi  apud  Wejlmonajlerium  era/lino  Ajunfwni**  The  de- 
fendant rejoined  nul  titl  record.  And  upon  producing  of  the 
•  record  it  agreed  with  the  record  pleaded  in  omnibus^  only  in 
the  words  apud  Weftmonajieriumy  inftead  of  which  there  was 
the  word  uhicunque.  And  held  no  failure  of  the  record* 
Ex  motione  niri  Broderick%  who  cited  16  AJfif.  pL  9*  Hob. 
55.     36  Hen.  6.  2. 

Rex  verf.  Marks. 

MR.  Eyre  moved  for  the  qua(hing  of  an  indi&ment 
for  the  unlawful  taking  vi  ct  armit  of  ten  pounds 
in  pecuniis  numeratis  of  J.  S.  1.  Becaufe  an  adion  lies* 
2.  Becaufe  it  ought  to  have  been  (hewn,  how  many  ounces 
thefe  ten  pounds  oountained,  and  therefore  it  was  uncer- 
tain. Sed  non  allocatur;  becaufe  the  court  knows  well 
enough  how  much  money  makes  a  pound,  and  it  is  certain 
enough. 

Hopkins  verf.  Squibb. 

Apfeaofprfri-  TN  an  a&ion  upon  the  cafe,  the  defendant  pleaded,  that 
ledge  by  an  offi-  Jl  by  cuftom,  time  whereof,  6fr.  rejindentesy  &c.  (inftead 
cerofaoyoftht  0f  reJi^entes)  in  fcaccario  dotnini  regisy  et  negotiis  ipfiut  aomini 
minfter  need  not  re£'s  Midem  jug  iter  intendentesj  ac  eorum  minijiri^  &c.  alibi  nmt 
Hate  the  cuftom  traherentur  inplacita  quam  in  fcaccario praediclo  qtiamdiu  idem 
whldi060*!*     fcac*aTtum  apcrtumforet  5,  and  then  he  (hews,  that  he  at  the 

blnioMi'pril  t»ine  °f  tne  ®lnZ  °f  x^e  kill  wzs^  anc*  now  *s»  C'CI*  °f  *« 
vilcge,  Itirfuf-  nichils,  He,  and  that  he  attended  there  perfonaliter,  fcta 
ficicnttf  itfhewi  and  (hews  the  writ,  &c.    The  plaintiff  demurs  fpecially, 

te^SStor  And  Mrv  Southoufe  urZci*  that  the  Plca  was  i,K     *•  J&ecaufe 

and  that  his  at-   there  was  not  any  fuch  word  as  refindentes,  but  it  ought 

tendance  on  the  to  be  refidentes.    Rajl.  Entr.  473.     2.  The  cuftom  extend* 

court  isneeef-     onjy  to  pefamjugittr  intendentesy  &c.  and  the  averment  is  of 

an  attendance  perfonally,  which  is  not  within  the  coftom. 

Sed  non  allocatur.    For  per  Holt  chief  jtift ice,  it  is  enough 

to  fay,  that  the  defendant  was  clerk  of  the  nichils  infeacca* 

ri$Y  and  his  refidence  neceffary  there,  and  then  to  (hew  the 

writ ;  and  the  other  is  but  recital,  and  not  neceffary.    And 

therefore  judgment  was  given  for  the  defendant,  that  the  plea 

fhould  be  allowed. 

Pollard 
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Pollard  verf.  Gerard, 

S.C.  Salfc.  333'    Hok,59*-  and  rather  more  at  targe,  xi  Mod.  dot. 

A  Motion  was  made  for  a  prohibition  to  be  direfted  to  Thereafter  of 
the  court  of  the  archdeacon  of  MiddUfex,  to  ftay  a#0>tf«iwl  court, 
furt  there  by  Gerard  againft  the  plaintiff  for  fees,  viz.  jj.  ^^.£#7*** 
due  to  him  as  regifter  from  Pollard,  being  fworn  before  him  vide  Com.  Pro* 
churchwarden  of  the  church  of,  &c.  upon  fuggeftion,  that  h?i??LF:s" 
the  office  of  regifter  is  a  temporal  office,  and  all  profits  and  l'^       * 
fees  due  to  it  fuable  at  common  law.     And  a  rule  was  made, 
that  they  (hould  (hew  caufe,  why  a  prohibition  fhould  not 
be  granted.    And  now  Mr.  Broderuk  (hewed  caufe  againft 
it.     And  he  agreed,  that  (a)  prohibitions  had  been  granted,  (a)  vide  4  Mod 
to  ftay  fuits  there  tor  fees  due  to  the  pro&ors  j  but  in  this  2?4- 
cafe  the  spiritual  court  may  make  a  better  judgment,  whe- 
ther the  fees  in  demand  are  due  and  reafonable.     Befides> 
that  they  are  fo  finall,  that  it  would  not  be  worth  while  to 
bring  an  action  at  common'  law  for  them ;  and  in  fuch  cafe 
this  court  will  not  drive  the  party  to  the  tedious  and  expen- 
five  remedy  of  an  a&ion.    In  this  court  the  door-keeper* 
claim  fees  by  cuftom,  and  fees  are  due  to  the  marfhal,  cryer, 
&c.  at  the  affizes  %   and  in  fuch  cafes  if  the  parties,  who 
ought  to  pay  their  fees,  refufe  to  do  it,  this  court,  or  the 
judge  of  ai&ze  refpeftively,  exert  their  authority  and  com- 
mit perfons  refufing  to.  pay  their  fees,  and  do  not  drive  the 
party  grieved  to  their  a&ion  ;  and  (by  him}  this  is  the  con- 
ftajit  praAice,    But  per  Holt  chief  juftice,  He  knew  of  no  ... 
fuch  pra&ice;  and  (by  him)  He  could  not  commit  a  man,  ahJhTm^ 
for  not  paying  the  faid  fees.    If  there  is  right,  there  is  re-  forrcfuf^to 
medy ;  and  indebitatus  affumpjh  will  lie,  if  the  fee  is  certain;  W^wtiwa. 
if  uncertain,  quantum  meruit.    It  was  held,  15  Car.  a.  in  ^o9[\zlA9d 
fcaceariO)  that  a  regifter  cannot  fue  for  his  fees  in  the  (piri- 
tual  court.    And  therefore  a  prohibition  (hall  be  granted, 
and  if  the  parties  will,  the  plaintiff  (hall  declare  upon  it,  to 
the  end  that  the  matter  may  be  determined  more  judicially* 

Watfon  verf.  Huddlefton.  wSJ'ro!3 

ERROR  of  a  judgment  given  in  the  court  of  CarlijU  if  aman  -m de- 
in  debt  upon  two  bonds.     The  plaintiff  declared  there  bribing  the  dare 
upon  a  bond,  dated  the  tenth  of  February  bfF.&M.  anno-  Q{%bont?(fen 

Jut  Domini  1693.  Judgment  by  default.     And  upon  error  ofth^kingi^ 
rought,  and  the  general  errors  affigned,  Mr.  Ward  far  the  weHasthatof 

plaintiff  in  error  argued,  that  there  was  no  fuch  day  as  the  wrL^^  and 

r  .  '  memionsas  that 

of  the  king  a  year  until  which  the  king  did  not  reign,  the  year  of  the  king  lhall  be  conftdered  as 
furptnfae.  Vide  ante,  63S.  port.  791, 79$ .  In  an  aaion  on  feveral  bonds  it  it  Efficient  by  way 
of  breach  to  ftate  that  fums  contained  in  all  of  them  were  not  paid,  without  adding  that  none  of 
them  were.  A  writ  to  remove  proceedings  before  a  mayor,  aldermen,  bailiffs  and  citizens,  will 
not  remove  proceedings  upon  a  plaint  levied  at  a  court  held  before  the  deputy  mayor  and  bai- 
liffs only* 

tenth 
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Watio*  tenth  of  February  6  fP.&M  becaufe  the  qaeen  died  before 
B«Mt.ttTo«4  *e  tcnt^  °f  February,  in  the  fixth  of  her  reign,  "viz.  the 
*  twenry-feventh  of  December.  And  therefore  the  date  being 
impoffible  the  plaintiff  fhould  have  declared  upon  the  deli- 
very. Co.  Lit.  46.  and  other  books.  And  of  that  opinion 
Holt  chief  juftice  feemed  to  be.  But  Petvys  and  Gouid  held, 
that  the  anno  Domini  1693  was  fuflicient,  and  that  the  reft 
fhould  be  rejefted.  Another  error  was  affigned,  that  this 
a&ion  was  brought  upon  two  bonds  of  tbf.  each,  and  the 
plaintiff  has  averred,  that  the  32/.  were  not  paid,  but  does 
not  fay,  that  ariv  part  thereof  was  n&t  paid ;  now  it  may  be, 
that  the  plaintiff"  was  fatisfied  for  one  entire  bond,  viz.  16L 
Indeed  it  is  not  neceffary  to  fey,  that  any  part  of  one  bona* 
is  not  paid,  where  the  demand  is  only  upon  one  entire  bond, 
becaufe  if  the  whole  is  not  paid,  the  debt  continues.  But  here 
there  are  two  bonds,  and  therefore  there  is  a  difference,  becaufe 
one  of  them  perhaps  is  intirely  fatisfied*  But  all  the  court  held, 
that  this  was  well  enough,  and  did  not  regard  any  difference 
between  one  bond  or  two  bonds  as  to  this  matter*  But  the 
writ  of  error  was  quafhed  for  an  exception  taken  to  it  by 
Mr.  Ward.  For  the  writ  was  dire&ed  majori  aliermaimit 
ballivis  et  civibus  civ  i tat  is  Carlioli,  to  remove  the  record  of  a 
judgment  given  in  quadam  loquela  before  them,  &i.  and  die 
record  removed  was  of  a  plaint  levied  at  the  court  held  be* 
fore  the  deputy  mayor  and  bailiffs*  And  therefore  this  was 
held  a  material  variance.  fVar'd  counfel  with  the  plaintiff  in 
error.     Raymond  with  the  defendant* 

Spenccly  verf.  Sutton  marfhah    B.  R* 

Themarduiof  Y?  SCAPE  againft  the  defendant  for  the  cfcape  of,  W. 
B.  R.  is  refpon-    jp^  &Ci,     Upon  not .  guilty  pleaded,  verdidt  for  the  flain- 

ercaJe^faprl  titf*  ThC  evidcnce  uPon  thc  trial  was>  *at  ^  W2S  in  Ac 
foner  charged  In  prifon  of  the  Aiarjhalfea^  and  that  a  committitur  was  entered 
execution,  tho*  upon  the  roll*  And  it  was  obje&ed  by  the  defendant's  coun* 
fi^oTrntlrVdin  fe,»  that  though  fuch  committitur  entered  upon  the  roll  is  all 
his  books,  nor  the  record  made  of  fuch  commitment  by  the  court,  yet  by 
perfonaj  notice    the  practice  of  the  court  the  plaintiff  who  recovers,  tfr. 

vwri'sTd°«c.  ousht  to  makc  fuch  entrv  in  th€  marflial4s  b°°k  kePt  for  that 

Salk.272.  pi.  Y.  purpofe,  and  that  the  marfhal  keeps  a  clerk  to  make  fuch 
t2  Mod.  585:  entries;  arid  the  intent  of  it  is,  that  the  marflial  (hall  have 
Imp.  B.  r.  4th.  notjce  0f  fm-h  commitments*  and  that  without  that  he  (hall 
s  Crompt.  id.  not  be  chargeable  in  efcapes.  For  though  a  committitur  be 
Ed.  3«b.  entered  upon  the  roll,  yet  perhaps  the  marfhal  has  no  n6» 

^2wt«!ouM  tice  of 't;  ^  1Z IS  unr^afonaWe*  that  he  fliould  be  liable 
not  Aaytnepro-f°r  an  efcape,  without  notice  that  the  man  was  committed 
ceedings  in  an  in  execution.  The  like  pra£tice  in  cafe  of  a  reddidit  ft  in 
aftion  for  fuch  difebarge  of  bail  J  for  though  the  reddidit  ft  is  entertd  in 
rimebeftre ver-  parchment,  and  filed  with  the  proper  officer  j  yet  fuch  entry 
dia.scmb.saikt  is  made  alio  in  the  marthal's  book,  to  the  end  that  he  may 
J72.pl.  5.  is  ka?c 

Mod.  j8>. 
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have,  notice  of  it.  ,Now  in  this  cafe  no  fuch  etitrf  was  -Jiukm.* 
made  in  the  marfbal's  book,  and  therefore  he  is  not  gVTxb*> 
chargeable  in  efcape.  But  Holt  chief  juftice,  before  whom 
this  caufe  was  tried  at  Guildhall,  held  die  entry  of  the  raw- 
mittitur  upon  the  roll,  Wr.  asafbrefaid  to  be  good  evidence* 
And%a  yerdiS  was  given  fqr  the  plaintiff.  But  fxVf  gave 
leave  jto  the  defendant^  to  .move  it  in  B.  K.  And!  after*, 
wards  he  moved  for  tHe.reafon  arbrefaid  to  fet  afide  the  ver- 
dict. But  it  Was  denied  by  the  whole  court. .  For  (by  them) 
trials  (hall  not  be  fet  aude*  becaufe  the  defendant  might 
frave  prevented  it  before  the  trials  as  in  t;his  cafe  he  might 
have  moved  the  court.  And  it.  feems  to  be  a  trick,  to  kee'fj 
it  in  fecret,  to  fet.  afi<fe  a  verdift,  if  it  were  not  according 
to  the  defendant's  defire.  But  if  the  defendant  had  intended 
to  2&  rightly,  he  flaoUld  bavegivert  notice  of  this  irregula- 
rity to  trie  plaintiff;  but  it  will  not  fet  afide,  the  verdift, 
when  the  plaintiff  has  proved  all  his  declaration,.  And  the 
motion  in  B.  R.  was  denied,  and  the  plaintiff  had  his 
judgment 

Rex  verjus  Worfenham  et  aT. 

N  information  was  preferred  againft  the  defendants  TWcwntwn 
__  being  piftom-houfe  officers;   for  forging  of  a  Vnddetoa^!na 
fuppofed  to  be  given  by  a  merchant  to  the  king  for  his  criminal  profe- 
cuftoms*     And  motion  was  made  oil  behalf  of  the  ,prof?-cutiont)?Pr<>- 
cutor,  to  have  the  cuftom-hbuYe  books  ir>whic$  the  entries  ^£^1^ 
were  made*)  tyc.  brought  into  codrt,  to  convict  the  defen- &.  ate  su. 
dants.    But  the  motion  was  denied,  Becaufe  the  faid  book*  i*">*.Bl.  37* 
are  a  private  concern*  in  which  the  profectltor  has  ,rio  inte-  Jj^^Burr. 
reft;     and  therefore  it  would  be  in  effeft;    td  compel    the*  2489/  The 
defendants^  to  produce  evidence  againft  themfelves.     And  court  win  not 
the  court  never  ihake  fuch  rdlesi  bit  #hljr  of  teords;  of  du^i'of  £c°kk  ' 
deeds  of  a  public  nature;  of  *  private 

of  a  perfon  who  hi*  no  intereft  in  them;    R.  ace!  ante  i  y  3  \  and  fee.  tKe  books  there  cited.   See 
atfb  ante  2  jil    The  ciiftom-houfe  bottki  are  books  of  a  private  nature.    Vide  Benfoii  v.  Cole, 
cit.  Bi.  40. 

.,  ,  .       :  Wilgrave  verf.  f  aylori    ,.    :    7/2^'  j»f  c/,  v, 

TH  E  fhbtibrt  was  to  Have  judgment  fet  a' fide  in  trefpafs  a  declaration   . 
after  judgment  by  default  and  writ  of  Inquiry  exc-  may  be  delivered 
cuted  \  becaufe  the  eflbin  day  of  Eaflir  term  was  Sunday,  °"*  Sunday, 
which  hot  being  dm juridicur,  it  was, held  bH the  M?na\ty,%%^* 
and  the  declaration  in  this  cafe  was  delivered  on  die  Sunday,  n  Mod.  *od. 
whifch  could  not  be  by  the  29  Car.  i.  r.  7.  whifch  reftrains  D-  cent. 
procefs  in  law  from  being  executedjupon  Sundays.     2.  If vw2comb 
this  (hould  be  allowed,  the  plaintiff  would  gain  a  term  byig6;  w.  joo.« 

ij#.  SaHc  626 
toft.  ioaS.    Burr.  i$9*.    BL 1275.     i  T.  K.  285.    Com.  Temp.  B.  J.  id  Ed,  vol.  5.  p.  (23/ 
At  leaft  the  court  wUl  notliften  to  an  objection  on  that  decount  after  the  defendant  bit  ft* 
feed  judgment  by  default  ind  permitted  a  writ  of  inqoiry  to  be  executed. 

you  h  2*  it» 
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Walgiavz    it,  where  the  faid  day  ought  to  be  the  eflbin  day  of  Eajfer 
_   v  term,  and  therefore  it  ought  to  be  but  a  declaration  of  the 

>T,%Q1'  (aid  term »  but  the  declaration  being  delivered  before  the 
eflbin  day,  which  was  held  on  Monday,  it  will  be  a  decla- 
ration of  Hilary  term*  But  againft  this  it  was  urged  by 
Mr.  Mead  for  the  plaintiff,  that  the  delivery  of  a  declara- 
tion was  not  fervice  of  procefe.  And  that  HiL  n  W- 
B.  R.  between  Allefon  and  Brookbank,  Cartb.  504.  r2  Mod 
275.  it  had  been  hel0,  that  the  fervice  of  a  citation  upon 
a  Sunday  was  good,  and  not  reftrained  by  die  ad  of  Charles 

be le^ri^  *•  Which  *»  "F**1  b7  #**  chief  juftice^  but  he  feemed 
a  Sunday.  to  incline,  that  the  delivery  of  a  declaration  upon  the  £»n- 
Jky  was  ill ;  becaufe  the  faid  a£t  intended  to  reftrain  all 
forts  of  legal  proceedings.  But  Powys  arid  Gould  jufttces 
contra,  becaufe  fuch  delivery  was  but  quafi  a  notice ;  and 
as  a  letter,  and  not  a  procefs.  But  it  appearing  to  the 
eeurt,  that  the  defendant  had  appeared,  and  that  a  writ  of 
inquiry  had  been  executed,  they  would  not  intermeddle, 
and  faid  that  that  had  made  all  good.   And  judgment  ftood* 

Rex  verj.  Fitzgerald 

S.  C.  withfome  little  difference.  12  Mod,  562. 

Jfltzjgeraid  was  bound  in  a  recognizance,  to  appear  the 
firft  day  of  this  term,  and  an  information  was  pre- 
ferred againft  him  for  a  libel  before  the  eflbin  day  of  the 
term.  And  upon  motion  by  die  attorney  general  that  he 
might  plead  in  this  term,  it  was  rukd  by  the  advice  of  the 
clerks,,  that  he  ought  to  tmparle  until  next  term.  The 
fame  law  if  he  comes  in  upon  attachment.  But  upon  a 
cept  returned  to  a  capias,  he  flail  plead  inftanUr. 


Hilary 
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S.  C«  Salk.  $79.   6  Mod.  i.  Rot.  370. 

TRESPASS.     The  defendant  juftified  by  a  term  for  faacaufe in 
years,  beginning  it  with  a  general  pojTejftonatus,  &fc.  which  iflae  it 
The  plaintiff  replied,  and  an  immaterial  iffue  was  joined.  ^oinedar^*cft 
And  now  ierjeant  Darrtall  moved  for  a  repleader.     And  he  JJjSSdumU 
was  oppofed  by  Mr.  Ward,  becaufe  a  repleader  cannot  be  afterverdiA  for 
granted  before  verdiS.     And  for  that  he  cited  3  Keb.  664.  a  ^t  which 
C*x  v.  Millijh  in  point.     But  Holt  chief  juftice  feemed  to  l£?a  m** 
be  of  a  contrary  opinion.     And  a  day  was  given  to  hear 
counfel  of  both  fides.    And  afterwards  at  another  day  upon 
consideration,  fcsV.  of  this,  Holt  chief  juftice  delivered  the 
opinion  of  the  c£urt  to  be,    that  now  a  repleader  ought 
not  to  be  granted  before  trial ;    becaufe  now  by  the  ftatute 
of  16  fcf  17  Car.  2.  <*.  8.  of  jeofails  many  defects  are  aided 
by  verdict  j  and  therefore  granting  of  a  repleader  may  be  pre* 
judicial  to  the  plaintiff.  And  a  repleader  was  denied.    Sec 
p$ft.  Trin.  2.  Ann.  B.  R.  922.  S.  C. 

Lcighton  ver/Thccd.     , 

S.  C.     3SaIk.H2.pl.  1. 

UP  Q  N  a  motion  for  a  new  trial,  it  was  faid  by  Holt  Either  party 
chief  juftice,  that  if  there  be  9  tenant  at  will  render-  may  determine 
ing rent  quarterly;  the  leflor  may  determine  his  will  when  mJJ2jJjJ ^u£t^ 
he  pleafes  ;    but  then  he  will  lofe  all  the  rent,  that  would  s.c.  SalMuT 
be  due  for  the  auarter,  in  which  he  determines  his  will.  D.  »<*.  2  hi 
So  the  leflee  at  will  may  determine  his  will  when  he,  pleafes,  £™gj  l^fi^m 
put  then  he  (hall  pay  tjie  rent  for  all  the  quarter,  in  which  terminedoii  any 

^  other  than  a  rent 

day  he  who  determines  it  lofes  the  accruing  rent.  S.  C.  Salk.  413.  Vide  aBl.C0m.147.  A 
leafe  from  year  to  year  to  tongas  both  parties  ih'all  pleafe,  cannot  he  determined  except  at  tot  mi 
of  a  year.    R.  ace  1  Term,  R«p.  159- 

Z  z  2  he 
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Leigbton     he  determines  his  will.    But  if  A.  makes  a  leafe  to  B.  for 
,*  a  year,  and  fo  from  year  to  year,  quandiu  ambabus  partibtts 

Clacuerit ;  A.  may  determine  his  will  at  the  end  of  any  year, 
ut  if  any  new*  year  be  begun,  it  cannot  be  determined 
before  the  end  of  the  year.     He  ruled  the  fame  point  ac- 
cordingly at  a  trial  upon  evidence,    the  fummer  affixes  at. 
Lincoln  1 699,  between  Lily  and  Green.  Salk.  413.  pi.  4. 

teWi*  Ingram  wr/ Foot. 

Rot.  1 36. 

c  it  cannot  HT^  ^  ^  plaintiff  brought  an  action  of  debt  upon  a  bond 
talc*  notice  ex  JL  °f  5°'*  againft  the  defendant  as  executrix  to,  &c. 
•fficio  of  private  The  defendant  pleaded  that  the  teftator  was  alfo  bound  to. 
afo  of  party-  Mary  Mead in  a  bond  of,  &V.  and  that  Ihe  in  Hilary  term 
Ej£d.6ii.*  "  *W-  3-  exhibited  her  bill  in  this  court  againft  the  de- 
It.  ace.  ante  jo.  fendant,  and  obtained  judgment  againft  her;  and  alfo  that 
*****  hl  ^er  te*ator  hound  himfelf  in  a  recognizance  to  the  king 
Com%6.  'at  the  affi2es  in  EJJex  held  before  Treby  chief  juftice  of  the 
An  aft  of  par-  common  pleas,  with  condition  that  J.  HeffipukouU  appear 
den  is  a  private  at  the  next  aflizes,  fc?r.  and  then  (he  (hews,  that  Hejjip  did 
Mob*  In.  Xl  hot  VP6*1^  whereby  the  recognizance  became  forfeited  to 
In  debt  upon  i  the  king ;  which  recognizance  appears  by  the  plea  to  be 
bond  a  plea  of  acknowledged  before  th?  laft  aft  of  general  pardon,  but 
Tr^rtmoftn(hewthc  <tefenc&nt  avers'  that  it  was  not  pardoned;  and  the 
tftstthe  defend-  defendant  farther  fays,  that  (he  tempore  exhibitionis  bittat 
a«t  bad  adratoifc  praediSfde  Marine  praediftae  plere  adminifiravity  tic,  it  nm 
tfed  before  the  yay£t  goods  above  enough  to  fatisfy  the  faid  judgment 
commencement         -       o  ^_      e  1  •     •«■  j    7  ajj      D     • 

©f the  plaintiff's  an(*  recognizance.      The  plaintiff  demurs.     And  exception, 
«3ion.  was  taken  td  this  plea*     i.  That  it  appears  that  this  recog- 

nizance was  before  the  general  aft  of  pardon,  and  therefore 
pardoned ;  and  the  general  averment,  that  it  was  not  par- 
>    doned  was  not  enough.     But  .it  was  argued  for  the  defend* 
ant,  that  this  aft  of  pardon  ihould  have  been  replied  by  the 
plaint'rffj  and  the   plaintiff  Ought  to  have  averred,  that  this 
recognizance  was  not  excepted  in  any  of  the  exceptions  of 
A  icat  ati       the  aft.     lor,  t.  The  court  is  not  obliged  to  take  notice 
alhonbybiU      °f  an  *&  of  pardon,    unlefs  it  be  commanded  in  the  aft 
tnat  after  the      itfelf,  that  every  perfon  £ball  take  notice  of  it.     But  this 
teintnencement  a(g.  0f .  p^don  has  nothing  in  it  concerning  notice  to  be 
aflLn  VsTe*.*  ta^en  °f  it  bv  the  court,  &c.  unlefs  concerning  procefs  in 
hibited  a  bill      fome  particular  cafes  there   mentioned,  or  upon  a  plea  of 
*nd  recovered     the  general  iflue.     i.  It  is  a  rule  in  law,    that  he  who  will 
S?dSr    take  .advantage  of  an  aft  ought  to  fhew  himfelf  not  to  be 
as  executor,  &c.  within  the  exception ;    how  here   the   plaintiff  takes  ad- 
and  that  before    vantage  of   the   aft,    and  therefore  of  his  part  he  ought 
SthTfaMbiii*    to  *kew>  that  *his  recognizance  was  not  excepted  out  of 
cfthefoid  i.s.  the  benefit  rf  the  aft.     3  /*/?.  234.     As  to  the  objeftioa, 

the  defendant 

had  fufly  adminifteitd,  does  not. 

that 
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that  the  defendant  ought  to  aver,  that  this  recognizance  was      Ik«»a*' 
not  within  the  faid  ad.     Anfwer.     The  ftatute  does  not       fo^t. 
alter  the  method  of  pleading ;  as  in  cafes  of  leafes  made  by 
deans  and  chapters,  6fr.  one  has  no  need  to  aver,  that  the  l 
rent  referved  was  the  ancient  rent ;  but  if  it  was  not  the  an-r 
cient  rent,  that  ought  to  be  (hewn  of  the  other  fide.     And 
there  will  be  the  fame  reafon,  for  the  defendant  to  aver,  that 
this  recognizance  was  not*  within  the  ftatutes  of  gaming* 
or  ufury.     But  if  the  plaintiff  had  replied  the  ad,  &?c.  then 
the  court  would  have  taken  notice  of  it,  aad  the  averment 
might  have  been  according'  to  the  old  rules  of  law  in  th* 
(aid  cafe  of  pardon,    which  is  a  particular  cafe.      Againft 
which  it  was  argued  for  the  plaintiff  by  Mr.  Broderici.    And 
he  admitted  that  he  who  would  take  advantage  of  a  pardon      -   ~ 
in  a  plea,  ought  to  aver,  that  he  is  not  excluded  from  the      4**~'J&ft  *    7 
benefit  of  it  by  any  exception  contained  in  it.     And  thafc 
does  not  drive  him  to  a  difficulty,  becaufe  making  his  de- 
fence by  the  pardon,  he  will  eafily  take  notice  of  the  except 
tions.     But  f  by  him)  there  is  a  difference  between  perfons 
anda  offences  in  fuch  cafe ;  becaufe  as  to  perfons,  without 
fuch  averment  the  court  will  not  take  notice,  whether  he  tw 
the  fame  perfon  pardoned,  or  excepted,  or  not ;    but  other- 
wife  of  offences.     Nay,  99.     Maor,  619.    Poph.  03.  Moorr 
303.     2.  The  court  will  take  notice  of  the  faid   ad,  be- 
caufe it  may  be  given  in  evidence  upon  the  general  iffue* 
But  per  Holt  chief  juftice,  this  court  is  not  obliged  to  take 
notice  of  an  ad  of  pardonr  unlefs  the  a  d  compel  this  court 
to  take  notice  of  it  (for  an   ad  of  pardon  is  not  a  general 
ad)  which  this  ad  does  not  compel  us  to  do.     And  it  is  no 
confequence,  that,  becaufe  a  man  may  give  it  in  evidence 
upon  the  general  iffue  pleaded,   therefore  this  court  mall 
take  notice  of  it  in  collateral  cafes.     Now  in  a  fcire  facial 
upon  this  recognizance  the  defendant  ought  to  have  pleaded 
this  ad  of  pardon,  otherwife  this  court  could  not  have  ta- 
ken notice  of  it.     And  Holt  (aid,  he  was  not  fatisfied  with 
the  cafes,  where  it  is  held,  that  a  man  pleading  an  ad  of 
pardon,  ought  to  aver,  that  he  is  not  within  the  exceptions  $ 
but  (a)  the  laid  matter  ought  to  be  replied  by  the  plaintiff, ,%  y.. 
or  the  attorney  general,  as  the  cafe  happens  to  be.     And  it \*9,  and  the* 
is  fo  in  all  cafes  of  private  ads  of  pardon  whatfoever,  and  books  there 
the  cafes  to  the  contrary  are  not  founded  upon  folid.  reafo$. cited# 
Then  Mr.  Broderick  took  another  exception  to  the  plea, 
viz.  that  the  declaration  was.  or  Mich.   17.  Will.  3.   and 
that  the  bill  of  Mary  Meadvms  of  Hil.  12  Will.  3.  which 
was  afterwards  ;    and  that  the  defendant  pleaded,  that  flie 
had  fully  adminiftered  at  the  time  of  the  exhibiting  of  the  bill 
of  Mary  Meadyio  that  perhaps  fhe  had  not  fully  adminifter- 
ed at  the  time  of  this  adion  brought.     But  to  that  it  was 
anfwered,  that  it  was  tempore  exhibitionis  billae  praediftae  Ma- 
riae  prat&Q*c\  and  therefore  if  it  had  been  only  billae  prae- 
dtilaty  it  had  been  good,  becaufe  it  would  have  referred  to 

the 
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I..  ci am      the  bill  of  the  plaintiff;  and  therefore  Marias  prbiarSkf* 

fo*T        fhallbereje&ed  asfurplufage.  Sed  turia  centra.   For  though 

this  adioh  was  brought  by  bill,  vet  no  bill  is  mentioned  iq 

the  record  but  the  bill  of  Mary  Meady  and  therefore  it  ought 

.    to  refer  to  that.    And  therefore  judgment  was  given  for  the 

plaintiff. 

Clifton  verf.  Wells. 

S.  C  1 2  Mod.  653. 

fonwuh  Having  (fyl  A  S.  E  for  thefe  words,  "  Thou  art  a  pocky  whore,  and 
the  French  pox  %^/  *<  carrieft  the  pox  (innuendo  the  French  pox,)  along  with 
Uaaionablc.  u  you  »  Upon  not  guilty  pleaded,  verdict  for  the  plaintiff. 
on^e^Te^Andlaft  Michaelmas  ttrm  ferjeant  Hall  moved  in  arreft  of 
defamation.  D.  judgment,  that  thefe  words  are  not  actionable,  becaufe  thejr 
19.  id.  Ed.  vol.  fljall  be  understood  only  of  the  fmall  pox.     And  ftayed  un- 

Can'ing  a'woman  **'»  ^Cm  -^n(*  now  l^*s  tcr™»  uP°n  caufe  fhewn  by  Mr. 
apocky  whore,  Chejhyte^  that  the  coupling  of  thefe  words,  pocky  with  whore, 
and  faying  fhe  [demon'ftrates,  that  the  defendant  .meant  the  French  pox  \ 
alone  wither  an(*  therefore  they  are  actionable.  Like  the  cafe  where  thefe 
Is  equivalent  to  words  were  held  actionable,  J  Lev.  205.  tc  You  have  the 
faying  (he  has     «  pox,  and  got  it  of  a  yellow  haired  wench  in  Moot fields" 

S^vTd^carai  And  ***  the  C0Mrt  werc  of  thc  famc  °Piniori>  and  judgment 
vTand  Com.   '  was  given  for  the  plaintiff. 

Xibi  fupra. 

So  is  it  to  fay  a  man  has  the  pox,  'and  that  he  got  it  of  a  particular  woman. 

Rex  verf  Burgura  Andover. 

A  man  who  has  A  ^an^amus  was  granted  tQ  the  defendants,  commanding 
po^ertTremovejfX  them  toreftore  J.  S.  to  the  pfiice  of  a  common  coun- 
an  officer  at  his  cilman.  They  return,  that  by  their  charter  of  incorpora- 
difcre^on  need  tjoll  tjjgy  mav  remove  the  commonTcouncrlmcn  per  difcre- 
fon  for  there!*"  ttonesfuas  toties  quotiis  et  quandocunqve  illis  placuerit^ V.  and 
moval.  Vtfe  that  they  removed  J.  S.  by  their  discretions,  &c.  And  Mr. 
Com.Franchifes.  Montague  for  the  king  urged,  that  they  ought  to  have  ihewn 
vol? 3*'.  pd,4^3.  foniereafon,  why  they  removed  J.  S.  But  afterwards  upon 
-'  '  *  confideration  it  was  held  a  good  return  without  ibewing  any 
.  reafon,  haying  power  to  do  it  according  to  to  their  difcrerions. 

Rex  verf.  Mqrgan  et  al\ 

If  the  caption  of  A  **  nidi&nient  found  againft  the  defendants  for  a  riot 
an  indianent  JLX  was  removed  in  B.  R.  and  upon  not  guihy  pleaded, 
mews  that  the  was  tried  at  the  affizes,  and  verdicYfor  the  king.  And  now 
u7ura^hdr  fT10t»0n  was  ma(k  ^  arrc*  of  judgment,  and  many  excep- 
oathi,  it  need  tions  were  taken  and  over-ruled.  But  ones  upon  which 
not  ftate  that  the  defendants  principally  relied,  was,  that  there  was  an 
they  w^ef%>omom;ffion  of  jnrai9rutn  t{  oneratorum  va  the  caption    To 

and  cuuiKeu.      *  *  •  *  «  .    . 

*  •  which 
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Which  Mr.  Broderick  anfwered,  that  there  is  a  great  differ*  **> 
ence  between  a  record  made  for  mfi  prius,  which  is  always  ffo^AVm 
made  briefly,  and  an  indidment  removed  with  an  intent  to 
bequafhed ;  that  the  words  fuper  facramentum  fuum  fupply 
the.omiffion  of  jurat orvm  et  oneratorum.  T.  Jon.1%0.  2  Keh. 
59.  •  Rex  v.  Ambler.  And  afterwards  this  term  Holt  faid, 
that  the  whole  court  were  of  opinion,  that  it  was  good  with- 
out faying  jvratorum  et  oneratorunu 

Johnfon  verf.  Bewick. 

A  Rule  was  made  for  a  prohibition,   to  be  granted,  ntfi  a  prohibition  h 
Wr.  to  the  confiftory  court  of  the  bifliop  of  IVinton^  not  to  be  ^ranu 
to  ftay  a  fuit  againft  the  plaintiff  by  the  defendant,  for  hav-  ^*i^lin 
ing  laid  to  the  defendant,  uThou   art  a  whore,"  and  for  tourtfrr calling 
having  (aid  to  the  defendant's  hufband,  **  You  have  married  a  woman 
u  an  old  whore,  and  therefore  have  no  children ;"  upon  \£^xt"  '? 
fuggeftionof  thecuftom  of  London  to  cart  whores,  and  that  gcftion'of'thc5- 
thefe  words  were  fpoken  in  London.     Arid  now  Raymond  cuftom  of  Lon- 
Jhewed  caufe  againft  this  rule,  why  a  prohibition  ought  not  d«»  unlefs  th« 
to  be  granted*     u  That  this  cuftom  of  London  was  obfo-  witWn^ the  %rH- 
lete,  and  never  put  in  pra&ice.    2.  That  it  appeared  here  <ft&on  of  Lon- 
upon  the  face  of.  the  fuggeftion,  that  as  well  the  plaintiff  as  don- 
the  defendant  lived  out  of  the  jurifdidion  of  London^  viz.  at 
Bewick  in  Middle  ft x,  and  Jahnjon  in  the  pariih  of  St  O laves 
Southward     And  therefore  it  would  be  hard  to  deprive  the 
defendant  of  punching  the  plaintiff,  for  having  fpoken  thefe 
malicious  and  defamatory  words,  in  a  court  where  (he  may 
proceed,  to  drive  her  to  another  court  where  (he  cannot  pro- 
ceed, the  plaintiff  living  out  of  the  Jurifdi&ion  of  the  court. 
And  of  that  opinion  was  the  whole  court.     And  Holt  chief 
juftice  faid,  that  if  in  fuch  cafe  a  prohibition  were  granted, 
it  would  give  licence  to  all  the  market  women,  when  they 
were  in  London^  to  defame  their  neighbours  without  fear  of 
punilhmenr.      And  the  rule  was  difcharged.     Afterwards 
the  fame  motion  was  made  in  the  exchequer  by  Mr.  Nelfon 
iot  a  prohibition,  and  upon  a  rule  made  there  to  (hew  caufe 
why  a  prohibition  fhould  not  be  granted;  upon  Mr.   Ray- 
mfffl/'s  motion  it  was  difcharged,  PafcL  1  Ann.  reginae. 

Rex  verf.  Crofs  et  ux\ 

S.C.  1 2  Mod.  634* 

AN  indi<9tment  was  found  againft  the  defendants  for  hav-  Aftcraftatutc 
ins  received  ftolen  goods,  knowing  them  to  have  been  J^^^fa. 
ftole.     Upon  not  guilty   pleaded  the  defendant   Crofs  was  a  mifdemeanor, 
found  not  guilty,  and  his  wife  was  found  guilty.     And  now  fcl<ny>  .win- 
it  was  moved  in  arreft  of  judgment,  that  this  fail,  whereof ^fetor h  m 

the  a  mifdeoieanor. 

y\x~>  sty.  rz& 
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Re«  the  defendants  are  indtded,  amounts  to  felony  by  die  late 
•  Calit.  *&  °^  parHament,*  3  /jf.  &  M,  c.g.f.  4.  vis.  acceflbry  after' 
the  fad ;  and  therefore  it  is  not-  indifikable  as'  a  mifderheatiouri 
as  in  this  cafe  it  is :  for  if  it  were  fo,  then  a  man-might  bo 
twice  punifhed  for  the  fame  offences  for  convidioo-upon 
an  indidment  for  a  mifdemeanor  cannot  be  a  bar  in  a*  in- 
didment for  life.  And  this  was  urged  fhongly  by  Sir  Air- 
thotomew  Shower*  Againft  which- it  was -argued  for  the  king 
by  Mr.  Montague  and  Mr.  Leehmere,  that  if  the  law  wen* 
atcording  to'  what  Shower  faid,  then  the  late  ad,  inftead  of 
difcou  raging  the  'receipt  of  ftoleri  goods,  would  encouraged 
it.  Fear  generally  fpeaking,  the  felons  themfelves  are  ur£-* 
known  (who  ftole  the  goods, )  and  therefore  no  proceeding 
can  be  againft  them,  arid  confequently  no  proceeding  can 
be  againft  the  receiver,  for  the  acceflbry  cannot  be  tried 
before  the  principal,  a.  This  was  not  felony  at  common' 
law,  becaufeit.is  not  faid,  that  he  knew  the  perfon,  &c.  to 
be  a  felon.  9  H.  4.  i.-  But  if  it  be  now  a  felony,  the 
king  has  liberty  to  proceed  againft  the  defendants,  either  as 
for  a  mifdemeanor,  or  for  felony/  18  Ed.  4,  10,  pL  28. 
An  indidment  heM  good  for  trefpafs,  where  it  was 
ill  Vor  felony.  4  Ed.  4.  14.  3  Keb.  818.  Rex  v.  Thomp- 
son. Et  adjournatur.  -  Arid  afterwards  Holt  chief  iuftice 
pronounced  .the  opinion  of  the  court  to  be,  that  judgment 
ought  to  be  arretted.  Becaufe  now  this  fed  being  made 
felony  by  the  -ftatiite,  is  not  indidable  as  a  trefpafs.  And' 
fer  Holt  chief  juftice,  it  would  have  been  the  fame  atf 
Common'  law,  •  becaufe,  this  fad:  would  have  been  good 
evidence  of  having  been  acceflbry  to  the  felony  after  the 
fad  at  common  law.     And  judgment  was  arretted. 


Rex  verj^  BLoberts. 

AN  information  was  exhibited  againft  the  defendant  for 
having  made  wooden  buttons,  tontrary  to  the  latest 
of  parliament,  10  W*\.  c.  a.  •  Upon  not  gdilty  pleaded,  iC 
was  tried  before  Gould  jtifticCzt  Lincoln,  being  judge  of  af- 
file ;  and  a  fpecial-  verdid  was  found  thfere,  viz.  that  all  the 
button  was  of  wood,  but  there  was  in  it  a  fhank  of  wire. 
And  after  argument  by  Mr.  ferjeant  Neve  for  the  king,  and- 
Mr.  ferjeant  Murtday  for  the  defendant,  Judgment  was  given 
for  the  king,  viz.  tnaf  this  was  a  button  of  wood*  notwith** 
ftanding  the  thank,  which  is  no  efieptial  part  of  buttons  5 
for  buttons  of  filk  and  hair  have  no  {hanks.       .....         , 

Adjudged  accordingly  Pafch.  5  Ann.  B.  R.  Dunne  pit  torn, 
l^e.  verfj&wbdp    foft.  1275.  ;   , 

Rofewell 
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Rofewdl  verf.  Prior.  SS^i1 

'      ,  •/  Will.  3.B.R/ 

S.  C.  bnt  with  fomc  fmall  difference.  1 2  Mod  63$.  Pleadings  till.  Em.  1 1  •    Rot*  1 5  8. 

IN  ana&ion  upon  the  cafe  the  plaintiff  declared,  that ina man erea» 
X  he  the  fecond   of  ORober*  the  ninth  of  this  king  was,  •  buiWng 
and  long  before  had  been  puffed'  for   a  pertain  term  of SjSJj: 
years,   attune  venture  ei  adbuc  imxpiratoy  in  ah  ancient  mother,'  and 
jheffuage,  in  which  "there  then  was,  and  time  wheredf,  &c.  letsit,an»6iot> 
had  been*  twenty-one  ancient  lights}   that  the  defchdant  ^|£*£^%' 
was  poffefleel  of  a  piece  of  ground  near  adjoining  to  the"  (aid  jnjjj^o^ 
houfe ;  and  that  he  the  (and  fecond  of  Oelober  e^e&ed  thefre  fioos  while  m 
a  new  houfe,"  an<f  occupied  and  continued  it  until  the  twen~  ^IP^F*1011 
tieth  of  OShbef  the  tenth  of  this  king,  whicfc  flopped  the  \*£  ^4fi0m 
laid  lights  by'  all  the7 time  aforeiaid,  per  quod  tfce  plaintjfF  pi.  i. 
Joft  the  benefit  of  the  faid  lights*. n  Upon  not  guilty  pleaded,  s«*b.acc. x- 
it  being  tried  at  the  fittings- at  nifi  firins.  at  Hfejlminfler,  be-  f26£  *£  jVc. 
fore  Holt  chief  juftice  of- the  king's  bench}  .the  faft  upon  37j.'  i Mod. 27. 
the  evidence  appeared  to  be,  that  thd  defendant  was  not  Vidc  c*>-  Eli*, 
occupier  of  the  new  houfe  the  &id  fecendof  Q&*ber%  nor  *  c^f  jf'^nd 
at  any  tirne  after,  £ut  that  he  Wbefore  built  the  laid  houfe,  AnaaionwUl 
and  had  ijemiiej  it  to  Sbuttleworth  rendering*  rentj  who  had  lie  for  the 
occupied  it  fpr  all  tjie  time  aforefaid,     Arid  the  queftibn  was,  JS^tm,d". 
if  this  evidence  would  maintain  the  declaration  I   for  it  was  building  after  a 
objededby  the  defendant's  counfel,  that  it  would  not ;  be- recovery  in  an 
caufe,  as*  the >  fa$:  appeared  to  be,    an  action  would  lie^lftJew. 
igfiinft  the  tfefeiidant,  but  it  fhould  have  been*  brought  tion  of  it.   R. 
againft  §hutfUwortb.  r  Opon  which  this  fad  was  ftated  in  accante. 
a  caie,*  ancLfeferved  for  the  opinion  of  the  chief  juftice  by 
(a)  a  rule  made  by  cohfent,  and  in  the  mean  time  the  ver- 
&\£t  [b)  was  for  the  plaintiff,  fubjeS  to  the  direction  of 
the  chief  juftice.  :'And  it  was  urged  by  dire&ion  of  the 
chief  iti  ft  ice  feveral  times  at  the  bar  of  the  king's  bench  by 
Mr.  Montague,  Sir  Bartholomew  Shower,  and  Mr.  Wtldiox 
the  defendant*  and  by  Mr.  Nortbey,  ferjeant  Qarnall,  and 
Mr.  Williams,  for  thfr  plaintiff.  ;  And  it  was  urged  for  the 
defendant,  that  this  adion  is  only  to.  recover  damages,  and 
will  not  lie  againft  the  defendant,  who  has  only  a  reverfioa 
in  the  term;   but  the  a<9tion ought  to  have  been  brought 
againft  Sbuttlewortb*  €ro.  Jac.  373,  Ryftm  v.  Bowles.  Crs> 
Jac.   555.-   Brent  vl-Haddon..  For  though  the  plaintiff 
receives  damage,  yet  it  is  not  from  die  defendant  but  from 
SbuttlewortbyMii  it  is  no  objection  to  fay,  that  ana&ion  will 
not  lie  againft  ShuttUworth,  becaufe  he  cannot  pull  down  this 
houfe,  becaufe  it  would  be  wafte j  for  doubtlefs  he  might  have 
pulled  it  down,  and  abated  the  nuifance,  for  a  ft  ranger  may 
abate  a  nuifance,  and  it  will  not  be  wafte  in  him.     a.  By  the 
alienation  of  the  builder  of  the  nuifance,  the  affize  of  nui- 
fcnee  failed  at  common  law.    2  Injl.  405.  but  the  party 

(*)  YidrUlk  £nt,  S3.  (*)  VideUL  Enc  \x6. 
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Pilot. 


(a)  Vide  Burr. 
154$.  Bl.  373. 
387. 
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prejudice  might  have  a  quod  permtUtt  againft  the  alienee 
being  tenant ;  the  reafon  of  which  will  govern  the  prefent 
cafe,  being  an  aftion  upon  the  cafe.  And  now  by  Weftm* 
2.  13.  ed.  i.Jf.  1.  c.  24,  affize  of  nuifance  lies  againft  the 
ereftor  and  the  alienee,  which  would  not  lie  before  the  faid 
aft.  This  continuance  of  the  nuifance  may  be  compared 
to  an  imprifonment,  where  every  detainer  amounts  to  a 
new  imprifonment ;  neverthelefs  the  man  who  firft  made 
the  arreft,  is  not  anfwerabfe  for  the  whole.  I  Roil  Rep* 
241.  4.  If  the  defendant  is  liable  for  the  continuance  and 
the  ereftion,  it  (hall  be  intended,  that  all  the  damages  as 
well  for  the  continuance  as  for  die  ereftion,  were  given  in 
the  aftion  brought  before  for  the  ereftion ;  like  die  cafe 
of  Fetter  v.  BeaJe,  ante  339,  692. 

Againft  this  it  was  argued  for  the  plaintiff,  that  this  is 
the  only  aftion  the  plaintiff  can  have ;  for  he  being  only 
leflce  cannot  maintain  an  affize  or  a  quod  permlttaty  and 
therefore  cafe  will  lie.  F.  N.  B.  183.  .And  the  aftion  lies 
more  properly  againft  the  defendant,  than  againft  his  leflee; 
becaufe  fince  the  plaintiff  erefted  the  nuifance,  and  then 
leafed  it  for  years,  it  is  a  continuance  by  him ;  for  by  his 
leafe  he  has  put  it  into  the  hands  of  a  man  who  cannot  abate 
it  for  fear  of  wafte,  and  therefore  it  is  a  continuance  by 
him.  2.  The  aftion  will  not  lie  againft  Shuttlewortb>  Cro. 
Ja.  373.  Ryppon  v.  Bowles*  for  he  has  done  nothing ;  and 
if  he  fhould  abate  it,  wafte  would  lie  againft  him,  if  hi* 
leffbr  hath  the  inheritance.  3.  It  is  againft  the  rules  and 
juttice  of  the  law,  that  a  man  (hall  take  advantage  of  his 
own  wrong,  and  deprive  another,  whom  he  has  injured, 
of  a  remedy  which  the  law  has  given  againft  him,  by  his 
own  aft.  4.  He  has  a  rent  fiom  the  tenant,  in  confide- 
ration  of  this  nuifance  ;  and  therefore  it  is  more  juft,  that 
he  fhould  be  liable  for  the  prejudice  that  he  has  done.  To 
which  it  was  anfwered  by  the  defendant's  counfel,  that  the 
benefit  of  the  rent  which  the  defendant  hath,  cannot  be  a 
reafon  to  maintain  this  aftion  ;  for  the  fame  reafon  would 
maintain  the  aftion  againft  the  heir  or  executor  of  the  de- 
fendant, as  the  cafe  might  happen,  for  the  continuance  in 
their  time.  But  that  cannot  be  pretended,  for  being  a  per- 
fonal  wrong,  it  would  die  with  the  perfon;  andyetfuch 
heir  or  executor  would  have  the  rent  refcrved. 

And  this  term  judgment  was  given  for  the  plaintiff,  for 
admitting  that  the  aftion  would  lie  againft  the  defend- 
ant or  againft  his  lefTee  (per  curiam)  then  the  fheriff  fhould 
have  his  eleftion,  and  a  recovery  againft  the  one  would  (a) 
be  a  bar  in  an  aftion  brought  againft  the  other.  Teh.  209, 
Spencer  v.  Com.  Rutland.  And  it  is  very  reafonable,  that 
the    aftion  fhould   lie  againft  the   defendant,   becaufe  he 

erefted 
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preAed  it  and  for  fome  time  continued  the  enjoyment  of    Rouwztz. 
it,  and  then  demifed  it  to  Sbuttletuortb,  rendring  rent,    fo        ** 
that  he  has  made  an  agreement  ?eith  Sbuttlewortb,  that  it  *°  ' 

■ihould  continue,  and  he  has  a  rent  for  it.  He  likened  it 
to  the  cafe,  where  A.  difleifes  B.  and  then  A.  makes  a  fe- 
offment iu  fee  to  C.  C  takes  the  profits,  then  &.  re-enters  ; 
B.  in  trefpafs  againft  A.  (hall  recover  all  the  mean  profits 
^received  by  C  n  ft.  51.  a*  Lifford's  cafe.  This  a£Hon 
cannot  be  maintained  againft  the  heir  or  executor  of  the 
defendant,  became  it  is  a  perfonal  wrong,  and  (a)  dies  with  r  >  yjj  c 
ihe  perfon.  As  to  the  cafe  put  of  imprisonment,  Holt  chief  ^/u  C  °*^ 
juftice  faid,  that  if  A.,  wrongfully  arrefts  B.  and  then  A.  de- 
livers B*  to  C  A.  is  guilty  of  the  continuance  of  impri- 
sonment. And  as  tp  the  objection,  that  damages  may  be 
intended  to  have  been  recovered  in  the  a£tion  for  the  erec- 
tion, x.  No  fuch  action  now  appears  to  have  been  brought, 
but  in  the  cafe  of  Fetter  v.  Beale  the  former  recovery  was 
.pleaded,  2.  The  damages  for  the  continuance  of  the  nui- 
sance cannot  have  been  recovered  in  the  a&ion  for  the 
ere&on,  becaufe  they' were  not  then  fuftained;  but  the 
battery  was  the  fama  at  the  time  of  the  action  brought, 
jmd  being  a  tranftent  a&  did  not  lie  in  continuance,  and 
therefore  all  the  damages  were  given  for  it  in  the  firft 
potion.    And  judgment  was  given  for  the  plaintiff. 


Foreland  verf.  Hormgold.  Jntr  mjL  ■  f 

Will.  3.  B.'JU 
S.  C  Safe.  72.    Holt,  to.  and  more  at  length  i*Mod.  533,  *?*  l64'  ^ 

DEBT    upon  a  bond,    conditioned    to   perform  the  Apart^wh© 
award  of  J.   S.     The  defendant  pleaded,  nul  agard  offers  to  fetoot 
fitit.     The  plaintiff  replied,  andfliewed  part  of  the  award, the  ™holc  ofa» 
-and  pleaded  it  with  a  profert  in  curia,  and  affigned  a  breach.  j£J£  pJJJJfSJ1* 
The  defendant  demurred  for  variance;   and  the  variance  as  is  void. 
•being  material,  viz.  in  the  fubftantial  part  of  the  award,  But  he  .«"»* 
•the  court  gave  leave  to  the  plaintiff  fo  difcontinue,  upon  J^er  part^ 
'payment  of  cofts.    But  if  the  plaintiff  had  (hewn  all  the 
'|>art  of  the  award  that  was  good,  and  had  omitted  to  fhew 
part  of  the  award  that  was  ill  in  itfelf  and  void  ;  upon  iflue 
of  nul  agard,  that  would  not  have  been  a  material  variance. 
And  fo  Holt  chief  juftice  faid,  that  it  had  been  ruled  before 
upon  evidence  at  a  trial  at  nifi  prius  at  'Guildhall.  And  Gould 
juftice  ruled  it  accordingly  at  the  fummer  aflizes  in  the 
-home  circuit.     And  per  Holt  chief  juftice,  the  judges  made 
no  diftinftion  between  the  good  part  and  the  bad  part  of 
an  award  till  the  time  of  king  James  I. 

Vincent 
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Iatr.Micfaw  13 
Will,  s-    B.  R. 
Rot.  183. 
It  a  defendant 
pltads  to  part 
only  ot  the 
plaintiff's 
charge  or  de- 
mand, the 
plaintiff  murt 
take  judgment 
on  niWicit  as  to 
the  refidue 
otherwife  the 
whole  fuit 
will  be  difconti- 
nued.     R.  ace 
port.  841.  Salk. 
180. 

Ace.  GUb. 
C,B.  6*.  ice. 
100.  Vide  ante 
*3 1. 

But  though  he 
replies  immedi- 
ately he  may 
take  fuch  judg- 
ment at  any 
time  within  the 
the  term  of 
Which  the  de- 
fendant pleaded 
unlefthc  pre. 
vioufly  enters  a 
continuance. 
R.  ace. 
5alk.  180. 
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Vincent  verf.  Befton. 

j£Sfumpfit  upon  three  promifes  for  s$L  each.  The  de- 
fendant as  to  the  55/.  mentioned  in  the  firft  count 
pleads,  that  the  plaintiff- ought  not  to  have  his  adion,  for 
that  the  faid  three  feveral  aflumptions  in  narration*  fuperiui 
mentionatae,  were  for  the  fame  fum  of  55/.  which  fum  of 
55/.  the  defendant  had  paid  to  the  plaintiff  before  the  a&on 
brought;  and  for  this  he  prays  judgment,  if  the  plaintiff 
ought  to  have  his  adion  againft  him.  The  plaintiff  replied, 
that  the  defendant  did  not  pay,  &e.  The  defendant  de- 
murred. And  the  court  held,  that  the  whole  was  discon- 
tinued, becaufe  the  defendant  pleaded  only  to  the  firft  «f 
the  promifes,  aud  therefore  the  plaintiff  fhould  have  taken 
judgment  by  nihil  dicit  upon  two  of  them;  but  not  having 
done  it,  the  whole  is  discontinued ;  for  the  defendant  had 
fixed  his  plea  by  the  beginning  to  the  firft  promUe,  and 
therefore  the  fpecial  matter  which  follows  will  not  aid  it 
1  Roll.  Rep.  177,  406.  But  afterwards,  this  being  all 
done  in  Michaelmas  term,  and  no  continuance  being  entered 
upon  the  roll,  the  plaintiff  entered  up  judgment  by  nit  dicit 
upon  the  two  promifes  to  which  the  defendant  did  not  plead. 
And  this  was  approved  by  the  court,  upon  a  report  made 
of  it  by  the  mafter  after  reference  to  him,  and  judgment 
was  this  term  given  for  the  plaintiff  upon  the  demurrer. 
Mr.  Chejhyre  cduncel  with  the  plaintiff.  Mr.  Brantbwaitt 
with  the  defendant. 


Grec  verf.  Rolle  and  Newell. 


Intr.  Hill. 
8  Will.  3. 
B.R.  Rot.  66*4. 

The  entry  of  HPHK  plaintiff  brought  an  eje&ment  againft  the  defend- 
ceftuyquctruft  X  ants  Sir  John  Roue  and  Newell,  for  lands  of  Devon- 
^^thTalxutt^iri0  The  dcfendants  appeared,  and  entered  into  the  com- 
ofiimitaticns.  mon  rule  in  ejedment,  and  pleaded  jointly  not  guilty. 
The  caufe  being  brought  to  trial  at  the  aifizes  at  Exeter, 
Sir  John  Rolle  appeared,  and  confefled  leafe,  entry  and  ouJtery 
but  Newell  did  not  appear.  Upon  which  the  plaintiff  entred 
znon  prof,  againft  Newell  it  the  faid  affizes,  and  as  to  Sir  John 
yet  If  their  plea  ft0f/e  tj,e  jurv  found  a  fpecial  verdid ;  upon  which  the  fingle 
ftverabie^the  <jucfti°n  was>  whether  the  entry  of  ceftuj  quetrufi  would  be 
fufficient  to  avoid  the  ftatute  of  limitations,  21  Jac.  1.  r.  16? 
And  it  was  held  clearly  by  the  whole  court,  that  fuch  entry 
was  fufficient  to  avoid  the  ftatute  and  they  would  not 
hear  an  argument  upon  the  point.     And  a  rule  was  made 


In  an  action 
againft  feveral 
defendants, 
though  they 
plead  jointly, 


plaintiff  may 
enter  a  nolle 
profequi  aa 
to  one,  and 
proceed  againft 
the  reft.  S.  C. 
456.     12  Mod, 


651.    VideCarth.  21. 


This  entry  may  be  made  at  nlft  print  befcre  the  trial 

C 


of 'he  caufe,  S.  C.  Salk.  456.  12  Mod.,  651.    And  the  judge  of  nifiprius  may  record  it.  5. 
12  Mod.  6j!tr*   j*  fi  **£»>??*  ,        T  y       / 


that 


Hil.Tetm  13  Will.  $.  pj 

that  the  plaintiff  fhould  have  judgment,  unlefs  the  defendant  O*" 
{hewed  caufe~to  the  contrary  before  the  end  of  Trinity  term  R  * 
laft  paft.  Upon  which  Mr.  Broderick  moved  to  fet  aiide  the 
laid  rule ;  becaufe  (by  him)  the  retraxit  is  irregularly  en- 
tered ;  and  the  plaintiff,  after  the  entry  of  it,  ought  not  to' 
have  proceeded,  fuppofing  that  it  had  been  regularly  enter- 
ed ;  becaufe  by  his  declaration  he  fuppofes,  that  he  has  right 
only  againft  both  jointly,  which  fuppofal  he  has  falfified  by 
the  entry  of  the  retraxit,  confeffing  thereby,  that  he  has  ncf 
right  at  all  againft  NewelL  Sid  curia  contra,  as  to  this  laft 
matter.  For  if  an  ejedment  be  brought  againft  two,  and  if- 
fue  be  joined,,  and  then  one  of  them  dies,  and  a  venire  is 
awarded  as  to  the  two  defendants,  and  a  verdi&  againft 
two,  yet  upon  fuggeftion  of  the  death  of  one  of  them  upon 
the  roll,  the  plaintiff  fhall  have  judgment  for  the  whole 
againft  the  other,  Cro.  Jac.  303.  274.  2  Keb,  845.  be- 
caufe this  a&ion  is  grounded  upon  torts,  which  a^e  feveral 
in  their  nature,  and  one  ma^  be  found  guilty,  and  the  other* 
acquitted.  Then  Mr.  Broderick  argued,  that  this  retraxit  Raft.  Emr.  66. 
'was  entered  irregularly,  for  (by  him)  the  non  prof,  muft  be  7** 
interpreted  a  retraxit,  or  nothing;  for  it  cannot  be  a  nonfuit, 
forif  it  were  a  nonfuit,  then  the  plaintiff,  being  nonfuit 
againft  one,  (hall  be  nonfuit  againft  both.  And  as.  a  re- 
traxit  it  cannot  be  good,  becaufe  the  defendants  have  joined 
ir»  plea,  and  therefore  neither  the  plaintiff  nor  the  judge  of 
affile  can  fever  them;  and  all  the  cafes,  where  retraxit:  have 
been  adjudged  good,  were  where  the  pleas  were  feveral,  and 
not  joint.  Long.  5  Ed.  4.  108.  Bro.  Judgment.  77.  In 
trefpais  againft  feveral,  if  the  plaintiff  enters  a  non  prof. 
againft  one,  he  cannot  proceed  againft  the  reft,  unlefs  they 
fever  in  plea.  2.  The  judge  of  nifi  prius  could  not  enter  a 
retraxit  to  be  good,  becaufe  upon  the  entry  of  it  judgment 
ought  to  be  immediately,  that  the  defendant  againft  whom 
the  retraxit  is  entered  eat  indefine  die  ;  which  the  judge  of 
mfi  prius  cannot  do,  arid  fo  this  retraxit  is  irregular ;  the 
confequence  of  which  is,  that  Newell  continued  defendant 
ootwithftanding  this  retraxit,  and  neverthelefe  the  judge 
tried  the  iffue  only  againft  ode  of  the  defendants.  He  cited 
alfo  2  Vent  X95.  Fagg  v.  Roberts,  that  the  plaintiff  ought  to 
have  been  nonfuit,  becaufe  both  the  defendants  did  not  con- 
fcfs  leafe,  entry  and  oufter :  and  1  Sid.  76.  Boulter  v.  Ford. 
E  contra  it  was  argued  for  the  plaintift  by  Mr.  ferjeant  Dar~ 
nail,  that  a  retraxit  may  be  entered  before  the  judge  of  nifi 
prius,  becaufe  the  parties  are  all  amendable  there,  and  have 
day,  and  their  appearance  is  at  the  beginning  recorded. 
That  fuch  a  Judge  may  record  a  prote&ion.  Co  Ma.  Chart. 
425.  17  Ed.  3.  22.  The  fame  law  of  a  receipt  prior. 
That  he  may  receive  a  pJea/«/x  darrein  continuance,  Telv. 
181.  but  cannot  give  judgment  upon  it.  •  That  he  may  re-* 
cord  a  demurrer  to  the  evidence,  or  a  plea  to  the  challenge 
of  the  jury*    And  for  the  fame  reafgn  he  may  record  a  non 

frof. 


7i8  Mi!.  Term  13  Will.  $. 

°"*  prof  In  Co.  Entr.  172.  a  rtli&a  verification*  with  *  cognovit 
HoLLt*  actionem  is  entered  at  nifi  prius,  and  judgment  given  upon  it 
in  C.  B*  in  dower %  which  is  ftrong  in  point,  if  in  this  cafe 
the  defendants  had  fevered  in  plea,  a  nolle  frofequi  might 
have  been  well  entered.  Cro.  Car.  243.  Now  this  plea  is 
feverable  in  its  nature.  See  1 1  H*Jl  &•  P*r  &*bU*  And  he 
cited  to  Ajfifi  20.  2  Roll.  Abr.  tit  Trials  63a  pL  13.  Hob* 
70.  180.  3  Keb.  136.  But  per  Holt  chief  juftice,  upon  the 
»*»  />r^  entered  againft  one  of  the  defendants,  Judgment 
ought  to  have  been  entered  for  him,  which  could  not  be 
done  at  nifi  prius ;  and  before  fuch  entry  he  is  not  difcharged* 
and  the  plaintiff  ought  not  to  have  proceeded  againft  the 
other.*  He  had  never  feen  fuch  a  retraxit  as  this;  and  hf 
was  of  opinion,  that  a  retraxit  cannot  be  entered  againft  one 
of  the.  defendants,  where  they  join  in  plea.  Befides,  that 
before  the  ftatute  of  York,  12  Ed.  2.  Jr.  1.  c.  4.  the  plain- 
tiff could  not  have  been  nonfuit  at  nifi  prius,  becaufe  he  was 
not  demandablc  there  j  and  therefore  now  he  cannot  enter 
a  non  proj.  there.  And  therefore  he  held,  that  this  retrrxii  . 
was  irregularly  entered,  and  that  the  plaintiff  ought  not  to 
have  his  judgment.  But  Powys  and  GiitA/juftfces  held  the 
contrary.  1.  Becaufe  the  plea  is  in  its  nature  feverable, 
and  therefore  a  retraxit  may  be  well  entered  as  to  one  of  the 
defendants.  2.  That  the  judge  of  nifi  prius  may  receive 
fuch  entry.  And  judgment  was  given  for  the  plaintiff*  And 
afterwards  error  was  brought  upon  this  judgment  in  parlia*' 
ment.  And  the  judgment  of  the  king's  bench  was  affirm- 
ed Saturday^ 8  April 1702,  and  $oL  cofts  given  to  the  de- 
fendant in  error. 

Pullen  verf.  Birbcck.     Ante  346. 

S.  C.  Salk.  563.  and  with  feveral  arguments  of  counfel,  and  very  much  at  large 
12  Mod.  3 j  5. 

IN  zfcire  facias  fued  by  the  plaintiff  againft  the  defendant, 
the  writ  fhewed,  that  the  (a)  plaintiff  bad  recovered 
judgment  againft  the  defendant  for  600/.  and  that  he  fued 
an  elegit  thereupon,  dire&ed  to  the  fheriff  of  Wcfinwrekmi* 
to  which  the  fheriff  returned,  that  he  had  levied  goods  to 
the  value  of  66/.  and  that  the  inquifition  found,  that  the 
defendant  was  feifed  of  two  farms,  the  one  of  40&  per  an- 
num, the  other  of  60/.  and  that  he  had  feifed  the  farm  of 
60/.  per  annum,  He.  that  by  the  (aid  return  it  appeared,  that 
the  execution  was  void,  becaufe  he  feifed  more  than  a 
moiety ;  and  therefore  this  writ  commanded  the  defendant 
to  (hew  caufe,  why  the  plaintiff  fhould  not  have  a  new  exe- 
cution. To  this  writ  the  defendant  demurred.  And  it  was 
argued  by  Pratt  ferjeant,  that  the  execution  was  not  void, 
but  voidable,  at  the  eleftion  of  the  defendant,  who  was  pre- 
judiced by  it.    And  for  that  he  cited  many  cafes  of  leafes 

(«)  In  Salk.  563.  the  fci.  fc.  is  dated  to  have  been  in  the  common  form*  and  the  defendant  ii 
reprefented  to  have  infilled  on  the  former  execution,  by  way  of  pita.  But  the  Aatencnt  Jn  u 
Mod.  agrees  with  the  ftetenv.nt  here. 

made 


If  more  than  a 
moiety  of  the 
defendant's 
hnds  is  extend- 
ed upon  an  ele- 
git, the  execu- 
tion is  absolute- 
ly void.  D.  ace. 
1  Sid.  01.  pi.  1 1. 
And  the  plain- 
tiff may  fue  out 
a  frefli  writ  of 
execution. 
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r  by  infants,  by  feme  coverts,  jointly  with  their  bulbands,  PtJLiEH 
tenants  in  tail,  bifhops,  bfa.  that  they  were  only  voidable.  j,t^CB 
2.  That  the  plaintiff  was  eftopped  by  his  acceptance,  to  fay 
that  the  execution  was  void.  And  to  prove  that  he  cited 
22  Ed.  3.  14.  44  Ed.  3.  2.  5.  £  contra  it  was  argued  by 
ferjeant  Hall  for  the  plaintiff,  that  the  execution  was  void, 
becaufe  the  (beriff  had  but  a  bare  authority*  which  he  had 
not  purfued,  and  therefore  his  aft  is  void.  22  Ed.  4.  3.  *. 
&i*r*  I3S*  pl*  J4*  March,  8.  pi.  20.  117.  Co.  Lit.  49.  b. 
52*  a.  Cro.  Car.  335.  I  Leon.  35.  Hardr.  421.  And 
that  this  cafe  refembles  the  cafe  in  7  Ed.  4.  3.  as  the  plain- 
tiff had  a  new  capias  there,  he  ought  to  have  a  new  elegit 
here.  2  Brownl.  96.  7.  1  Su/.  91.  Cro.  EL  160.  8  ££ 
4.  4.  Trefpais  lies  againft  the  fheriff,  if  he  exceeds  his 
authority.  I  Sid.  184.  1  Vent.  105.  261.  That  fuch  elegit 
executed  in  fuch  manner  is  void.  1  Sid.  239.  As  to  the 
opinion  2  Inft.  396.  that  an  extent  cannot  be  avoided,,  after 
it  is  filed ;  that  is,  where  there  does  not  appear  to  be  more 
than  a  moiety  upon  the  extent  itfelf.  And  fo  it  is  explain- 
ed by  Hale,  1  Ventr.  259.  3  Keb.  313.  And  therefore  ho 
concluded  that  the  plaintiff  ought  to  have  a  new  execution. 
And  of  that  opinion  was  the  whole  court,  after  feveral  argu- 
ments at  the  bar.  And  this  term  they  faid,  it  was  a  plain 
cafe,  that  the  execution  was  void,  the  fheriff  having  exceed- 
ed his  authority.  And  judgment  was  given  for  the  plaintiff. 

Vafper  verf.  Eddowes.  intr.  Pafcn.i» 

WHL  ?    II  A~ 

S.C  SaDc.248.  Holt,  Z56.    11  Mod.  ax.    Blencowe*»MSS.  Rep.  vol  1.  p.  p^.  »!a 
114*  with  the  arguments  of  counfcl,  and  much  at  large,  12  Mod.  6$  8. 

TRrefpafs  for  his  clofe  broken,  and  depasturing  of  his  Seattle  diftrain- 
grafc  with  cattle,  lie .  viz.  porcis,  Wc.     As  to  all  the  ££J3L 
trefpafe,  except  with  one  hog,  the  defendant  pleads  not  om  of  the  pound, 
guilty;  and  as  to  that  he  pleads  in  bar,  that  the  plaintiff  dif-  the  owner  wia 
trained  the  faid  hog  then  damage  feafant,  and  impounded  it  J^J^^^ 
in  the  common  pound  of  the  manor  tiomine  diflrittionisy  tjfe.  damage,  unhfc 
The  plaintiff  replied,  confeffing  the  diftrefs,  and  the  im-  M  he  either oc- 
pounding,  that  the  hog,  without  the  affent  of  the  plaintiff,  2*01?  «£ 
efcaped  out  of  the  faid  pound,  the  plaintiff  adtunc  nee  adbuc,  cattiVback? 
not  being  Satisfied  for  the  (aid  damage.    The  defendant  de- 
murred.    And  Raymond  argued  for  the  plaintiff,  that  it  ap- 
pears, that  the  plaintiff  had  no  fetisfa&ion  for  the  faid  tref- 
pafs,  and  therefore  may  maintain  this  adion.    That  the  hog, 
though  diftrained,  was  but  in  nature  of  a  pledge  ;  and  that 
upon  tender  pf  the  damages  by  the  defendant  to  the  plaintiff, 
he  ought  to  have  permitted  him  to  have  the  hog.     Cro.  EL 
162,  2  Leon.  174.  pi.  211.     Annejley  v.  Jhbnfin.     Replevin 
after  a  writ  of  lecond  deliverance,  the  defendant  avowed  for 
damage  feafant,  upon  which  iffue  was  joined,  and  verdid 

(m)  In  the  reports  on  this  cafe  in  Salk.  Holt,  xx  Mod.  and  ia  Mod.  the  three  joftioet  are  n* 
presented  to  have  held,  that  the  owner  would  have  been  liable  to  an  action,  if  the  cfcape  had  hap- 
pened without  the  fault  of  the  diflraisor.  ^^ 

for 
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Va«fi*  for  the  stvdwant,  and  damages  were  aiTeffed,.  and  return1 
E»»*  xb  awarded,  the  (heriff  returned  avert  a  eUngata,  upon  which  a 
withernam  was  awarded  of  the  cattle  of  the  plaintiff,  upori 
which  the  plaintiff  came  into  court,  and  tendered  die  da- 
mages aiTeffed  by  the  jury,  and.  brought  the  money  into 
court,  and  prayed  a  ftay  ot  the  withernam,  the  court  impofed 
a  line  of  3/.  and  qL  for  his  contempt,  and  then  granted  *his 
prayer.  So  2  Inft.  341.  if  return  irreplevifable  be  awarded,* 
the  owner  may  offer  the  arrearage*,  and  in  the  defendant  re- 
fufe  to  deliver  the  diftrefs,  the  plaintiff  may  have  detinue* 
becaufe  the  diftrefs  is  only  in  nature  of  a  pledge.  13  H.  .4. 
*  17.  4.  2  Inft.  107.  Cro*Jac.  148.  The  diftrainer  can- 
not ufe  it.  Teh.  96.  Noy  j  19.  He  cannot  tie  them  in  the 
pound.  27  AJKf  64.  If  cattle  diftrained  die  in  the  pound* 
the  diftrainer  mall  have  an  aftion  oftrefpafs;  or  may  dif- 
train  again,  if  the  diftrefs  was  for  rent*  Do&>  and  Stud,  cap, 
27.  which  feems  a  ftrong  cafe  in  point.  As  to  the  objec- 
tion, that  levy  per  diftrefs  is  a  good  plea,  he  anfwered,  that 
fuch  plea  ought  to  mention,  quod  adhuc  dctinet,  or  pud  ft 
nil  debet,  other  wife  it  will  not  be  good,  which  fuppofes  fetis* 
faaion;  See  28  H.  6.  6.  35  H.  6.  10.  36  H.  6.  48. 
Raft.  'Entr.  175.  C&.  Entr.  49.  k  And  therefore  he  con- 
cluded, that,  fuch  diftrefs  being  become  b  v  the  fault  of  the 
defendant  (for  he  ought  to  have  made  fatisra&ion  for  the 
trefpafs)  ineffe&ual,  the  plaintiff  may  have  trefpafs* 

And  after  this  cafe  had  been  ftirred  many  times  at  the  bar, 
this  term  the  court  gav.e  their  judgment*  Aud  Gould  jub'icci 
for  the  reafons  aforcfeid,  wa&  of  opinion,  that  the  plaintiff 
ought  to  have  j  udgment.  But  Holt,  Turton,  and  Pewys^  jus- 
tices, gave  judgment  for  the  defendant,  becaufe  it  did  not 
appear*  that  the  hogefcaped  by  the  default  of  the  defendant; 
for  perhaps  it  efcaped  by  a  fault  in  the  poiind;  and  it  would 
be  very  hard,  that  the  defendant  (hould  Jofe  his  pig*  and  alfo 
make  other  fatisfa&ion  to  the  plaintiff  for  the  pamagc  done 
by  it.  Fote,  that  Holt  chief  juftice  always,  when  this  cafe 
Was  ftirred,  was  angry,  by  reafon  of  the  fmallnefs  of  the  caufe 
of  a£tioh,  and  faid*  that  it  was  a  vexatious  fuit,  more  worthy 
to  be  brought  in  the  county  court  than  in  the  king's  bench. 
Judgment  was  given  for  the  defendant; 

MWhetiterf.  Petit. 

Debtlietagainft  TT^  E  B  T  was  brought  againft  the  defendants  as  hail  up- 
bail  upon  their  j^Jp  .on  thc;r  recognifance.  'fhe  judgment  againft  the 
lUKcwutTs*  printipal  was  given  in  Trinity  term j  and  if  the  plaintiff  had 
Proceedings  fued  zfcire  facias,  the  bail  would  hate  had  time  to  bring  in 
fluhbeftayed  the  defendant,  until  the  return  of  the  fcire  facias,  whereof 
in  fuch  a&ion  *  *        J 

on  a  render  of  the  principal  within  eight  dsyi  in  rail  term  after  tfce  mora  of  the  procefr.  Ace. 
Imp.  Pf»  B.  R  4th.  Ed.  4«9< 

.  .  tney 
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Aey  are  deprived  by  this  means;     And  therefore  Mr.  Mon-      Milnkr 
tagne  prayed,  that  the  defendant  might  have  g,n  imparlance.       vtrtr. 
And  he  faid*  that  fome  books   are*  that   in  fuch  cafe  debt 
does  not  lie.     And  for  that  he  cited  Raym.  14.     But  per 
curiam^  the  bail  (hall  have  the  fame  time  for  the  render  of 
the  principal,  as  if  they  had  been  fued  by  fcire  facias  ;    and  a 
rule  (hall  be  made  accordingly.     In  thq  fcire  facias  they  can^- 
not  (a),  plead  the  render  after  the  return  of  the  capias  ad  fa-  #^  R.  acc#  ^^ 
tisfaciendum,  becaufe  the  condition  of  the  recognizance  is  156. 
broken  by  the  return  of  non  eft  inventus  upon  the  capias  ad  fa-  , 
tisfacienduffu     And  they  faidj  that  the  bail  (hould  have  fif-  , 
teen  days  in  the  term)  and  in  vacation  they  (hould  have  as 
much  time  as  they  would  have  had,  if  they  had  been  fued 
.  upon  a  Jcire  facias  to  render  the  principal*     But  afterwards 
at  the  end  of  the  term  Holt  chief  juftice  faid,  that  the  judges   . 
had  made  af  b)  rule>  that  if  the  plaintiff*  in  the  original  a&ion  (*)Tr.  t  Ann. 
brings  debt  agalnft  the  bail  upon  their  recognizance,  the. 
bail  (hall  have  eight  days  after  the  return  of  the  writ,  to  ren- 
der the  principal  $  and  if  there  be  but  four  days  in  the  term 
after  the  return  of  the  writ,  he  (hall  have  four  days  in  the 
following  term* 

Rex  verf.  Cranmef. 

S»  C.  12  Mod.  64^. 

AN  indicfhnent  vyas  found  againft  the  defendant;     And  The  drrk  of  the' 
after  he  had  pleaded  not  guilty,    and  it  had  hung  up  crown  ""not 
Untried  for  fome  time,  the  nrofecutor  difcovering  a  fault  in  ^{IquT^zn 
the  indi&ment*  being  for  perjury,  went  to  Mr.  liarcourt,  fe-  indiciment  for 
condary  of  the  crown  office  of  the  king's  bench,  and  per-  perjury  without 
fuaded  him  to  procure  Sir  Samuel  J/lrey,  cleric  of  the  crown,  S^l^ge^. 
to  enter  a  nolle  prof     Upon  which  Mr.  Raymorid  moved  the 
king's  bench,  that  fuch  nolle  prof  might  not  be  entered  with- 
out leave  of  the  attorney  general.     And  of  that  opinion  was 
the  whole  court.    And  the  nolle  prof  was  fet  afide. 

Philip         Philips.  ^Jr** 

r  r,  M  Will.  3. 

S.  C.  1  Pi  Wmsj  34*  2  Vera.  430:    Cha;  Prec.  167;  not  Very  correal^  1  Eq. 
Abr.    Joint  tenants  and  tenants  in  common.  A.  pi.  6. 4th  Ed.  p.  292. 

J£  Selfed  of  lands  in  fee,  devifed  them  to  B.  and  C.  and  Wnderadevife 
their  heirs*  in   truft  that   his  wife  Elizabeih,  and  her»n  ^n{i  that  A; 
daughter  Martha,    (hould  have   the  profits  equally  divided  ?ndB;ftial,fi 
between  them  during  the  life  of  Elizabeth,  and  afterwards  to  JSlySffi 
B.  and  £  and  their  heirs,  in  triift  for  the  heirs  of  the  body  of  between  them, 
Martha,  afterwards  to  his  right  heirs;    Martha  died   be- thc? ukc as  tc' 
fore  Elizabeth  without  iflue.     Elizabeth  took  out  adminiftra-  ™  vide^te, 
tion  to  Martha.     And  upon  a  bill  in  chancery,  the   caufe6i4.'andthe 
being  heard  by  the  mafter  of  the  rolls,  he  held,  that  Eliza-  ***** thcre  citcd 
•*Ar*       j«j.      .    ..,    -  Underaderife 

in  truft  for  A.  and  B.  during  the  life  of  A.  as  tenants  in  common,  with  an  immediate  remainder 
in  rufl/or  thc  hein  of  th*  ^o^y  of  B.  B.  takes  an  intereft  pur  auter  vie.  which  in  cafe  (he  diet 
before  A.  without  iflncwill  devolve  u pou  btr  pcrfooal  rrprdenutivc. 

Vo^I-  3  A  .  betb 
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Philips  heth  and  Marthq  were joint-tenants  j  and  that  the  whole  far* 
PxiZit*  vived  to  Elizabeth.  Afterwards  upon  appeal  taSomers  lord 
chancellor,  he  held,  that  Elizabeth  and  Martha  were  tenants 
in  common,  and  that  the  eftate  as  to  Martha  determined  by 
her  death,  and  then  he  in  remainder  would  come  into  pof- 
feffion  for  her  moiety.  Afterwards,  upon  a  re-hearing  be- 
fore ffright  lord  keeper  of  the  great  feal,he  held  them  to  be 
tenants  in  common ;  but  he  was  of  opinion,  that  an  eftate  by 
implication  arofeto  Elizabeth*  after  the  death  of  Martha*  for 
her  life.  Bat  he  made  a  reference  of  it  to  the  opinion  of  the 
judges  of  the  common  pleas.  And  they  held,  that  they  were 
tenants  in  common,  and  that  Martha  had  an  eftate  pur  auter 
~  vie,  and  that  fo  the  fpecial  occupant  fhoutd  have  it,  viz,  Eli- 
zabeth* as  her  administratrix ;  that  Martha  had  no  eftate  tail 
in  the  truft,  becaufe  equity  never  makes  a  mergert  frut  pre- 
vents it ',  contrary  to  that  which  lord  Sonars  held. 


Rex  verj.  Dawes. 

take  a  bail-bond  A  W  attachment  iffued  out  of  this  court  againft  the  de«* 
upon  an  arreft  J^  fendant,  for  a  contempt  committed  by  him*  directed 
menTi^out" to  thc  <**"*  of  Cumberland.  Upon  which  the  defendant  be- 
of  a  court  of  ing  arretted,  Thomas  Lampkgh  efquire,  flieriffof  the  (aid 
liwforacon-     county,  took  a  baiLbond  (in  which  perfons  very  fufficient 

SaSc  6c«  °R  werc  ^ount*  ^°r  ^IS  aPPearance  at  *e  return  of  the  attach- 
cont.  Conn  264.  ment)  and  let  him  go  at  large.  The  defendant  refilled  to 
an<?  vidb  W:id-  appear  at  the  day  of  the  return  of  the  writ,  which  was  die 
f  Earned  ri4Uh"  Vene™  proxime poji ct  ajlinumfanclae  Trinitatis  hfk  pafk.  Up- 
but  fcc  alfo^Bi.  on  which  the  flieriff  was  amerced ;  though  he  offered  to 
955.  „  .  the  plainrift  in  the  action  to  affign  him  the  bail-bond,  which 
If  a  mar,  wh«  hc  refufcd,  alleging  that  the  fhcriff  could  not  take  a  bail- 
t^m<Vr!ffne.t0^on^  uPon  ai*  attachment.  Upon  which  theflieriff,  think - 
gleds  10  appear  ing  he  was  opprefled,  moved  by  Mr.  Raymond  laft  Michael- 
at  the  return  of  mas  terrTl9  tjiat  the  court  of  king**  bench  would  compel  the 
courTcannot*  plaintiff  to  accept  the  alignment  of  the  bail  bond.  And  ho 
prevent  the  party  urged,  that  it  was  very  reafonable,  that  fuch  a  rule  ihould 
on  whofeac-  be  made  ;  for  the  flieriff  is  compellable  by  the  ftatute*  to  let 
arreftrd'from  a  man  arrefted  uPon  an  attachment  go  at  large,  upon  a  bail- 
proceeding  bond  given ;  and  when  he  is  at  large,  the  flieriff  cannot 
againft  the  fhe-  feize  him  again  after  the  return  of  the  writ;  and  confe- 
tci  Sia°Ma^*  que"tly  it  is  not  then  in  his  power  to  bring  him  in  at  the 
57c  *  R.  ace.  i*  return  of  the  writ.  It  will  then  be  very  hard,  that  when  he 
Mod.447.  Vide  has  done  his  duty,  and  no  more,  he  flinll  be  liable  to  amerce- 
^Ed '1' B  R  rnents,  for  not  doing  that,  which  the  law  fays,  he  cannot  do 
imp.  rr°c.  B.  lawfully.  That  no  a&ion  lies  againft  him  in  fuch  cafe.  2 
^1  Ed.  * 68.  Sound, ,54.  Pojlernev.  Hanfon.  I  Sid.  23,  And  if  noac- 
Crompt.  2*-*d-  tion  lies,  no  more  ought  he  fo  be  amerced  for  it.  Sedmnal~ 
But  if  the  man  loeatur*  For  per  curiam*  this  court  cannot  make  fuch  a  rule* 

who  gave  bail  ....  ,  . 

be  in  tovrin,  the  court  will  grant  a  tipflaff  to  bring  him  uno  court,  tcdente  cima, 

that 
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that  the  plaintiff  (hall  accept  the  alignment  of  the  bail-  *" 
bond ;  for  he  may  either,  accept  it,  or  proceed  againft  the  dawm 
flieriff  by  amercements  5  and  the  fheriffmay  reimburfe  him- 
felf^  by  fuing  the  bail-bond :  and  if  the  bail-bond  is  not  fuf- 
fici&it  (as  here  it  was  but  of  40/.)  he  is  without  remedy. 
But  it  was  clearly  agreed  that  he  may  take  a  bail-bond  upon 
an  attachment.  See  Stilt  212.  234.  Burton  v.  Lowe.  2 
Vint.  237.  Contra  3  Leonard  208.  Bland  y.Riccards.  Af- 
terwards the  laft  day  of  this  term,  upon  alleging  that  this 
was  a  hard  cafe,  and  that  Dawes  was  in  town,  the  court 
granted  a  tipftaiF,  to  bring  him  in  fedente  curia ;  but  he  could 
not  find  him.    And  fo  nothing  was  done  for  the  relief  of  , 

the  fherifF* 
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Some  Points  refolved  by  Holt  Chief  Juftice  of 
the  King's  Bench >  upon  Evidence  in  Trials  at 
Nifi  Prius. 


i 


Anonymous, 

N  an  aftion  brought  upon  a  policy  of  infurance  of  a 
{hip,  if  .it  appears  upon  the  evidence,  that  the  fliip  was 
condemned  by  procefs  of  Jaw,  and  feized  ;  by  thi9  lehtehce 
the  property  and  ownerfhip  are  deftroycd,  and  there  is  no 
remedy  upon  the  policy  of  infurance  (a).  Ruled  by  Holt 
chief  juftice,  May  31,  at  Guildhall,  Pafch.  XOWilL  3.  1698. 

(a)  This  doclrine  muft  be  understood  to  apply  to  thofc  cafes  only  where  the  forfeiture  is  not 
occafioned  L  y  barratry ;  for  where  it  is,  (t  cannot. 

Smith,  Aflignecof  the  Commiffioners  of 

a  Bankrupt,  verf.  Sir  Richard  Blackham,, 

In  an  aflien  by    tT  was  ruled  by  Treby  chief  juftice  of  the  common  pleas, 
theattgneesof   J^  at   nir  prius  at   Guildhall,  the  fitting  after  .Michaelmas 

a  bankrupt  the     -*•  yTw£,i  1  •  b    -1  t_     1        . 

plaintiff  need  term  IO  frtiL  3.  upon  evidence  1:1  trover  brought  by  the 
not  prove  the  plaintiff  againft  the  defendant,  after  argument  of  the  coun- 
pctitioningcre-  fej  on  1,0th  fides,  I.  That  it  is  not  neceffary  to  prove,  that 
com*.  Doug]'.  ' tne  Perf°n>  uP°n  the  petition  of  whom  the  commiflion  of 
205. n.  com.  bankruptcy  was  granted,  was  a  creditor  jof  the  bankrupt; 
.  J?-  N«  p-  4th-  becaufe  upon  view  of  the  ftatutes,  they  do  not  require  that. 
com?Bi.  -02.  2.  That  it  is  not  neceffary  to  prove,  that  the  bankrupt  was 
it. R. 405."  indebted  in  1 00/.  though  the  prailice  has  been  to  do  fo; 
or  that  the  becaufe  though  the  chancellor  frequently,  before  he  grants  a 

in^™d^Ta?iincomiT1^lon  or  Dan^ruPtc>>  requires fuch  proof,  yet  it  is  on- 
the  (mw.  or  fums  ly  matter  of  difcretion  in  him. 
nccefla  y  to  war- 

r^tacommif.   Cole  ^   Davics  et  ^   Affignces  of   Maul  a 

I  'Bankrupt. 

Thefeizureof     T  7-  was  ruled  by  Holt  chief  juftice  of  the  king's  bench, 

poods  inexect)-     \\     cr-     ri         «v        *  ~         tt-9  '        rrs*u  •/*    ,.    . 

iion  cannot  be  4  P4er^  J™uary  3*-  Htl.  IO  JVilL  3.  at  ntfi  prtus  at 
arretted  by  any  Guildhall,  upon  evidence  in  a  trial,  I.  That  if  the  goods  of 
fuhfequent  aft  ^  bc  feized  upon  a  fieri  facial  iffiied  upon  a  judgment  ob- 
by  thTparty  to  ta'ned  againft  A  and  after  the  feizure  A  becomes  bankrupt, 
whom  they  be-  this  acl:  of  bankruptcy  cannot  affect  the  goods  levied  in  ex- 
tended. ^  ecution  as  aforefaid.  But  if  A.  was  a  bankrupt  before  the 
aYa^orbink-  fc5zure>  ana*  after  the  bankruptcy,  the  (heriff  upon  a  writ  of 
ruptcy,  if  a      fieri  facias   to    him    directed    upon  a  judgment    obtained 

commifiion  is  « 

taken  out  thereon,  will.  R.  ace.  El.  827.  D.  ace.  Burr.  -2.  The  clandeftine  removal  of 
goods  to  preferve  them  from  an  execution  is  not  an  attof  bankruptcy.  Vide  Ccoke,  ift.  Ed. 
p,  65.  to  89.  The  frirure  in  execution  of  a  part  of  the  goods  in  a  houfe  in  the  name  of  all  is  a 
Jeizurc  of  all  Though  the  vendee  of  jroods  under  an  execution  permits  the  party  to  whom  they 
belonged  to  retain  the  poflcfiion,  on  condition  that  fuch  party  (hall  repay  fuch  vendee  as  he  JhaQ 
raife  the  money  by  the  falc  of  the  goods,  fuch  permuTion  will  not  entitle  the  aflignees  of  fuch 
party,  if  he  becomes  a  bankrupt,  to  the  goods.  Vide  ante,  286.  and  tha  cafes  there  cited, 
ai  Jac.  i.c.  lo.tfif.  Dougl.  303.    jT-R.  31*. 

againft 
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SK:ru;ift  A.  feizes  the  goods  and  fells  them,  and  a  comrriif- 
fion  of  bankruptcy  is  granted,  and  the  /aid  goods  afligned 
hy  L- .•  cmmiiiioners,  the  afiignee  of  thecommiflioners  may 
:..:tf/  ;::n  trover  a&amfr  the  vendee  of  the  goods;  but  no 
{u\  j.Jt:un  will  lie  a^ninit  the  (herifF,-  becaufe  he. obeyed  the 
"  r:i.  2.  It"  a  trader,  hewing  that  a.  writ  of  fieri  facias  was 
i  •  ■•:.•  (ainft  him,  to  the  intent  to  preferve  his  goods  from 
b  ,  i^vied"  in  execution,  clandestinely  conveys  them  out 
c  101H0,  and  conceals  them  privately;    that  does   not 

a  .r  to  an  a£t  of  bankruptcy.  3.  That  a  feizure  of  part 
c  1  >ods  in  a  houfe  by  virtue  of  a  fieri facias  in  the  name 

c  -•  ;-*le,  is  a  good  feizure  of  all.     4.  It  was  refolved   in 

t,  .  c,  that  if  goods  of  A.  "are  lei  zed  upon  2l  fieri,  facias^ 
,a>  .  .;*d.  to  5.  bona  fide  upon  valuable  coi  .fide  ration ;  though 
£  ,.rii  its  A.  to  have  the  goods  in  his  pofieflion,  upon  con- 
dr  .  r  ihat.  ^.  fbiill  pay  to  27.  the  money,  as  he  fliall  raife  it 
bv  th»:  fJe  of  i!:e  gooes,  this  will  not  make  the  execution 
fr^'iK'..;!'-.  And  in  fuch  cafe  a  fubfequent  act  or  bank- 
ruptcy hy  A.  will  not  defeat  the  fa!e.  But  though  the  ori- 
gi.) :!  u^Dt  wasjuil,  yet  if  the  execution  was  fraudulent,  v/s. 
k  up'»n  \s4:  truft,  a  fubfequent  aft  of  bankruptcy  will  defeat  it. 

[a    :v  -    0!on  lies  againft  the  (heriflf  forafale  before  the  ifluing  of  a  commifllon.     D.  Burr. 
32.  3»v  •  1  829.     lf  he  fells  the  goods  after  the  iJluing  of  the  cornmiflion  is  notorious,  an 

.a&io-        .1    •  .  "'la'*  he  nuuita  ned  agaiwl  Jiim.     R.  Burr.  20.     31.  65.  D.B1. 1064.     though 
SUiaO.  >«.  - .  •>■-..  tb  uannot.     R.  i  T.  R.  475. 


Young  verf 


ITv:'  »v!    '    :n:fiprius  at  Weftminfter^  the  firft  fitting  The  public  are 
a-        v~  ■'  ■«  term   10  7«//.  3.  that  every  man  of  "j™"^ 

common  i  0j:  «  ay  jaftify  the  going  of  his*  fervants  or  of  his  ing  paths  on  the 
horfes   upon   the  banks   of    navigable   rivers,     for  towing  Danks  of  navi- 
, barges,  l?c.  to  whomfoever  the  right  of  the  foil  belongs,  and  com^T^R  * 
if  the  water  of  the  river  impairs  and  decreafes   the  banks,  253.'  vide  6 
&fo  then  they  fliall  have  reafonable  way  for  that  purpofe  in  Mod.  163. 
the  neareft  part  of  the  field  next  adjoining  to  the  river.  And 
he  compared  it  to  the  cafe,  where  there  is  a. way  through  a 
great  open  field,  w;iich  way  becomes   founderous,  the.  tra- 
vellers (a)  mayjuftifythe  going  over  the  outlet6of  the  land  W  VideDougl 
not  inclofed  next  adjoining,  -  £g  'u^!t^ 

w:  Jon.  196.    Dougl.  720.    3*T>  R'.  263> 

Anonymous. 

pE  R  Holt  chief  jufrice,  the  (a)  inhabitants  of  every  pa- 

rifh  of  common   right  ought   to  repair  the  highways.  Q  f£'  *sYcnt 
And  therefore  if  particular  perfons  are  made   chargeable  to  i  Hawk.  c.  7$. 
repair  the  faid  ways  by  a  ftatute  lately  made,   and  they  be-r5-  1T.i1. 
come  infolvent,    the  juftices  of  peace  may  put  that  charge  ]?£'  Yl*Q  Cosft 
upon  the  reft  of  the  inhabitants.  Mich.  10  JVilL  3.  B.  R.     7*™T*»iL 

p.  39*. 
Hockley 


7$tf  *      Points  refehed  by  Holt  Chief  Juftice, 

Hockley  verf  Lamb. 

a' la'  of  -T^  was  rule<")7  #*£  chief  juftice  at  Winchefter  Lent 
inonfScatSn"  X  affixes  io  Will.  J.  i.  That  a  man  may  prescribe  for 
kv9Dtand  common  for  cattle  levant  and  cou^bant  upon  a  mefluage. 
couchantona  And  he  faid,  that  he  knew  Hale  chief  jufticq  to  have  been 
good"aSvide  «*  ^e  &me  opinion  at  Norfolk  affizes.  %.  By  him  a  man 
port.  iojj.  cannot  prefenbe  for  common  appurtenant  to  a  farm  ;  be- 
F9FC%!a*C  h  cau^e  fr  *s  uncertaipj  of  what  a  farm  confifts,  perhaps  of 
Imona  (arm,  ten  acres>  or  °f  a  hur^red  acres 5  but  *e  pfefcription 
not  Unlcfs'  ought  to  be  laid,  to  a  meffuage  and  fo  many  acres  of  land, 
fochfaimbean  gut  if  there  is  an  ancient  form,  and  the  fame  lands  always 
antitntonc.  occupied  with  it ;  a  man  may  have  common  of  pafture,  to 
departure  his  cattle  tilling  that  farm. 

Richards  verf.  Squibb. 

Common  ap-  tt  T  was  ruled  by  Holt  chief  j  u  ft  ice  at  Dorchefter  Lent  affizes 
purtcnantfora  J[  I0  Will.  3.  at  a  trial  at  a  nififrim,  that  if  a  man  pre- 
oTwrtiOBTay  be  fcribes  for  common  for  a  certain  number  of  cattle,  as  ap- 
ufed  by  cattle  purtenant,  WV.  it  is  not  neceflary,  nor  material,  to  fbew 
notlevam  and     t^zt  fay  wcre  b^ant  and  couchant ;   becaufe  it  is  no  preju- 

S«2u!|i7^  iice  to  the  owner  °*  *e  foi,>  for  that  *e  number  is  af- 
a  Lev* 67.  Cro.  certained.  4  - 

Jac.  574- 

Clerk  verf.  How. 

T  was  ruled  by  Holt  chief  Juftice  at  Brentwood  fummer 
affizes    10   Will.   3.  upon  evidence  at  niftpriuSy  that  if 

-  copyhold  land  be  furrendered  to  the  ufc  of  a  will,  fcfr.  and 
afterwards  the  will  devifes  this  land  to  B.  and  his  heirs, 
upon  condition  that  he  pay  100/,  within  fi±  months  after 
the  death  of  the  devifor  to  Jf  S.  :f  the  money  is  not  paid 
J.  S.  ought  to  be  admitted,  arid  then  he  muft  make  an 
a&ual  entry  before  he  can  furrender.  And  therefore  in  the 
prefent  cafe  a  furrender  made  by  J.  S.  before  aAual  entry 

•     was  held  ill. 

Boner  verf.  Juner. 

Coparcener*  T  T  was  ruled  by-Holt  chief  juftice  at  Rygate  in  S.urrey^ 
may  join  in  J[  junwur  affizes  10  IVill.  3.  upon  evidence  at  a  trial,  that 
ejeament.  Vide  coparceners  may  join  in  ejeftment.  And  (by  him)  the 
cS'ere  cited?  c*fe  in  Moor  68*  »'  939-  «  «0t  law. 


Palmer 
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Palmer  verf.  Hooke  or  Gouche. 

T  was  ruled  by  Holt  chief  juftice,   upon  evidence  at  a  2t""iiS5flt 

trial  at  nifi  prius  at  Norwich  fummer  affizes  12  Will.  3.  if  tht  defendant 

that  if  in  indebitatus  ajfumpfit  for  goods  fold  and  delivered,  Sive<;  ,ney*- 

upon  nan  aflumpft  pleaded  the  defendant  giv^s  in  evidence,  ^"/d^"1* 

that  the  debt  was  attached  by  foreign  attachment  in  London  under  a  foreign 

ypon  a  plaint  levied  by  J.  S.  (to  whom  the  plaintiff  was  atta-'imem,  he 

indebted;    againft  the  plaintiff,  tfr.  the  defendant  will    be  ^^ff^ 

driven  to  prove,  that  the  plaintiff  was  indebted  to  J.  S.  be-  wasmdebted^t 

Caufe  the  plaintiff  has  no  notice  of  the  foreign  attachment ;  the  time  the 

and  therefore  it  may  be  only  a  contrivance  by  the  defend-  fitac]lln€l? 

ant  and  J.   S.  to  bar  the  plaintiff  of  his  prefent  aftion.  J>eriontwhoeftj«l 

%.  In  fuch  cafe  the  plaintiff  may  fhew  in  evidence,  that  the  out  the  attach- 

fuit  in  London  was  after  an  original  filed  by  the  plaintiff  in  J?*™- 

fome  one'  of  the  fuperior  courts;    and  that  will  avoid  the  be  attached** 

operation  of  the  foreign  attachment.      3.  If   the  original  under  a  foreign 

did  not  iflue  before  the  plaint  was  entered  in  London,  but  attachment,,  if  j 

only  antedated,    and  bore  tejie  before,  and  no  arreft  was  ^m™  ™for 

made  before  upon  it;   that  will  not  avoid  the  foreign  at-  it  before  tne 

tachment.    But  this  latter  point  Holt  revetfed  for  his  far-  "tftaution  of 

ther  confideration.     But  {ut  audivi)  he  was  afterwards  of^^^f 

the  lame  opinion,  iflued.  .vide 

&Uk.  z91.pl.32. 
An  aftion  by  original  is  to  be  confidered  as  commenced  from  the  time  the  original  iflue*,  not 
iron)  the  time  it  bears  teile.    Vide  ante  2  U.  and  the  cafe*  thei  c  cited. 

Windle  verf  the  Hundred  of  Chelmsford. 

IN  an  a&ion  upon  the  ftaruteof  Winchejler^  in  which  the 
plaintiff  {hewed,  that  he  was  robbed  of  a  bank  bill, 
upon  evidence  at  the  tn^fummer  affixes  10  Will.  3.  at 
Brentwood  in  EJfex,  before  Hatjell  baron  of  the  exchequer, 
he  dire&ed  the  jury  to  give  damages  for  the  whole,  value  of 
the  bills  which  tney  did  accordingly, 

*     Smithies  verf.  Dr.  Harrifbn. 

IN  cafe  for  words,   which  imported  the  committing  of  vide  Bun. 
adultery  by  the  plaintiff  with  Jane  at  Stile,  the  defendant  NL  Pr,  4  fid* 
in  mitigation  of  damages  may  give  in  evidence,    that  the  P#  *•       ' 
plaintiff  committed  adultery  with  Jane  at  Stile,  but  not  with    . 
any  other  woman.  Per  Holt  chief  juftice  at  Brentwood  fum- 
pier  aflizes  13  WilL  3.  ruled  accordingly. 

Haftead 
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Haftcad  verf.  Searle. 

:  Lands  may  pafs  A  Makes  his  will  in  thefe  words,  viz.  cc  I  devife  tq 
by  a  devife  mif-  .  •  «  J.  S,  all  thofe  my  lands  in  Bramftead  in  the  county 
rtprcfentingrh^  u  0f  Surrey  in  the  poflfefiion  of  John  AJhley?  whereas  in  faft 
th^u.  nvidc  <d.  hath  not  any  lands  in  Surrey*  but  he  had  lands  in  Bram- 
z  Bulftr.  17^.  Jiead  in  Hampjhin  in  the  pofleffion  of  John  Ajbley.  And  in 
Cro.Car.  129-  an  ejeftment  brought  by  the  heir  of  A.  for  thefe  lands  in 
Ion  1  o7.3  379.  '  Hatopfl>i™  againft  the  devifee,  it  was  ruled  by  Holt  chief 
Jon-   ?5-      ■     juftjce>  tjjat  fafe  janjs  jn    Hampjhire  would  pafs  by  this 

devife.     And  the  plaintiff  was  nonfuit*     At  IVinchefter  Lent 
aifizes  1679.     10  IVill.  3.  * 

Lord  Petre  verf.  Heneage. 

Things  wb  ch  jy E  R  Hoh  chief  juftice,  a  jewel  cannot  be  an  heir-loom, 

oun£fino"ber"  but  only  things  ponderous,   as  carts,  tables,  i$c.  Ruled 

lie*  lconlb.  C  ty  ^**  at  tJie  filing  in  Middle fex  after  Eafter.xtxm  13  #7//. 

As  jewels.'  3.  in  trover  for  a  chain  of  pearl.     See  Co.  Liu  18.  b.  that 

vide  *  El.  Com.  the  ancient  jewefs  of  the  crown  are  heir-looms. 
427  •  1       -         - 

Emerfon  w/.  Inchbird. 

Ak  hbIr *ur*      T  ^  ^el,t  uPon  ^on^  l,roug^lt  aga,nft  tne  defendant  as  h«r 

chafe  under  •  JL.  to  his  father,  &c.  riens  per  defcent  pleaded,  the  plaintiff 
devife  altering  replied  affets,  and  iffue  thereupon*  An<J  the  evidence  was 
the  limitation  that  the  obligor,  the  defendant's  father,  devifed  to  the 
it  accVsid.  defendant  his  fon  and  heir  certain  mefluages  in  Exchequer 
53.78.  1  Lcoo.  Alley  in  fee,  but  chargeable  with  an  annuity  or  rent  charge 
312.3x5.  payable  to  the  defendant's  mother.     And   it t  was   held  by 

cT'v.'i*'  Afi/f  chief  juftice,  that  thefe  mefluages  defcended  to  the 
pl.  36OW.  65.  defendant,  and  were  affets.  For  (by  him)  the  difference  is, 
poft,  329.  Vide  where  the  devife  makes  an .  alteration  of  the  limitation  of 
uBder'adcv^iV'  l^c  c^ateJ  ^rom  tnat  which  the  law  would  make  by  defcent ; 
{hargin^the  and  where  the -devife  conveys  the  fame  eftate,  as  the  law 
cftatconly,  by  would  make  by  defcent;  but  charges  it  with  incumbrances. 
decent.  R.  ace  jn  tne  former  Cafc  tne  ne;r  jakes  by  purchafe,  in  the  latter 
29o"*D.acc.  oy  defcent,  Trin.  13  Will,  3.  B.  R.  Guildhall,  London. 
iBl.  Com.  212. 

The  defendant  T^  ejectment  the  demife  by  the  leffor  of  the  plaintiff  to 
in  an  ejectment  X  the  plaintiff  was  laid  to  be  the  twenty-feventh  of  April 
Is  bound  to  1697,  which  time  was  not  come  at  the  time  of  the  trial  i 
entry  and  ou"cr,  ^l,t  tne  tenant  na(^  entered  into  the  common  rule,  to  con- 
thcu^hH.cde..  fefs  Icafe,  entry  and  oufler.     And  the  court  compelled  the 

muj  is  laid  upon 

a  diy  not  arrived  at  the  time  cf  the  trial, 

'  defendant 
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defendant  to  confefs  leafe,  entry,  and  dujfer ;  otherwife  the 

Elaintiff  would  have  been  nonfuit,  and  then  he  would  have 
ad  judgment  againft  the  cafual  ejeftor  ;  although  it  was 
objected,  that  the  plaintiff  could  not  have  judgment,  though 
the   verdict  were  found   for  him.     Ruled  by  the  court  of 
%Jdng's  bench  upon  a  trial  at  bar.     Mich.  8  WtlL  3.  B.  R.  » 

Claxmore  verf.  Searle,  Field,  and  Falkner. 

S^Laxmore  brought  an  ejeftment  againft  Searle,  Field,  and  °n  tnc  trIal  °* 
^  Falkner,     Field  appeared,  and  confeffed  leafe,  entry  and  ^hSre U 
oufter.     Searle  and  Falkner  did  not  appear,  nor  confefs  leafe,  fevcral  defend- 
entry  and  oufter.      Upon  which,    by  the  direction  of  /fo/fantsif  any  of 
chief  juftice  at  *he  fummer  aflizes  at  Horjham  in  Suffex  i3confeft[cafel° 
Will  3.  a  verdift*was  given  by  the  jury  for  the  plaintiff  entry  and  oufter, 
againft  Field  generally :    and  verdict  was  given  againft  the  *  vcrdia  (hall 
plaintiff  for  Searle  and  Falkner  \    and  indorfement  was  made  th/^^he 
:  upon  the  poftea  that  this  verdifl:  was  for  Searh  and  Falkner,  caufc'of  "uch 
•  becaufe  they  did  not  appearand  confefs  leafe,  entry,  and  ycrdift  (hall  be 
eufter  :  and  for  this  reafon,  that  they  fliould  not  have  cofts  in*^«l  «j  *"* 
againft  the  plaintiff,  and  that  the  plaintiff  fliould  have  judg-  {^tlff^all110 
ment  againft  the  cafual  ejedor,  for  fuch  lands  as  were  in  have  judgment 
the  pofleflion  of  Searle  and  Falkner.  for  Jhc.  Pn~. 

?  •  mi/Ps  m  their 

pofltflion  againft  the  cafual  ejeaoc. 

Hermitage  verf.  Tomkins, 

IT  was  ruled  by  Holt  chief  juftice,   at  the  fummer  affizes  Jf  a man  de 
'  at  Warwick  11  Will  3.  upon  a  trial  at  nifipriusy  that  if  mifeTtyrodL. 
A.  not  haying    any  thing  in  certain   land,    demifes  it  by  tuie  Linda  in 
indenture  to  B.   and  afterwards  A.  purchafes  the  land,  this  p^^^38 
will  be  a  good  leafe   by  eftoppel.     But  if  it  appear*by  reci-  afterwards'  * 
tals  in  the  leafe,  that  A.  had  nothing   at  the  time  of  the  buys  them,  he 
demife,  and  afterwards  he  purchafes  the  land  as  aforefaid,  ^^'2^* 
"  that  will  not  enure  by  eftoppel.     1699.  had^oTmercft 

in  them  whrn  he 
bought  them.  D.acc.  6  Mod.  258.  VidesT.R.  570,37*.  Com.  Eftates  O.  7  2d  Ed.  vol.  3. 
p.  254.  Unlets  that  {aft  appears  upon  the  leafe.  Vide  Com.  Eftoppel.  E.  2.  2d  Ed.  voL  3. 
p.  273. 

Rex  verf.  Payne. 

S.  C.  Salk.  281  Holt,  294.     Comb.  358. 

IT  was  moved  in.  fi.  R.  that  the  information  of  B.  (now  An  information 
dead)  taken  before  a  juftice  of   peace   might  be  read  as  ?a^nhcforca 
evidence  for  the  king  in  an  information  againft  the  defend- {,"  nzdinevi. 
ant  for  a  libel,  upon   not  guilty  pleaded,  tried  at  the  bar.  dencc  after  the 
But  upon  conftderation  the  court  denied  the  motion.     For  dwlhof 'thc» 

r  party  who  gave 

it  on  a  profecution  for  a  mifdemeanor.    S.  C.  5  Mod.  163.    On  an  appeal  of  murtltr,  or  in  a 
civil  aftion.     But  on  an  indi&ment  for  felony  it  may.    Vide  Hale,  Plac.  Cor.  vol.  1.  c.  24. 
iftEd,  p.  30$.  c.  50.  iftEd.p.  586*.    Vol.  2.  c.  38.    1  ft  Ed.  184,  285,  286. 

per 


inden- 
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per  curiam)  in  indi&ments  for  felony,  by  [a)  2  fcf  3  P.  (f 
Mar.  c.  20.  fuch  informations  may  be  read,  the  depo- 
nent being  dead.  But  in  indictments  or  informations  for 
Ma  B  il  misdemeanors,  or  in  civil  a&ions,  or  appeals  of  murder, 
4th Eo\  143.  no  fuch  information  can  be  given,  in  evidence;  nor  can  (*) 
evidence,  which  was  given  for  the  kfng  upon  an  indi&ment, 
be  given  upon  a  trial  in  a  civil  adion  for  the  party.  And 
the  ^ufticcs  of  the  king's  bench  fent  Sir  Samuel  Byre  fuifnt 
juftice  of  the  king's  .bench  to  the  juftices  of  the  common 
pleas  then  fitting  in  courtj  to  learn  their  opinion  and  they 
agreed  in  opinion  with  the  court  pf  king's  bench.  And 
the  information  of  B.  was  refufed  to  be  admitted  in  evi- 
dence. 

(a)  The  29th  chapter  of  2  and  3.  P.  ic  M.  has  no  relation  to  this  fubjeA,  and  the  10th 
chapter  which  is  the  only  one  in  that  feflion  which  has,  doei  not  exprcfcly  authorize  the  reading 
of  fuch  int^r  nation,  nor  can  I  find  any  other  ftatute  which  does. 

Pyke  verf.  Crouch. 
T  T  was  refolved  Mich.  8  Will.  3.  in  B.  J2.  upon  evidence 
(a)  vide  ante  A  in  a  trial  at  bar,  1.  That  {a)  a  legatee  cannot  be  a  wit- 
5°-c  *"?  *e  nefs  to  prove  the  will,  becaufe  the  legacy  is  devifed  to  him, 
unlefs  he  has  releafed  the  legacy.  out  after  fuch  a  releafe 
he  will  be  a  good  witnefs  to  prove  the  will.  But  if  the 
counfel  of  the  other  fide  have  permitted  fuch  legatee  to  be 
fworn,  and  to  be  examined  as  a  witnefs,  without  having 
taken  exception  againft  him,  they  cannot  afterwards  ex- 
cept againft  his  evidence  for  the  reafon  that  he  was  a  lega- 
tee* 2.  If  the  duplicate  of  a  will  be  written  by  the  direc- 
tion of  the  teftator,  and  fent  by  him  to  a  ftranger  to  keep 
it  fafely,  and  the  ftranger  fends  back  a  letter  to  the  teftator, 
in  which  he  makes  mention,  that  be  has  received  the  laid 
will ;  after  the  death  of  the  ftranger  fuch  letter  may  be  read 
as  circumftantial  evidence,  to  prove  that  fuch  duplicate  of 
the  will  was  fent  by  the  teftator  to  the  (aid  ftranger.  3.  If  a 
I  man  produced  as  a  witnefs  for  the  plaintiff  in  eje&ment 

confefles,  that  there  was  fuch  a  will  made  as  the  defend- 
ant's counfel  pretends,  and  under  which  the  defendant  makes. 
(1>)  Vide  Dougl.  title  to  the  lands  in  queftion)    yet  (b)  that  is  not  fufficient 
lo^butfcealfo  proofs  to  prove  that  there  was  fuch  a  will;    but  the  will 
po  .  731.         itfelF  ought  to  be  produced,  or  other  legal  proof  made  of 
1  r)  Vide  Bull.     it.     4.  If  (r)  feveral  eftates  in  remainder  be  limited  in  a 
4th  Ed.  23a.       deed,  and  one  of  the  remainder-men  obtains  a  verdift  for 
him  in  an  a&ion  brought  againft  him  for  the  fame  landj 
that  verdid  may  be  given  in  evidence   for  the  fubfeqnent 
remainder- man,  in  an  a&ion  brought  againft  him  for  the 
fame  land,  though  he  does  not  claim  any  eftate  under  the  firft 
remainder-man,  becaufe  they  all  claim  under  the  fame  deed. 
5.  If  a  man  was  fworn  a  witnefs  at  a  former  trial,  and 
frf)  S«mh.  ace.   gave  evidence,    and  died  ;    the  matter  (d)  that  he  depofed 
at  the  former   trial  may  be  given  in  evidence  at  another 
trial,  by  any  perfon  who  heard  him  fwear  it  at  the  former 
trial. 

Hockley 
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Hockley  verf.  Lamb, 

IT  was  ruled  by  Holt  chief  juftice,  at  Lent  affizes  at 
ffinchefler  1697-8.    That  if  A.  B.  C.  A  and  E.  claim 
common  in  a  place  called  Dak,  exclufively  of  all  other  per- 
sons, and  the  common  of  A.  comes  in  dispute,  B.  rnay  be 
?  witnefs  to  prove  that  A.  has  right  of  common  there ;  be- 
paufe  in  effe&  it  charges  himfelf,  viz.  he  admits  another  to. 
have  common  with  himfelf.     But  if  the  prefcription  be,  that 
all  the  inhabitants  of  Blackacre  ought  to  have  common  there ; 
one  (a)  of  the  inhabitants  cannot  be  a  witnefs,  to  prove  that  (a)  Ace.  1 T; 
another  of  the  (aid  inhabitants  ought  to  have  common  there, R-  302, 303. ' 
,becaufe  in  effeft  he  would  fwear  to  give  himfelf  rigfrt  of  5^}** Bagf^W 
common  there.  «.  Bifhopof 

Bangor,  coram 
Denton  at  Bjidgenorth  fummer  affizes,  1728,  Lord  Dartmouth's  cafe  coram  Price  at  Start orc^ 
jji%.  pbft.  1353.  Dougl.  359.  1  T-R.  1*4. 


Anonymous. 


> 


IT  was  faid  by  Holt  chief  1*  S.  J?.  jW/VA.  10  /P7//.  3.  that  vide  Str  70. 
if  a  man  deftroys  a  thing  that  is  defigned  to  be  evi- 
dence againft  himfelf,  a  fmall  matter  will  fupply  it.  And 
therefore  the  defendant  having  tore  his  own  note  figned  by 
him,  a  copy  fworn  was  admitted  to  be  good  evidence,  to 
prove  it. 

St,  Lcgar  verf.  Adams, 

AT  a  trial  in  eje&ment,  fummer  aflizes,  1,0-  Will.  3, 
1698.  at  Canterbury  in  Kent,  upon  the  evidence  it  ap- 
peared, that  a  will  was  made  by  JVilliam  Horn  in  1647,  of 
the  lands  in  queftion,  which  will  was  loft,  but  mention 
was  made  of  it  in  the  calendar  (which  is  the  index  of  the 
regifter  of  the  fpiritual  court)  and  alfo  in  the  feal  book. 
A  commiflion  iffued  in  April  1648.  to  examine  the  executors 
upon  their  oaths,  fc?r.  and  that  being  returned,  probate 
was  granted  the  eleventh  of  May  1648.  which  probate  was 
produced  in  evidence.  And  Holt  chief  juftice  allowed  it 
to  be  good  proof  of  the  will,  but  he  referved  it  for  his  fur-* 
thcr  confideration.  Afterwards  the  parties  agreed.  But 
Holt  chief  juftice  afterwards,  as  well  in  the  king's  bench 
as  at  nifi  prius,  upon  other  trials  declared,  that  he  held  it 
to  be  good  evidence,  and  that  he  continued  of  his  former 
opinion.  And  he  then  faid,  that  without  doubt  the  regif* 
ter's  book  is  good  evidence  to  prove  a  will* 

Ano« 
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Anonymous. 

AT  Rygate  in  Surrey^  fummer  affizes  10  Will.  3.  it  was 
ruled  by  Holt  chief  juftice,  upon  the  evidence,  that 

nave  ucvu  a  win .  r      .         {.      .  *•  •   »        1      £  r  l    .         r  •«  r 

of  lands,  for  a*  b.  cuife   in  the  fpmtual   court  after  probate  of  a  will  lix 
to pcrfoivJeiUtc  months  arc  allowed  to  regifterit,  and  when  it  is  regiftered, 
f!ffiP,obatC  "f  'lt  IS  rcgiftred  by  the  original,    but  the  probate  is  figned 
pf  awm!  Pr°°    by  the  rcgifter  only  upon  the  atteftation  of  the  pro&or  and 
the  examination  of  him;    therefore  a  will   prpved  in  1666 
in  the  archdeacon's  court  of  London^    and  the  office   was 
burnt  in  the  fuc  of  London  foon  after,  and  the  probate  was 
produced  in  evidence  to  prove  the  will  with  all  thefe  circum- 
ftiinces;  it  was  denied  by  Holt  chief  juftice  to  be  good  evi- 
dence to  prove  the  will. 

Kent  verf.  Wright. 

Special  matter  A  T  a  trial  at  Hertford,  fummer  affizes  10  Will.  3.  in 
iiuybeg.ven  J^  cafc  for  ftoppjng  the  pontiff's  lights,  the  defendant 
thegcnciaiiflbe  pleaded,  not  guilty;  and  gave  in  evidence,  that  the  cor- 
in  an  aftion  otx  poration  of  Hertford  were  lords  of  the  foil  where,  &c.  and 
the  cafe  for  prefcribed  to  fet  up  flails  there,  being  near  the  market- 
flopping  lights.  p,acc>     And   it  wa$  admhted  by  Holt  chicf  juftice  to  be 

given  in  evidence  upon  the  general  iflue,  becaufe  this  is  to 
claim  property  in  the  foil ;  but  (a)  where  the  defendant,  or 
he  under  whom  he  claims,  claim  only  a  particular  benefit, 
as  common,  or  eafement,  as  a  way,  and  not  the* property 
in  the  foil ;  he  ought  to  plead  it  fpecially,  and  cannot  give 
it  in  evidence  upon  the  general  ifluc  pleaded. 

(a)  This  observation  mufl  not  be  considered  as  applying  to  actions  upon  the  cafe  j  for  in  them 
fuch  matter  may  be  given  in  evidence  upon  The  general  iflue. 

Anonymous. 

would  not  be  '  jT  was  ru^  by  Holt  chief  juftice,  May  31.  Pafcb.  10 
Sufficient  to  y±  WilL  3.  at  Guildhall,  that  in  an  a£tion  upon  a  policy  of 
pr0VeaJhfn°r  afl"urance  of  a  fi"lH  if  the  plaintiff's  witnefs  fwears,  that 
givenXby  his*  ia)  tne  ^]P  was  condemned  by  procefs  of  law,  it  is  good 
ownwitnefles,  evidence  to  prove  it;  but  if  the  defendant  had  offered  that 
may  be  jo  when  matter  in  evidence  by  his  witnefles,  it  would  not  have  been 
verfaVs-hSa     ^u®c*cnt  without  producing  the fentehce  of  condemnation. 

Vide  ante  730.  (a)  Vide  ante  724. 


Dough;  5  2. 


Pitman  verf.  Maddox. 

S.C.  Salk.690.  Holt  298. 
TN  indebitatus  afjumpftt  upon  a  taylor's  bill,  upon  fifin  ajjump- 
-*•  fit  pleaded,  and  trial  before  Holt  chief  juftice,  at  the  fittings 
for  AfidJUfixi  14  Feb.  11  WilL  3.  the  plaintiff  produced 
in  evidence  his  (hop-book  written  by  one  of  his  fervants 
who  was  dead.     And  uj>on  proof  of  the  death  of  the  fervant, 

and 
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and  that  he  ufed  to  make  fuch  entries  of  debts,  *fc?r.     It  (a)  M  Ace,  pofh 
was  allowed  by  Holt  chief  juftice  to  be  good  evidence,   with-  ^j  ^h<v^ 
out  proof  of  the  delivery  of  the  goods,  l£c.     And  he  faid,p.  282. 
this  was  as  good  proof,  as   the  proof  of  a  witnefs's  hand 
(who  was  dead)  fubferibed  to  a  bond,   &c.     And   (by  him) 
notwithstanding  the  ftatute  of  7  Jac.  1:  c.  12.  fays,  that  &  » 
(hop-book  fhall  not  be  evidence  after  the  year,  yet  he  did 
not  hold  fuch  book  to  be  good  evidence  within  the  year 
alone. 

Lake  verf.  Billers  et  al\ 

TN  trefpafs  brought  againft  the  fheriff  for  goods  taken,  j^P*  fce-^J^ 
■*•  upon  not  guilty  pleaded,  he  gave  v.\  evidence,  that  he rjffo.  razing  ,, 

levied  them  in  execution  by  virtue  of  z  fieri  facias.     The  S00'-*  mcxecu-  /4%*~*  ir* 
plaintiff  made  title   to   the  goods  by  a  prior  execution,  but  *£"  br^ht  hy  /t*S    >  — 
fraudulent,  and  by  bill  of  fale  made  of  them  to  him  by  the  againft  whom 
officer,  viz.  the  fheriff  predeceffor  to  the  defendant.     And  }h*  execution 
upon  this  trial  before  Holt  chief  juftice  at  Hertford^  Lent  j|^d' tbc  ftlcriff' 
affixes  1698,  n  Will.  3.  it  was  ruled  by  him,  after  argu-  that thcr^waTa 
ment  of  the  counfel  of  both  fides,  that  the  defendant,  though  judgment. 
fheriff,  ought  to  give  in  evidence  a  copy  of  the  judgment.  Intrefpafeby 
But  it  would  have  been  otherwife,    if  the  trefpafs  had  been  Kft'TIo!! 
brought  by  the  perfon  againft  whom  the  fieri  facias  ifiucd.       Bl.  701.  Burr.      ' 

v  2631.  Vide  i 

Anonymous.  n^\i£\ 

T  N  debt  upon  bond  brought  by  J.  S.  fheriff  of  the  county  A  man  if  not 
"■■  of,  &c.  •  The  defendant  pleaded,  that  the  faid  bond  was  to  be  permitted 
acknowledged  by.^.  N.  to  the  plaintiff  for  the  office  of  un-  togiveinevi- 
der-fheriff,  and  that  he  was  .furety  in  the  faid  bond;  and  fn^ed^him 
then  he  pleaded  the  ftajute  of  5  fcf  6  Ed.  6.  c.   16.  againft  in  confidence. 
buying  and  felling  offices,  fcfr.     And  upon  the  trial  A.  was  Vide  Bull.  4th. 
produced  as  a  witnefs,  to  give  an  account,  upon  what  oc-  Ed"  p" 28*' 
cafion  this  bond  was  acknowledged,  Wc.     And  Holt  chief 
juftice,  before  whom  the  caufe  was  tried  Mich.  $W.Z$  AL 
at  the  fittings  for  Aftddlefex^  refufed  to  admit  A.  to  be  a  wit- 
nefs, becaufe  it  appeared,  that  he  was  privately  intrufted  by 
both  parties,  to  make  the  bargain,  and  to  keep  it  fecret. 
And  (by  him )  a  truftee  fhall  not  be  a  witnefs,   in  order  to 
betray  the  truft. 

Anonymous. 

TN  indebitatus  ajfumpftt  upon  an  injimul  computajety  and  non 

■*•  ajfumpftt  pleaded,  it  appeared  upon   the  evidence  at  the 

trial  at  Lent  affizes  at  Ea/l  Grin/lead  in  Sujex,  1699. 1 1  Will. 

3.  that  the  debt  for  which  the  account  was  made,  was  in 

right  of  A.  to  whom  the  plaintiff  was  executor.     And  Holt 

chief  juftice  feerried  to  be  of  opinion,  that  it  was  againft  the   { 

plaintiff;  but  ordered  "that  it  fhould  be  faved  as  a  point  for 

his  opinion,  and  that  in  the  mean  time  the  plaintiff  fhould 

have  a  verdift  fubjeft  tohis  opinion.       -'  * 

*  Goring 
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Goring  verf.  Evelirr. 

TT  was  ruled  by  Holt  chief  juftice  at  Lent  affixes  at  tafi 
*  Grinfieady  n  Willy  1699I  that  if  an  anfwer  to  inter- 
rogatories in  chancery  be  given  in  evidence  at  a  trial)  they 
ought  to  be  proved  *by  the  examiner  himfelf,  to  have  been 
taken  the  fame  day  that  is  mentioned  upon  diem. 

Sir  John  Bridgman  *verj.  Jennings. 

1  ma  o  t  T  vfts  rulcd  by  H°If  chief  juftic*  at  Slimmer  affizes it 
bAwoSi  l  Warwick  ^699.  that  if  A.  be  feted  of  the  manors  of  B. 
hgood  evidence  and  C.  and  during  his  feifin  of  both)  he  caufes  a  furyeyto 
of  the  bounds  \^  taken  of  the  manor  of  B.  and  afterwards  the  manor. of  B. 
fc^f  bZZhS*  is  conveyed  to  E.  and  after  a  long  time  there  are  difputes 
nor*  belonged  at  between  the  lords  of  the  manors  of  B.  and  C  about  their 
the  time  When    boundaries ;  this  6ld  fu  rvey  may  be  given  in  evidence.    And 

Mm ltoStlwa>  fo  lt  ^^  done  in  this  cafe'     C***'"*  if  t^  two  manors  had 

perfonwfo  took  not  been  in  the  hands  of  the  fame  perfoii  at  the  time  of  the 

ibothcrwifeit    hirvey  taken. 

is  not.    Vide     *         J 

BViH.4th.Ed. 

248.  '  * 

W6od  verf.  Brury. 

AT  Summer  affizes  at  Warwick  1699.  a  deed  was  pro- 
(«) Vide Str.  il  duced,  to  which  there  were  two  witnefles,  one  of 
J»S4.  whom  was  blind.     It  was  ruled  by  Holt  chief  juftice,  that 

fuch  deed  might  be  proved  by  (a)  the  other  witnefs,  and 
read  ;  or  might  be  proved,  without  proving  that  this  blind 
witnefs  is  dead,  or  without  having  him  at  the  trial,  proving 
only  his  hand*    AntJ  fo  it  was  done  in  this  cafe* 


Sherwood  ,verf.  Adderley. 

Onriensper  iTV  E  B  T  againft  the  Heir  on  the  bond  of  the  anceftor, 
difcent  pleaded  j[  J)  fcfr.  Riens  per  difcent  was  pleaded.  The  heir  gave  in 
M&L  evidence  an  extent  againft  him  upon  a  debt  owing  by  his 
cot  give  in  evi-  rather  upon  bond  to  the  king.  And  it  was  ruled  by  Hut 
dence  an  extent  chisf  juftice,  that  a  copy  of  the  bond  fworn,  or  the  bond  it- 

giving  in  evi-  ditor,  otherwife  the  extent  would  not  be  allowed.  And  for 
dence  either  the  want  of  this  Holt  di fallowed  fuch  extent.     Summer  affizes 

a^tteftcd  w>     lf>^'  at  Derb9*     And  next  mornine;,  in  another  trial  be* 
anatte  c  copy  twcen  jfirne  ^  ^  Qfa  defendant  MdirUy^  the  bond  ac- 
knowledged 
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knowledged  by  (  his  anceftor  to  the  king,  was  produced  in 
Evidence,  the  Ujfue  being  the  fame  as  in  the  other  a£kion< 

Smith  verf  Vealfc. 

AT  Lent  aflizes  ztTbetford,  11  Witt.  3. 1699.  Holt  chief  Depofitionsina 
j  uft ice  refufed  to  admit  depofitions  in  chancery  to  ke^^0^- 
given  in  evidence,  after  the  bill  was  difmifled.    But  it  was  evidraw^ugfc 
referved  as  a  point  for  his  further  confideration.     And  after  thebiUis  dif- 
confideration,  ani   conference  had  with  the  praflifers  ^n^^d\^k 
chancery,  he  gave  his  opinion,  that  notwithftanding  fach  a4l#  4 
difmiffion  of  the  bill,  the  depofitions  were  good  evidence* 
And  fo  he  ruled  it  afterwards  at  Guildhall  the  fittings  after 
Hilary  term*  1  Annae* 

Anonymous. 


Juftice,  the  plaintiff's  witnefs  fwore,  that  it  was  agreed,  that  not  fupporta 
he  fhould  deliver  good  fecond  fort  of  wheat.  And  Halt  count  upon  a 
held  this  a  variance,  and  the  plaintiff  was  nonfuit.  C^oVn^" 

changeable  wheat.    Vide  GUb.  Law  and  Eq.  229.    DcfugL  14*  *4o.    If*  £40.    Ferratav. 
Shplbread,    B.  R.  T\  25  O.  3.    1 T.  R.  67, 

Anonymous* 

Hf*  H  E  difpute  was  between  the  lord  of  the  manor  and  Th      .  .  rf 
JL    the  devifee  of  a  copyhold  of  the  fame  manor.     And  it  devHc  in  the    * 
tats  ruled  by  Holt  chief  j  uft  ice,  Lent  aflizes  1693.  at  Cam-  admittance  to  a 
bridge*  that  the  recital  of  the  will  in  the  copy  of  the  admit-'c^hoWi8g«* 
tance  was  good  evidence  of  the  devife  againft  the  lord,  or  twero^hetenT 
any  other  ftranger.     But  if  the  fuit  had  been  between  the  and  the  devifee. 
heir  of  the  copyholder  and  the  devifee,  the  will  itfelf  ought  **  btnJrefn  thc 
to  have  been  produced,     2.  He  1  uled,  that  the  foul  draught  J^S.     dC- 
of  the  fteward  of  the  manor  of  the  admittance  was  good  evi-  Thefteward**  - 
dence.     Ex  relatione  ntri  Place:  foul  draught  is 

good  evidence  of 
the  admittance. 

Hampton  verf.  Lammas* 

JUftices  ef  peaee  irtake  a  warrant  to  lew  a  poor's  late 
upon  J.  S.  which  was  direfted  to  the  conftables  of  the  JoHe^ln™"** 
parifhof  A.  J.  &  had  land   in  A.  upon  which  he  had  no  poofs  rate  di- 
chattels ;  but  his  houfe  flood  in  the  adjoining  parifh  of   B.  reeled  to  the 
in  the  fame  county,  in  which  7.  S.  had  goods.     The  con-  J?"^!**  of  a* 
(tables  of  A.  levied  thefc  goods  by  virtue  of  th*  faid  war-  &£££" 
rant.     And  Holt  chief  juftice  ruled,  upon  evidence  at  the  Vide  ante  $4$. 
trial  at  Hertford  Summer  aflizes  1698,  that  the  goods  were  P°ft-  73«« 
well  levied.    Ex  relatione. 

■   verf. 


73^  Points  refolved  by  Holt  Chief  jfuju^  ' 


verf  Norman  et  aF. 


vide  ante,  S45*  T  T  was  rided  by  Holt  chief  juftice  at  Weftminjler  14  />£« 
?3**  -"■  1698,  that  a  conftable  may  execute  the  warrant  of  a 

juftice  of  peace,  tic.  out  of  his  liberty,  hut  he  is  not  com- 
pellable to  execute  it  there* 

Rex  verf.  Woodward. 


I  not  T  if  vthe  fheriff  for  an  extent  for  the  king  againft  A.  feizes 
*<he-  X  the  goods  of  Ai  cannot  have  trover  againft  the  fherifF, 


Trover  Willi 
lie  againft  a  i 

W^«iuie^*^bJr  *f  ^1??  *he  Pr°Pe«y  vSedVtheldngl 
of  goods  under  Ruled  by  Holt  chief  juftice  at  the  Summer  afilzes  at  War- 
•n  extent*  wick  1699,   II  Will.  3. 


Rawlins  verf.  Turner. 

Noleafc  by  pa-  T  T  was  ruled  by  Holt  chief  juftice  at  Lent  aflizes  at  King* 
*>iis  good  xJlon  1699,  that  fuchleafe  for  three  years  of  land,  as  will 
toconVe^ln.  be  ?°°d  without  deed  within  *«  *9  Car.  2.  r.  3./  2.  muft 
tereft  for  more  bc  for  three  years>  to  be  computed  from  the  time  of  tha 
than  three  yean  agreement;  and  not  for  three  years  to  be  computed  from 
from  the  time  of  any  <Jay  after* 
the  making   R.  . .     « 

tec*     Baker  v*   Reynold.    B.  R.E.  25  G.  3.    VldeStr  65U 

Rex  w/*  Woodward. 

In  the  traverfe       A    N  extent  in  aid  found  Andrews  debtor  to  the  king,  and 
♦faninquifuion  J^  Thomas   Woodward  debtor  to  Andrews ;  upon  which 

r«"  *crfs  /  '?T'.*ft*Bwrf  were  feifed  in  StaSKf 

find  part  for  the  /**«  Woodward  ;  7a&»  Woodward  came  in,  and  traverfed  the 
king  and  part      inquifition,  that  they  were  ,not  the  goods  of  Thomas  Wood- 
ZXte^*^  b"c?f  himfe,f/  and  theverdift  was  for  part  for  the 
ant  muft  pay      *'ng,  and  for  part  for  the  defendant.     And  the  queftion 
the  court  fees,     was,  who  (hall  pay  the  fees  in  court,  &ci  becaufe  the  de- 
fendant is  a«or,  for  if  it  were  found  for  the  king,  no  jud*- 
rrientfhouldbe  given;    but  if,  &c.  for  the  defendant,  an 
amovear manus  muft  be  awarded.     And  it  was  ruled  by  Holt 
chief  juftice  at  Warwick  Summer  affizes  1600,  that  the  de- 
fendant  ought  to  pay  the  fees* 


Rex 


I 
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Rex  verf.  Goate. 
N  an  indiftment  for  forgery  at  common  law,  though  it  is  An  Indiament 


not  (hewn,  that  the  party  was  prejudiced,  yet  the  indi£t-  l»e«  for  forgery 
m«u  is  good.    Cmtra^ inan  aftion  J  forgo-  des  faux  faits.  ZZg£g 
Therefore  where  the  indictment  was  for  forgery  of  a  furren-  fon  was  preju- 
der  of  the  lands  of  J.  S.  and  it  was  not  (hewn  in  the  indi£U  diced  by  the 
ment  that  J.  5.  had  any  lands;  yet  Holt  chief  juftice  at  Bury  forgery.  R.  ace. 
fummer  affizes  12  Will.  3.  upon  motion, in  arreft  of  judgment  AnteVag." 
held  it  good;  and  judgment  was  given  againft  the  defendant,  ad  a&ion  for 
being  an  attorney,  that  he  (bould  ftand  in  the  pillory,    Ano-  forging  faife  t 
ther  exception  was,  that  the  indi&ment  was,  quodfalfo  con-  dc«^*  docs  not, 
trafech  falfum  feriptum,  which  is  repugnant;  yet  held  good.    ]£,  JJ **?£* 

diced  by  it. 
Vide  Com.  forgery.  B.  I.  ad  Ed.  vol  J.  p.  387.    An  indl&ment  for  forgery  may  ftatc  tfot 
the  party  falfly  forged  a  folfe  writing. 

Anonymous. 

IT  was  ruled  bv  Holt  chief  juftice  at  Dorchefter^  Lent 
affizes  10  Will.  3.  that  if  A.  poflefled  of  a  term  for  a 
hundred  years,  grants  the  land,  habendum  for  forty  years,  to 
begin  after  his  death;  it  is  a  good  new  leafe ;  and  a  man  pof- 
felied  of  a  term  for  twenty  years  may  grant  the  lands  for 
nineteen  years,  to  commence  after  his  death;  and  it  will  be 
good  for  fo  many  of  the  twenty  years,  as  {ball  be  unexpired 
at  the  time  of  his  death. 

Rex  verf.  Webb. 

IT  was  ruled  by  Holt  chief  juftice  at  the  fittings  at  Weft-  Darkening  a 

min/ler,  HiL  9  W.  3.  B.  A.  in  an  indiament  for  a  nui-  f  "^J^11^ 

faace,  that  the  building  of  a  houfe  in  a  larger  manner  than  j||f nuifitocc" 
it  was  before,  whereby  the  ftreet  became  darker,  is  not  any 
publick  nuifance  by  reafon  of  the  darkening* 

Waterman  verf.  Soper. 

IT  was  ruled  by  Hok  chief  juftice  at  Lent  affizes  at  IVtn-  A  tree  belong. 
cheflerj  upon  a  trial  at  nifi  prius  1697-8.  I.  That  if  A,  t0  lhc  perf™  «r 
plants  a  tree  upon  the  extremeft  limits  of  his  land,  and  {^^e0^01* 
the  tree  growing  extend  its  root  into  the  land  of  B9  next  „owli  e  r<M> 
adjoining,  A.  and  &  are  tenants  in  common  of  this  tree.  One  of  fcveral 
But  if  all  the  root  grows  into  the  land  of  A.  though  the  *»"*• »« com* 
boughs  overfhadow  the  land  of  B.  yet  the  branches  fol-  *™  °f  ^7' 

•       °  «  t     %  f    1*        1 '  1      .     t       m  may  maintain 

low  the  root,  and  the  property  of  the  whole  rs  in  A.    %.  anaafonagainft 
Two  tenants  in  common  of  a  tree,  and  one  cuts  the  whole  the  others  for 
tree;  though  th*  other  cannot  have  an  aSion  for  the  tree,  J1^?***!*": 

^  S.  C.  cit,  3  Will. 

%tQ.    Vide  Co.  X-itt.  aao.  0.  zgq,  h. 

Vol,  J.  3  B  yet 


738  Tointi  refolded  By  Itolt  Chief  Jit/tiee* 

yet  he  may  have  an  a&ion  for  the  fpecial  damage  by  this  cut- 
(a)  Vide  Co.  ting ;  as  where  (a)  one  tenant  in  common  deftroys  the  whole 
Litt.  aoo.  a.        flight  of  pigeons. 

Spark  ver/i  Spicer. 

JLflCH.  10  /K.3.  per  Hth  chief  juftice.  If  a  man  be 
-*  ^  hung  in  chains  upon  my  land;  alter  the  body  is  coo- 
fumed,  I  mail  have  gibbet  and  chain*  Said  upon  a  motion 
for  a  new  trial.  / 


A! 


Anonymous. 

S.  C.  Salk.  1a6.pl.  5. 

Bank-bill  was  payable  to  A.  or  bearer,  A.  gave  it  to  B. 

L  JB.  loft  it,  G  found  ity  'and  affigned  it  over  to  D.  for 

valuable  confideration,  Z).  went  to  the  bank  fnd  got  a  new 

bill  in  his  own  name,  A.  brought  trover  againft  D.  for  the 

{a)  k.  acc.         former  bill*     And  ruled  by  Holt  chief  jumce  at  Guildhall 

3  Salk.  70.         1698,  that  an  (a)  a&ion  did  not  lie  againft  Z>.  becaufe  he 

B»  L56ix?       had  ic  for  a  valuable  confideration.     Ex  relatione  m'ri  Daly. 

*  ^  Anonymous. 

If  an  attorney.  TT  was  ruled  at  a  trial  at  nijiprius  by  Holt  chief  juftice* 
fuftereadecd  J^  pafih.  6  Will.  &  Mar.  that  where  7/.  purchafed  the  in- 
to be^xecXdT1  tcreft  of  a  leaie  for  J^Wi'and  *«  writings  were  left  in  the 
before  he  is  paid  hands  of  B.  an  attorney  to  draw  an  alignment  of  its  B. 
for  it,  he  can-  drew  it,  and  it  was  fealed,  but  B.  refufed  to  deliver  it,  until 
not  afterward.  j%  paj^  for  jt.  upon  which  A.  brought  trover  againft  B.  for 
fceT^Lvidc  toe  deed:  that  the  action  well  lay;  becaufe  A  might  have  an 
Burr.  2218.  action  for  what  he  deferved,  but  he  cannot  detain  for  it.  Ex 
Doujl.  100.  relatione  nCri  Place... 

Frith  verf.  Torin. 

S.  C.  Salk.  67.  pi.  5.  Holt  675. 
Serving  an  ap-     JT  was  ruled  by  Holt  chief  juftice  at  Summer  affixes  at 
aWd^iFin-    1  RJt«*  10  WiL  3.  that  the  fervice  of  an  apprenticeship 
title  a  man  to      feven  years  beyond  the  fca,  though  the  defendant  was  not 
follow  his  trade  bound,  excufes  from  the  5  Eliz.  c.  4. 

here.     R.  acc.  -    . 

•*•  «'•*«•  Jones  verf.  Hart. 

S.C  Salk.  44*.  Holt  641. 

IT  was  ruled  by  Holt,  chief  juftice  at  Guildhall,  Mich. 
10  Will  3.  that  if  A*  being  a  p^wn-broker  employs.  B. 
his  fervant  in  the  way  of  his  ,trad$jr«arid  B.  upon  a  pawn  of 
goods  lends  money  to  C     C.  tenders  the  tponey  to  B.  at  the 
-'   day,  and  demands  the  goods,  B.  (ays,  that  the  goods  are  fold  j 
.  trover  will  lie  for  C  againft  A. 

IF 
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IF  a  fhip  be  bound  for  the  Eaft  ladies,  and  from  thence  to  tf  *  top  » 
return  to  England,  and  the  (hip  unlades  at  a  port  in  the  [ndg^e0Ujnd 
Eaft  Indies,,  god  takes  freight  to  return  to.  England,  and  in  c^t^on'hw 
her  return  Die  is  taken  by  the  enemies;  the  mariners  ihall  [a)  homeward 
fcave  their  wages,  for.  the  voyage  to  the  Eaft  Indies,  and  for  J>0Tmd  voyage, 
half  the  time  that  they  ftayed  there  to  unlade,  and  no  more.  ^iimbcMirfoj 
kuled  by  Holt  chief  juftice  June  4, ,  1700.  at  Guildhall 'at  nifi  thc  outward 
prius.        '  voyage,  and  ior 

-  half  the  time 
they  ftayed  at  the  port  of  delivery9. 

*  Tide  Com.  merchant  E.  3.  adEd.  Y0L4.  p.  »30.    « 

(«)  It  fhould  feem  reafonable  that  the  mariners  ihould  have  wages  for  the  whole  of  the 
time  during  which  they  were  unloading  becaufe  their  wages  during  that  time  are  payable  irf 
refpedt  of  the  outfit  and  carriage  whkji  b.faved. 

Anonymous. 

>     Sv  C.  Salt  44*.  Holt  642. 

THE  fervants  of  a  carman  run  over  a  boy  in  the  ftreets, 
and  maimed  him,  by  negligence;  and  an  adion  was/ 
.brought  againft  the  njafter  and  the  plaintiff  recovered.  The 
fervants  of  A.  with  his  cart  run  againft  the  cart  of  B.  in 
which  there  was  a  pipe  of  wine,  vsz.  facie,  and  overturned 
it,  whereby  the  feck  was  fpoiled,  and  run  into  fhe  ftreet;  an 
action  was  brought  againft  the  mafter,  and  held  good  by  Hols 
chief  jufticfe  at  Guildhall*  .  £pc  relatione  m'ri  Place. 

Wright  verf.  Wilfon* 

A  Has  a  chamber  adjoining  to  the  chamber  of  B.  and  has  An  aaion  for 
^*m  a  door  that  opens  into  it,  by  which>  there  is  a  paflage  to  falfc  imprifon- 
go  out;  and  A.  has  another  door,  which  C  ftops,  fothatv/.  ™ccf  7^  "^ 
cannot  go  out  by  that.    This  is  no  imprifonment  of  A,  by  C  forfafteningone 
becaufe  A.  may  go  out  by  the  door  in  the  chamber  of  B.  of  two  doors  in 
though  he  be  a  trefpaffer  by  doing  it.     But  A.  may  have  a ' a  room  in  ^hich 
fpecial  aftion  upon  his  cafe  againft  C     Ruled  by  Holt  chief  £  '%££** 
juftice,  in  evidence  at  a  trial  at  the  Summer  affizes  at  Lincoln  through  the 
1699,  in  an  a&ion  of  falfe  imprifonment.     And  the  plaintiff  other  without 
wasnonfuit.  trefpalling. 

Glenham  verf.  Hanby. 

A  Demifed  ground  to  B.  which  was  pafture,  except  the  A  man  who  lets 
■"•  trees;  B.  put  in  his  cattle  to  fe?d,  which  barked  the  land  excepting 
tfees;  A.  cannot  have  trefpafs  againft  B.  .Ruled  by  Holt  the.tr"8 ca,mot 

t«  r  •-  n.'  •         r  j  j      r        j     "     l«      • '        «      maintain  tref- 

chief  juftice  upon  a  point  made  and  referred  to  him  at  the  pafcajrai„ft  the 
aifizes  at  Bury  in  Lent  12  Will.  3.  upon  hearing  of  counfel  leffee,forlettin 
feveral  times,  though  at  firft  he  was  of  a  contrary  opinion.     *J»  **&*  bark 

3  B  2  Matters 
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Matters  wr/.  Butcher. 

A  cttleftar  of  rTIHE  officer  cannot  juftify  the  imprifonment  of  a  man 
the  taxci  cuuiot  J^  for  non-payment  of  taxes  under  the  general  printed 
f11^?^^  warrant,  which  the  colleftors  have,  figned  by  two  juftices  of 
the  general  peace.  But  they  ought  to  have  a  fpecial  warrant.  Ruled 
printed  war-  upon  evidence  at  a  trial  in  falfe  imprifonment  by  Holt  chief 
r*at.  juftice  at  Norwich  Summer  affixes,  1 2  Will  3, 


A  man  who  has 
the  legal  intereft 
iq.  a  term  by 
joining  in  an 
alignment  of  it 
will  prevent  the 
ftatute  of  limi- 
tations from  at- 
taching in  fa- 
vour of  the  per- 
fon  actually  in 
poffeffion. 
Paying  intereft 
upon  a  mort- 
gage will  pre- 
vent the  (Utute 
qf  limitations 
from  attaching 
in  favour  ot  the 
party  paying  it. 


Hatcher  verf*  Fineaux. 

JJ^Wiam  Denne  poffeflfcd  'of  a  term  for  a  thoufand  years 
"  affigned  it  to  Ralph  Philpot  for  a  collateral  fecurity 
againft  a  bond  in  which  Philpot  was  bound  jointly  with  Denne 
for  the  debt  of  Denne  in  1 655.  Philpot  died  leaving  R.  Phil- 
pot  his  fon  executor.  William  Denne  died  leaving  Katharine 
Denne  his  wife  his  executrix,  and  Katharine  Denne  his  daugh- 
ter his  heir.  In  1674  R.  Philpot  executor  of  Ralph  Philpot> 
and  Katharine  Denne  the  executrix  of  William  Denne*  and 
Katharine  Denne  the  heiref*  of  William  Denne*  affigned  this 
term  of  a  thoufand  years  to  John  Harrijbn*  with  condition 
that  upon  payment  of  200/.  the  consideration  of  the  Cud  af- 
iignment,  by  Katharine  Denne  the  efcecutrix,  bfc*  Katharine 
Denne  received  the  profits  till  1691)  and  (he  paid  the  intereft 
to  the  fame  time.  And  per  Holt  chief  juftice,  it  was  ruled  at 
Maidftoney  Lent  affixes  13  IVllU  3  in  an  eje£hnent  brought 
by  the  executor  of  Harrifon*  1.  That  he  was  not  barred  by 
the  ftatute  of  limitations,  becaufe  the  ftatute  did  not  preju- 
dice at  the  time  of  the  alignment,  there  being  but  nineteen 
years  elapfcd;  and  then  the  joining  of  him  in  the  affignxnent, 
who  had  the  title  to  take  advantage  of  the  ftatute,  gives  a 
new  title.  2.  Per  Holt  chief  juftice,  if  a  man  makes  a 
mortgage  for  collateral  fecurity,  although  the  mortgagee  is 
not  in  pofleffion  for  twenty  years  and  more  \  yet  it  the  in- 
tereft be  paid  upon  the  bond  according  to  the  agreement  of 
the  parties,  it  {hall  not  be  barred  by  the  ftatute  of  limita- 
tions. 


Vide  O  Lit!.  TT  was  held,  per  curiam*  Mich.  &T  Will  3.  B.  R.  that  if 
13th  fcd.  n.  ^  a  terai  for  vears  0f  lapjj  De  dcvifed  to  executors  in  truft 
for  payment  of  debts,  if  all  the  executors  renounce,  &c  and 
will  not  convey  over  to  others,  to  the  end  that  they  may  exe- 
cute the  truft,  that  the  truft  and  term  for  years  are  both  loft. 
Ex  relatione  m*ri  Shcl/ev. 


Stocked 
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Stocker  verfi  Berny. 

IF  H*  has  pofleffion  of  land  for  twenty  years  uninter-  Anonintemipt- 
rupted,  and  then  A  gains  pofleffion,  upon  which  H.  J^JjJ*|^l 
brings  eje&ment;  though  H.  is  plaintiff,  yet  his  pofleffion  yeari^eTa^ 
for  twenty  years  will  be  a  good  title  for  him,  as  well  as  if  complete  pot- 
H.  had  been  then  in  pofleffion,  becaufe  pofleffion  for  twenty  fefory  rijbt* 
years  now  by  virtue  of  the  ftatute  21  Jac.  1.  c.  16.  fi  1.  is 
like  a  defcent  at  common  law,  which  tolls  the  entry.     Ruled 
by  Hob  chief  juftice,  Summer  affizes  at  Lincoln*  11  Will.  3. 
1699.  and  at  jfylefbury. 


fun 


Sparling  Executor  Sparling  verf.  Smith. 

N  affumpfety  upon  ajfumpfit  infra  fix  annas  pleaded,  die  AprWeto 
__  evidence  was,  that  after  the  fix  years  the  defendant  af-  JJ^^i  2T 
fumed  to  pav,  if  the  plaintiff  would  come  to  account.     And  ^tc  ^  i£^. 
it  was  rulea  by  H*k  chief  juftice  at  Hertford*  Lent  affixes-  tionshasattach- 
1701,  March  25,  that  this  did  not  revive  the.  promife,  be-  edif  the  credi- 
caufe  it  was  not  an  a£hial  promife.  « tccoaoT V* 

no  anfwer  to  the  ftatiue  of  limitation*.    Scd  Vide  ante  389. 

Kirney  verf  Smith  &  al\ 

IT  was  ruled  by  Holt  chief  juftice,  at  Lent  affizes  at  TheU  A  (hip  carpenter 
ford*  16  Mar.  12  ffllL  3.  upon  evidence  at  a  trial  at  nifi  may  ■»  fuch  be 
pruts*  that  a  (hip  carpenter  is  within  the  ftatutes  of  bank-  Vid^CoaJtc 
rupts.    But  a  cafe  was  made  of  it  for  his  farther  confident  Thcaffignce  of* 
tion.     2,  ,A  becomes  bankrupt,  and  then  fells  goods  to  B*  a  bankrupt  may 
B.  fells  them  to  C  which  is  a  converfion;  then  a  commiffion  bring  »°vcr 
of  bankrupt  is  fued,  and  an affignment  made  by  the  commif*  ^obou  ht  * 
doners  to  E.  who  brings  trover  againft  Q  per  Holt*  the  ac-  g^  rf\  men- 
tion well  lies;  but  that  point  was  alfo  referved  for  his  confi-  dee  of  the  bank* 
fideration.    3.  If  the  petition  to  the  lord  chancellor  menti*  JJJ*  Morc  ** 
oned  in  the  declaration  recites,  that  the  bankrupt  was  in-  ^^Burr. \». 
debted  in  300  A  and  the  petition  produced  at  the  trial  recites,  34.  ^g.  bl' 


that  he  was  indebted  in  150/.  yet  that  is  no  material  variance*  829.  1064. 
4.  There  is  no  need  to  produce  at  the  trial  the  petition  made  In  (*ating  **!e 
to  the  lord  chancellor,  becaufe  it  may  have  been  by  parol*  m^ugSft 
though  the  pre&ice  hath  been  otherwife.  Aim  the  bank- 

rapt  was  aflVrted 
to  owe,  is  not  fetal  Vide  ante  714.  The  aflignett  of  a  bankrupt  need  not  at  the  trial  of 
«n  action  brought  by  them  produce  the  petition,    Vide  ante  724. 

Mead 
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If  an  order  of 
feflions  direct 
the  payment  of 
money,  and  it 
is  paid  accord- 
ingly, though 
the  order  is 
quafhed,  an 
indebitatus 
afiumpfit  will 
not  lie  for  the 
money.     Vide 
Burr.  1005. 
1354. 


(«)  Vide  Com. 
Pleader.  3  B. 
ao.  id.  Ed.  vol. 
5.  P%  3°°^ 


panih  of 


Points  refolded  by  Holt  Chief  Ju/lke9 

Mead  verf.  Death  and  Pollard. 

N  order  was  made  at  the  quarter  feflions  bythe Juftices 
"  peace,  that  a  poor  man  (hould  be  removed  Jrom  the 


panln  or  Otton  Belchamp  to  the  parifli  of  Walter  Belchamp, 
and  that  Walter  Belchamp  ftiould  pay  to  Otton  Belchamp  6/. 
cofts.  The  6  /.  were  paid  accordingly.  And  afterwards  the 
order  was  quaflied  in  B.  R.  being  removed  thither  by  certio- 
rari. Uponwhich  the  churchwardens  of  Walter  Belchamp, 
who  had  paid  the  6  /.  brought  indebitatus  ajfumpfit  againft  the 
defendants,  who  had  received  it.  And  it  being  tried  before 
Tracy  baron  of  the  exchequer,  LentdRzes  1700,  Mar.  28. 
at  Chelmsford,  he  held  that  indebitatus  ajfumpfit  would  not  lie. 
And  he.  compared  it  to  the  cafe  where  money  is  paid  upon  a 
judgment,  and  afterwards  the  judgment  is  reverfed  for  error, 
indebitatus  ajfumpfit  will  (a)  not  lie  for  the  money.  And  the 
plaintiff  was  nonfuit.  But  note  alio,  that  the  bL  were  paid 
by  the  churchwardens  and  overfeers  of  the  poor,  and  this 
a&ion  was  brought  by  the  churchwardens  alone. 


Indebitatus  af- 
fumpfit  lies  for 
money  paid  un- 
der the  fentence 
of  a  courtwhich 
has  no  jurifdic- 
tion. 


In  an  action 
upon  a  bill  of 
exchange 
brought  by  an 
iftdorfor  who 
hat  been  fued 
upon  it  againft 
the  acceptor, 


Sir  Richard  Newdigate  verf.  Davy. 

SIR  Richard  Newdigate  had  a  donative, .  which  he  gave  to 
Davy  \  and  afterwards  he  removed  Davy,  and  put  in  J. 
S.  Davy  cited  Sir  Richard  Newdigate  in  the  time  of  James 
II.  before  the  high  commiffioners,  and  there  Sir  Richard 
Newdigate  had  fentence  againft  him,  to  reftore  Davy,  and  to 
pay  him  all  the  arrears  that  he  had  received.  Sir  Richard 
Newdigate  paid  it  accordingly.  And  after  the  revolution  Sir 
Richard  Newdigate  brought  indebitatus  ajfumpfit  againft  Davy 
for  this  money,  as  received  to  his  ufe.  Ana  it  being  tried  at 
nifiprius  in  Middlefex,  before  Treby  chief  juftice  of  the  com- 
mon pleas,  he  held,  that  the  a£Hon  well  lay;  for  when  money 
is  paid  in  purfuance  of  a  void  authority,  &c.  indebitatus 
affumpfit  lies  for  it.  4  or  5  W.  ^  M.  Ex  relatione  nCri 
Place. 

Mendez  verf.  Carreroon, 

IN  cafe  upon  a  bill  of  exchange,  upon  the  evidence  at  the 
trial  before  Holt  chief  juftice  at  Guildhall,  Nov.  23.  Mich. 
12  Wi/L  3.  the  cafe  was  thus.  A.  drew  a  bill  of  exchange 
upon  B.  payable  to  C.  at  Paris;  B.  accepted  the  bill,  C 
indorfed  it,  payable  to  XX  D.  to  E.  E.  to  F.  F.  to  G.  G. 
demanded  the  bill  to  be  paid  by  B.  and  upon  non-payment 

And  Q^  Whether  upon  a 


J  *  the  plaintiff  rauft  prove  that  he  paid  the  party  who  Xucd  him. 
&  foreign  bill  he  mull  not  produce  a  receipt  upon  the  proteft  ? 


V 

^ 

«* 


G.  pro- 
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Cprotefted  it  within  the  time,  faff,  and  then  G.  brought  an 
a&iofi  againft  D.  and  it  was  well-brought,  and  he  recovered. 
Afterwards  D.  brought  an  adion  againft  B.  and  though  D. 
produced  the  bill  and  the  proteft,  yet  becaufe  he  could  not 
produce  a  receipt  for  the  money  paid  by* him  to  G,  upon  the 
proteft,  as  the  cuftom  is  among  merchants,  as  feveral  mer- 
chants upon  their  oaths  affirmed,  he  was  nonfuit.  But  Holt 
feemed  to  be  of  opinion,  that  if  he  had  proved  payment  by 
bim  to  G.  it  had  been  well  enough. 

THE  cuftom  of  merchants  is,  that  if  B,  upon  whom  a  A  bill  of  ex- 
bin  of  exchai\ge  is  drawn,  abfconds  before  the  day  of  ^^'dbdbe- 
payment,  the  man  to  whom  it  is  payable  may  proteft  it,  to  forg unpayable 
have  better  fecurity  for  the  payment,  and  to  give  notice  to  for  non-pay- 
the  drawer  of  the  abfconding  of  B.  and  after  time  of  pay*  meat, 
roent  is  incurred,  then  it  ought  to  be,  protefted  for  non-pay-  Butf '^"jJ*" 
ment  the  fame  day  ofL  payment  or  after  it.     But  no  proteft  has  abfconded. ' 
for  non-payment  can  be  before  the  day  that  it  is  payable.  VideBayley.30. 
*  Proved  by  merchants  at  Guildhall^  Trin.  blV.&M.  before 
Treby  chief  jufticev     And  the  ^plaintiff  was  nonfuit,  becaufe 
he  had  declared  upon  a  cuftom,  to  proteft  for  non-payment 
before  the  day  of  payment.     Ex  relatione  flace^ 

Taffell  and  Lee  verf.  Lewis. 

IJtf  cafe  of  foreign  bills  of  exchange  the  cuftom  is,  that 
(a)  three  days  are  aljbwed  for  payment  of  them;  and  if  («)Vide  Bayky, 
they  are  not  paid  upon  the  laft  ot,the  faid  days,  the  party  34* 
ought  (b)  immediately  to  proteft  the  bill  and  return  it,  and  (J)  Vide  Sayley, 
by  this  means  the  drawer  yn\\  be  charged:  but  if  he  does  a8»  a9-  39- 
not  proteft  it  the  laft  of  the  three  days,  which  are  called 
(he  days  of  grace,  there,  although  he  upon  whom  the  bill  is 
drawn  fails,  the  drawer  will  not  be  chargeable:  for  it  (hall 
be  reckoned  his  folly,  that  he  did  not  proteft,  fcfr,     But  if 
it  happens,  that  the  laft  day  of  the  faid  three  days  is  a  Sunday 
pi*  great  holiday,  as  Chriftmas  day,  fafr.  upon  which  no  mew 
jiey  ufed  to  be  paid,  there  (c)  the  party  ought  to  demand  U)  Vide BayUy, 
the  money  upon  the  fecond  day;  and  it  it  is  not  paid,  he  34. 
ought  to  proteft  the  bill  the  faid  fecond  day;  otherwise  it 
wifl  be  at  his  own  peril,  for  the  drawer  will  not  be  charge- 
able.    Merchants  in  evidence  at  a  trial  at  Guildhall^  Trin. 
7  WilL  3.  before  Holt  chief  juft ice,  f wore  the  cuftom  of 
merchants  to  be  fuch,  which  was  approved  by  Holt  chief 
mftice.    %.  There  [d)  is  no  cuftom  tor  the  proteft  of  in-  WVideBayky, 
land  bills  of  exchange,  ntor  any  certain  time  affigned  by  the  $9'  10, 
cuftom  for  the  payment  of  them;   therefore  the  money 
ought  to  be  demanded  in  reafonablc  time,  after  it  is  pay- 
Able  1  ana1  then  if  it  is  not  j>aid,  the  drawer  will  be  charged. 
$  See 
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Point*  refolved  by  Holt  Chief  Juftice f 


See  the  ftatute  g  W.  3.  e.  17.    3.  If  the  indoifee  of  a  bill 

accepts  but  two  pence  from  the  acceptor,  he  can  never  after 

refort  to  the  drawer.    4.  The  notes  of  goldfiniths  (whether 

they  be  payable  to  order  or  to  bearer)  are  always  accounted 

among  merchants  as  ready  cafli,  and  not  as  bills  of  exchange. 

5.  The  time  of  receiving  money  upon  a  goldfmith's  note  is 

(«) Vide  fiayley,   (*)  immediately,  or  elfe  it  will  be  at  the  peril  of  him  who 

33>  34.  has  the  note.    He  who  delivers  over  the  note  will  not  be 

charged,  if  the  goldfinith  fail,  as  the  drawer  of  a  bill  of  ex-* 

change  would  be;  but  the  receiver  is  fuppofed  to  give  credit 

to  the  goldfinith,  and  the  note  is  looked  upon  as  ready  money 

payable  immediately;  and  if  he  does  not  like,  he  ought  to 

refufe  it;  but  having  accepted  ir,  it  is  at  his  peril.     [But 

note,  if  the  party  to  whom  the  note  is  delivered  demands 

the  money  of  the  goldfinith  in  reafonable  time,  and  he  will 

not  pay  it,  it  will  charge  him  who  gave  the  note.     Hopkins 

WVideBayley,   v.  Geary,  HtL  1  Ann.  B.R.  Guildhall]     6.  A  (*)  gold- 

xa.  ant£,  18 1.    faith's  note  indorfed  is  as  a  bill  of  exchange  againft  the 

indorfor. 


Where  m  man 
may  in  an  action 
to  be  brought 
by  him  give  in 
evidence  the 
verdidfc  to  be 
given  in  e  parti- 
cular caofe,  and 
the  proofs  upon 
which  that  vcr* 
di&  was  found- 
ed, his  wife 
(hall  not  be  a 
witneft  in  the 
caufe. 


Tiley  tyerf*  Cowling, 

MR.  J£.  Vaughan  fent  a  box  with  a  hundred  guineas, 
&c.  in  it,  by  Tiley  the  Bath  carrier  to  London?  upon 
which  box  die  diredtton  was  only.  To  Mr.  Vaughan  member 
of  parliament.  Tiley  carried  the  box  to  London?  and  upon 
his  arrival  Cowling  an  inn-keeper  in  Piccadilly  came  to  TUef% 
inn  for  goods  dire&ed  to  be  left  at  Cowling's  houfe.  After- 
wards this  box  being  loft,  Tiley  .pretended  that  it  was  deli* 
vered  to  Cowling  among  other  goods.  Upon  which  Tiley 
brought  an  aftion  of  trover  againft  Cowling.  And  at  the 
trial  at  the  fittings  at  JVeJbninfier  before  Holt  chief  juftice, 
Mrs.  Vaughan  the  wife  of  Mr.  Vaughan  was  produced  to  be 
a  witnefs,  to  prove  what  was  in  the  box.  And  Holt  chief 
juftice  refufed  to  admit  her  to  be  a  witnefs ;  becauie,  whe- 
ther Tiley,  recovered  or  not,  this  verdi&  might  be  given  in 
evidence  by  Mr.  Vaughan  in  an  a&iort  to  be  brought  by  hyn 
againft  Tiley?  with  oath  made  of  what  was  fworn  for  Tiley  in 
this  trial*     13  Feb.  14  WilL  3.  1 701- 


Bike  verf.  PoIhilL 

IN  eje&ment*  upoft  the  trial  at  Lent  affiles  at  Maidftone  in 
1701,  the  copy  of  the  regifter  of  a  will  was  produced 
in  evidence,  to  prove  a  pedigree*  and  not  to  derive  any  title 
hy  the  will  i  and  alio  the  probate  of  the  fame  will  was  of- 
fered for  the  fame  purpefe.  But  Holt  chief  juftice  refufed  to 
admit  them.    For,  1.  As  to  the  probate,  it  is  only  evidence 

ante  1 54.    A  probate  it  only  evidence  of  a  will  a*  far  at  it  relate!  to  the  peribnaUy.    Ace 
ante,  154.       ' 

X  of 


A  eopy  of  the 
regifter  of  a  will 
is  not  evidence. 
A  co^y  of  a 
church  regifter 
is-     And  io  is  a 
ropy  of  court 
rolls.     Vide 
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•f  a  will  as  to  chattels.  St.  He  laid,  that  there  was  die  lame 
reafon  to  admit  the  copy  of  the  regifter"  to  be  evidence,  a& 
the  copy  of  court  rolls*  or  of  a  regifter  of  a  church ;  but  the 
prafhce  has  been  always  otherwife,  which  he  would  not  fub~ 
vert:  and  therefore  the  copy  of  die  regifter  not  being  evi- 
dence to  prove  die  will,  it  cannot  prove  the  pedigree,  becaufe 
that  depends  upon  the  crecUt  of  its  being  a  will,  which  is 
not  proved  by  the  copy  of  the  regifter ;  therefore  the  cvi* 
dence  was  denied  to  be  admitted  by  him.  But  afterwards, 
die  fame  circuit  at  the  affixes  at  Rajl  Grinjiead,  in  an  iffue 
dire&ed  out  of  chancery  to  try  in  a  feigned  a&ion,  heir  or 
not,  die  faid  probate  was  offered  to  baron  Tracy,  to  prove  the 
pedigree;  and  he  admitted  it,  notwithftanding  the  other  cafe 
was  cited  to  be  ruled  as  afbre&tds  becaufe,  he  faid,  the  other 
cafe  was  in  eje&ment,  and  this  only  in  cafe;  and  he  could 
not  know,  that  the  title  of  the  land  would  come  in  queftion, 
&c.  But  it  feems  to  me,  that  there  is  no  difference,  becaufe 
the  title  to  the  land  was  not  derived  by  the  will  in. the  eje&* 
ment. 


pAfck  6  W^te  M,  B,  R.  it  was  laid  per  curiam^  that  a 
*-  fhop-book  is  not  evidence  for  the  tradefman,  but  is  good 
evidence  againft  him,  or  for  a  ftranger.  The  fame  law  of  a 
fcrivqner's  nook  for  money  paid  by  him,  or  received  to  the 
ufc  of  a  ftranger,  or  the  pool;  of  a  burfer  of  a  college.  ££* 
nlationt  nCri  Plafi* 


1 

Selby  verf.  Harris.  _  _  ^ 

IT  was  ruled  by  Trtby  chief  juftice  of  die  common  pleas  a  rule  of  court 
at  Guildhall,  Tafch.  io  Will*  3.  that  if  at  the  trial  at  nifi  fened  by  the, 
prius  a  rule  of  the  court  qf  common  pleas  or  king*s  bench  ^^£J^* 
be  produced  under  the  hand  of  the  proper  officer,  there  is  no  C"  prrfumed1 
need  to  prove  it  to  he  a  ttue  copy,  becaufe  it  is  an  original.  corre<ft. 
%%  A  copy  of  an  entry  in  the  hoojes  of  the  office  of  faculties  A  coP7  <*  »« 
•was  then  difallowed  to  be  evidence,  wherefore  the  book  itfelf  £2»  of  the 
was  produced,  officeof  facultie* 


it  apt  evidence. 


Kingfton  verf*  Grey. 

TpJfcL  8  TVilL  3.  at  Guildhall,  a  creditor  was  admitted  by 
*  Holt  chief  juftice  to  prove  his  bond,  and  the  debt  due 
upon  it,  upon  pUnt  adminiflravit  pleaded,  he  having  before 
received  of  the  adminiftrator,  and  delivered  up  the  bond. 


Taylor 


t# 


Point*  refifad  ty-Holr  Chitf  Jttfiic^-  fcc. 


^  copy  of  the 
Enrolment  of  a 
4ccd  to  lead  the 
ufe»  of  a  fine  is 
fefficjent  prima 
facie  evidence 
ff  the  deed. 


Taylor  verfl  Joaes. 

TLflCH.  8  Will  3.  C  5.  in  eje&mentj  a.  motion  waa 
•*  ^  made  for  a  new  trial,  becaufe  the  party  againft  wham 
the  verdi&  was  given,  produced  in  evidence  2,  fine,  and  a 
copy  o(  the  inrofment  of  a  deed,  which  led  the  ufes  of  it* 
And  Rokeby  juftice,  before  whom  ft  was  tried,  refilled  to 
admit  this  copy  of  the  inroltnent  to  be  evidence.  And  re* 
folved  in  C.  B.  that  fuch  copy  is  evidence  prinia  facie  \  but 
the  party  {hall  not  be  eftopped  by  it,  as  by  the  record,  but 
may  controvert  it,  as  forged,  &c.  becaufe  inrolment  was  at 
common  law,  and  that  for  feme  purpofe.  And  they  relied 
upon  Mr,  KendaPs  cafe*  [See  it  now  reported  $Lev.  38^] 
And  of  this  opinion  Powell  juftice  was  generally.  But  Trety 
chief  juftice  doubted,  whether  fuch  evidence  generally  fpeak- 
*ng  was  evidence.  But  here  he  agreed  with  the  other  jus- 
tices, viz.  Powell  and  Nveilly  becaufe  it  was  only  to  lead  the 
v(es  pf  the  fine,  which  might  be  done  by  parol* 


A  tenant  who 
fca»  agreed  in 
Wif  iog  to  hold 
premifcs  at  a 
certain  rent 
guy  allege  that 
the  party  with 
yrhom  he  made 
the  ?greemcnt 
Soever  had  any 
intereft  in  the' 
premises,  if 
fuch  party  waa 
never  in  poffef- 
fion 

Otherwife  he 
fa.no  ot. 


Chettlc  verf.  Pound. 

DEBT  for  rent.  Upon  nil  debet  pleaded,  the  plaintiff 
'  gave  in  evidence  a  note  in  writing,  by  which  the  de- 
fendant agreed,  to  hold  for  one  year,  rendering  rent  of  15A 
And  in  fact  he  wa^  grantee  of  a  reverfion  expe$ant  upon  an 
eftate  for  life,  which  tenant  for  life  was  dead  at  the  giving 
of  the  note.  Which  grant  was  forty  years  before,  and  he 
was  never  in  poflefEon  during  his  life.  The  defendant  gave 
in  evidence  a  prior  grant  of  the  faid  reverfion.  And  it  was 
ruled  by  Holt  chief  juftice,  that  the  defendant  in  this  cafe 
may  give  in  evidence,  nil  babuit  in  ten/mentis^  the  plaintiff 
having  never  been  in  pofleffion,  notwithstanding  the  note 
figned  by  the  defendant,  by  which  he  agreed  to.  hold,  &cA 
But  if  the  plaintiff'  had  been  in  poffeffion,  though  but  tenant 
at  will,  &c.  then  the  defendant  could  not  have  given  this  in 
evidence  without  having  been  evi&ed.  Lent  affizes  Maidh 
ftoney  13  JVill  3.  1 70 1.    And  the  plaintiff  was  nonfuit, 
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If  cafe  lies  againft  the  poftmafler- gene- 
ral for  exchequer  bills  taken  out  of 
a  letter  in  the  office  646 

An  action  for  not  performing  apromife 
of  marriage  is  mutual        ^        386 

Cafe  for  negligently  keeping  his  fire  lies ' 
againft  an  under-tenant  in  refpeel  of 
the  plaintiff's  refiduary  intereft     99 

Cafe  for  negligently  keeping  his  fire  in 
his  field     -  '264 

Cafe  for  knowingly  keeping  a  boar  ac- 
cuftomed  to  bite  animals,  &fo  good 
.after  verdicl  no 

Cafe  againft  a  butcher  for  his  ox  break- 
ing loofe.  £*fr-  606 

Againft  the  owner  of  a  monkey,  for  its 
biting,  Wr.  Had. 

An  aclion  of  refeous  upon  the  ftatute  2 
IV.  y  M.  c.  5.  is  a  penal  action  172 

Cafe  for  creeling  a  new  mill  3  Aug .  per 

.  quod  the  plaintiff  loft  the  profits  and 
ufe  of  his  mill  from  2  July ;  judg- 
ment arretted  248 

Tenant  for  years  may  bring  an  action 
again  (I  a  wrong  doer  without  a  pre- 
fcription  266 

Action  for  beating  a  fervant,  per  quod 
fcrvitium  ami/it,  is  taken  away  by  the 
death  of  the  fervant  339 

Cafe  for  roalicioufly  procuring  the  plain- 
tiff to  be  indicted  of  a  riot         377 

What  damage  will  fuppoj*  an  action  for 
a  malicious  profecutlon  378 

An  action  will  not  lie  for  a  confpiracy, 
if  nothing  be  put  in  execution     ibid. 

Where  cafe  may  be  maintained  for  fil- 
ing a  vexatious  action  380 

C^fe  for  inciting  another  to  fue  the 
plaintiff  ibid. 

A  joint  plaintiff  procures  the  defend- 
ant to  be  arretted  without  the  con- 
fent  of  the  oth^r,  this  is  no  offence 

did. 

Nt>  action  lies  for  profecuting  upon  an 
ill  indictment  381 


Where  ignoramus  is  returned  to  an  in- 
dictment, which  contains  no  matter 
of  Icandal,  or  cauie  of  impriJbn- 
ment,  no  action  lies  Page  381 

Cafe  for  (lopping  a  highway,  whereby 
cuftomers  could  not  come  to  the 
plaintiff**  colliery  488 

Where  an  action  upon  the  cafe  may  be 
more  uncertain  than  an  aflize  of  nui- 
fance  489 

An  action  does  not  lie  for  laying  down 
an  ancient  ferry  494 

In  cafe  for  holding  to  bail,  lie.  the 
procefs  ought  to  be  fet  forth       503 

A  matter  of  a  (bin  may  have  cafe  for 
detaining  his  (hip,  per  quod,  He.  bat 
an  owner  mutt  bring  trefpafs       $58 

Cafe  againft  a  farrier,  for  refufing  to 
(hoe  a  horfe  654 

Cafe  (or  continuing  the  flopping  up  of 
ancntot  lights,  maintained  againft  the 
leflbr  713 

Cafe  for  taking  inrafficient  bail      425 

See  Affumpfit,  Carrier,  Cer- 
tainty, Confpiracy,  Joining 
in  a£kion,  jurifdi&ion,  Man- 

*  damus,  Matter  and  fervant, 
Notice,  Ordinary,  Slander, 
Trefpafs,  Trover. 

Aftions  popular.   See  Statute. 

Addition.  See  Indi&nients, 
Name  and  mifnomer. 

Adjournment.  See  Effoins, 
Juftices  of  peace.  Parlia- 
ment, Trial. 

Adminiftration 

Durante  minore  aetate  of  an  executor 

<  ceafes  at  ferenreen,  of  another  per- 

fon  at  twenty  one  338   607 

Adminiftration  grunted  a  fl ranger  is 
repealed  by  a  new  grant  to  the  next 
of  kin  68? 

Adminiftration  to  the  next  of  kin  (hall 
be  repealed  at  the  futt  of  the  hof 
band,  otherwife  of  the  wife       685 

Grandmother  as  near  of  kin  as  the  aunt 

684 

The  aont  denied  a  prohibition  to  ihy 

the  granting  adminiftration  to  the 

great  grandmother  686 

A  creditor 


curtained  in  the  Fust  Volume. 


A  creditor  who  has  had  adminiftratton 

may  retain  againft  the  next  of  kin 

Page  685 

See  Averment,  Distribution, 
Executors,  Limitation,  Man- 
damus, Pleading,  Prohibi- 
tion. 

Adminiftrator.   See  Executor. 
Admiralty  and  Seamen. 

A  (hip  may  be  fued  there  for  the  ran- 
fora  of  the  maflfer      .  22 

Mafter  of  a  (hip  may  hypothecate,  hut 
cannot  fell  152 

The  admiralty  may  proceed  againft  a 
ihip  on  .  an  hypothecation,  though 
made  on  land  tbid. 

If  a  part  owner  of  a  fhip  will  carry  her 

to  fea  without  content  of  the  others, 

the  admiralty  niay  oblige  him  to  enter 

into  recognizance  for  her  fafe  return 

223.  235 

Queftion  in  the  admiralty,  M  a,  capture 
by  an  enemy  altera  the  property,  and 
not  etfprcfled  to  be  upon  the  high 
fea;  whether?*  fcr.ohibfaw  ibaii  go 
after  fencence  272 

Mate  of  a  fhip  may  fue  for  his  wages  in 
the  admiralty  398.  632 

Refcue  df  a  (hip  ita  the  county,  cog- 
nizable  in  the  admiralty  446 

Office  of  admiral  an  ancient  office  474 

Suits  for  mariners  \vage3  in  the  admi- 
ralty when  firft  allowed    :  576 

Executors  of  a  mailer  cannot  fue  in 
the  admiralty  for  his  wages         577 

Suit  in  the  admiralty  on  a  hypotheca- 
tion made  upon  land  before  the  voy- 
age begun  prohibited  |7& 

Where  a  ihip  is  loll,  the  feamen  lofe 
their  wages  from  the  laft  port  of  de- 
livery ;  where  they  defert  they  lofe 
all  630 

Matter  of  a  fhip  may  reimburse  himfelf 
out  of  the  mariners  wages  for  a  lofs 
happening  by  their  negligence     650 

Mariners  wages  are  due  for  half  the 
time  they  (laid  at  the  laft  delivering 
port  739 

See  Prohibition,  Wreck. 
Admittance.    See  Copyhold, 


Advowfon. 

Patrons  of  united  churches  have  each 
the  whole  advowfon  in  his  turn,  but 
his  writ  of  right  muft  be  denudutate 
advocationis  Page  197 

A  fine  fur  grant  et  render  Will  deftroy 
the  appendancy  of  an  advowfon  198 

On  partition  of  a  manor,  if  an  advow- 
fon is  excepted,  it  becomes  in  grofi 

ibid* 

Advowfon  of  a  vicarage  may  be  appen- 
dant to  a  manor  200 

A  reverfioner  of  a  manor,  to  which  an 
advowfon  is  appendant  ufurps,  then 
the  particular  eftate  determines,  the 
advowfon  is  become  appendant  again 

302 

See  Grant  of  the  King,  Parti- 
tion. 

Agent:    See  Soldiers. 

Allegiance.    See  Treafon. 

Alien. 

An  alien  enemy  redding  here  by  the 
king's  leave  may  maintain  an  action 

See  Baron  and  Feme,  Treafon. 
Amendment 

Of  a  judgment  by  filling  up  a  blank  for 
the  damages  not  to  be  granted      68 

Of  the  nifi  prius  roll  by  the  plea  roll, 
by  inferring  the  names  of  fbme  de- 
fendants 95 

May  be  without  cods  after  error 
brought,  where  the  writ  of  error  is 
fea  led  too  foon        %  ibid. 

After  judgment  of  a  declaration  in 
trover,  where  the  name  of  the  de- 
fendant was  omitted  116 

Cafe  on  qffumpftt  of  the  teftator,  iflue 
joined;  the  nifi  prius  roll  is  made  up 
that  the  defendant  non  ajfumpfity  and 
amended  by  the  plea  roll  after  verdict 

A  recovery  amended  in  the  name  of  a 
parifh  ibid. 

Special  verdict  in  felony  cannot  be 
amended  by  the  notes  141 

Joint  judgment  againft  the  bail,  where 
it  ought  to  have  been  fevertl,  not 
amendable  after  the  term    183.  548 

In 
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In  cafe  for  ziaUe  return,  omiffion  of 
the  effect  of  the  warrant  is  not 
amendable  by  the  warrant  Page  190 

A  fine  amended  by  the  deed  209 

Miftake  of  an  officer's  name  in  a  jolli- 
fication, not  amendable  after  demur- 
rer .      310 

The  memorandum  not  amendable  alter 
judgment  of  refpondes  oujter        324 

Information  for  idling  lace  and  ffiks, 
and  no  verdict  is  entered  .as  to  the 
filks:  this  is  not  amendable  after 
error  brought  ibid. 

Special  verdict  amended  after  argument 
without  cofts  J  35 

Day  of  nifi  prius  after  the  day  in  bank 

in   the  dijlringas  and  jurata,    not 

amendable  5 1 1 

'A  writ  of  error  is  not  amendable  by  8 

H.  6.  C.12.  .  565 

Original  writs  were  not  amendable  at 
common  law  ibid. 

A  miftake  of  a  clerk  is  not  amendable 
in  avoidance  of  a  judgment       ibid. 

Amendment  may  be  after  plea  in  abate- 
ment, but  not  after  demurrer    669. 

679 

The  memorandum  amendable  683 

Amends.    See  Diftrefs,    Re- 
plevin, Tender. 

Amercement. 

A  man  may  be  twice  amerced  upon  one 
writ  73 

Id  an  action  upon  the  cafe,  though  «w 
el  armii  be  inferted,  the  judgment 
mad  be,  quod  Jit  in  mifericordia  273 

Ancient  demefne. 

Ejectment  lies  for  copyhold  ancient  de- 
mefne lands  43 

Writ  of  deceit  to  avoid  a  fine  .may  be 
brought  after  the  death  of  all  the 
parties  178 

In  deceit  the  lord  need  not  (hew  what 
eftate  he  had  1 79 

Appeal. 

Circa  bcramprimoT*,  tufas'ient  certainty 

.  21 


Ptrcuffti,  dans  mortal*  vutntr9  good  is 
appeal  of  murder  Page  it 

The  h  ir  dies  after  appeal  brought,  the 
appeal » loft  434 

It  is,  a  contempt  in  the  fhcriff,  Co  deli- 
-  ver.  a  writ  of  appeal  to  an  infant  ap- 
pellant 556 

Where  an  appellant  is  nonfuit,  the  pri- 
foner  mufr  be  arraigned  at  the  fait  of 

. .  the:  king  ibid. 

An  infant  cannot  profecute  an  appeal  by 
prucbeinamy  557 

An  appeal  is  a  favoured  remedy    ibid 

Appearance. 

If  appearance  will  aid  error  in  procefs 
where  the  party  demurs  upon  the 
procefs  21 

The  defendant  may  appear  at  the  re- 
turn of  a  writ,  thqugh  it  be  returned 
notferved  616 

Irregularity  of  the  delivery  of  a  decla- 
ration made  good  by  appearance  706 

See  Attorney,  Name  and  mif- 
nomer. 

Appendant  and  Appurtenant. 
See  Advowfon,  Common, 
Union. 

Apportionment. 

A  bill  of  exchange  cannot  be  apporti- 
oned by  indorfemeot  360.  744 

Apprentice.  See  Poor,  Trades. 
Archdeacon, 

A  minifterial  officer,  and  cannot  refafe 
a  churchwarden  elected  by  thepariih 

tj8 

Arrearages. 

Execator  of  tenant  forJife  of  a  rent- 
charge  may  diftratn  173 

Arreft. 

On  a  warrant  of  a  juilice  of  peace  di- 
rected to  a  man  not  an  officer,-  law- 
fol  66 

Where  there  is  an  ill  warrant  upon  a 
.  .  good  ^writ,  <ft*4  thc\lheriff  is  privy 

to 


contained  in  tbi  tlksT  Vott/rtV. 


io  the  arrcft,  the  party  1$  lawfully  in 
bis  cuftody  Page  586 

A  joint  plaintiff  procures  the  defendant 
.to  be  arretted  without  the  confent  of 
the  'other,  this  is  no  offence        380 

See  Commitment,  Prifons- 
Affault.    SeeTrefpafs. 
Affets. 

Reverfion  on  an  eftate  for  life  is  affets 
by  defcent  33 

The  heir  take*  by  defcent  lands  deviled 
to  him  charged  without  alteration  of 
the  eftate  '       728 

See  Evidence,  Executors. 

AffignmeBt 

Or  a  term  may  be  pfeadcd  without  no- 
tice to  the  leflbr  368 

AfHgninent  of  a  bond  is  a  covenant 
that  the  aflignee  (hall  receive  it  68  J 

See  Bills  of  lading,  Leafes, 
Pleading,  Poor,  Rent, 

Aflize. 

If  a  matter  of  an  heipital  may  main- 
tain an  aifize  9 

Aflumpfit. 

In  confideration  that  the  plaintiff  would 
forbear  to  arreft  the  defendant's  fon 
till  after  the  twenty-third  day  of 
O Sober,  to  pay  on  or  before  that  day, 
good  2 58 

In  confederation  that  the  plaintiff  would 
forbear  to  fue  for  a  debt  due  to  his 
wife  as  executrix,  with  averment 
that  (he  is  living  368 

A  promife  of  marriage  is  good  without 

writing  387 

.  Indebitatus  affumpfit  does  not  lie  for  a 

fine  impofed  by  a  corporation      502 

Mufr  be  laid  in  the  disjunctive  on  a  dif- 
junclive  promife  620 

Releafe  ot  an  equity  of  redemption, 
good  confideration  of  an  ojfumpjit 

663J 


tyhere  mmaaJ  prqmifcs  are  nVatlc  in 
confideration  of  eacj*  other,  per- 
formance need  not  be  averred  P.66% 

Where  parol  agreen^nts  are  to  be  look- 
ed upon  as  bare  communication  666 

Account  dated  amounts  to  the  general 
iffiie  in  affumpfit  68d 

Money  is  paid  upon  an  order  or  judg- 
ment, which  is  afterwards  quafh'ed 
or  reverfed,  affumpfit  will  not  fie  74* 

Ajfumpftt  will  lie  for  money  paid  by 
order  Jof  an  illegal  court  ibid% 

See  Averment,  Bills,  of  Ex* 
change,  Certainty,  Debt, 
Indictments^  Infants,  Infe- 
rior courts,  Limitation* 
Pleading,  Releafes,  Sol- 
diers, Variance^ 

Attachment.     See  Bail,  Com* 

mitment,    Foreign  Attach- 
ment, Juftices  of  Peace* 

Attaint 

Does  not  He  in  criminal  cafes  469 

A  jury  give  a  wrong  verdict  oy  miidt- 

recTtion,  no  attaint  lies  470 

Attorney 

Cannot  enter  a  retraxit  598 

A  plaintiff  at  the  return  of  the  pojea 

comes  ty  attorney»  tt  idem  querent 

dicit,  &fr.  this  fecond  entry  may  be 

intended  in  propria  perfona         ibid* 

See  Eflbins,  Judgments,  Li- 
mitations,  Name  and  tnif* 
nomer,  Privilege,  Retraxit. 

Audita  querela. 

Relief  may  be  granted  on  motions  id 
cafes  proper  for  audita  auereia,  where 
it  is  not  grounded  on  foreign  matter, 
as  a  re!c;tfe,  $$c*  43 g 

Sve  Bail,  Error, 

Averment 

Need  not  be  of  what  is  apparen:      t  j 

Of  peerage         ~  14 

P rout  patet  per  recordum9  not  necelTary 

in  debt  for  an  efcape  k 

Not 
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Not  neeeflary  in  pleading  the  filing  out 
a  writ  Page  108 

If  the  time  of  futog  a  writ  may  be 

averred  to  be  later  than  the  tefie 

lia.  411 

Averment  that  a  writ  non  emananAt  the 
day  oft  he  tefie  486 

Delivery  of  a  writ/or  warrant  need  not 
be  averred,  but  the  contrary  muft 
come  of  the  oiher  fide  3 10 

The  fuing  of  a  latitat  need  not  to  be 
averred  to  be  out  of  B.  R.  becaufe 
it  is  a  peculiar  writ  397 

A  devife  to  a  wife  for  her  life  cannot 
at  law  be  averred  to  be  in  fatisfa#ion 
of  her  dower  438 

General  averment  that  (lock  can  only 
be  transferred  at  the  book,  is  not 
fufficient  441 

Want  of  averment  of  the  place  of  the 
court  is  only  matter  of  form       532 

•Where  an  agreement  is  to  deliver  goods 
on  or  before  a  day  to  a  barge  to  be 
brought  by  the  plaintiff,  averment 
that  they  were  not  delivered  on  the 
day  is  fufficient,  becaufe  the  plaintiff 
was  to  concur  *      6a  1 

In  debt  by  administrator,  the  not  aver- 
ring that  the  dtceafed  ditd  inteftate 
is  cured  by  pleading  over,  though 
not  by  verdict  635 

Defect  of  averment  of  performing  the 
confederation,  cured  by  pleading  over 

667 

No  occafion  to  aver,  that  payment  was 
not  made  to  the  plaintiff*  order  673 

In  debt  upon  two  bonds  there  is  no 
need  to  aver,  that  no  part  is  paid 

See  Avpwry,  Award,  Inrol- 
ment,  Mandamus,  Notice, 
Pardon,  Perjury,  Pleading, 
Ufes,  Writ. 

Avowry. 

Coparceners  muft  join  in  avowry      64 

In  avowry  for  a  rent-charge  all  the 

particular  lands  muft  be  fet  forth 

?5$ 

Avowry  for  a  rent- charge  is  good  with- 
out (hewing  ail  the  lands  chargeable 

644 

Executor  avowant  under  32  f/.  8.  c.  37 
need  not  aver,  that  the  land  was  in 


the  feifin  of  the  plaintiff,  &e.  when 
the  arrears  incurred  Page  174 

Judgment  for  an  avowant  for  more  rent 
than  can  be  due  muft  be  reverfed  for 
the  whole  256 

An  avowry  may  be  abated  for  what  is 
not  doe,  and  judgment  given  for'the 
refidue  ibid. 

Avowry  for  rent  in  money  and  hens, 
and  more  hens  inferred  than  due; 
the  avowant  had  leave  to  releafe  the 
damages  for  the  hens  317 

Replevin  of  a  taking  in  EaJIJUld,  avow- 
ry that  he  was  Jeifed  of  three  acres 
\XiEafifieldy  inquibus^  \3c*  well  332 

Tenants  in  common  cannot  join  in 
avowry  422  . 

Difirefs  made  /or  -one  canfe  may  be 
avowed  for  another  466. 

In  replevin  the  place  of  taking  is  tra- 
veled, and  found  for  the  avowant ; 
he  mall  have  return,  though  the 
caufe  of  taking  is  not  found       504 

See  Error,  Pleading,  Tender. 
Authority. 

Coramiffioners  of  bankrupts  have  au- 
thority, but  not  jurifdtliion         580 

See  Powers,  Indiftments. 
Award. 

An  award  made  (hall  be  intended  ready 
to  be  delivered,  unlefs  the  contrary 
be  fhewn  115-  247.  533 

Breach  of  an  arbitration  bond  may  be 
affigned  in  not  delivering  the  poflef- 
fion  of  a  houfe  1 1 5 

Award  of  releafes,  good  as  to  all  mat- 
ters fubmitted,  and  void  as  to  others 

1.6 

To  pay  money  to  a  Granger  is  ill,  uo- 
lefs  in  difcharge  of  a  debt  owing  by 
the  other  paity   -  123 

Arbitrators  chufe  an  umpire  (not  con* 
ditionally)  they  have  executed  their 
power,  and  they  cannot  chufe  ano- 
ther if  he  refute  2*2 

Arbitrators  cannot  chufe  an  umpire 
before  their  time  to  make  the  awa/4 
be  expired  Hid. 

Not  executing  a  deed  of  aiKgnment  may 

be  a  breach  without  rcqueft        234 

Submiffico 
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Submiffion  to  an  arbitration  on  the  be- 
half of  another  Page  246 

Award  of  a  releafe  to  a  man  who  has 
fubmitted  on  behalf  of  another  is 
good,  becaufe  ft  (hall  be  intended 
lor  the  benefit  of  the  parry  on  whofe 
behalf,  unltfs  the  contrary  appears 

ibid. 

Award  of  payment  of  money  deetfuper 
praemiflu,  reciprocal  and  good    247 

An  award  that  does  not  appear  to  be 
reciprocal,  cannot  be  made  good  by 
an  averment,  that  it  was  made  de  et 
fuper  pratrntffix  ibid. 

Executors  are  bound  by  their  tefhtor's 
fubmiffion  to  an  award  248 

Award,  that  the  party,  his  executors, 
y<r.  (hall  releafe,  is  good  Hid. 

An  award  may  be  pleaded  in  bar  with- 
out  performance  ibid. 

An  award  of  mutual  releafes  does  not 

diicharge  an  action  till  it  is*performt<J 

24$.  612 

An  award  that  one  party  (hall  accept, 
without  awarding  the  other  to  per- 
form, is  no  bar  612 

Award  that  the  party  (hall  fetch  his 
mare  and  colt,  implies  an  award  of 
a  delivery  Hid. 

Averments  admitted  to  make  good  an 
award  ibid. 

Award  by  an  umpire  elected  by  arbitra- 
tors made  within  the  time  limited  to 
the  arbitrators  67 1 

Award  made  a  rule  of  court,  on  a  con- 
dition to  confent,  Esfr.  674 

Sec  Expofition,  Foreign  At- 
tachment, Pleading,  Vari- 
ance, 

Bail. 

WHERE  a  non  eft  inventus  is  re- 
turned to  a  capias  adjatisfaci- 
endvm  again  ft  the  principal,  the  bail 
cannot  plead  a  render,  but  mud  be 
relieved  by  rule  upon  motion       1  56 

In  what  cafes  a  render  in  difcharge  of 
bail  (hall  be  accepted  157 

Payment  by  the  principal  before  the  re- 
turn of  the  fecond  Jcire  facias  is  not 
pleadable  ibid. 

A  writ  of  error  on  the  principal  judg- 
ment will  not  hinder  the  firing  a  ca* . 
pias  to  charge  the  bail  342 

»    Vol.  I. 


!  If  a  bail-bond  executed  after  the  return 

I       of  a  writ  is  void  by  the  ftatute  P.  3  5  3 

Common  bail  not  allowed  again  ft  a  oon- 

fubferibiog  creditor  on  the  compofi- 

tion  aft  •     383 

An  action  for  taking  inefficient  bail 

4»S 
In  what  circuroftances  the  court  will 

not  relieve  a  bail  upon  an  affidavit  of 

his  beiog  perfonated  445 

Bail  in  audita  querela?  for  a  defendant  id 
execution  615 

Common  bail  allowed  to  a  new  action 
after  a  nonfuit  679 

In  debt  on  a  recognisance  of  bail  they 
(hall  have  eight  days  in  term  to  ren- 
der 721 

A  bail-bond  may  be  taken  upon  an  at- 
tachment 722 

The  plaintiff  may  take  an  affignment  of 
the  bail-bond,  or  proceed  by  amerc- 
ing the  (heriff  at  his  election       Ibid* 

See  Error,  Habeas  corpus, 
Homine  replegiando,  Name 
and  mifnomer,  Outlawry, 

Bailment, 

A  pawn  is  not  redeemable  aftfr  the 
death  of  the  pawnor  s  453 

On  a  general  bailment  the  bailee  is  only 
chargeable  to  keep  the  goods  as  his 
,own  655 


Bankrupts. 

An  innkeeper  cannot  be  a  bankrupt, 
who  tells  only  to  his  guefls  28 7 

For  what  debts  a  man  having  left  off 
trade  may  be  bankrupt  ibid. 

An  infant  is  not  liable  to  the  ftatuies  of 
bankrupts  44) 

Bankruptcy  in  the  plaintiff  is  no  pica, 
without  a  commiffion,  Wr.  496 

Comroiflioners  of  bankrupts  have  au- 
thority, but  not  juridlictiori         580 

An  act  of  bankruptcy  committed  before 
an  execution  executed  will  avoid  the 
execution  724 

Removing  goods  for  fear  of  an  execu- 
tion, no  act  of  bankruptcy  725 

A  £hip  carpenter  may  be  a  bankrupt 

,  74« 
3  C  Trover 


A  Table  efi  the  principal  Matters 


Trover  by  afligneet  of  a  bankrupt  againft  I 
a  fecond  vendee  Page  741  ' 

The  petition  againft  a  bankrupt  is  not 
neceftary  to  be  produced  at  a  trial 

ibid. 

SeeCommitment,Copy,Frauds. 

Bar.    See  Pleading. 

Bargain  and  Sale. 

Pleaded  without  confideration,  good 
after  verdict  on  a  collateral  iffue   1 1 1 

See  Covenant. 

Baron  and  Feme. 

The  wife  of  an  alien  enemy,  living  here 
as  a  feme  fole,  may  contract       147 

Hu(band  may  bring  trover  for  money 
paid  by  the  wife  for  a  purchafe  with- 
out his  agreement  224 

Trefpafs  againft  hufband  and  wife  for 
the  trefpafs  of  both  443 

Separation  or  elopement  will  difcharge 
the  hufband  from  the  contracts  of 
Iqs  wife  without  perfonal  notice  444 

A  bond  given  to  a  woman,  with  con- 
dition to  leave  her  a  furo  of  money, 
not  releafcd  by  intermarriage       5 1  •> 

A  feoffment  by  a  hufband  defaBo  is 
a  dtfeontinuance.  notwithftanding  a 
fubfequent  divorce  521 

See  Prohibition,  Releafes. 

JJarretry. 

Evidence  may  be  given  of  facts  not 
fpecified  490 

Baftardy. 

The  juftices  adjudication  of  the  father 
of  a  baftard  child  is  conclufive    394 

Order  to  ^maintain  a  baftard  born  of  a 
married  woman,  mufhihew  that  the 
hufband  was  not  within  the  four  feas 
at  any  time  during  the  pregnancy 

Adjudication  of  a  baftard  by  juftices  is 
void,  where  the  child  is  born  in 
wedlock  471 

pattery.    See  Trefpafs. 


Bills  of  Exchange. 

Declaration  on  a  bill  of  exchange  with- 
out fetting  forth  the  cuftom     P.  175 

Action  againft  partners  on  a  bill  drawn 
by  one  of  them  ibid. 

Bearer  of  a  goldfmith's  note  cannot 
maintain  an  action  i$j 

If  the  bearer  of  a  note  may  maintain 
an  action  againft  an  indorfor      ibid. 

Cuftoms  of  merchants  neceflary  in  de- 
clarations on  bills  of  exchange  281 

A  bill  payable  ten  days  after  fight,  the 
day  of*  fight  is  excluded  282 

A  bill  is  not  indorfable  in  part  without 

fatisfaction  acknowledged  of  the  reft 

360.  744 

A  promife  to  pay  a  bill  already  due, 
fecundum  tenoremf  &c.  it  is  a  general 
promife  364   574 

A  declaration  alleges,  that  after  the 
bill  was  due  the  defendant  drawee 
promifed  to  pay,  an  acceptance  be- 
fore it  was  due  will  not  fupport  it 

365 

Indoriee  of  a  bill  receives  money  for 
it,  this  is  a  fale  of  the  bill,  and  not 
a  borrowing  of  the  money  442 

Indorfee  of  a  bill  muft  demand  tie 
money  of  the  drawee.  443 

A  blank  indorfement  of  a  bill  is  fuffi- 
cient  444 

In  an  action  againft  an  indorfor,  die 
drawer's  hand  need  not  be  proved 

ibid, 

A  declaration  on  a  bill  of  exchange  is 
good,    without  an  exprefs  promife 

S3* 
A  bill  is  payable  when  due,  without 

day.  of  grace  s74 

A  bill  may  be  declared  upon  as  negoti- 
ated after  it  is  due  575 
The  laft  indorfee  of  a  bill  may  maintain 
an  action  againft  any  of  the  indorfor? 

743 
An  indorfor  of  a  bill,  who  has  paid  it, 
muft  prove  the  payment  in  an  action 
againft  the  acceptor  ibid, 

A  bill  may  be  protefted  before  the  day, 
for  better  fecurity,  but  not  for  non- 
payment ibid. 
A  foreign  bill  muft  be  protefted  on  the 
laft  day  of  payment  ibid. 

If 


contained  in  tie  First  Volume. 


If  the  Iaft  of  the  three  days  be  a  great 
holiday,  the  day  before  is  the  day  of 
payment  Page  743 

There  is  no  certain  time  for  protefting 
iniand  bills  ibid. 

If  the  indorfee  receives  part  from  the 
acceptor,  he  cannot  refort  to  the 
drawer  744 

Goldfmiths  notes  are  not  accounted 
bills,  though  they  may  be  indorfed 
as  fuch  ibid. 

Goldfmiths  notes  mud  be  demanded  in 
a  reafonabfe  time  did. 

See  Gaming. 

Bills  of  lading. 

The  property  of  a  cargo  is  in  the  con- 
fignee  of  the  bill  of  lading,  and  he 
may  affign  it  over  271 

Bifhops.     See  Ecclefiaftical 
perfons,  Ordinary. 

Bonds.     See  Aflignment,  Ba- 
ron and  Feme,   Certainty, 
Date,  Extinguishment,  Pay- 
ment,    Pledges,     Releafes, 
4  Trover,  Variance. 

Breach. 

In  debt  upon  bond  to  perform  a  condi- 
tion (not  being  to  perform  an  award) 
iffue  may  be  tendered  on  the  defend- 
ant's'plea  without  affigning  a  breach 

108 

In  debt  upon  an  inn's  of  court  bond, 
non  payment  of  a  penfion  may  be 
aifigned  for  breach  without  a  demand 

S96 
See  Affumpfit,   Award,   Cer- 
tainty,   Conditions,    Cove- 
nant. 

Bribes.    See  Debt. 
Bye-Law 

Of  the  homage  of  a  manor  may  appoint 
a  penalty  to  be  levied  by  diftrefs  92 

Of  a  new  corporation,  that  a  fleward 
ftiall  make  a  dinner  (unlef*  it  be  to 
the  end  that  the  company  (hall  af- 
fcmble,  &c.)  is  unreasonable      1 1 3 


Bye- law  in  London  to  fine  for  refufing 
the  office  of  fherifF  Page  496" 

Corporations  may  make  bye  laws  con* 
cerning  any  of  their  franchifes 

Canons 

BIND  not,  unlefs  received  by  alt 
of  parliament,    or  time  out  of 
mind  7 

The  canons  of  1 603  are  binding  upon 
the  clergy  449 

Carrier 

May  refufe  to  take  in  goods,  before  he 
is  ready  for  his  jouruey  65  a 

See  A&ion,  &c  Witnefs. 
Certainty  and  incertainty. 

Trover  de  ducentii  uncus  argent i,  20 
glice  J>latc,  good  An- 

Ante  terliam  bo  ram,  without  faying  pojl 
meridiem,  bad  pleading,  'but  made 
good  by  pleading  over  124 

Trover  pro  uno  veftimento  Hneario  pro 
pueris,  Anglice  a  fuit  of  childbed 
linen  ;  pro  uno  chirographo,  Anglice 
a  muff  133 

AJfumpJit  without  a  nominative  cafe  in 
a  fecond  count  made  good  after  ver- 
dict, by  borrowing  the  nominative 
cafe  from  the  former  count  1 46 

Tenementum  too  uncertain  in  ejectment, 
but  will  do  in  other  trefpafs         191 

Trefpafs  for  taking  barley,  after  verdict 
it  (hall  be  intended  fevered         ibid. 

Trefpafs  pro  tribus  Jlruibut  foeni,  An- 
glice ricks  of  hay,  good  after  verdict 

ibid. 

Trover  pro  una  parcella  fili,  good  ibid. 

Trover  de  tribus  pedis  vini  branditati% 
Anglice  brandy  wine,  good  upon  de- 
murrer ibid. 

Trover  de  quadam  parcella  culmi9  bad 
after  verdict  192 

Trefpafs  de  quadam  parcella  hordei,  bad 
after  verdict  ibid.- 

Quaedam  mcjfuagia,  certain  enough  in 
quod permittat  277 

Nuifance  de  molle,  de  aedificio,  dc  f* 
brica  ibi !. 

.3  C  Z  Judgment 


A  Table  of  the  principal  Matters 


Judgment  affirmed  on  an  information 
for  felling  live  cattle  or  caufing  them 
to  be  fold  Page  a§4 

A  bond  in  prae  mldnngtntly  in  quadrant 
lirris,  explained  by  the  condition, 
and  good  335 

In  cale  for  (lopping  a  wateccourfc  ob- 

Jlupavit  generally  is  good  after  ver- 

d<a  452 

In  cafe  againft  a  phyGcian,  it  is  enough 
to  fiy  he  ad miniftt red  phyfick  un- 
skilfully, without  (hewing  the  parti- 
cular dtfeel  471 

Indictment  for  ingrofling  magnam  quan- 
titatem,  l$e.  ill  475 

Breach  of  covenant  may  be  affigned 
diwrfis  diebus  et  vicibus,  otherwife 
of  a  penal  Jaw  479 

Trover  for  a  quantity  of  cloves,  mace 
and  nutmegs,  without  (hewing  them 
to  be  mixed,  good  after  judgment 
by  default        _  588 

What  certainty  is  required  in  trover 
•  Hid. 

Cafe  for  finding  fufficiantia  cfculenta* 
&c.  pro  diver fis  menfibus  61 1 

What  certainty  is  required  in  the  return 
of  writs  21 

See  Appeal,  Afiumpfit,  Ex- 
communication, Expofition, 
Habeas  corpus,  lndidtments, 
Murder,  Name  and  mifno- 
mer,  Nuifance,  Return  of 
Writs,  Statutes,  Verdift. 

Certiorari. 

A  record  may  be  removed  in  B.  R. 
immediately  by  certiorari,  as.  well  as 
by  certiorari  and  mittimus  216 

Ceriirari  returnable  in  B.  R.  lies  in  all 
judicial  proceedings  in  which  error 
does  not  lie  469 

Commi7l:oners  of  fewers  mu(l  obey  a 
certiorari  ibid. 

A  crthrari  lies  to  all  jurifdiclions 
tickled  by  ftatute  580 

A  certiorari  is  grantable  into  Wales  581 

A  certiorari  to  remove  indictments 
againft  y/.  and  B.  will  only  remove 
joint  indictments  609 

See   Error,     Inferior    courts, 
Sewers, 

Ccflien.     See  Prefentment. 


Charge. 

A  charge  upon  land  to  be  paid  at  the 
age  of  twenty-one,  tic.  mall  fink  if 
the  perfon  dies  before        Page  508 

See  Aflet*. 

Clufter.  See  Error,  Outlawry. 

Chdfe  in  a&ion.  See  Damages. 

Churches   and  Church-yards. 
See  Prohibition. 

Church-wardens  and  Church 
Rates 

Cannot  make  a  rate  for  repairs,  but  the 
pari  fh  ion  ers  59 

If  the  parishioners  (hall  contribute  to 
the  ornaments  of  the  chancel      ibid. 

Prohibition  to  a  fuit  on  a  rate  by  cuftom 
for  repairing  the  chancel  ibid. 

Archdeacon  cannot  refute  to  fwear  a 
churchwarden  elecled  by  the  parifh 
becaufe  minus  babiBs  138 

See  Joining  in  A£Uon. 
Circuity  of  A&ion. 

Covenant  to  pay  a  rent-charge  in  fee 
clear  of  taxes,  the  grantee  may  de- 
duct againft  the  covenantor  and  his 
heirs,    but  pot  againft:  his  afEgnee 

Where  a  covenant  to  difcharge  a  man 
from  his  agreement  fhafl  amount  to 
adefeafance  421   639 

In  what  cafes  the  lefTee  may  deducl  for 
repairs  420 

Clerk  of  the  Peace 

An  ancient  officer  159    163 

Cannot  be  appointed,  but  for  life  159 
Nomination  of  a  clerk  of  the  peace 

good  by  parol  1 62 

Appointment  of  a  clerk  of  the  peace 

durante  beneplacitOt  void  166 

Appointment  of   clerk   of  the  peace, 

without  faying  of  this  county    ibid. 

Colleges, 


'  contained  in  the  Fiast  Volume. 


Colleges* 

A  college  in  an  univerfity  is  a  lay  cor- 
poration Page  6,  8 

Fellow  of  a  college  not  removed  by 
fufpenfion  8 

Colour.     See  Pleading. 

Commendant.      See   Prefent- 
ment. 

Commitment. 

A  man  cannot  be  committed  in  execu- 
tion, unlcfs  prefent  without  a  writ 

48 

By  fecretary  of  /rate  lawful  65 

To  a  racfTenger  till  examination,  law- 
ful 66 

Commitment  for  refcuing  a  traitor  ought 
to  fpecify  the  traitor  67 

A  eommittitur  cannot  be  entered  after 
the  death  of  the  prifoner  83 

Commitment  by  commiffioners  of  bank- 
rupts ought  to  be,  up  til  the  party 
fubmit  to  their  authority  in  that  in- 
ftaoce  1 00 

By  thecenfors  of  the  college  of  phyli- 
cians,  until  he  be  delivered  by  the 
college,  or  otherwife  by  due  courfe 
of  law ;  too  general  2 1 3 

for  detention  of  tithes  or  other  eccle- 
fiaftical  duties,  is  uncettain  and  ill 

In  what  refpecls  a  flicriif  may  have  a 
prifoner  lawfully  in  ward  after  the 
return  of  the  writ  355 

A  new  attachment  againtt  one  who  has 
efcaped  under  commitment  for  aeon- 
tempt  396 

Commitment  may  be  to  a  perfon,  or  a 
prifon  424 

A  man  cannot  be  committed  upon  a 
convidtion  of  deer  (teal ing  and  return 
of  nulla  bona  without  adjudging  that 
he  has  not  fufficient  diftrefs   ,      545 

If  a  man  may  be  discharged  from  a 
commitment,  for  an  error  in  the 
conviction  546 

Power  of  committing  lewd  and  disor- 
derly perfons  to  New  Pr'fm       6^9 

The  court  cannot  commit  far  non  pay- 
ment of  fees-  703 


See  Arrefts,  Attachment, 
Courts,  Error,  Efcape,  Ha- 
beas corpus,  Prifons. 

Common. 

Occupiers  cannot  prefcribe  fcr  common 

Page  406 

Common  In  grofs  fans  nomlre,  it  good 

406,  407 

If  inhabitants  may  have  common   by 

cultom  407 

Common  claimed  a  tempore  fraB'oms 

camfi  654 

Common  appurtenant  to  a  mefftage,  or 

to  a  farm  726 

JLevancy,  &c.  not  material  in  common 

for  a  certain  number  jlid. 

See  Prefcription. 

Common  Pleas.     See  Courts, 
Privilege. 

Conditions. 

Condition  of  a  bond,  omitting  the  con- 
clufion  38 

Condition  to  convey  lands  is  broken  by 
devifing  the  lands  to  an  infant,  other- 
wife  of  a  defcent  1 1 2 

To  make  a  leafe  to  A.  before  fuch  a^ 
day,  or  pay  100/.  A.  dies  before 
the  day,  the  money  muft  be  paid 

280 

Conditions  performed,  where  to  be 
pleaded  fpecially  .597 

Where  in  corjldtratione  cujus  rnakts  a 
condition  precedent  665 

See  Copyhold,  Intendment* 

Confeflion.     See  Evidence, 
Judgments.  •» 

Confirmation.     See  Grant  of 
the  King. 

Confideration.   See  Afluropfit, 
Debt. 

Confpiracy.. 

An  a&ion  will  not  lie  for  a  confyiracy, 

if  nothing  be  put  in  execution     378 

Writs  oi  confpiracy,  what  ?      >      379 

Conftable. 


A  Tabic  of  the  principal  Matters 


Conftable* 

Steward  of  a  leet  may  fine  a  man  pre- 
fent  refufing  to  take  the  office  of 
conftable  Page  70 

Caufe  to  refufe  a  conftable  eleaed  138 

See  Notice,  Poor,  Vagrants, 
Warrants. 

Contempt.    See  C6mmitn»ent. 

Contingent  Remainder.     See 
Remainder. 

Continuance.  See  Difconti- 
nuance,  Limitation,  Return 
of  Writs. 

Continuando.     See  Trefpafs. 

Contumacy*   See  Deprivation. 

Conveyance, 

Leafe  and  rcleafe  by  a  termor,  and  the 
revcrfioner  will  convey  the  inherit- 
ance 4°3 

See  Bargain  and  fale,  Deeds, 
Intendment, 

Convi&ions. 

A  conviction  on  aft  information   for 

having  concealed  wafh-backs,  qualh- 

"ed  becaufe  the  evidence  was  modo 

habit  _  5°9 

In  fummaiy  convictions  forms  may  be 
difpenfed  with  5 Hi 

In  aconviaion  for  deer-ftealing  the  day 
need  not  be  fet  forth  582 

Confideratum  eft  is  not  neceflary,  or 
contra  pacem,  583 

lllicttt  occidit,  fufficient  in  a  convidtion 
of  deer-ftealing  Mid. 

Execution  on  a  conviction  of  deer- 
ftealing  in  B.  R.  $H 

See  Commitment,  Pleading, 
Riots. 

Convocation.    See  Ecclefiafti- 
cal  perfons,  &c. 

Conufance  of  Pleas. 
The  manner  of  claiming  it    42 1,  475 


Coparceners.    See  Parceners. 
Copy. 

A  man  examined  by  commiffioners  of 
bankrupts  is  not  intituled  to  a  copy 
of  his  deposition  ^  Page  153 

Where  an  original  writing  is  evidence, 
the  copy  may  be  evidence      .      1 54 

Copies  of  convi<5Hon»  of  felony  cannot 
be  had  without  leave  of  the  attorney 
general,  lie.  *53 

Copy  of  the  book  of  the  office  of  fa- 
culties dtfallowed  745 

Copy  of  the  inrolment  of  a  deed  lead- 
ing the  ufes  of  a  fine  is  evidence 

746 

See  Evidence,  Libels. 
Copyhold 

Is  not  held  of  the  manor  44 

A  copyhold  fine  may  be  appointed  to 
be  paid  out  of  the  manor  4$ 

Surrender  may  be  to  the  fteward  out  of 
the  manor,  but  not  admittance      76 

In  pleading  a  copyhold  the  grant  of  the 
lord  muft  be  (hewn  ^  1 32 

A  culloroary  right  of  appointing  a  guar- 
dian is  not  taken  away  by  the  ftatnte 
12  Car.  2.  c  24  ibid. 

Steward  of  a  manor  may  be  retained 
for  years  without  deed,  and  may 
hold  courts,  but  cannot  take  furren- 
ders  out  of  court  t  59 

If  a  copyholder  may  have  trefpafs 
again  (I  the  lord  for  cutting  trees 
which  he  is  intituled  to  for  repairs 

SS* 

Surrender  of  a  copyhold  is  to  be  cort- 
ltrued  as  a  conveyance,  and  not  as  a 
will  630 

Sun  coder  may  be  made  to  a  perfon  ap- 
pointed by  a  deputy  ftew&rd  as  his 
deputy  for  that  purpofe  6fS 

Power  of  a  fteward  defafio  66© 

Devife  of  a  copyhold,  on  condition  to 
pay  money  to  J.  S.  if  the  condition 
is  broken,  J.  S.  maft  be  admitted, 
and  make  an  entry  before  he  can 
furrender  726 

See  Ancient  Demefne,  Evi- 
dence, Infant,  Jointenants, 
Powers. 

Corpo- 


contained  in  the  First  Volume. 


Corporations. 

Accepting  a  new  charter,  may  ufe  it  as 
a  gf*m  or  confirmation     •    Page  32 

Corporation  cannot  beeflbined,  or  enter 
into  recognif*nce  79 

Cannot  have  two  names  by  grant,  other- 
wife  by  prefcription  80 

A  cuftom  to  chufe  members  of.  a  cor-' 
poration,  and  remove  them  ad  libi- 
tum %  ought  to  be  fpecially  averred 

•      .  39» 

Information  for  admitting  freemen  not 

reiident  426 

A  corporation  cannot  prefcripe  in  them- 

felves,  without  fhewing  that  they  are 

a  corporation  by  prefcription        558 

Removal  of  a  common-council  man  at 

difcrction,  a  good   returu  to  a  man- 

dam  us  7 1  o 

See  By-law,  Disfranchifement, 
Diffenters,  Eje&ment,  Ef- 
foins,  Mandamus,  Name 
and  Mifnomer,  Prefcription, 
Vifiton 

Cofts. 

Treble  cofts  as  well  as  damages  on  2 
IVilL  y  Mar.  c.  5.  for  pound-breach 

•9 

In  trefpafs  where  the  defendant  con- 

fents  to  a  view,   the  plaintiff  (hall 
recover  full  cofts.  76 

Party  grieved  (hall  have  cods  in  a  penal 
aclion,  but  nqt  a  common  informer 

172 

In  courts  baron,  \3c.  full  cods  mall  be 
given  in  actions  for  words,  though 
the  damages  are  under  40/.         1 8  2 

No  cofts  for  the  defendant  on  a  de- 
murrer to  a  plea  in  abatement      327 

Full  cofts  (hall  be  given  in  trefpafs  re 
rawed  by  habeas  corpus,  though  the 
damages  are  under  40  ;.  395 

Damages  are  under  40/.  in  trefpafs, 
wounding,  and  disturbing  in  poflef- 
Con,  full  cofts  are  not  to  be  given 

566 
A  plaintiff  nonfuit  not  upon  the  merits 

(hall  not  be  (laid  in  a  new  action  till 

payment  of  cofts  697 

See  Amendment,  Executors, 
Game. 


Covenant. 

In  covenant  the  breach  may  be  afligned 
as  general  as  the  covenant,  other  wife 
in  debt  upon  bond  to  perform  cove* 
nants  Pageno6 

On  mutual  covenants  an  aclion  may  be 
maintained  by  either  -party  without 
performing  hit  own  part  1  24 

Covenant  to  pay  money  on  two  contin- 
gencies, which  (hall  (irft  happen,  the 
plaintiff  (hews  that  one  of  them  has 
happened,  he  needed  not  aver  that 
it  is  the  firft  133 

Covenant  to  leave  mill-ftones  in  as  good 
a  condition,  or  to  pay  the  damage  to 
be  eftimated  by  A.  the  covenantor 
muft  procure  the  eftimation         279 

Covenant  to  pay  a  rent- charge  clear  of 
all  taxes,  includes  the -land  tax  318 

Covenant  to  pay  a  rent  cleat  of  taxes 
to  the  grantee  and  his  heirs,  will 
include  affigns  320 

Where  an  aft  of  parliament  will  repeal 
a  covenant  321 

Tenant  in  fee  covenants  to  pay  a  rent- 
charge  clear  of  taxes,  an  a&ion  will 
not  lie  upon  this  again  ft  his  aflignee 

32* 

Covenant,  that  lands  limited  in  join- 
ture are  and  (hall  continue  of  the 
value  of,  £sfc.  extends  to  all  the  li- 
mitations, as  well  as  to  the  jointure 
eftate        ^  *  366 

Axovenaot  in  a  deed  of  bargain  and 
fale  not  inrolled  is  binding  388 

Where  a  covenant  to  difcharge  a  man 
from  his  agreement  fhall  amount  to 
a  defeafance  421,  689 

Alignment  of  a  bond  is  a  covenant 

368 

See     Certainty,     Executors, 
Mortgage,    Tender. 

County  palatine.     See  Jurif- 
diftion. 


Courts. 

Court-baron  may  be  held  before  the 
fteward  by  prefcription  92 

Courts  of  record  only  can  fine  or  com- 
mit to  prifon  468 

Siile 


A  Table  tf  ike  principal  Matter* 


Stiic  of  the  court  of  C.  B  in  an  aft  ion 
tor  unwarrantably  entering  up  a 
judgment  Page  485 

See  Indi&ments,  Leet,  Wales. 
Cuftom. 

That  an  exec  a  tor  (hall  pay  a  debt  upon 
fimple  contract  equally  with  a  fpeci- 
ally,  net  good  57 

To  cleft  a  coniiable  for  one  year  (hall 
be  intended  for  the  next  year        70 

General  cuftoms  may  extend  to  new 
tlungs       ,  499 

See  Common,  Foreign  attach- 
ment, Intendment,  Leet, 
London,  Merchants,  Pro- 
hibition, Tithes. 

Damages  and  inquiry. 

WHERE  the  jury  do  not  try  the 
iflue,  though  they  might  have 
affefled  damages,  a  writ  of  inquiry 
may  go  S9 

Damages  may  be  increafed  on  view  of 
a  maim,  though  maih^miavit  is  not 
in  the  declaration  •       1 76 

Damages  may  be  increafed  on  view  of 
an  apparent  wound,  though  not  a 
maim  ibid* 

Damages  increafed  on  view  of  a  wound 
after  a  writ  of  inquiry  executed  ibid. 

Damages  cannot  be  increafed  by  a  judge 
of  njfiprius,  but  if  evidence  be  given 
of  a  great  wound,  he  may  (if  not  a 
judge  of  the  fame  court)  certify  it 
upon  the  po/iea,  that  the  court  may 
'  iricrcafe  damages  ibid. 

Damages  laid  for  a  time  fubfequent  to 
the  action  brought,  ill  ^29 

After  a  recovery  in  a  battery  no  action 

lies  for  further  confeqnential  damages 

339,092 

Treble  damages  are  not  recoverable  in 
cafe  for  refcuing  a  diftrefs  for  rem, 
vnhont  (hewing  that  he  caufed  the 
diiirefs  tobeappraifed,  and  conclud- 
ing trmtra  for  mam Jlntuti  342 

Writs  of  inquiry  awarded  in  C*  B. 
without  day  given,  &c.  388 

Where  a  man  (hall  anfwer  for  confe- 
qucntial  damages  480 

D<*rnages  f»iven  for  the  value  of  a  bank- 
bill  agaiaft  the  hundred  727 


Judication  of  words  in  nitigation  of 
damages  /  Page  727 

See  A&ion,  Amendment, 
Avowry,  Cofts,  Diftrefs, 
Tender,  Trefpafs. 

Date. 

A  datu  in  a  Icafe  for  life  includes  the 
day  of  the  date  85 

Declaration  on  a  bond  enjwi  dot.  &c. 
and  the  bond  produced  has  an  im- 
poflibie  date,  good;  otherwife  of 
gerens  dat.  336 

A  die  Jatur  excludes  the  day  480 

A  dare  impoJEble  in  the  year  of  the 
king,  but  right  in  the  anno  do  mini 

703 

See  Time. 

Day.     See  Return  of  Writs, 
Time. 

Debt. 

Debt  or  indebitatus  ajumpfit  will  «Ot  He 
on  a  wager  69 

Will  lie  for  money  given  to  an  ill  ofe, 
as  to  be  laid  out  in  bribes  89 

Leave  of  abfence  to  a  foldier,  good 
conlideration  in  affiimpfit  312 

See  Afiumpfit,  Limitation, 
Mafter  and  fer  van  t,. Statutes. 

Deceipt.  See  Ancient  demefne, 
Fines. 

Declaration.  2. 

Declaration.     See  Certainty 


Deeds 


28 
may  be 


Good,  not  naming  the  parties 
fnmo  dr%erotvm9   by  whom   it 

pleaded,  and   how     354,  356,    157 
A  deed  cannot  be  avoided  by  durels  of 

imprifonment  of  a  flranger  357 

See  Clerk  of  the  peace,  Copy, 
Date,  Ejectment,  Evidence, 
Grants,  Mandamus,  Notice, 
<  officers,  Pleading,  Traverfe, 
Venue. 

N  Deer. 


wntained  in  the  First  Volume. 


Deer-ftealing. 

Killing  deer,  where  there  is  a  pretence 
of  right,  is  not  within  the  acts  again  ft 
deer-  ft ea  I  i ng  Peg*  584 

SeeCommitment,  Convi&ions. 

Defeafance.     See.  Circuity  of 
A&ion. 

Defence.    See  Name  and  Mif- 
nomer,  Pleadwg* 

Demand.     See  Requeft. 

Demurrer. 

Confeffes  onJy  matter  of  fact:  well 
pleaded  18 

Demurrer  to,a  demurrer,  a  difcontinu- 
ance.  20 

Is  a  pica  22 

If  caret  forma  be  a  good  caufe  of  de- 
murrer *  g  en 

Demurrrer  to  a  plea  in  abatement,  con- 
cludes as  in  bar,  not  materia]     393 

See  Amendment,  Name  and 
Mifnomer,  Pleading,  Pre- 
rogative,   Surplufage,  Tra- 

verfe. 

Departure.     See  Pleading. 

Depofitions.     See  Copy,  Evi- 
dence. 

Deprivation. 

Contumacy  good  caufe  of  deprivation  9 

SeeKccldiafticalPerfons,  Man- 
damus, Vifitor. 

Deputy.  / 

A  deputy- ftcward  may  hold  a  court  in 
his  own  name  660 

Defcent.     See  Affets. 

Detainer  and  Detinue* 

A  man  cannot  detain  title  deeds  for 
drawing  a  writwg  738 

See  Bailment,  Diftrefs,  Plead- 
ing, Prifon?. 


Devife. 

Derifc  to  A.  for  years  if,  t&c.  remain- 
der to  his  ttTue  male,  remainder  to 
A.  the  devife  to  the  iflue  maie  of  A. 
in  contingency  is  ill,  and  the  remain- 
der deviled  loB.  will  veil       Page  3# 

Of  a  reverfion  to  the  iflue  male  of  A. 
by  a  future  wife,  with  remaiiKkr  over 

37 

Tp  heirs  male,  with.xJire&ioos  for  a 
daughter's  portion,  gives  an  eftate- 
tail  ,,86 

Direaion  in  a  will,  that  the  heir  (hall 
renounce  all  his  right  in  fuch  lands 
to  a  younger  fon,  amoutrt*  to  a  de- 
vife 187 

A  remainder-man  in  fee  devtfos  all  his 
remainder,  it  gives  a  fee  -  ibid. 

Devife  to  E.  A.  for  life  without  im- 
peachment of  wafte,  and  if  he  have 
iflue  male,  to  fuch  iffue  male  and  his 
heirs;  whether  this  gives  an  eftatc 
for  life  or  in  tail  203,  209 

Where  an  exprefs  eft  ate  for  life  is 
devifed,  if  fubfequent  words  will 
create  an  eftate-tail  by  implication 

IfTue  male  may  be  a.  word  of  purchale 

in  a  devife,  and  denote  a  particular 

perfon,  and  the  firft  fon  will  take, 

unlefs  there  be  two  fons  then  living 

205,  ar©6 

Executory  devife  may  be  good,,  to  take 
effect  foon  after  the  <te:ewmoauon  of 
•  one  life  ,.    207 

If  E.A.  have  iflue  male,  then. to  fuch 
iflue  male ;  if  he  die  without  iffue 
male,  then  to  T.  B.  whether  a  re- 
mainder vefted  or  contingent   •    2b8 

A  term  devifed  for  life  /hall  after  the 
death  of  the  devifee  belong  to  the 
executors  of  the  teftator  J25 

On  a  devife  to  a  wife  for  life  the  heir 
is  relievable  in  equity  againft  her 
dower  ^3 

If  a  devife  of  lands  purchafrd  after 
making  the  will  be  good  ibid. 

Devife  to  a  younger  fon  and  his  heirs, 
and  i£  he  die  withput  heirs  to  the 
right  heirs  of  the  devifor,  gives  an 
eftate-tail  ^3 

Devife  in  truft  for  two  for  life,  equally 

to  be  divided,  &c.  and  then  in  trull 

for  the  heirs  of  the  body  of  A.  .gives 

an  eftatc  for  life  to  common       721 

Miftake 
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Miftake  of  a  county  in  a  dcvife  of  land 

Page  728 

The  heir  takes  lands  by  dcfcent  that 
are  devifed  to  him  charged  without 
alteration  of  the  eftate  ibid. 

A  term  devifed  to  executors  is  loft  by 
the  renouncing  of  the  executors  740 

See  Averment,  Remainder* 
Difability.    See  Perjury. 

Difcontinuance. 

A  difcontinuance  as  to  one  defendant* 
in  trefpafs*  is  a  difcontinuance  as  to 

all    ,  .599 

A  plea 'introduced  as  to  pan,  is  not 
made  good,  to  fave  a  difcontinuance, 
by  matter  following*  that  goes  to  the 
whole /v/  716 

Judgment  entered  in  another  term  after 
argument  to  fave  a  difcontinuance 

ibid. 

See  Demurrer,  Error,  Plead- 
ing. 

Difcontinuance  of  Eftate.  See 
Baron  and  Feme.  ~ 

Disfranchifement.^ 

Summons  is  not  neceftary,  where  the 
party  is  heard  22$ 

A  freeman  created  by  patent  under  the 
common  feal  muft  be  difcharged  in 
like  manner ;  if  he  was  made  free 
by  election,  he  may  be  disfranchifed 
by  order  226 

Embezzling  the  corporation  money  is 
no  caufe  of  disfranchifement,  be- 
caufe  an  action  will  He  for  it      ibid. 

Razing  the  corporation's  books  is  no 
caufe  of  disfranchifement,  unlefs  it 
be  (hewn  to  be  to  their  detriment 

ibid. 

See  Deprivation,  Corporation, 
Mandamus. 

Diffenters. 

Toleration  aft,  a  private  aft  30 

The  corporation  all  13  Car.  2.  c.  1. 
if  pleadable  in  excufe  for  not  under- 
taking an  office  32 
Quakers  may  be  committed  for  non- 
payment of  tithes  upon  27  Hen*  8# 

3 


c:  20.  notwithftanding  7  &  8  Witt.  3. 
c.  34.  Page  323 

A  qu.aker  is  intitled  to  his  freedom  00 
his  affirmation. 

See  Joining  in  Aciion,  Man* 
damus. 

Diftrefs. 

Notice  to  the  owners  of  the  goods  dis- 
trained is  {efficient  54 

Diftrefs  taken  in  two  counties  may  be 
appraifed  by  authority  of  the  officer 
in  one  county 

Diftrefs  taken  in  two  places  for  one 
caufe  ought  to  be  impounded  toge- 
ther ibid. 

Lands  in  two  counties,  not  contiguous, 
arcdemifed  together:  adiftrtfs  taken 
in  one  county  cannot  be  driven  into 
the  other  ibid. 

A  diftrefs  fold  at  the  appraffed  'price 
fhall  be  intended  to  be  fold  at  the 
beft  price  ibid* 

A  tortious  diftrefs  may  be  refcued  be- 
fore it  is  impounded,  but  not  after 

Where  cattle  efcape  into  ground  with- 
out the  default  of  the  owner,  they 
are  not  di [trainable  for  rent,  until 
they  are  levant  and  couchant         1 69 

A  leak  is  made  for  two  years,  and  far- 
ther at  wiH  ;  whether  the  lefibr  may 
diftrain  for  the  rent  of  the  two  years 
during  the  eftate  at  will      171.  280 

Executor  of  tenant  for  life  of  a  rent- 
charge  may  diftrain  by  32  Hen.  8. 

'•37-  173 

If  cattle  of  a  ftranger  not  levant  and 
couchant  are  liable  to  diftrefs  for  a 
rent  charge  169.  308 

The  averia  carucae  are  privileged  againft 
diftrefs  for  rent,  where  there  is  other 
fuflicient  diftrefs  385 

Cattle  diftrained  for  rent  muft  be  re- 
turned upon  payment,  though  return 
irrepleviable  hath  been  awarded  643 

On  tender  of  damages  a  diftrefs  ought 
to  be  difcharged  719 

Withernam  ftaid  on  tender  of  damages 
afTefled  720 

Detinue  for  detaining  a  diftrefs  when 
the  arrears  are  tendered,  after  return 
irreplerifable  ibid* 

Catde  diftrained  may  not  be  tied   ibid. 

No 


contained  In  the  First  Volume. 


No  action  lies  after  a  dirt/efs  for  the 
fame  caufe,  unlefs  the  diftrefs  dies 
or  efcapes  through  the  defendant's 
default  Page  720 

See  Avowry,  By-Law,  Com- 
mitment,  Damages,  Leet, 
Tender,  Toll. 

Diftribution. 

Where  an  executor  is  made,  the  fpiFi- 

tual  court  cannot  compel  diftribution 

86,-363 

Freehold  per  outer  vie  is  not  within  the 
ftatute  of  distributions  96 

A  grandfon  of  a  brother  is  not  intitkd 
to  diftribution  againfl  another  brother 
of  the  inteftate  571 

Dower 

Is  due  of  a  capital  mefTuage  that  gives 
title  to  a  new  barony  72 

See  Averment,  Devife,  Eftates. 

Duchy  of  Lancafter.     See 
^     Grant  of  the  King. 

Durefs.     See  Deeds. 


Ecclefiaftical  Perfons  and  Ju- 
rifdi&ions. 

A  Prebendary,  or  fellow  of  a  col- 
lege is  not  clcricus  beneficiatusf 
unlefs  he  have  a  fole  corpus       »,  265 

Where  the  common  law  and  ecclefiafti- 
cal law  have  concurrent  jurifdiction 

323 

An  archbifhop  has  provincial  jurifdic- 
tion  over  the  bifhops  447 

And  may  deprive  them  541 

A  perfonal  offence  of  a  bifhop,  though 
committed  in  the  character  of  in- 
cumbent of  a  particular  church,  is 
examinable  by  the  archbifhop      448 

The  canons  of  1603  are  binding  upon 
the  clergy  449 

There  are  no  fees  for  cfcriftenings  or 
.  burials  but  by  cuftom  450 

Ecclefiaftical  perfons  may  be  deprived 
for  offences  againfl  the  duty  of  their 
office,  though  punifhable  at  common 
law  Ibid. 


A  man  may  be  cited  for  fubfiraction  of 
tithes  in  the  diocefe  where  the  land* 

lie  .P^4S2;  534 

An  executor  may  be  cited  for  a  legacy 

in  the  court  where  the  will  is  proved 

The  convocation  has  no  power  to  de- 
prive bifhops 

See  Prohibition,  Perjury,  Si- 
mony, Tithes,  Wales,  Wit- 
nefs. 

Eje&ment. 

On  demife  of  a  corporation  without 

deed  is  good  after  verdict  136 

Two  demifes  in  an  ejectment  with  one 

habendum  561 

If  a  plaintiff  in  ejectment  may  proceed 

againft  one  defendant  after  entering  a 

nonprof*  or  retraxit  againfl  the  other 

718.  729 

Coparceners  may  join  in  the  ieafe  in 

ejectment  726 

Demife  in  ejectment  laid  at  a  time  to 

come  *  738 

Joint  defendants,  one  appears  and  con- 

fefTes,  &fr.  the  other  makes  default 

717.  729 

A  plaintiff  in  ejectment  may  make  title 

under  the  ftatute  of  limitations  741 
A  note  given  to  hold  land,  by  a  perfon 

who  has  a  better  title,  gives  no  pof~ 

fefEon  746 

See  Ancient  Demefne,  Cer« 
tainty,  Execution,  Limita- 
tation,  Scire  facias. 

Elegit.    See  Execution. 
Emblements. 

If  a  IefTee  at  the  end  of  his  term  leaves 
corn  upon  the  land,  the  leffor  cannot 
put  in  his  cattle  159 

See  Tithes. 

Entry.     See  Copyhold,  Eject- 
ment, Forcible  Entry,  For- 
rmedon,  Limitation,  Remain- 
der, Rent. 

Error 
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Error 

Lies  not  immediately  in  parliament 
from  the  exchequer  Page  16 

Error  does  not  lie  in  the  exchequer 
chamber  on  an  award  of  execution 
of  a  judgment  of  B.  R.  affirmed 
in  the  exchequer  chamber,  nor  of  a 
judgment  nfcire  facias  again  ft  bail 

97>  98 
If  a  writ  of  error  depending  may  be 

pkaded   in  delay  of  debt   upon   a 

judgment  47 

Writ  of  error  quaQied,  becaufe  all  the 

r  roper  parties  are  not  plaintiffs       7 1 

Defendant  in  error,  if  a  party  in  court 

ibid. 

Writ  of  error  coram  <volis9  reciting  the 
former  writ  to  be  returnable  coram 
nobis,  where  it  was  before  the  king 
and  the  Late  queen,  quamed       151 

Writ  of*  error  is  abated  by  death  of 
one  of  the  plaintiffs,  but  not  by  the 
death  of  a  defendant  244 

Bail  cannot  have  error  upon  the  princi- 
pal judgment  328 

Error  tarn  quam  may  be  quafhed.as  to 
one  judgment,  and  itand  good  as  to 
another  ibid. 

Writ  of  error  not  to  be  quafhed  till  the 
tranfeript  returned  and  filed        329 

Variance  in  the  firnd  cum  in  the  record 
returned  is  not  material  247 

Writ  of  error  brought  by  one  defendant 
jup<  rfedes  execution  •  405 

Error  does  not  lie  on  denying  a  prohi- 
bition upon  a  fuggeftion  545 

A  writ  ot  error  of  a  judgment  on  a 
recognizance  quafhed,  becaufe  it  was 
in  atijudtcatiane  executionis  judicii  553 

Error  does  not  lie  on  a  judgment  quod 
partitio  Jiat$   before  final  judgment 

610 

Where  one  of  the  defendants  is  out- 
lawed, fhe  writ  is  determined  as  to 
him,  and  the  other  may  bring  a  writ 
of  eiror  without  him  691 

Writ  of  error  quamed  for  a  variance  in 
the  ftile  of  the  court  704 

Death  of.  the  principal  before  a  capias 
f.ed  out,  not  affignable  for  error  by 
the  bail,  but  ground  for  audita  que- 
rela 28 

Undue  allowance  of  eiToin,  do  error 

79 


An  infant  (ues  by  guardian ;  if  there 
is  no  admittance  upon  record,  it  is 
error,  but  judgment  mud  not  be  ar- 
retted Page  232 

Denial  of  imparlance  not  error,  unleft 
it  appear  on  the  record,  tbat  the  party 
was  intided         .  285 

Mifdirecling  the  jury  is  not  affignable 
for  error  470 

Want  of  time  and  place  in  ajfumpps  is 
error  533 

Judgment  of  refpondes  oufler,  where  ic 
ought  to  be  in  chief,  is  not  aJEgnable 
for  error  by  the  defendant  594 

Where  one  defendant  is  an  infant,  and 
appears  by  attorney;  a  judgment 
given  again  ft  the  defendants  fhall  be 
reverfed  as  to  them  all  600 

Proceedings  on  writs  of  error  to  Chefter 

59* 

On  a  reverfal  of  a  judgment/  in  parlia- 
ment for  a  defendant  on  a  verdicl,  the 
parliament  mall  give  the  new  judg- 
ment 10 

Judgment  for  a  defendant  on  a  demur- 
rer reverfed  in  the  exchequer  chain* 
her  the  new  judgment  (hall  be  given 
in  B.  R.  ibid. 

If  appearance  will  aid  error  in  procefs, ' 
where  the  defendant  demurs  upon 
the  procefs  21 

Difconti nuance,  where  the  proceeding 
on, a  writ  of  error  coram  vobij  is  not 
entered  upon  the  fame  roll  with  the 
former  wr.it.  of  error  427 

Judgment  for  an  avowant  for  more  rent 
than  can  be  due  muft  be  reverfed  for 
whole  256 

The  record  is  removed  from  Ireland  by 
writ  of  error  iji 

A  senior ari  granted  afrcr  a  return  of  no 
original,  without  notice  695 

See  Abatement,  Amendment, 
Avowry,  Bail,  Certiorari, 
Commitment,  Efcape,  Ex- 
ecution, Inferior  Courts, 
Outlawry,  Prohibition,  Re- 
covery, Verdi6t 

Efcape. 

A  habeas  corpus  cannot  he  pleaded  to 
an  efcape  that  happened  long  before 
the  return  of  it  241 

Efcape 


contained  in  the  First  Volume, 


Efcape,  is  not  purged  by  receiving  the 

money  of  the  defendant  afterwards 

Page  399 

Indictment  again  ft  a  gaoler  for  the 
efcape  of  a  traitor  ought  to  (hew  that 
he  was  committed  for  treafon      424 

Error  in  the  commitment  will  not  ex- 
cufe  the  gaoler  for  an  efcape      ibid,  , 

A  ftieriff  is  chargeable  criminally, 
though  not  capitally,  for  efcapes  fuf- 
fered  by  the  gaoler  of  prifoners  com- 
mitted to  the  fheriff  ibid. 

Efcape  of  a  criminal,  that  is  pardoned 
is  puni  friable  425 

The  fheriff  may  juftify  ae  efcape  by  the 
plaintiff's  order  555 

It  is  no  pica  for  a  gaoler,  that  traitors 
broke  the  prifon  again  ft  his  will  651 

A  comm'ittitur  upon  the  roll  is  good 
evidence  in  efcape,  without  an  entry 
in  1  he  marfhal's  book  705 

See  Averment,  Commitment, 
Executors,  Prifons,  Tra- 
Verfe. 

Eflbin 

Cannot  be  cad  by  a  corporation  aggre- 
gate 70 

Undue  allowance  of  it,  not  error  ibid. 

Caft  and  not  adjourned,  a  nonfuit  ibid. 

Judgment  final  on  quafhing  an  eflbin  80 

That  an  attorney  is  entered  of  record, 
good  challenge  to  an  eflbin  ibid. 

See  Error. 

Eftates. 

Officer  at  will  may  furrender  to  the 
king,  and  the  will  is  not  determin- 
able by  the  officer  5 1 

A  new  created  freehold  ma*y  be  granted 
infuturo  54 

Feoffment  to  the  ufe  of  A,  and  his  heirs, 
and  for  default  of  iflue,  fcfc.  gives 
an  eftate  tail  ,101 

Limitation  to  A.  for  life,  remainder  to 
B.  for  ninay-nine  years,  remainder 
to  the  heirs  of  the  body  of  A.  this 
is  an  eftate  nil  execmed,  and  the 
wife  (hall  be  endowed  327 

See  Covenant,  Devife,  Discon- 
tinuance of  eftate,  Diftribu- 
tion,  Fines,  Leafes,  Plead- 
ing. • 


Eftoppel. 

Where  an  heir  in  tail  is  returned  heir 
in  fee  and  warned,  after  the  award 
of  execution  he  cannot  give  the  in- 
tail  in  evidence  <m  an  ejectment 
Page  5qo 

If  plene  adminijlravit  rrtay  be  given  in 
evidence  on  if  site  fieri  inquiry  589. 

\  591 

If  giving  judgment  by  default  by  an 

executor  is  a  confeflioo  of  aflets  ibid 

Where  a   leafe    before   parcbafe  will 

enure  by  eftoppel  72 rj 

See  Name  arid  mifnomer, 
Fleading,  Privilege,  Return 
of  writs,  Ufes. 

Eftreats.    See  Records. 
Evidence. 

Comparifon  of  hands  not  evidence  in 
a  capital  cafe  40 

Confection  of  the  under-lberiff  evidence 
again (1  the  fheriff  190 

Depofition3  taken  by  commiffioners  of 
bankrupts  cannot  be  ufed  at  a  trial 

220 

Commiffioners  of  appeals  from  the  com« 
miffioners  of  excife  ought  not  to  pro- 
ceed on  the  former  depofitions,  un- 
Iefs  the  witnefTes  are  dead,  tfr.  222 

In  an  action  of  falfe  i m prifon m en t 
again  ft  the  officers  of  the  college  of 
phyficians  the  court  will  not  make  a 
rule  for  the  plaintiff  to  infpect  their 
books  255 

An  anfwer  in  chancery  is  evidence  of 
a  deed  again! t  all  that  claim  under 
that  perfon,  and  reputation  of  claim- 
ing fo  is  fufHcient  to  put  a  party  upon 
fhewing  another  title  311 

Infancy  is  not  evidence  on  non  efi  Jac- 
tom9  but  coverture  is  313 

Where  a  perfon  claims  an  intereft  a^ainft 
a-  parifh,  he  (hall  not  have  a  rule  to 
infpeel  their  books  337 

A  warrant  upoo  a  writ  is  evidence  of 
the  writ  on  behalf  of  the  party  ar- 
retted •  5C4. 

Motion  for  a  rule  to  produce  the  cuf- 
tom-houfe  books  denied  705 

Information  of  a  perfon  ft  nee  dead  may 

be  read  on  an  indictment  6f  felony, 

but  not  for  mifdemeanor  729 

Writing 


A  7 'able  of  the  principal  Matters 


Writing  of  a  dead  perfon  evidence  I 

P*ge  73° 

Proof  of  a  will  cannot  be  made  againft 
a  man  by  confeffion  of  his  own  wit- 
nefs  «**• 

A  verdict  may  be  evidence  for  a  third 
perfon  who  claims  a  remainder  by 
the  lime  deed  Hid* 

What  a  witnefs  fwore  at  a  former  trial 
is  evidence  after  his  death  ibid. 

Property  of  the  foil  is  evidence  on  the 
general  iffue,  but  not  a.  particular 
right  in  another's  foil  732 

If  a  fpecial  right  may  be  given  in  evi- 
dence on  the  general  iflue  in  an  ac- 
tion on  the  cafe  ibid. 

Where  a  writing  maybe  proved  againft 
a  man  by  the  confeffion  of  his  own 
witnefs  7*4-  73* 

A  (hop-book  kept  by  a  fervant  that  is 
dead  is  evidence  of  the  delivery  of 

Roods  .732 

A  (hop  book  is  not  good  evidence  alone, 
unlcfs  for  a  ftranger  733.  745 

In  trefpafs  brought  againft  the  (heriff 
for  goods  taken  on  a  fieri  facias, 
brought  by  a  plaintiff  in  a  former 
execution,  the  (heriff  muft  prove  the 
judgment  733 

Examination  in  chancery  proved  by  the 
examiner  734 

An  old  fiirvey  taken  by  the  proprietor 
of  both  manors,  evidence  of  the 
bounds  ^4 

In1  riens  per  defeent  the  heir  gives  an 
extent  in  evidence,  he  muft  prove  a 
copy  of  the  bond  to  the  king     ibid. 

Depohtions  in  chancery  are  evidence 
after  the  bill  is  difaiffed  735 

A  Reward's  draught  of  an  admittance 
is  evidence  Md. 

Confeffion  of  a  pawnbroker's  fervant  is 
evidence  againft  his  matter  738 

A  rule  of  court  is  proved  as  an  original 
writing  745 

SecBarretry,  Copy,  Extortion, 
Pleading,  Prohibition,Trfel, 
Variance,  Ufes,Wills,  Wit- 
nefs. 

Excommunication, 

A  writ  of  excommunicato  capiendo*  ex- 
preffing  the  caufe  disjunctively,  auaftv 


ed  in  B.  R* 


619 


In  a  plea  of  excommunication  die  caufe 
muft  be  (hewn,  and  it  muft  conclude, 
quoufqucy  He.  Page  701 


Execution. 

Judgment  againft  five  defendants,  ex* 
coition  cannot  be  fued  againft  four 

After  the  death  of  one  of  the  defend- 
ants execution  may  be  fued  againft 
the  reft  without  a  fire facias       14  <; 

A  writ  of  error  abates  by  the  death  of 
one  of  the  plaintiffs,  execution  can- 
not be  taken  out  without  a  fuggeftkn 
of  this  ibUL 

Two  writs  of  fieri  facias  are  delivered 
to  the  (heriff  the  fame  day,  be  muft 
execute  the  former  firft,  or  an  a&ion 
will  lie  againft  him,  unlefs  the  plain* 
tiff  refuted  to  take  a  warrant,  &c. 

2C2 

If  the  (heriff  fell  goods  under  thej&ri 
facias  that  was  laft  delivered,  the 
property  is  bound,  and  he  cannot 
Seize  them  under  the  former  writ 

ibid. 

A  fieri  facias  cannot  be  executed  after 
the  defendant  becomes  bankrupt  ibid. 

Fieri  facias  not  returned  over-reached 
by  an  extent  ibid. 

What  executions  lie  for  the  king     307 

On  an  elegit  the  (heriff  may  deliver  the 
goods  to  the  plaintiff,  but  not  on  a 
ferifacias  u6 

Execution  of  a  judgment  in  Ireland 
affirmed  in  England  427 

Where  a  perfon  is  put  in  poffeffion  by 
habere  facias  pojfcffonem^  l$c.  and 
that  is  avoided  immediately  by  a 
new  force,  he  (hall  have  a  new  exe- 
cution 482 

Execution  of  a  capital  (entence  in  B. 
R.  after  a  term  intervening  cannot 
be  executed  without  bringing  the 
prifoner  to  the  bar  483 

Goods  taken  upon  a  levari  out  of  the 
hundred  court  cannot  be  delivered 
to  the  plaintiff  674 

YThere  the  (heriff  returns  the  delivery 
of  more  than  a  moiety  upon  an  elegit^ 
the  execution  is  void,  and  the  plain* 
tiff  (hall  have  zfeire  facias  for  a  new 
execution  718 

Seizing 


contained  in  the  First  Volume. 


Seizing  part  of  the  goods  in  a  houfe 
on  *  fieri  facias  in  the  name  of  the 
whole  is  good  Page  725 

See  Bankrupts,  Commitment, 
Convictions,  Error*  Evi- 
dence, Frauds,  Inferior 
courts,  Jointenants,  Out- 
lawry,  Trover. 

Executors  and  Adminiftrators. 
3- 

PJtne  adminiflravit  pleaded  to  a  fare 
facias  upon  a  judgment,  ill  upon 
fpecial  demurrer  3>  4 

Debt  by  an  executor  for  an  efcape  mutt 
be  in  the  detinet  36 

Executor  may  have  cafe  againft  a  fheriff 
for  a  falfe  return  of  a fieri  facias  in 
the  life-time  of  the  teftator  40 

An  executor  pleads  judgments,  the 
plaintiff  may  reply  to  as  many  of 
them  as  he  pleafes  263 

On  judgment  againft  an  adminiftratOr 
durante  minori  aitate  *  fcire  facias  lies 
againft  the  executor,  tic  when  of 
age  m    265 

Plea  in  abatement  that  he  is  admimftra- 

'  tor  durante  minori  aetate,  muft  aver 
that  he  continues  To  ibid. 

Executors  not  compellable  in  the  ec- 

clefiaftical  court  to  make  diftribution 

86.  363 

An  infbivent  executor  is  not  compella- 
ble to  give  fecurity  in  the  ecclefiafti- 
cal  court  363 

An  executor  brings  an  a&ion  for  money 
received  to  his  ufe,  being  a  debt  ow- 
ing to  the  teftator,  and  received  by 
the  defendant,  if  he  is  nonfuit,  lie. 
he  (hall  pay  cofts  437 

In  an  action  upon  an  infimul  computajfd 
with  himfeif,  he  is  liable  to  cofts 

ibid. 

Judgment  againft  an  adminiftrator  as 

aftignee  in  covenant  for  not  repairing 

<554 
In  an  adtion  upon  promife  by  an  admi- 
niftrator, who  has  taken  out  admi- 
niftration  in  a  peculiar,  it  is  a  good 
plea,  that  the  defendant  was  refident 
in  another  diocefe  at  the  time  of  the 
death  of  the  inteftate  56a 

The  (herifF  may  return  a  devqfiavit 
upon  a  fieri  facias ,  without  a  fcire 
fieri  inquiry  590 


If  plene  adminiflravU  may  be  given 

in  evidence  on  a  fcire  fieri  inquiry 

Page  589.  591 

If  giving  judgment  by  default  is  a  con- 
fellion  of  ajfets  f         ibid. 

Payment  by  an  executor  de  fan  tort, 
good  661 

Executor  pleads  a  judgment,  the  plain- 
tiff  replies  fraud,  the  fraud  rnuft  be 
traverfed  678 

Pleading  two  judgments  admits  ajfets 
above  one  '  679 

Debt  in  the  debet  and  detinet  by  an  ex- 
ecutor for  an  efcape  in  the  time  of 
the  teftator,  ill  after  verdict       698 

If  an  executor  may  maintain  infimul 
computqffet  in  his  own  right  on  an 
account  in  right  of  the  teftator   733 

See  Averment,  Avowry,  A- 
ward,  Cuftom,  Devife,  Dif- 
tribution, Ecclefiaftical  per* 
fons,  Eftoppel,  Extinguifli- 
ment,  Journeys  accounts, 
Privilege,  Prohibition,  Tra- 
verfe. 

Executory  Devife.  See  Devife, 

Expofition  of  words  and  fen- 
tences. 

Pleading  of  notice  given  to  T.  J.  will 
be  intended  of  the  fame  T.  J.  that 
was  named  before,  otherwife  of  cui- 
dumT.J.  .  119 

Ibidem  invent,  in  trefpafs,  refers  to  the 
vilUy  and  not  to  the  clofe  12a 

Adtunc  in  the  award  of  rcleafes  (hall 
refer  to  the  time,  and  not  to  the  per- 
formance of  the  other  parts  of  the 
award,  which  may  be  void  1  24 

Antetertiarbboram,  without  faying  pojl 
meridiem,  bad  pleading,  but  made 
good  by  pleading  over  ibid. 

Words  tending  to  enlargement  (hall 
not  be  con  (trued  a  reftraint  of  a  for- 
mer claufe  269 

Juxta  tenorem  fequentem,  fufficient  for 
an  indictment  for  a  libel,  otherwife 
of  ad  cffeQum  fcquentem  415 

Adtunc  et  ibidem  refers  to  the  laft  time 
and  place  ,    576 

See   Murder,    Rcleafes,    Re- 
mainder. 

Extin- 


A  Talk  of  tie  principal  Matters 


Extinguifliment. 

Where  things  extinguiftied  as  between 
the  parties  fhall  have  exiftence  with 
refpect  to  others  Page  520 

Relation  will  make  a  nullity  between 
the  pai  ties,  but  not  as  to  Grangers 

521 

Obligee  makes  the  obligor  executor 
during  the  minority  of  another  exe- 
cutor, it  is  no  fufpenfion  605 

See  Baron  and  feme,  Charge- 
Extortion 

In  taking  money  for  the  ufe  of  flails  in 
a  market  ,  149 

Indictment  of  extortion  in  taking  20/. 
will  be  maintained  by  evidence  in 
taking  1  s.  ibid. 

See  Mills. 


Failure  of  Record. 

A  Recognizance  with  condition  will 
not  vcuch  a  recognizance  pleaded 
fingle,  on  nul  tiel  record  84 

Fairs  and  markets. 

If  the  owner  of  a  market  leaves  fu Ai- 
de nt  room  for  the  market  people,  he 
may  erect  italls,  and  let  them  upon 
his  own  terms ;  but  if  he  does  not 
leave  fufficient  room,  it  will  be  ex- 
tortion 149 

See  Grant  of  the  King. 
Father 

Obliged  at  common  law  to  provide  for 
his  children  41 

Ju  ft  ices  cannot  order  a  maintenance 
for  a  child  to  be  paid  by  the  father, 
without  adjudging  that  the  child  is 
poor,  or  likely  to  become  chargeable 

699 

Fees  2.  See  Commitment, 
Ecclefiaftical  perfons,  Ex- 
tortion, limitation,  Prifons, 
Prohibitions. 


Felony. 

Acceflaries  to  a  new  felony,   guilty 

Page  416 
A  fact  amounting  to  felony  is  not  in- 
dictable as  a  trefpafs  712 

See  Evidence,  Outlawry. 
Ferry.    See  Toll. 
Fines. 

Remainder  in  tail  limited  to  the  ifliie, 
not  barrable  by  the  father's  fine     3  3 

A  fine  may  be  reverfed  as  to  part  of  the 
land  ;  but  cannot  be  reverfed  in  tof* 
as  to  one  man,  and  (land  good  as  to 
another  1  jg 

Non  claim  on  a  fine,  no  bar  of  deceipt 
to  reverfe  the  fine  ibid. 

See  Amendment,  Ancient  de- 
mefne,  Remainder,  Ufes. 

Forcible  entry. 

On  indictment  of  forcible  entry,  exe- 
cution may  be  hindered  by  traverfing 
the  force,  or  by  pleading  pofieflioa 
for  three  years  440 

How ,  re-reftitution  mall  be  granted 
after  reftitution  on  a  conviction  of 
forcible  entry  483 

Inauifulon  of  forcible  entry  quafhed, 
tor  not  directly  charging  a  duTeifin, 
&c.  610 

Foreign  Attachment 

Of  the  goods  of  the  inreflate  will  not 
lie  on  a  plaint  againft  the  ordinary 

56 

Foreign  attachment  evidence  on  von 
ajfumpjit  1 80 

The  garnifhee  in  foreign  attachment 
may  plead,  that  the  caufe  did  not 
a  rile  within  the  jurisdiction  347 

Attachment  of  money  awarded,  not 
executed  till  after  the  day  of  pay- 
ment, is  no  plea  to  an  action  upon 
the  fubmiflion  bond  636 

On  evidence  of  foreign  attachment  on 

non   ajfuwfjity    the    defendant    mutl    . 

(hew  that  the  plaintiff  rauft  be  in* 

debtcd  727 

Atuvh- 


contained  in  the  First  Volume. 


Attachment  cannot  be  made  after  an 
original  filed  Pagt  727 

Tejlt  of  an  original  before  it  uTued, 
will  not  avoid  an  attachment       ibid. 

Foreft.     See  Game. 
Forgery. 

To  the  party's  own  detriment  only,  is 
not  criminal  530 

Forgery  at  common  law,  without  de- 
triment to  the  p«4rty  737 

Form  and  Subftance.  See 
-Averment,    Convittions. 

Formedon 

Does  not  lie,  after  the  demandant  has 
entered  45 1 

Formedon  in  dtfeender  lies  only  where 
entry  is  barred  ibid. 

Franchife.     See  London. 
Fraud,  and  ftatute  of  frauds. 

If  a  promife  to  fee  him  paid,  be  an 
undertaking  for  the  debt  of  another 
within  the  ftatute  of  frauds         224 

Alignment  of  a  tradefman's  goods  as 
a  fecurity  for  money  borrowed  to 
bay  thofe  goods;  where  it  (hall  be 
valid,  though  the  goods  remain  in 
the  tradefman's  poffeilion  286 

A  promife  to  pay  money  upon  mar- 
riage, is  not  within  the  ftatute  of 
frauds  3 1 6 

Leaving  goods  taken  in  execution  to 
be  fold  by  the  defendant,  not  fraud- 
ulent 725 

Sea  Aflumpfit,  Witnefs. 
Freehold.    See  Eftates. 

Freemen.  See  Corporations, 
Disfranchifement,  Diflen- 
ters,   London,   Mandamus. 

Game. 

THE  ftatute  4  13  5  W.  &  M  c. 
23.  makes  an  inferior  tradefman 
liable  to  full  cofts  in  an  action  for 
hunting  in  another's  ground,  not 
withftanding  his  being  qualified  by 
an  eftate  1 50 

Killing  rabbits  in  a  private  warren  not 
Uneabie  by  two  ju dices  15 1 

Vol.  I. 


Game  is  the  property  of  the  perfon  in 
whofe  ground  it  is  hunted  and  kill- 
ed, but  if  it  is  flatted  in  one  man's 
ground  and  killed  in  another's,  it  is 
the  property  of  the  hunter  Page  25  i 

If  game  isiftarted  in  a  foreft  or  warren, 
and  killed  in  another  s  foil ;  the  pro- 
perty is  not  altered  ibid. 

Gaming. 

Statute  of  gaming  may  be  pleaded  by 
the  acceptor  of  a  bill  of  exchange 
payable  to  the  plaintiff  who  was  the 
winner  87 

The  Itatute  of  gaming  may  be  pleaded 
in  avoidance  of  a  debt  that  is  under 
the  fum  45  z 

Gaols.     See  Prifons. 
General  iffue.     See  Aflumpfit, 
Evidence,  Limitation,Plead- 
ing,  Traverfe. 

Grant  of  the  King. 

The  king  may  grant  an  office  in  rever- 
lion  from  the  death,  furrender  or 
forfeiture  of  a  grantee  during  plea- 
fore  49 

A  miftake  in  law  in  the  words  of  the 
king  fliall  not  avoid  his  grant         50 

A  grant  of  an  office  from  death,  fur- 
render  or  forfeiture,  fliall  not  com- 
mence from  any  other  determination 

An  advowfon  in  grofs  granted  by  the 
king  as  appendant  will  not  pafs  297 

What  falfe  recitals  in  the  king's  grant 
will  avoid  it'  29s.  302 

Recital  of  a  party's  claim  in  the  king's 
grant  docs  not  neccflarily  imply  a 
lawful  claim  300 

Where  the  king's  intention  to  grant  < 
appears,  it  fhall  be  good,  though  it 
be  contained  in  confirmation  of  a 
void  grant  ibid. 

A  new  fair  may  be  erected  in  duchy 
land  by  grant  under  the  great  fcal  341 

See  Wreck. 

Grants. 

Timber  growing  may  be  fold  by  parol 

•  8: 

See  Name  and  Mifnomer,  Of- 
fieer. 
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Guardian. 

Guardian  focage,  or  copyhold  guardian, 
may  bring  trefpafs,  make  leaks,  t3c 
in  his  own  name  ,  Page  131 

See  Copyhold. 

Habeas  corpus. 

A  Prayer  on  the  habeas  corpus  ad 
mud  be  entered  in  the  court 
where  the  offence  is  triable  61 

Dirc&ion  of  a  habeas  corpus  to  the  fhe- 
riff  or  gaoler,  ill  586 

A  habeas  corpus  ought  to  be  delivered 
to  the  merirf,  where  the  party  is  in 
cuftody  upon  a  writ,  and  not  to  the 
gaoler  *  587 

A  piifoner  may  be  bailed  upon  a  habeas 
corpus,  while  the  return  is  under 
confideration  (do  3 

Habeas  corpus'  granted  on  reading  a 
letter  673 

For  one  in  cuftody  on  a  ne  exeat  regno 

696 

See  Efcape,  Homine  replegi- 
ando. 

Harbours.     See  Toll. 

Heir.  See  Eftoppel,  Evidence, 
Pleading,  Return  of  writs. 

Heir-looms. 

What  things  may  be  heir- looms      72S 

Highways.     See  Ways. 
Homine  replegiando. 

A  man  in  cuftody  on  a  capias  in  wi- 
th mam  cannot  be  bailed  on  a  habeas 
corpus,  till  the  return  of  tho  writ, 
and  plea  of  non  cepit  6  3 

On  an  elongat.  returned  the  defemLnc 
conies  in  and  pleads  non  cepi:9  he 
fhall  not  put  in  bail  61  « 

Condition  of  the  recognizance  of  b.  it 
in  homine  replegiando  6 1 6 

The  plavtifF  is  demandable  at  the  re- 
turn of  the  withernam  617 

Honours. 

lidrldom,  what?  12,  y^. 

Barons  iirft  created  by  f  .ittnt  by  Rich' 

an!  II.  "  ibid 

Gencnl  creation  of  an  e.ul  makes  him 

an  carl  of  EngLiuJ  13 

Cla  rt  of  a  p:enge  by  petition  *6 


Precedency  in  peerage,  sot  grantable 
by  patent  '  Page  16 

See  Knights. 

Hofpitals. 

Of  the  fame  nature  of  a  college        6 
If  the  matter  of  an  hofpital  may  main- 
tain an  affile  9 
See  Vifitors. 

Hue  and  cry.     See  Damages. 
Hunting.     See  Game. 
-  Imparlance. 

A  Defendant  coming  in  upon  a  re- 
cognizance or  attachment  (hall 
have  an  imparlance  to  an  informa- 
tion, otherwife  upon  a  cepi         706 

See  Error,    Oyer,   Privilege, 
Tender. 

Implication.  See  Grant  of  the 
king,  Indi&ments,  Intend- 
ment.   # 

Jmprifonment. 

Stopping  a  door  is  no  imprifonment  if 
there  is  another  way  to  get  out  739 

See  Traverfe,  Trefpafs,  War- 
rants. 

Inclofures. 

Proceedings  upon  a  noSanter  againft 
the  adjattnt  towns  for  throwing  down 
fences  N  616 

Indebitatus,  aflumpfit.     See 

Aflumpfit,   Debt. 
Indiftments  and  inquifitions. 

Cannot  be  made  good  by  implication  2 
For  words  fpoken  of  a  juftice  of  peace, 

quafhed  153 

Inquifition  taken  before  j offices  need 

not  be  pro  corpore  cam'tfatus,  J  ike  the 

prefentment  of  ajgrand  jury  2:5 
Inquifition  of  a  riot  may  be  taken  after 

the  month  mentioned  in  the  (latute 

An  indictment  without  addition  is  hot 
void  345 

An  indiclment  docs  not  lie  for  felling 
goods  as  a  pedlar  without  licence, 
becaufe  of  the  penalty  in  the  (latute 

./■    •  347 
Non-performance  of  a  promife  is  not 

indictable  366 

Indiclment 


contained  in  the  First  Volume, 


lndiftnjent  for  felling  bread  not  having 
debitttmfondus  is  too  general  Page  ^2 

ToreXexcifingthetradeofafeh  maker,< 
S$c.  not  to  be  quaftied  upon  motion 

Information  for  falfely  indorfing  ex- 
chequer bills  as  if,  fcfr.  mud  (hew 
what  was  indorfed  527 

Omiffion  of  adtunc  tt  ibidem  jurat,  in 
the  caption  of  an  indictment  allowed 

543 

Omiffion  ofjuratorum  et  oneratorum  in 
the  caption,  and  held  well  710 

An  indictment  quafhed,  becaufe  nam- 
ing the  defendant  by  two  Chriftian 
names  562 

Indictment  quafhed,  becaufe  the  find- 
ing was,  Jeparalia  indidamenta  funt 
vera  592 

Where  there  are  feveral  commiflions, 
and  each  has  authority  ;  it  ought  to 
appear,  at  which  of  them  an  indict- 
ment, l$c,  was  taken  ;  otherwife  if 
but  one  of  them  could  take  it     638 

Indictment  for  taking  10/.  in  pec  units 
numerates  702 

A  fact  amounting  to  a  felony,  is  not 
indictable  as  a  trefpafs  7 1 2 

See  Certainty*  Certiorari,  Co- 
py, Exposition,  Extortion, 
Latin,  Libels,  Mafter  and 
fervant,  Murder,  Nolle  pro- 
sequi, Nuifance,  Perjury, 
Riots,  Schools,  Treafon. 

Infant 

Is  not  bound  by  defcent  of  a  warranty 

Dtbt  will  not  lie  againft  him  for  copy- 
hold fine  36 

If  an  infant  is  liable  to  repay  moiity 
lent  him  to  buy  neceflaries,  and  which 
was  applied  accordingly  344 

An  infant  receives  goods,  and  after  he 
is  of  age  promises  to  pay  for  them, 
general  indebitatus  ajfumpfti  lies    389 

See  Appeal,  Bankrupts,  Error, 
Evidence,  Ufes,  Warranty. 

Inferior  Courts, 

The  confideration  of  the  ajfumfjit  muft 

be  laid  within  the  jurisdiction  of  an 

inferior  court,  but  the  promife  need 

not  an 


In  a  fcire  facias  on  a  judgment  of  an 
inferior  court,  removed  by  certlora? /, 
the  plaintiff  muft  pray  execution 
within  the  limits,  otherwife  on  a 
writ  of  error  Page  216 

Judication  by  procefs  of  an  in  (trior 
court  is  not  avoided  by  replication 
that  the  caufe  of  action  aipfe  out  of 
the  jutifdiction  230 

No  prohibition  to  an  inferior  court  for 
proceding  in  a  caufe  anfmg  out  of 
their  juriidicttpn,  till  that  matter  has 
been  pleaded  346 

An  inferior  court  refufes  to  give  colls 
of  a  nonfuit ;  the  remedy  is  by  writ 
de  executionc  judicii)  and  not  by  man- 
damus 3  48 

Mifdcmeanors  in  inferior  courts  are 
punifhable  in  B.  R.  5^6 

See  Cofts,    Judgment,    Jurif. 

diftion,  Limitation, Verdidt. 

Ingrofling.  t  See  Certainty. 

Injuria  fua  propria.     See  Tra- 

verfe. 

Innuendo.     See  Perjury. 

Inquiry.     See  Damages. 

Inquifition.     See  Indi&ments. 

Inrolment 

Of  a  deed  averred  to  be  of  a  particular 
day  within  the  term  371 

See  Copy. 

Infurance. 

Where  the  property  of  a  fhip  is  evicted 
by  law,  there  is  no  remedy  on  the 
infurance  724.' 73a 

See  Time. 

Intendment. 

Indictments  cannot  be  made  good  by 
implication  2 

Cullom  to  elect  a  conflable  for  a  year, 
fhall  be  intended  for  the  next  year 

Dedlt  in  pleading  implies  livery,  but 
dedit  per  chart  am  takes  off  that  in- 
tendment 193 

§>uod permittat,  to  pull  down  edifices 
adjoining  to  the  dtmandant's  houfes, 
they  (hall  be  intended  in  the  lame 
viiU  276 

3  D  2  au 
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All  things  fhall  be  intended  to  make  a 
grant  good  upon  oyer  Page  299 

A  man  is  bound  to  make  a  fufficient 
conveyance ;  if  he  (hews  a  good 
conveyance,  it  (hall  not  be  intended, 
that  other  parties  had  intereft      402 

A  writ  fucd  out  mall  be  intended  to  be 
returned  435 

See  Attorney,  Award,  Cuftoni, 
Diftrefs,  Expofition,Powers, 
Return  of  writs,  Venue, 
Verdift. 

joining  in  a&ion. 

Action  on  the  cuttom  againft  a  carrier, 
and  trover  cannot  be  joined  58 

ParcofraQo  and  refcous  joined  83 

A  number  of  pcrfons,  who  join  in  pro- 
secuting a  mandamus  to  regifter  the 
certificate  of  a  difltming  meeting- 
houfe,  may  join  in  acTion  for  a  falfe 
return  127 

Two  are  jointly  fucd  in  the  Spiritual 
court  for  tithes,  or  for  defamutidh, 
they  may  join  in  attachment  upon 
the  prohibition  ibidl 

Churchwardens  may  join  in  a&ion  for 
a  falfe  return  of  a  mandamus  to  fwear 
them  •  ibid*. 

See  Baron  and  Feme. 
Jointenants  and  tenants  in 
common. 

A  levari  facias  againfl  a  tenant  in  com- 
mon will  juftify  the  taking  the  cattle 
of  his  companion,  if  the  tide  is  not 
found  308 

Where  the  poffeflion  of  one  tenant  in 

common  mall  be  the  pofTcfiion  of  the 

•  other  3 1 2 

Tenants  in  common  of  a  reverfion  and 
rent  may  join  in  debt  for  the  rent, 
or  fever  for  their  moieties,  &c    341 

A  joint  grant  in  a  deed  is  not  fevered 
by  the  words  [equally  to  be  divided, 
y*.]  afterwards  42? 

Surrender  of  a  copyhold  to  the  ufe  of 
A.  and  B.  equally  to  be  divided,  Esfc. 
makes  a  tenancy  in  common         622 

A  tree  fpreads  its  roots  into  another's 
foil,  they  are  tenants  in  common  of 
the  tree  737 

One  tenant  in  common  of  a  tree  cuts 
it,  the  other  may  have  an  aclion  for 
the  damage  ibidi 


See  Avowry,  Devife,  Leafe*, 
Merchants,  Partition,  Quare 
impedit. 

Jointure.     See  Covenant, 
Dower. 

,  Journals.     See  Parliament, 
Journeys  accounts.    • 

Thirty  days  the  time  limited  for  a  writ 
by  journeys  accounts  Page  284 

A  temporary  executor  brings  an  aclion, 
the  next  executor  (where  the  execu- 
torfhip  is  not  determined  by  condi- 
tion broken)  may  have  a  writ  by 
journeys  accounts;  or  a  fare  facias 
upon  a  judgment  284 

Journeys  accounts  can  only  be  brought 
by  a*phintifF  in  the  firit  writ       432 

Only  lies  where  the  firfl  writ  is  returned 

Ireland.     See  Error. 
Iflues 

Forfeited  by  tenant  for  life  are  a  charge 
upon  the  inheritance  108 

See  General  iliue. 

Judgments, 

Their  proper  (lilc  and  form.  necefTary 

.15.  17 

A  difmiUion  no  judgment  17 

Judgment  final  on  quafhing  an  efroin  80 
Judgment  of  a  hundred  court  may  be 
pleaded  by  ta titer proceffum  fuif*  ibid. 
In  trefpafs,  the  defendant  juftified  by 
virtue   of  an  outlawry  againft  the 
plaintiff,  and  an  ill  writ  of  levari, 
after  vtrdicT:  on  an  immaterial  ifTue 
for  the  plaintiff  judgment  was  given 
on  the  cocfeflion,  aod  a  writ  of  in- 
quiry awarded  90 
A  plea  in  abatement  concludes  in  abate- 
ment, to  the  jurifdiclion,  and  in  bar; 
j lodgment  (hail  be  gifen  as  upon  a 
plea  in  abatement                         128 
Judgment  for  corporal  punifhroent  can- 
not be  pronounced  againft  a  man  in 
»    his  abfence                                    267 
After  not  guilty  pleaded,    the  court 
will  not  let  the  plaintiff  enter  judg- 
ment on  a  reliBa  vcrfificatsune  figned 
by  the  defendant's  attorney,  tinJefs 

he- 


contained  in  the  First  Volum* . 


he  acknowledge  it  in  the  matter's 
prcfence  Page  34$ 

A  dtftringrts  is  returnable  within  four 
days  of  the  end  of  the  term,  there 
is  no  need  of  a  four  dny  rule  in  the 
crown  office  446 

Courfe  of  the  court  where  the  judges 
are  equally  divided  ,    495 

Judgment  maybe  regularly figned  after 
the  defendant  s  death  695 

Judgment  of  refpondes  ottfter  given  on  a 
failer  of  record  550 

See  Amendment,  Difcontinu- 
ance,  Error,  Eflbins,  Exe- 
cutors, Name  and  mifnomer, 
Oyer,  Parliament,  Pleading, 
Quo  warranto,  Records, 
Treafon,  Verdict. 

Jurifdi&ion  and  Judges. 

Mifiemeanors  extrajudicial  tending  to 
oppreflion,  corrigible  in  B.  R.         6 

Judges  of  record  are  not  liable  to  acti- 
ons or  indictments  for  their  proceed- 
ings    *  ^  4^8 

Wh*re  judicial  power  is  given,  they 
may  examine  upon  oath  472 

Court  of  equity  of  a  county  palatine 
cannot  grant  an  injuncTion  where 
one  of  the  defendants  lives  out  of 
the  jurifdicVron  698 

See  Authority,  Certiorari,  Ec- 
clefiaftical  perfons,  Inferior 
courts,  Judgments,  London, 
Nifiprius,  Phyficians,  Tra- 
verfe, Wills. 

Jurors.     See  Trial,  Verdict. 
J  u  ft  ices  of  peace. 

Order  iigned  feparately  by  two  juftices 
not  prefent  together,  naught         55 

May  direel  a  warrant  to  arreft,  to  a 
man  not  an  officer  66 

Where  two  juftices  have  power  to  do 
an  aft,  the  feffions  may  do  it,  uniefs 
where  an  appeal  is  directed         426 

Appeals  from  orders  of  juftices  may  be 
adjourned  to  another  feffions       48 1 

Attachment  not  granted  for  difobe 
dience  to  an  old  order  confirmed  in 
B.  R.  676 

See  Baftardy,  Commitment, 
Poor,  Riots. 


Justification.    See    Damage*,  - 
Inferior  courts,  Maim,  Re- 
plevin,    Return    of   writs, 
Traverfe,   Trefpafs,  Writ. 

Knights. 

KNighthood  is  only  conferabJe  by 
the  king  Page  304  • 

See  Name. 

Latin. 

VInum  pyraceum,  /Inglice  perry      4 
Recujftt  for  refcujit  3  5 

There  can  be  no  Anguce  in  a  writ  of 
-    right  t  277 

An  indiament  for  words  fpoken  againft . 
magiftrates  qualhed  for  the  word  ma- 
gtjratos    ^  .  609 

See  Certainty. 

Leafes. 

Underleafe  for  the  whole  term  amounts 
to  an  aflignment  09 

Livtry  not  neceflary  in  a  leafe  made  by' 
virtue  of  a  power  166 

Leflee  for  years  may  furrender  to  a  re- 
vcifioner  for  years  who  has  a  ihorter 
term  4C2 

Leafe  by  tenants  in  common  cannot  be 
pleadtd  as  a  joint  leafe  404 

Lcflbr  cannot  cut  trees  uniefs  they  arc 
excepted  in  the  demife  .  553 

Determination  of  a  leafe  at  will,  &c. 

707 
Leafe  before  purchafe,  where  it  will 
enure  by  eftoppel  729 

LefTee  makes  an  underleafe  to  com- 
mence from  his  death  737 

See  Date,  *  jectment,  Plead- 
ing,  Powers,  Traverfe. 

Leet. 

The  fteward  may  fine  a  man  prefent, 
rcfufing  to  take  the  oath  of  a  con- 
((able  jo 

Cuftom  muft  be  alledged,  to  diftrain 
for  a  fine  in  a  leet  71 

Prefcrmtion  muft  be  laid,  for  chufing  a 
con  (table  in  a  particular  method     94 

See  Traverfe. 

Libels. 

Indicflment  for  publifhing  a  libel  con- 
tained in  a  petition  to  parliament,  or 
in  an  affidavit  34 1 

Writing 
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Writing  mafces  the  libel  Page  416 

Copy  of  a  libel  lawfully  made  is  not  a 

libel  4"  7 

Indictment  for  a  libel  againft  perfons 

unknown  486 

See  Expofition. 

Limitation  of  actions. 

The  ftatute  of  limitations  is  a  bar  to  a 
demand  for  attornies  fees?    '  2 

Statute  of  limitations,  evidence  on  nil 
debet*  other  wife  on  mn  ajfumpftt   155 

An  adminiftrator  biings  an  action, 
pending  which  the  ftatute  of  limita- 
tions incurs,  and  he" dies ;  the  next 
adminiftrator  is  baited  283 

The  ftature  of  limitations  (hall  not  be 
taken  by  conftrudtion,  to  bar  a  man 
of  his  entry,  unlefs  the  pofTtflion  be 
found  289 

A  latitat  bearing  tejje  within  the  time, 
prevents  the  ftatute  of  limitations 

.383 

In  what  cafes  a  conditional  promife  will 
revive  a  contract  again  ft  the  ftatute 
of  limitations  389.  422 

An  ajfumpjit  not  revived  again  ft  the  fta- 
tute by  a  conditional  promife       741 

Acknowledgment  of  a  debt  not  fufH 
cient  to  avoid  the  ftatute  of  limita- 
tions,  though  it  is  evidence  of  a 
promife  422 

A  debt  may  be  preferved  from  the  fta- 
tute of  limitations  hyzelaufumf regit 
returnable  in  the  common  pleas  4^4 

When  an  action  is  brought  within  the 
time  of  the  ftatute  of  limitations, 
and  abates ;  a  fecond  aclion  muft  be 
brought  within    a  reafonable   time 

ibid. 

Tbecdntinunnce  of  a  writ  muft  be  fet 
forth  in  replying  to  a  plea  of  the 
ftatute  of  limitations  439 

A  claufum  f regit  in  another  county  will 
not  avoid  the  ftatute  of  limitations, 
other  wife  of  a  plaint  in  an  inferior 
court  removed  by  habeas  corpus  55$ 

The  ftatute  of  limitations  is  do  bar  to 
ejectment  on  a  mortgage,  where  the 
intereft  has  been  paid  740 

See  Ejeftment,  Journeys  .  ac- 
counts, Pleading,  Prohibi- 
tion. 

Livery.     See  Leafes. 


London* 

Trading  during  apprenttcefhip  forfeits 

the   right   of    freedom    in   London 

Page  383 

Cuftom  of  London  with  regard  to  ad- 
vanced children  484 

Neglecting  to  elect  iherin^  of  Lonccn 
forfeits  the  franchife  499 

In  an  action  for  the  penalty  of  not  ferv- 
ing  (he riff  of  London  the  reafooabJe- 
nefs  of  the  excufe  may  be  contro- 
verted 500 

Byjlat.  32  Hen.  8.  V.  42.  the  company 
of  barber- furgeons  in  London  rouft 
hare  one  warden  a  practifing  barber 

Admitting  perfons  of  other  trades  into 
the  companies  in  London,  a  late  prac* 
tice  585 

See  Bye-law. 

Maim. 

WHEN  a  maim  may  be  juftified 
by  yon  affault  177 

See  Damages. 

Mandamus. 

In  an  action  for  a  falfe  return,  it  is  not 
material  whether  the  writ  ought  to 
have  been  granted  1  26 

A  number  of  perfons,  who  join  in 
profecuting  a  mandamus  to  regiftcr 
the  certificate  of  a  diftenters  meet- 
ing- houfe,  may  join  in  action  for  a 
falfe  return  127 

A  peremptory  mandamus  is  not  to  be 
granted  upon  a  judgment  for  a  falfe 
return  in  another  court  128 

Mandamus  to  grant  adminiftration,  does 
not  lie,  till  the  party  has  applied  for 
it  in  the  fpi  ritual  court  262 

To  admit  a  freeman,  Ihould  bead pri- 
vilege um,  not  ad  locum  etqfficium  338 

In  a  return  to  a  mandamus  to  elect,  the 
corporation  return  a  different  confti- 
tution,  they  muft  deny  the  confti'u- 
tion  recited  in  the  writ  481 

No  mandamus  lies  to  delegates,  to  ad- 
mit allegations  544 

In  return  to  a  mandamus ,  that  the  parry 
had  not  taken  the  facratnem  within  a 
year  before  his  election,  there  ought 
to  be  an  averment,  that  he  was  not 
elected  fince  559 


contained  in  the  First  Volume. 


A  mandamus  may  be  directed  to  mem- 
bers of  a  corporation  by  their  names 
of  office  Page  560 

A  mandamus  to  elect  and  fwear       561 

Refignavit  is  a  good  return  to  a  mandti- 
mttt,  without  (hewing  a  deed,  where 
a  deed  is  requifite  564 

An  action  lies  againft  particular  per 
ions,  who  procure  a  falfe  return  to 
be  made  in  the  name  of  a  corpora- 
tion ibid. 

Corporation  mifnamed  in  a  mandamus 

Ibid. 

See  Corporations,  Inferior 
courts,  Joining  in  a&ion, 
Return  of  writs,  Wills. 

Mariners.     See  Admiralty. 

Markets.     See  Fairs. 

Marriage 

Of  a  filler's  baflard  daughter  puni (li- 
able in  the  eccle&kftical  court,  and 
no  prohibition  63 

See  Affumpfit,  Baronandfeme, 
Frauds. 

Mafter  and  Servant. 

Trefpafs  will  not  lie  for  taking  his  ne- 
gro 1 46 

If  trover  will  lie  for  a  negro  1 47 

A  man  gives  money  to  a  fervant  to  buy 
goods,  and  the  fervant  buys  upon 
credit,  the  mafter  is  chargeable  225 

A  promifTory  note  of  a  fervant  will 
charge  his  matter,  if  the  money 
came  to  the  matter's  ufe,  though  he 
w*s  not  intruded  to  give  fuch  note 

Matter  indictable  for  a  nuifance  done 
by  his  fervmt  264 

The  owner  of  a  cart  is  liable  for  da- 
mage done  by  his  fervants  739 

See  Evidence,  Murder. 

•    Memorandum, 
In  what  cafes  amendable        324.  6S3 

Merchants. 

What  customs  of  merchants  the  law 
will  take  notice  of  without  pleading 
then  281 


Among  joint  merchants  there  is  nofur- 
vivormip  between  themfeJres,  but  a 
remedy  again  ft  a  third  perfon  will 
furvive  Page  340 

See  Bills  of  exchange,  Bills  of 
lading. 

Meffenger.    See  Commitment. 
,  Mills. 

A  miller  takes  more  than  cuftomary 
toll,  it  is  extortion  149 

Mifnomer.     See  Name. 

Mifprifion.     See  Treafon. 

Modus.     See  Tithes. 

Monftrans  de  droit.     See  Out- 
lawry. 

Mortgage. 

Covenant  for  farther  aflurance,  does 
not  oblige  to  releafe  the  equity  of 
redemption  36 

See  Limitation  of  a&ions. 

Murder. 

The  (btute  of  fobbing,  1  Jac.  1.  c.  8. 
does  not  extend  to  persons  prefent 
aiding  and  abetting  141 

The  words  [not  having  then  firtt  (truck] 
in  the  itatute  of  (tabbing  refer  to  the 
time  of  the  mortal  wound  given    1 42 

Where  killing  by  him  who  did  the  firft 
unlawful  act  is  but  manslaughter  143 

Death  occafioncd  by  throwing  a  ft  one 
over  a  wall  to  fright  people,  not 
murder  ibid. 

Correcting  a  fervant  with  a  fword  is 
un'a  vful,  and  jufhfies  the  fervant's 
defending  himftlf  .  144 

If  killing  in  th/j  re*cue  of  a  man  un- 
lawful Iv  prcfled  is  murder  Hid. 

The  accufative  cafe  repeated  to  the  verb 
pufugit  in  an  indictment  of  murder 

in  ,45 

Profundilatis  totally  through  the  body, 
uncertain    deLription   of  a   wound 

ibid. 
Pcreuffit  et  dcd\\  if  uncertain  ibid. 
See  Appeal. 

Mutual 
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Mutual  promifes  and  covenants. 
See  Aflumpfit,  Covenant. 

Name  and  Mifnomer. 

MIfnomer  of  the  defendant  may  be 
pleaded  after  a  full  defence,  but 
not  after  a  general  appearance  and 
defence  Page  nZ 

If  mifnomer  of  the  defendant  can  be 
pleaded  by  attorney,  without  a  fpe- 
cial  warrant,  by  leave  of  the  court 

nrr  1*8.509 

mifnomer*  not  contrary  to  the  warrant 
of  attorney  may  be  pleaded  byattor 
n<7  ibid. 

Judgment  againft  a  corporation  by  a 
wrong  name  is  void  j  to, 

The  putting  in  bail  is  the  acl  of  the 
bail,  and  does  not  eftop  the  defend- 
ant from  pleading  a  mifnomer       249 

A  grant  to  a  knight  by  the  name  of 
efquire  is  void  303 

A  grant  to  a  man  by  a  wrong  name 
may, be  good,/  confiat  de  perfona% 
but  the  demonftratio  perfonae  mu/l 
appear  upon  the  face  of  the  grant 

What  foundation  will  ftipport  a  natoe 
by  reputation  301.  304 

Names  of  perfons  not  chriftened  are 
furnames  only  30^ 

Mifnomer  of  the  defendant  pleaded  by 
attorney  ^on 

PJea  of  mifnomer  by  attorney  may  be 
refufed,  but  it  is  no  caufe  of  de- 
murrer jfafm 

An  indictment  qoafhed,  becaufe  nam- 
ing the  defendant  by  two  chriftian 
names  ^2 

See  Amendment,  Corporations, 
Mandamus. 

Negro.     See  Mafter  arid  fer- 
vant. 

Nil  habuit  in  tenements.    See 
Rent. 

Nifi  prius. 

What  things  a  judge  of  nifi  prius  may 
record  7 , « 

A  pita  in  abatement  muft  be  entered 
on  the  nifi  prius  roll  329 

See  Amendment,  Damages. 


No&anter.    See  Inclofures. 

Nolle  profequi. 

The  clerk  of  the  crown  cannot  enter  a 
nolle  prof  on  an  indictment,  without 
leave  of  the  attorney  general  P.  721 

Se.e  Retraxit. 

Non  compos.     See  void  and 
voidable. 

Noneftfa&um.  See  Evidence. 

Nonfuit.     See  Cofts,  Effoins. 

Nontenure. 

A  jenant  who  comes  to  the  Jand  by  aft 
in  law,  and  not  by  porchafe,  pend- 
ing the  writ,   may  plead  nontenure 
229.  476 

Notes.  See  Bills  of  exchange, 
Mafter  and  fervant,  Trover. 

Notice 

Mud  be  fpecially  averred  of  a  man's 
being  elected  conftabJe  71 

A  provifo  in  a  deed  regulating  the 
manner  of  giving  notice,  the  notice 
muft  be  pleaded  according  to  fhc 
provifo  42 1 

Cafe  does  not  lie  for  keeping  a  fierce 
dog,   cffr.  without  the  defendant's 


having  notice 


608 


Cafe  does  not  lie  for  mifchtef  done  by 
an  ox,  iff r.  at  pafturc,  without  no- 
tice of  his  mifchievous  quality   ibid. 

See  Afiignment,  Baron  and 
feme,  Diftrefs,  Error. 

Nudumpaftum.  SeeAffumpfit. 

Nul  tiel  record.     See  Failer, 
Judgments,  Records. 

Nuifance. 

How  it  (hall  be  abated  277 

Recovery  in  a  former  action  is  a  good 

bar  to  an  action  for  erecting  the  fame 

nuifance  ^0 

Indictment 


contained  in  the  First  Volxtmi. 


Indictment  for  a  nuifance  in  communi 
plates,  ill  Page  608 

Darkening  the  ftreet  by  a  larger  houfe 
is  not  a  ruifance  737 

Sec  Certainty,  Matter  and  fer- 
vant,  Quod  permittat. 

Oath.     See  Jurifdi&ipn. 
Officer 

AT  the  will  of  the  king  cannot  de- 
termine the  will  51 
Office  at  will  may  be  forfeited  52 
An  office  not  grantable  by  parol,  efpe- 
•  *  daily  for  life  1 59 
Nomination  of  an  officer  by  parol  may 
be  good  by  cuflom  or  ftatute     163, 

164 

Office  of  an  alderman  may  be  refigncd 

without  deed  563 

Refignation  of  an  alderman  by  letter  is 

1  e  vocable,  before  the  place  is  filled 

up  ibid. 

See  Clerk  of  the  Peace,  Copy- 
hold,  Eftates,  Grant  of  the 
king. 

Ordinary* 

On  a  plaint  again  (I  him  the  inteftate's 
goods  cannot  be  attached  $6 

Cannot  maintain  an  action  in  right  of 
an  inteftate  57 

See  Schools. 

Outlawry. 

On  error  to  reverfe  outlawry  for  felony, 
a fdre  facias  mud  be  fued  againft  all 
the  lords  mediate  and  immediate, 
unlefs  the  attorney  general  confefs  a 
fugged  ion  that  he  has  no  lands    1 54 

On  a  levari  facias  dt  exhibits  terrae  upon 
an  inquifition  on  a  capias  utlagatum, 
cattle  of  a  H ranger  levant  and  couch- 
ant  may  be  taken  and  fold  306 

Alienation  before  ifTue  taken  prevents 
the  forfeiture  on  outlawiy  3;  7 

Leflee  of  an  outlawed  perfon  cannot 
maintain  trefpafs,  but  mull  be  re- 
lieved by  monfirans  de  droit        ibid 

Outlawry  not  to  be  fet  atide  on  affida- 
vit that  the  defendant  was  beyond 
fea  349 


Proceedings  in  outlawries  in  Cbe/ler  by 
33  H.  8.  c.  13.  Page  59* 

On  a  writ  of  error  to  reverie  an  out- 
lawry, bail  may  be  put  in  at  any  time 

.    before  the  reverfal  60 J 

See  Error,  Time. 
Oyer 

Of  the  condition  of  a  recognizance 
granted  in  a  term  fubfequent  to  the 
declaration     •  84 

On  plea  of  another  action  depending  in 
the  fame  court,  oyer  may  be  prayed 
of  the  record  34.7 

On  the  defendants  not  giving  oyer  the 
plaintiff  may  lign  judgment  as  for 
want  of  a  plea  ibid. 

See  Intendment. 

Parceners.  See  Avowry,  Ejeft- 
ment,  Partition. 

Parco  fra&o.    See  A&ion, 
Traverfe. 

Pardon. 

THE  king's  power  to  pardon  can- 
not be  extinguished  2 1 4 
111  praftice  in  a  phyfician  is  difcharged 
by  a  general  pardon  215 
Solicitation  of  chaitity  excepted  out  of 
ao  aft  of  pardon  under  the  words, 
adultery  and  other  enormous  crimes 

An  aft  of  pardon,  though  it  may  be 
given  in  evidence  upon  the  general 
ifTue,  is  not  to  be  taken  notice  of  by 
the  court  in  collateral  cafes,  unlets 
the  aft  direfts  it  709 

If  it  be  neccflary  to  aver,  that  a  man  is 
not  within  the  exceptions  of  a  par* 
don  ibid. 

See  Perjury,  Prerogative,  Sta- 
tutes, Witnefs. 

Parliament. 

Where  the  judicial  power  is  placed  1 5 

Order  of  the  houfe  of  lords,  no  judg- 
ment of  parliament  ibid. 

Journals  of  parliament  not  records  ibid. 

Law  of   parliament   determinable  in 

£.R.  18 

Prorogations 


A  Table  of  the  principal  Matter* 


Prorogations  firft  begun  in  the  time  of 
Edward  IV.  Page  2IO 

Adjournments  and  prorogations  of  par- 
Jiamcnr,  what?  343 

See  Privilege,  Statutes. 

Parfon.     See  Evidence,   Pro- 
hibition. 

Partition. 

Jointenants  of  an  advowfon  may  make 
partition  to  prefent  by  turn*         5  36 

Coparceners  of  an  advowfon  may  make 
partition  by  parol  537 

See  Error?  Warranty. 
Payment. 

To  what  account  a  general  payment 
may  be  applied  287 

A  man  is  receiving  money,  he  counts 
part  of  it  and  puts  it  in  a  bag ;  it  is 
his  own  property,  and  he  mall  bear 
the  lofs  of  it  330 

Payment  after  the  day,  no  difcharge  of 
a  bond  at  common  law  383 

Payment  to  the  treafurer  of  a  fociety  is 
payment  to  the  fociety  296 

See  Affumpfit,  Executors,  Ten- 
der, Verdift. 

Peerage. 

Averment  of  peerage  14 

See  Honours. 

Perjury 

Cannot  be  committed  in  a  point  imma- 
terial to  the  iffue  257 

Peijury,  where,  a  man  fwears  to  his  be- 
lief ibid. 

In  perjury  upon  the  ftatute,  difability  is 
a  part  of  the  puniihment;  at  com- 
mon law  it  is  a  confluence,  and 
pirdon^ble  ibid. 

Iu  an  action  upon  the  fotute  for  per- 
jury the  plaintiff  muft  {hew  his  da- 
mage, otherwife  in  indictments,  l$c. 

Perjury  in  a  point  circumfliintially  ma- 
terial is  punifhable  ibid. 

In  an  information  for  perjury  if  ihe  fitu 
ation  of  a  place   is  not  fufficiently 
averred,  an  innuendo  will  not  help  it 

259 


Perjury  committed  in  a  cafe  of  fpiritnal 

con  u  fa  nee  is  punifhable  in  the  fpiri- 
tual  court  Page  4c  1 

If  perjury  in  the  fpiritnal  court  is  pu- 
nishable at  common  law  ib<d* 

Phyficianfr.  . 

The  college,  or  the  prefident,  may  fue 
for  the  penalty  for  pra&ifing  without 
Jicence  153,  680 

Jurifdiclion  of  a  college  466 

A  graduate  phyfician  of  tfx/orj  cannot 
praclife  in  London  without  licence  of 
the  college  472 

See  Certainty,  Commitment, 
Pardon,  Records,  Traverfe. 

Pleading. 

Si  ad  biilam  refpondere  debeat9  is  an  ill 

conclufion  in  abate rneot,  but  proper 

•  to  the  jurifdiclion  64 

Where  in  replication  to  a.  plea  in  abate- 
ment thevplaintiff  may  tender  an  iffue, 
or  conclude  with  an  averment,  at  his 
election  101 

The  conclufion  makes  the  plea  and  not 
the  introduction  337 

In  a  replication  to  a  plea  in  abatement, 
which  tenders  an  iiTuc,  the  plaintiff 
may  pray  his  debt,  and  damages,  and 
it  is  no  diicontinuance         339.  594 

Matter  of  bar  introduced  and  conclud- 
ed as  iu  abatement  is  a  pica  in  abate- 
ment 593 

Tf  a  plea  either  begins  or  concludes  io 
bar,  it  is  a  plea  in  bar         593.  694 

Petit  judicium  de  narratio*e9  if  in  bar 

.  593 

A  gift  in  fat  is  faction  of  the  promifes  is 
a  good  bar  in  ajfumpjtt  60 

A  gift  in  fatisfaclion  is  pleaded,  the 
acceptance  in  fatisfaclion  is  travel  f- 
able  as  well  as  the  gift  61 

Accord,  &c.  is  pleadable  to  indebitatus 
ajfumpfit  566 

Matter  of  fact  intermixed  with  matter 
of  law,  may  be  pleaded,  though  it 
might  be  evidence  upon  the  general 
ifTue  88 

Matter  of  law  amounting  to  the  general 
iiTue,  not  to  be  pleaded  fpccially  393 

A  matter  that  admits  the  caufe  of  ac- 
tion, and  avoids  it,  though  amount- 
ing to  the  general  iffue,  may  be 
pleaded,  becaufe  it  gives  colour  566 

In 


contained  in  tie  First  Volume. 


In  cafe  for  a  falfe  return  the  defendant 

pleads  that  the  return  is  true,  ill  be- 

caufe  amounting  to  the  general  iflue 

Page  125 

Payment  may  be  pleaded  to  indebitatus 
qffumpfit^  becaufe  it  admits  there  was 
once  caufe  of  action  2 1 7 

Plea  of  detainer  for  falvage  in  trbver, 
bad  on  general  demurrer  393 

Onerari  non,  a  bad  form  in  a  plea  in 
bar,  that  admits  there  was  once  a 
caufe  of  action  2 1 7 

Want  of  giving  colour  is  aided  by  a 
replication,'  but  not  by  a  general  de- 
murrer 55 1 

A  man  pleads  the  genera)  iflue,  and  it 
is  not  entered ;  he  may  waive  it,  and 
plead  fpecialiy  within  four  days,  Sun- 
day not  reckoned  674 

Payment  of  part  puis  darrein  continuance 
may  be  pleaded  in  bar  for  part,  but 
not  in  abatement  69 1 

Plea  puis  darrein  continuance  is  a  waiver 
of  the  former  plea"  693 

Plea/ifir  darrein  continuance  cannot  be 
received  contrary  to  an  implied  ad- 
miffion  in  the  former  plea  266 

If  plea  puis  darrein  continuance  can  be 
pleaded  after  a  demurrer  ibid. 

Departure,  what  ?  30 

Dilcjofing  new  matter  in  the  replica- 
tion, to  fortify  the  declaration,  is  no 

'  departure  76 

Performance  of  an  award  pleaded  ge- 

'  nerally,  a  fpecial  performance  in  the 

rejoinder  is  a  departure  234. 

A  man  cannot  be  driven  to  take  iflue 
on  a  matter  that  he  confefTes       263 

Things  immaterially  alledged  ate  not 
admitted  by  a  nient  dedire  299 

Admitting  of  a  thing  immaterial  is  no 
ejloppel  ibid. 

Where  the  plea  confefTes  the  duty,  and 
iflue  is  joined  upon  an  immaterial 
point,  and  found  for  the  plaintiff,  he 
fhall  have  judgment  300 

New  aflignmeni  extra  viam  in  the  fame 

clofe  need  not  fay  at.  quam  in  barra. 

91.  551 

Where  in  affigning  the  place  of  a-  tref- 
pafs  in  a  replication  it  is  necefTary  to 
fay  al.  quam  in  barra  551 

Want  of  defence  aided  by  general  de- 
murrer 282 

In  quare  im/edit  letters  patent  to  a 


Granger  may  be  pleaded  without  z 
profert  in  curia  Page  296 

Letters  patent  inrolled  in  the  fame 
court  may-  be  pleaded  without  a, 
profert  299 

A  Granger  to  a  deed  may  plead  non 
concrjjit,  but  not  non  eftfaSum     356 

A  party  to  a  deed  cannot  aver  the  de- 
livery of  it  before  the  date  ibid. 

Plea'  of  affignment  over  by  affignee  of 
a  term  ought  to  fay  poft  qffignationem+ 
CsV.  but  that  fault  may  be  aided  by 
pleading  over  367 

Where  deeds  ought  to  be  pleaded  ac- 
cording to  their  operation  t         403 

Omiffion  of  profert  of  an  acquittance, 
ill  in  fubftance  69Z 

A  term  fhould  not  be  pleaded  in  a  bar 
by  a  general  pojfejjionatus  707 

In  replication  of  a  claufum  /regit  to  a 
plea  of  the  flaiute  of  limitations,  the 
continuances  muft  be  (hewn         701 

Adminiflrator  durante  minpri  aetate  of 
an  executor  ought  to  fhew,  that  the 
executor  is  under  the  age  of  feven- 
teen:  but  the  oimlfion  is*  aided  by 
pleading  over  409 

In  pleas  and  avowries,  the  commence- 
ment of  particular  eftates  muft  be 
ihtwn  334 

Promife  to  bring  a  foldier  back  in  ten 
days,  plea  that  he  died  within  fix 
days,  replication  that  he  did  not  die. 
within  fix  days,  and  good  312 

Heir  or  not  is  not  ifluabie  202 

Conviction  of  recufancy  pleaded    243 

See  Abatement,  Affumpfit, 
Averment,  Award,  Bargain 
andfale,  Certainty,  Condi- 
tions, Copyhold,  Deeds, 
Demurrer,  Executors,  E^ 
pofition,  Intendment,  Judg* 
ments,  Leafes,  Limitation, 
Merchants,  Name  and  mif* 
nomer,  Nontenure,  Notice, 
Nufance,  Oyer,  Prerogative, 
Privilege,  Records,  Re- 
pleader, Replevin,  Statutes, 
Tender,  Time,  Traverfe, 
Trefpafs,  Verdift,  Ufes, 
Wriu 

Plead- 
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Pleadings  in  A&ions  by  and 
againit  Executors.  See  Ex- 
ecutors. 

Fledges. 

Precept  in  nature  of  a  fare facias  againft 
the  pledges  Page  278 

The  fheriff  cannot  take  gage  inftead  of 
pledges  ibid. 

Bond  to  the  fheriff  upon  replevin,  to 
maktweturn,  Uc.  inftead  of  pledges, 
good  iOnL 

Plene  Adminiftravir.  See  Ex- 
ecutors and  Adminiftrators, 
Pleadings  by  them  when  De- 
fendants. 

Poor. 

A  father  is  obliged  at  common  law  to 
provide  for  his  children  >  41 

An  appealing  parifh  is  determined  to  be 
the  laft  legal  fettlement,  they  are 
concluded  394.  425 

Children  under  feven  years  of  age  may 
be  removed  with  the  mother  for  nur- 
ture, but  ought  to  be  maintained  at 
the  charge  of  their  own  parifh     395 

Service  for  a  year  under  feveral  hirings 
may  gain  a  fettlement  426 

A  parifh  is  difcharged  of  a  pauper  upon 
an  appeal,  a  third  parifh  may  (till 
fend  him  thither  S'3 

In  an  order  for  removing  a  poor  per  fori, 
there  is  no  need  to  adjudge  that  he 
is  likely  to  become  chargeable    ibid. 

Places  extraparochial  are  not  obliged  to 
receive  poor  perfons  by  the  fratute  43 
EH%.  c.  2.  549 

Settlement  of  a  poor  child  by  its  birth 

S67 

An  apprentice  affigned  gains  a  fettle- 
ment with  the  fecond  matter       68  3 

A  conftable  may  levy  a  poor  rate  on 
goods  in  another  parifh  735 

SeeBaftardy,  Father. 

Powers 

To  make  leafes  and  rules  for  their  con- 
ftruclion  268 

Power  to  make  leafes  in  pofTeffion  or 
reverfioD,  the  party  makes  a  lcafe  in 


f  cTeJiOD ;  he  cannot  make  a  lcafe  in 
reverfion  of  the  fame  lands  after- 
wards Page  269 

Copyhold  lands  excepted  out  of  a 
power  of  leafing  by  the  word  de- 
raefnes  270 

Where  a  man  does  an  act,  which  can 
only  be  good  by  virtue  of  an  autbo*  , 
riry ;  it  (hall  be  intended  in  execu- 
tion of  his  authority;  otherwife  if 
he  hat  .in  interefi  660 

See  Leafes. 

Prerogative. 

The  king's  title  to  a  prefcntation  by 
office  may  be  controverted  wkhout 
traverfih£  si-e  office  201 

A  party  who  claims  the  king's  right, 
cannot  waive  a  demurrer,  as  the  lung 
may  211 

All  fines  for  offences  belonging  to  the 
king,  but  may  be  granted  214 

The  king's  power  to  pardon  cannot  be 
extingaifhed  ibid. 

See  Execution,  Jointenants, 
Pardon,  Presentment,  Re- 
fervation,  Taxes. 

Prefcription. 

A  corporation  may  prefcribe  by  a  qvt 
eflate  in  their  borough  386 

Occupiers  cannot  piefcribe  for  an  in- 
tereft,  as  common,  ffc.  406 

See  Corporations,  Cuftoms, 
Leet,  Prohibition. 

Prefentment. 

A  parfbn  is  promoted  to  a  bifhoprick, 
the  king  (hall  prcfent  by  prerogative 

24 

The  prerogative  ro  prefent  to  a  benefice 

void  by  promotion  is  not  barred  by  a 

'  commendam,  unlefs  the  commendatory 

dies  16 

A  ftarute  directing  the  turns  of  prefen* 

tation,  does  not  bar  the  prerogative 

ibid. 

See  Prerogative. 

Principal.    See  Acceffary,  De- 
puty. 

Prifon  and  Prifoners. 

Dit 
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Difcharge  of  a  prifbncr  on  the  iofol- 
vent  debtors  aft,  who  is  not  intituled 
to  it  Page  3 

An  officer  cannot  detain  a  piifoner  for 
fees      '  4 

The  Tower  is  a  prifon  within  the  ha- 
beas corpus  a&  66 

Refcuing  a  man  committed  for  fufpi- 
cion  of  high  treafon,  what  offence  ? 

ibid. 

Rule  to  deliver  poffeffion  of  the  gaol  to 
the  new  fhcrifF  136 

Prifoners  for  debt  may  be  kept  where 
the  (herifF  pleafes,  but  not  malefac- 
tors Hid. 

Commiffion  of  fequeftration  of  the  of- 
fice of  warden  of  the  Fleet,  to  fatisfy 
a  judgment  233 

In  what  refpe&s  the  fhcrifF  may  have  a 
prfoner  lawfully  in  ward  after  the 
return  of  the  writ  353 

See  Commitment,  Efcape,  Ha- 
beas Corpus. 

-    Privilege. 

Filing  an  original  again  ft  a  member  of 
parliament  no  breach  of  privilege 

18 
Is  not  allowable  in  actions  qui  tarn 

27 

Pleaded  after  a  fpecial  imparlance     93 

Pleaded  in  cuftodia  marefcalli  ibid* 

One  in  cuflody  of  the  marfhal  may 

plead  privilege,    either  agaioft  the 

plaintiff  at  whofe  fuit,  lie,  or  again  ft 

any  other  .  1*5 

A  man  waives  his  privilege  at  the  fuit 

of  one  plaintiff,  he  waives  it  as  to 

others  136 

Waiver  of  privilege  muft  be  replied, 

and  relied  upon  as  an  ejlobpel      ibid. 

Privilege  pleaded  with  a  wnt  cannot  be 

denied  337 

An   attorney  mall    have  privilege   in 

fuing   a  member  of  the  univeifity 

^  342 

The  privilege  of  the  prothonotaries 
and  fcrjeants  and  their  clerks,  is  to 
be  fued  in  C.  B.  by  original  writ ; 
of  the  attornies  by  bill  399 

An  attorney  has  no  privilege  as  execu- 
tor 533 

Privilege  pleaded  by  the  clerk  of  the 
niehtls  in  the  exchequer  702 


Procefs.     See  Error* 

Profert  in  curia.    See  Plead- 
ing, Tender. 

Prohibition 

To  the  (piritual  court  for  proceeding 
to  give  cofts  to  the  wife  again  ft  the 
releafc  of  the  hufband  Page  74 

The  /piritual  court  may  proceed  for 
words  fpok.cn  in  London,  importing 
lafcivious  aft  ions,  which  do  not  ne- 
ceffariJy  imply  whoredom  103 

To  flay  a  fuit  in  the  bifhop's  court 
again  ft  a  man  living  in  a  peculiar 

123 

To  ftay  a  fuit  founded  on  an  union, 
where  it  is  void,  fince  the  ftatute 
37  Hen.  8.  c.  21.  196 

For  words  not  of  ecclefiaftical  fcandal 

212 

Suit  for  cutting  elms  in  the  church 
yard,  prohibition  on  fuggeftion  that 
it  was  his  freehold  ibid. 

No  prohibition  (hall  be  granted,  where 

the  fuggeftion   appears  to  be  falfe 

220.  587 

Granted,  where  proof  by  one  witnefs 
of  payment  of  a  legacy  is  not  allow- 
ed 220 

A  creditor  barrable  by  the  ftatute  of 
limitations  may  cite  an  apminiftrator 
to  account  ;         232 

A  parfon  cannot  fue  in  the  ecclefiaftical 
court  for  words  which  a  layman 
might  not  fue  for,  unlefs  they  refpelt 
his  function  236 

Prohibition  to  a  fuit  for  calling  a  man 
Beelzebub  397 

To  a  fuit  for  calling  a  parfon  blockhead 
and  knave  423 

A  libel  in  the  fpiritual  court  is  founded 
upon  a  cuftom,  and  the  cuftom  is 
denied,  and  the  court  adjudges  that 
there  is  no  fuch  cuftom  ;  no  prohibi- 
tion (hall  go  436 

No  prohibition  to  the  admiralty  for  de- 
nying a  copy  of  the  libel  442 

Prohibition  to  a  fuit  for  charging  a  per- 
fon  with  having  the  pox  446 

Suit  in  the  fpiritual  court  for  words, 
(he  wis  never  married,  and  what  i* 
her  hopeful  fon  ?  £08 

Suit 
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Suit  may  be  in  the  (pi  ritual'  court  for  a 
tax  for  repairing  a  church,  but  not 
for  building  a  church         Page  512 

Motion  for  a  prohibition  to  the  chan- 
cery 531 

Error  does  not  He  on  denying  a  prohi- 
bition upon  a  fuggcftion  •  545 

If  a  prohibition  is  of  right,  or  difcre- 
tionary  578 

A  foit  for  an  ecclefiaftical  duty  may  be 
founded  upon  a  prefcription  in  the 
fpi ritual  court  ibid. 

The  fpiritual  court  canriot  compel  a 
debtor  to  pay  money  to  an  ad  mini- 
ftrator  585 

A  vicar  libels  for  tithes,  denying  it  to 
be  a  vicarage,  is  a  proper  fuggeftion 
for  a  prohibition  587 

In  order  to  obtain  a  prohibition  to  a 
fuit  for  a  mortuary,  the  cuftom  muft 
be  denied  in  the  ecclefiaftical  coiirt 

609 

A  woman  may  fue  in  the  ecclefiaftical 
court  for  calling  het  hulband  a  cue 
kold  637 

Prohibition  toafutt  in  the  ecclefiafticar 
court  for  the  remitter's  fees  703 

Prohibition  to  a  fuit  for  calling  whore 
in  London,  where  the  parties  live  out 
of  London  7  t 1 

See  Admiralty,  Churchwar- 
dens, Krror,  Inferior  courts, 
Joining  in  a&ion,  Marriage. 

Property.  See  Kvidence,  Game, 
Payment,  Soil,  Trefpafs, 
Trover. 

Prout  patet  per  recordum.  See 
Averment,  Scire  facias. 

Quakers.     See  Diffenters. 

Quare  iirpedit. 

T  En  ants  in  common  mull  join  in 
quare  impedit  197 

Jn  quart  impedit  for  an  united  church, 
after  the  patron  has  had  a  prefenta- 
tion,  he  may  declare  that  he  was 
feiieJ  oi  every  fecond  turn  as  ingrofs 

200 

In  quare  impedit  'or  an  united  church, 

whet*  r  th :  r.    ron  muft  (hew  a  pre- 

fentut-  n,  e     ,    to  the  united  church, 

or  to  ui  e  of  tl  e  old  churches    2<- 1 , 

SO? 


In  what  cafes  a  prefentarion  need  not 
be  Ihewn  Page  201 

See  Variance. 

Quod|>ermittat 

Lies  againft  the  terretemtnt,  though 
the  nufance  was  eredtetl  by  aftrangtr 

277 
See  Certainty. 

Quo  warranto. 

Procefs  and  judgment  in  quo  warranto 
and  informations  42$ 

Rates.     See  Churchwardens. 
Records. 

THE  practice  of  entering  a  recor- 
datur,  to  prevent  their  altering 
a  record,  is  dilufed;  but  they  make 
a  rule,  that  all  things  mail  remain  in 
fiatu  quo  2 1 1 

The  eftreat  in  the  exchequer  is  not  a 
record,  but  only  minutes  243 

A  record  of  the  college  of  phyficians 
may  be  pleaded  without  uprofert  in 
curia  253 

Another  aftion  pending  pleaded  in 
abatement,  is  good  upon  nul  tie! 
record \  if  it  was  true  at  the  time ; 
otherwife  of  a  recovery  pleaded  in 
bar,  and  the  judgment  is  afterwards 
rcverfed  274 

Judgment  of  refpondet  oufler  on  failer 
or  record  on  a  plea  in  abatement  550 

Where  nul  tie!  record  is  pleaded  of  a 
record  in  the  fame  court,  there  needs 
no  entry  of  quod  babetur  tale  recordum 

55° 
A  record  is  undcrftood  to  be  made  fuc- 

ceffively  in  the  prefent  tenfe,  as  the 

facls  are  done  583 

See  Averment,  Certiorari,  Ju- 
rifdi&ion,  Memorandum, 
Nifiprius,  Oyer,  Variance, 
Verdift. 

Recovery 

Suffered  by  privy  feal  is  erroneous,  and 
may  be  reverted  1 1 3 

A  recovery  is  good,  in  which  the  te- 
nant to  the  praecipe  is  male  tenant 

of 
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of  the  freehold  before  the  return  of 

the  fununaneai  ad  warranuwmdum 

Pa$ei%->.  475.  477 

The  recompenfe  in  value  does  not  go 

to  him  in  reverfion  478 

See  Amendment,  Ufes. 

Recufancy.     See  Pleading. 

Relation.  See  Extinguishment. 

Releafes. 

A  man  promifes  7/.  for  releafe,  this 
promife  is  not  difcharged  by  the  re- 
(eafe  235.  664 

General  fubfequent  words  in  a  releafe 
(hail  be  retrained  by  foregoing  fpe- 
cial  words  235,  236 

General  words,  in  a  releafe  re  (trained 
by  a  particular  recital  664 

A  bond  given  to  a  woman,  with  con- 
dition to  leave  her  a  fum  of  money, 
is  not  releafed  by  intermarriage  51c 

If  a  releafe  of  all  demands  will  dif- 

charge  a  bond  beforecondition  broken 

518.   5£2 

See  Extinguifliment,  Deeds, 
Venue. 

Remifit  damna.     See  Avowry. 
Remainder. 

A  contingent  remainder  deftroyed  by  a 
fine  will  not  be  revived  by  reverlmg 

•  the  fine  314 

A  prefent  right  of  entry  will  fupport  a 
contingent  remainder  314.  316 

Right  of  action  will  not  fupport  a  con- 
tingent remainder  3 1 6 

A  remainder  limited  upon  feveral  par- 
ticular e dates  (hall  be  conftmed  re- 
fpe&ively  4pj 

A  devife  to  feveral  perfons  in  remain- 
der, and  if  the  Jafl  dies  none  of  the 
others  living,  remainder  over  j  gives 
a^e'Tcd  remainder  czz 

See  Devife,  Evidence. 
Rent. 

Eviction  of  tithes  a  good  plea  to  cove- 
nant for  non-payment  of  rent        77 

May  be  referved  upon  an  aflignmcBt  of 
a  term  without  a  deed  82 


Entry  of  the  leflbr  i«  no  fufpenflon  of 

the  rent,  unlefs  the  JeiTue  is  elided 

Page  tfo 

Nil  habuit  in  Unementis  cannot  be  given 
in  evidence,  where  the  plaintiff  has 
been  in  poffeflion  7^ 

See  Avowry,  Circuity  of  ac- 
tion, Diflrefs,  Jointenante, 
Refervation,  Tender. 

Repleader 

Grantable,  where  the  defendant  pleads, 
that  he  did  not  undertake,  to  an  ac- 
tion upon  the  promife  of  his  teflator 

134 

On  a  repleader  all  the  ill  pleadings  mult 
be  fet  aiide  169 

Where  a  verdicl  paiTes  againft  the  paity 
that  nukes  the  fir  ft  fault  in  pleading, 
no  repleader  mall  be  granted       1 70 

If  the  plea  goes  in  diicharge  of  the 
aclion,  a  d  iifue  is  joined  immate- 
rially, and  found  for  the  plaintiff, 
there  (liall  be  a  repleader  398 

Repleader  not  to  be  granted  after  ilfue 
joined,  and  before  trial  joy 

Replevin.  t 

Defendant  pleads  property  in  a  ftran*er 
in  bar,  and  has  return  217 

Lord  of  a  hundred  ourt  cannot  pre- 
fcribe  to  grant  replevins  upon  plaint 

A  juflification  by  replevin,  that  the  de- 
fendant cepit  et  imparcavit)  ili  with- 
out giving  colour;  otherwife  of  cepit 
etddinuit  219 

The  mcriff  cannot  return  Hon  cepit ',  and 
therefore  an  .iclion  dqes  not  ;ic  for  a 
fJfe  return  of  ehngalut  61  3 

Withernam  is  mej he  procefs,  and  is  fu- 
perfeded  by  a  plea  of  non  cepit     614 

The  pluries  replevin  fupcrfedesthe  pro- 
ceedings of  the  flier  iff,  otl*erwif?  of 
a  rear dare  6lJ 

Withernam  (laid  on  tender  of  damages 
afle/Tcd  720 

See  1  raverfe. 

Reputation.     See  Evidence. 
Requeft;    See  Award,  Breach. 
Refcue. 
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Refcue.    SeeDiftrefs,  Return 
of  writs,  Treafon,  Venue. 

Refervation. 

The  king  cannot  referve  a  rent  to  an 
officer  rcmoveable  at  will     Page  36 

See  Rent. 

Retraxit 

Cannot  be  entered  by  attorney         598 

A  nolle  prof equi  does  not  amount  to  a 

retraxit  or  releaie,  where  there  are 

more  defendants  599 

See  Eje&ment. 

Return  of  writs. 

jfttatbiarifeci,  or  attachiatus  eft ,  a  good 
return  2 1 

May  be  (applied  by  intendment     ibid. 

In  cafe  for  a  falfe  return  to  a  manda- 
mus >  it  is  not  material  whether  the 
writ  ought  to  have  been  granted  1  z6 

Bailiff  of  a  liberty  is  concluded  by  the 
return  of  the  fheriff,  and  muft  bring 
liis  aclion  if  it  be  falfe  1 84 

In  cafe  for  a  falfe  return  again  (I  a  bai- 
liff, that  the  fheriff  mandavit  to  che 
defendant  pro  executions  inde  is  fuffi- 
cient  1 90 

A  mandate  cannot  be  given  to  a  bailiff 
of  a  liberty  by  parol  1 90 

A  return  to  a  mandamus  need  not  be 
under  hand  or  feal  223 

A  latitat  returnable  ubicunquet  lie  397 

Declaration  on  a  falfe  return  made  mo- 
do  et  forma  fequen.  good  496 

Return  of  a  refcue,  that  he  was  in 
enftody  of  the  fheriff,  and  refcued 
from  the  'bailiffs,  repugnant  and 
quafhed  589 

Where  an  heir  in  tail  is  returned  heir 
in  fee  and  warned,  after  the  award 
of  execution  he  cannot  give  the  in- 
tail  in  evidence  on  an  ejectment  590 

The  return  of  a  writ  is  always  a  day  in 
court  to  the  parties  6 1 7 

An  officer  juftifying  under  a  returnable 
procefs  muft  fhew  that  he  returned 
it  632 


See  Intendment,  Journeys  ac- 
counts, Mandamus,  Reple- 
vin. 

Ricns  per  difcent.     See  Aflets, 
Evidence. 

Riots. 

Where  a  riot  is  fupprefled  by  juftices 
together  with  the  fheriff,  and  a  re- 
cord of  conviction  is  made  upon  the 
view,  the  fheriff  ought  to  be  a  party 
to  the  inquifition ;  but  if  the  rioters 
are  difperfed,  the  juftices  may  in- 
quire without  him  Page  zi 

Inquifition  of  a  riot  may  be  taken  after 
the  month  mentioned  in  the  ftatute 

ibid. 

Three  perfons  are  indicted  of  a  riotous 
battery,  and  two  only  are  convicted, 
they  fhail  be  difcharged  484 

See  Indi&ments. 

Rivers.    See  Ways. 

Rule  of  court.     See  Award, 
Evidence. 

Salvage. 

GOODS  may  be  detained  for  Sa- 
vage 393 

See  Pleading. 

Satisfaftion.     See   Accord, 
Pleading,  Traverfe. 

Schools. 

If  a  man  may  keep  a  fchool  without 
licence  of  the  ordinary  603 

Indictment  for  keeping  a  fchool  with- 
out licence  quafhed  672 

Scire  facias 

Abated,  beczuk  ftcut  per  infpeSumem 
records  nobis  conJiat9  inftcad  of  prout 
patet  per  reeordum  216 

Precept  in  nature  of  a feire  facias  againfl 
pledges  in  a  county  court  278 

Scire  facias  againfl  the  party  to  the 
judgment  may  be  in  bac  parte,  againft 
the  bail  mult  be  in  ea  parte         393 

Sort 
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Scire  facias  again (1  an  occupier  after 

judgment  againft  the  cafual  ejector 

/V#g*66o/ 

See  Eftoppel/  Execution,  Ex- 
ecutors, Inferior  courts, 
Journeys  accounts,  Out- 
lawry, Pledges,  Return  of 
writs,  Statutes. 

Seals.    See  Grant  of  the  King. 

Seamens  wages.  See  Admiralty. 

Secretary  of  ftate.     See  Com- 
mitment. 

Settlements.     See  Poor. 
Sewers.  , 

The  comraiffioners  rauft  obey  a  certio- 
rari 469 

Sheriff.  See  Commitment, 
Efcape,  Evidence,  Pledges, 
Prifons,  Riots,  Trover,  Writ. 

Ships.     See  Admiralty,  Toll. 

Significavit.     See  Excommu- 
nication. 

Simony. 

How  far  it  is  defined  by  the  common 
law  449 

Slander. 

Difference  between  adjective  words  de- 
noting an  ad  done,  and  an  inclina- 
tion 236 

Action  for  word  fpok^n  of  a  trade  (man 
dejiatvfno  6  to 

Words,  pocky  whore,  areactionable  7  10. 

See  Damages,  Indiftments, 
Latin,  Prohibition,  Wales. 

Soil. 

When  a  body  hung  in  chains  is  con- 

fumed,  the  owner  of  the  foil  fhall 

have  the  gibbet  738 

Soldiers. 
Agent  of  a  regiment  is  but  a  fervant  to 

the  colonel  1  o  1 

Leave  of  abfence  to  a  foldicr,  good 

confideration  in  ajfumpfit  3  1 2 

A  houfe  that  entertains  lodgers  is  not 

a  publick-houfe  withio  the  acts  for 

billeting  foldiers  479 

See  Debt; 
Vol.  I. 


Son  affault.     See  Maim* 
Spiritual  court.     See  Ecclefi- 
afticai  perfbns*,  &c.   Prohi- 
bition. 

Statutes  and  a&ion  upon  ftatute. 

Mifrecital  of  the  tide  does  not.  vitiate 

Pagc-n 

Diyerfu  tempprilus  is,  too  general  on  a 
penal  ft  at  u  re  78 

Divers  exctfcable  liquors,  too  general 

ilia*. 

If  the  ftatute  3 1  Eli%.  c.  y  of  limita- 
tion of  popular  actions,  extends  to 
cafes  where  the  informer  has .  the 
whole  penalty  #/</. 

A  ftatute  for  dikhargc  of  poor  prifoners 
is  a  public  act  120 

Long  and  difficult  ftatutes  may  be 
pleaded  generally  ibid* 

Contra  formamJialuti%  rejected  as  fur- 
plufage,  where  there  is  no  flatutCf. 
or  where  part  of  the  trefpafs  i3  at 
common  law,  or  where  the  ftatute 
only  reft  ores  the  com  moo  law     150 

Ufque  ad  in  the  continuance  of  a  par- 
liament, includes  the  day  210 

The  parliament  2  1  Hen.  8.  was  held 
at  London,  but  is  pleaded  in  many 
precedents  to  be  held  at  JVeftminfter 
Nov.  3.  210.  343 

A  ftatute  makes  contracts  relating  to 
ftock,  &c.  void,  unlefs  they  are  to 
be  performed  within  three  days ;  a 
contract  to  be  performed  upon  re« 
queft  is  avoided,  unlefs  a  requeft  be 
made,  i$ct  l      317.  637* 

Contract  to  transfer  ftock  upon  requeft 
is  not  within  the  ftatute  8  W  9 IVUL 
3.  c.  32.  673 

The  fpecitication  acts  mud  be  pleaded 

...  324 
Centra  formam  flatuti  praedidi  is  ill* 

where  the  ftatute  is  mifrecited  34$ 
Claufes  of  time  in  a  ftatute  commenc-, 
ing  from  a  particular  day  may  relate 
to  that  day  and  not  to  the  fir  ft  day  of 
the  feiTion  371 

Action  on  a  general  penal  ftatute  muft 
be  brought  at  the  quarter  feffions, 

&fc.  37*>  373 

Where  mifrecital  of  a -ftatute  vitiates  a  ' 

plea     .  312 

Statutes  of  compofuton  are  private  acts 

382.  390  , 
3  E  The 
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The  ftatute  8  fcf  9  Will.  3.  c.  1 1.  which 
gircs  cods  on  ifcire facias,  did  not 
extend  to  writs  /£^f  before  Page  383 

An  information  for  maintenance,  contra 
formam flatuti  is  fent  to  Cbefier  by 
mittimus  to  be  tried  defcribing  it 
contra  formam  flatuti fa8i,  14c.  as  in 
3  a  /&fi.  8.  f.  9.  and  the  verdict  was 
let  afide  for  the  variance  537 

The  ordinance  de  terr'ts  mttfurandks  is 
a  ftatute  638 

It  is  fufficient  to  alledge  an  offence  in 
the  words  of  a  ftatute  68* 

A  perfon  to  whom  a  penalty  is  given  by 
a  ftatute  may  have  debt  for  it      ibid. 

An  act  of  pardon,  though  it  may  be 
given  in  evidence  upon  the  general 
iffue,  is  not  to  be  taken  notice  of  by 
the  court  in  collateral  cafes,  unleU 
the  act  directs  it  709 

Information  for  making  wooden  buttons 

712 

Sec  Certainty,  Cofts,  Diffen- 
ters,  Frauds,  Game,  Gam- 
ing, Indiftments,  Limitati- 
ons, Murder,  Pardon,  Per- 
jury, Phyficians,  Present- 
ment, Trades,  Traverfe. 

Statute  of  Limitations.     See 

Limitations  of  A&ions. 
Steward.     See  Copyhold,  De- 
puty. 

Sunday. 
A  declaration  ought  not  to  be  delivered 
on  a  Sunday  705 

A  citation  may  be  ferved  on  a  Sunday 

706 
Surplufage. 

An  infenfible  word  in  the  per  quod  to 
aggravate  the  damages,  will  not  hurt 

102 
Praedlff.  rejected  where  repugnant  195. 

„  *37 

The  word  [non"]  rejected  in  a  fpecial 

demurrer  238 

Afcitteet  repugnant  rejected  682 

See  Statutes. 

Surrender.      Sec    Copyhold, 

'    Eftates,  Jointenants,  Leafes, 

void  and  voidable. 
Sufpenfion,    See  Extinguifli- 
ment,  Rent. 


Tail,    See  Eftates. 
Taxes. 

ANcieot  taxes  how  granted  P.  319 
The  king  hath  an  inheritance 
in  taxes  to  be  granted  320 

See  Covenant. 

Tenants  in  common.    See 
Jointenants. 

Tender 

Of  rent  muft  be  pleaded  wixhprofert 
in  curia  83 

Where  a  man  has  refufed  to  pay  money 
due,  he  cannot,  plead  a  tender  made 
afterwards  254 

Tender  is  only  pleadable  in  bar  of  da- 
mages ibid. 

Tender  at  the  day  may  be  pleaded  after 
imparlance  ibid. 

Paying  money  into  court  inqffumpfit  ib. 

Paying  of  money  into  court  after  the 
rules  are  out  398 

Tender  riot  pleadable  to  quantum  meruit 

Tender  not  pleadable  tn  bar  of  a  vo- 
luntary trefpafs  before  the  ftatute 
2i  Jae.  i.e.  16.  except  to  prevent 
impounding  cattle  ibid. 

One  tender  pleaded  to  feveral  avowries 

429 

Covenant  for  not  accepting  bank- flock. 

-  may  be  maintained  upon  a  tender 
•without  an  actual  transfer  441 

Where  a  man  may  *li (train  for  rent  after 
a  tender  641 

If  a  plaintiff  may  proceed  for  damages 
after  taking  money  out  of  court  643 

On  a  tender  pleaded  to  an  avowry  the 
money  need  not  be  paid  into  court 

ibid. 

Tender  can  be  pleaded  to  an  avowry 
only  in  ex  cufe  of  damages         644 

Tender  may  be  made  of  flock  without 
an  actual  transfer  686 

Refufal  muft  be  pleaded  as  well  as 
tender  687 

The  time  of  a  tender  at  the  transfer- 
office  to  be  fhewn  688 

See  Diftiefs,  Replevin. 

Timber.  SeeCopyhold,  Grants, 
Jointenants,  Leafes,  Prohi- 
bition, Trefpafs. 

Time, 


contained  in  the  First  Volxjmi. 


Time,  terms,  &c. 

y  The  court  will  take  notice  when  a  writ 
is  tefte  out  of  term,  in  cafe  of  move- 
able terms  Page  4 

Where  fractions  of  a  day  are  allowed 

481 

Where  a  computation  of  days  is  made 
from  an  a&  done,  the  day  is  io eluded 

ibid. 

A  perfon  is  of  age  the  day  before  his 
birth-day  480 

A  policy  to  infure  a  life  for  a  year  is 
broke  by  the  man's  dying  on  that  day 
twelve-month  ibid. 

When  the  year  of  the  king  is  well  ex- 
prefled  the  anno  domini  is  furplufage 

639 
Outlawry  affigned  as  a  breach  of  cove- 
nant, mult  (hew  in  what  reign    668 
A  plea  of  entry  by  the  demandant  is  not 
good  without  (hewing  the  time  43s 

SeeCertainty,  Damages,  Eje£t- 
ment,  Expofition,  Statutes, 
Verdift. 

Tithes. 

Milk  ufcd  in  the  owner's  houfe  in  ano- 
ther parifti  (hall  pay  tithe,  fo  of  cat- 
tle for  the  plough  ^         1 29 

Tithe  milk  of  common  tight. is  payable 
at  the  parfooage  houfe  ibid. 

Ukriores deeimae,  what?  1  to 

A  county  or  hundred  cannot  prefcribe 
in  non  decimando  of  things  titheable 
dejure  137 

Wood  is  not  titheable  dejure,  becaufe 
not  of  annual  increafe  ibid. 

Agiftment  of  barren  cattle  is  titheable 
dejure  ibid* 

Cafe  lies  for  not  taking  away  tithes  188 

While  tithes  remain  upon  the  ground, 
the  owner  of  the  ground  cannot  put 
in  his  cattle  and  eat  bis  corn       1 89 

A  modus  for  the  tithe  of  one  thing  can- 
not be  a  difcharge  of  the  tithe  of 
another  242 

Tithe  not  payable  of  after-  mowth  de 
jure  243 

Cuftom  of  paying  tithe  milk  at  the 
houfe  359 

Cuftom  to  pay  the  ninth  days  milk,  till 
a  lamb  be  heard  to  bleat,  ill        ibid. 

A  man  may  be  cited  for  fubflraclion 
of  tithes  in  the  diocefe  where  the 
3 


lands  lie,  though  he  lives  in  another 
Page  452.  534 

Modus,  that  if  the  parfon  fends  a  fer- 
vant  to  pull  part  of  the  hops,  he  (hail 
have  tithe;  ill  504 

Tithe  of  lambs  not  due  of  common 
right,  onlefs  there  be  ten  677 

Cuftom,  that  if  a  parifhioner  feeds  his 
flieep  with  his  grafs  till  June  or  An* 
gufl,  he  may  mow  the  coarfe  grafs 
to  feed  them  in  winter  without  tithe  ; 
void  677 

Modus  to  pafs  2  /.  in  the  pound  of  the 
rent  referred,  not  good  .  696 

See  Commitment,  Diflenters, 
Ecclefiaftical  perfons,  Pro- 
hibition, Rent. 

Toleration.    See  Diflenters. 

Toll. 

In  claiming  toll  for  repairing  a  harbour, 
there  is  no  need  to  aver  that  it  is  in 
repair  385 

A  mafter  of  a  (hip  is  the  exporter,  as 
to  payment  of  toll  386 

Any  goods  of  a  perfon  liable  to  pay  toil 
are  diftrainable  ibid. 

Anchors  and  fails  of  a /hip  are  diftrain- 
able for  toll  ibid. 

Cuftom  to  pafs  a  ferry  toll  free       494 

See  Mills. 

Trades. 

Service  of  apprenticefhip  beyond  fea, 
and  without  deed,  excufes  from  the 
ftatute  5  Eliz.  c.  4.  738 

See  Indictments,  London. 
Traverfe. 

In  efcape  the  plaintiff  in  his  replication 
traverfes  thz  adhucdetinet,  which  was 
not  alledged,  and  good  39 

Of  an  immaterial  allegation  ill         42 

Defendant  fued  as  executrix,  pleads  in 
abatement,  that  (he  isjidminiftratrix; 
(lie  (hall  not  traverfe  the  intermed- 
dling before  63 

In  pound-breach  the  defendant  pleads 
latisfaction  of  the  caufe  of  diftrefs, 
and  the  plaintiff's  licence ;  the  fattf- 
faclion  ought  to  befpecially  traverfed ; 
but  a  verdift  for  the  plaintiff  on  a 
general  traverfe  will  be  good       104 

Where  the  plea  makes  the  adion  local, 

the  plaintiff  may  traverfe  a  material 

3  E  z  point, 
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pointy  notwithstanding  the  traverfe 
of  the  place  Page  1 2 1 

Where  a  man  juftifies  in  defenfe  of  his 
pofltflion,  the  plaintiff  may  reply,  de 
injuria  fuu  propria,  &c.  becaufe  the 
title  does  not  come  in  queftion    1 2 1 

Juftification  of  imprifonment  by  proCefs 
ought  to  traverfe  that  he  is  guilty  at* 
any  time  after  the  plaintiff  was  dis- 
charged 23 1 

That  the  defendant  is  bailiff,  is  traverf- 
able  in  trefpafs,  but  not  in  replevin 

233 
Where  different  leafes  are  pleaded,  the 

fitft  leafe  mud  be  t ravened,  and  not  ' 

•  the  laft;  otherwife  of  feoffments  237 

Ad  ill  traverfe  is  not  helped  by  a  gene- 
ral demurrer  238 

In  trefpafs  and  juftification  by  command 
of  aHOther,  the  command  is  travers- 
able 310 

In  replevin  and  conufance  damage  fea- 
/ant  the  command  is  traverfable,  but 
not  for  rent  ibid. 

A  plea  that  a  bond  was  primo  deiibera- 
tum  fuch  a  day,  ought  to  traverfe  that 
it  was  delivered  btfore      354.  356, 

357 

The  fuppofal  of  a  writ  or  declaration 

is  not  traverfable  355 

Matter  not  alledged,  not  traverfable  39. 

355 

Matter  alledged  out  of  time  is  not  tra- 
verfable 356 

Where  non  antca  makes  a  traverfe  ibid. 

In  replevin,  traverfe  that  the  conufant 
was  bailiff,  aided  by  verdict         405 

Virtute  cvjus  including  matter  of  fa&, 
if  traverfable      \  410 

Traverfe  of  an  arreft  virtute  nvarranti 
is  ill  465 

Matter  within  the  jurifdiclion  of  the 
college  of  phyiicians  is  not  traverf- 
able contrary  to  their  determination 

467 

Prefentment  in  a  court-leet  is  traverf- 
able in  replevin,  not  in  trefpafs,  or 
in  an  action  againft  the  judge    470 

A  wrong  writ  is  pleaded  to  an  action 
upon  a  bail-bond,  the  plaintiff  replies 
a  right  writ,  he  ought  to  traverfe  the 
other  writ,  but  it  is  well  upon  a  ge- 
neral demurrer  562 

To  an  avowry  for  rent  the  plaintiff*  can- 
not plead  de  Jon  tort  demefne,  and 
traverfe  that  any  thing  was  in  arrear; 


but  ought  to  plead  rlrtts  arrcar  P.  64 1 
Juft.tiVation  on  a  public  act  of  parlia- 
ment may  be  traverfed  genera  I y  700 

SeeExecutors,  London,  Plead- 
ing, Prerogative,  Trefpafs. 

Treafon. 

Indictment  for  high  treafon  mufr  con- 
clude contra  ligeantiaefuae  debit  um  '  % 

If  the  judgment  muft  have,  quodjecreta 
amputentur  fad. 

Alien  enemy  cannot  be  guilty  of  Jiigh 
treafon  Ufid* 

Refcuing  a  man  committed  for  fulpicioo 
of  high  treafon,  what  offence       66 

Receiving  a  coiner,  &r.  is  mifprifion 
of  treafon  67 

See  Commitment,  Efcape,  Pri- 

fon. 

Trees.     See  Timber. 
Trefpafs. 

A  horfe  running  away  with  his  rider 
•hurts  another  perfon,  no  trefpafs, 
nor  juftifiable  as  fuch  38 

Omiflion  of  contra  paccm,  111  fad. 

An  affault  is  not  juftifiable  in  defence 
of  one's  poffeffion  6a 

Is  juftifiable  in  defence  of  a  hufband 
or  m after  fad. 

Does  not  lie  for  a  nonfeasance         188 

Cafe  will  not  lit  for  a  trefpafs,  as  dig- 
ging pits,  or  cutting  com  ibid. 

Justification  of  imprifonmeni  by  pro- 
cefs  is  not  a  fufficient  jultification  of 
a  battery  2  j  f 

Trefpafs  forfifhingin  his  feveral  fifhery, 
and  taking///r«,  without  faying  fuoif 
well  239 

Several  trefpaffes  laid  with  a  general 
continuando,  which  is  not  applicable 
to  fome  of  them ;  this  is  aided  by  a 
verdicl,  as  alfo  an  ill  fpecial  continu- 
ando 240,  24 x 

Breaking  a  houfe  or  a  hedge  may  be 
laid  with  a  continuando,  but  not 
throwing  down  a  houfe  240 

Continuando  cannot  be  of  taking  loofe 
chattels,  but  diver/is  dubut  ct  vicibus 

ibid. 

Trefpafs  for  killing  cuniculos  fuos  in  his  * 
clofe,  well  251 

Caufing  the  plaintiffs  fifhery  to  be 
overflowed  by  pulling  down  the  de- 
fendant's 


contained  in  the  First  Volume. 


fendant's  own  wear,   is  a  trefpafs* 
and  may  be  joined  with  other  tref-   \ 
pafs  Page  274  ] 

One  who  juftifies,  as  reguefting  a  (he* 
riff  to  execute  procels,  muft  (hew 
the  record  that  is  the  foundation  of 
theprocefs  309 

In  trefpafs  and  juftification  by  command 
of  another,  the  command  is  traverf- 
able  3 10 

One  defendant  in  trefpafs  dies  before 
trial,  on  fuggettion  after  verdict  of 
his  death  judgment  (hall  be  again  ft 
the  other  60 1,  717 

A  judgment  is  given  again  ft  one  of  the 
defendants  in  trefpafs,  a  nolle  prof r qui 
entered  afterwards  againft  the  others 
will  not  aid  it  602 

An  action  does  not  lie  for  a  dog's 
breaking  a  clofe  608 

Barking  of  trees  by  the  Ieflee's  cattle, 
where  the  trees  are  excepted,  is  no 
trefpafs  739 

See  Baron  and  feme,  Certainty ? 
Copyhold,  Cofts,  Difconti- 
nuance,  Emblements,  Ex- 
pofition,  Game,  Imprifon- 
ifient,  lndi&ments,  Mafler 
and  Servant,  Outlawry, 
Pleading,  Tender,  Tithes, 
Traverfe,  Writ, 

Trial. 

Baron  or  not,  triable  by  record         12 

Of  peerage  14 

New  trial  not  to  be  granted  in  an  action 
for  negligently  keeping  hisvfire      62 

New  trial  granted  againft  the  hundred 

6j 

New  trial  not  to  be  granted  to  the  pro- 
fecutor  in  informations  for  perjury, 
fefr.  ibid. 

A  jury  fworn  at  nifiprius  cannot  be  ad- 
journed 10  the  bar  1 29 

If  a  venire  facias  de  novo  can  be  award- 
ed after  an  imperfect  verdict  in  a  ca- 
pital cafe  141 

The  juries  taking  a  map  with  them, 
which  is  evidence  of  one  fide,  will 
avbid  a  verdict  148 

Their  taking  an  act  of  commbn  coun- 
cil, which  is  evidence  on  both  (ides, 
will  not  avoid  the  verdict  ibid. 

Trial  by  proofs  of  the  life  of  the  huf- 
band  in  dower  1 74 


A  trial  in  the  county  where  the  action 
is  brought  is  good,  though  the  iffue 
arifes  in  another  Pag*  33 1 

No  new  trial  after  a  trial  at  bar,  nor 
execution  (laid  514 

See  Damages,  Habeas  corpus, 
Verdia. 

Trover 

Will  lie  upon  a  fpecial  property       276 

A  ftranger  may  have  trover  for  a  bond, 
ut  de  fcripto  fuo  obligatory,  upon  a 
fpecial  property  ibid. 

Trover  for  a  bond,  after  verdict,  the 
court  will  intend,  that  the  bond  was 
given  to  the  plaintiff  ibid. 

Does  not  lie  againft  the  fheriff  for  goods 
feized  on  an  extent  againft  another 
perfon  7  36 

Does  not  lie  for  a  loft  bank-note  againft 
one  who  paid  a  consideration  lor  it 

738. 

See  Bankrupts,  Baron  and 
feme,  Certainty,   Pleading. 

Vagrants. 

AConftable's  vagrant  rate  can  only 
be  made  upon  oneparifh,  unleis 
it  be  in  a  town  .        426 

Variance. 

Where  a  fuit  is  to  defeat  a  record,  a 
variance  is  fatal,  otherwife  where  it 
goes  only  to  a  collateral  matter     152 

A  quart  impedit  names  a  church  ecclejia 
de  Staunton,  the  declaration  calls  it 
Staunton  alias  Staunton  Filxberbcrt ; . 
no  variance  530 

Bond  for  payment  of  money  of  Weft 
Jerfey,  declaration  for  money  of 
England,  a  variance  697 

A  capias  is  pleaded  returnable  coram 
domino  rege  apud  Wejlmonafterium, 
on  nul tiel record  the  writ  produced, 
is  ubicunquc,  &c.  no  failure        702 

Omitting  a  part  of  an  award  that  is 
good,  a  material  variance  715 

jljitmpfit  to  deliver  good  merchantable 
wheat;  evidence  of  a  contract  to 
deliver  good  fecond  fort  wheat,  is  a 
variance  735 

See  Bills  of  exchange,  Con- 
victions, Date,  Error,  Sta- 
tutes, Ufes,  Writ.  \ 
Venue. 
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Venue. 

Declaration  that  the  defendant  ex  ma- 
litia  fua  apud  S.  in  com.  N.  prow 
ra*vh  informationem  perjurii  exblberi 
againfl  the  plain  riff  apud  W.  in  com: 
m.  a  good  laying  of  the  venue  in  S. 
Page  105 

Rtfcous  in  one  ville  of  goods  diftrartied 
for  rent  upon  a  demife  in  three  oiliest 
the  venue  is  well  where  the  refcoui 
was  •  172 

A  releafe  cannot  be  pleaded  as  made 
in  another  county,  unlefs  it  be  dated 
there  1 84 

Lands  alledged  to  lie  in  two  pari  (lies 

Jt  is  neceffary  to  (hew  in  what  county 
a  ville  lies  258 

The  venue  for  the  gift  of  the  aclioti 
fhall  be  intended  in  the  proper  coun- 
ty ibid. 

Want  of  venue  in  a  replication  is  ill 
upon  a  general  demurrer  344 

Verdift. 

Aids  omifEon  of  contra  pacem  38 

If  facts  m  a  fpecial  verdict  can  be  taken 
in  the  order  they  are  found         142 

AJfident  for  qffidunt  in  a  verdict  in  an 
inferior  .court  held  not  to  be  error, 
becaufe  in  the  finding  of  the  jury 

148 

A  verdict  is  given  for  the  plaintiff  upon 
an  ill  collateral  iflue,  he  fhall  have 
judgment  168 

To  a Juflification  of  taking  cattle  as  a 
diffrefs  for  rent  the  plaintiff  replies 
that  they  were  not  levant  and  couch - 
ant ;  though  this  is  an  ill  replication, 
\  et  if  the  defendant  takes  iflue  upon 
%X%  and  it  is  found  again  ft  him,  the 
plaintiff  fhall  have  judgment       1 7c 

Want  of  laying  the  time  in  the  decla- 
ration aided  by  a  verdict  in  a  court 
baron  182 

Bispetitum  aided  by  verdict  241 

A  fault  in  the  averment  of  non-pay- 
ment cured  by  verdict  284 

Cafe  for  erecting  a  fhed,  and  flopping 
the  plaintiffs  windows,  per  qua* 
lumen  inferri  confuev'd  et  debuit  good 
after  verdict  392 


Payment  after  the  day,  pleaded  to  a 
bond,'  aided  by  verdict  for  the  plain- 
tiff  Page  40$ 

Verdict  fet  afide,  becaufe  the  placita 
was  made  up  of  a  wrong  term     5 10 

Indebitatus  for  money  received  by  the 
defendant  for  the  plaintiff  for  the 
ufe  of  the  defendant,  good  after 
verdict  669 

Cafe  for  knowingly  keeping  a  boar  ac- 
cu flomed  to  bite  animals,  &fr.  good 
after  verdict  no 

See  Abatement,  Amendment, 
Attaint,  Averment,  Cer- 
tainty, Ejectment,  Evidence, 
Limitation,  Pleaded,  Re- 
pleader, Statutes,  Traverfe, 
Trefpafs,  Trial,  Trover. 

View.     See  Cofts. 
Villc. 

A  parifh  fhall  be  intended  a  ville      22 

See  Intendment,  Venue. 
Vifitor. 

If  the  matter  of  an  hofpital  deprived 
by  a  lay  patron  without  caufe  may 
have  aflife  7.  9 

By  what  law  vifitots  are  introduced 

Their  power  a  bare  authority  7 

What  acts  amount  to  vifitatorial  acts 

Corporations  for  publick  government 

not  fubject  to  vihtors  8  - 

Corporations  for  private  charity  fubject 

to  the  founder  and  vifitor  ibid. 

Heirs  of  the  founder  vifkors  in  default 

of  appointment  ibid. 

Vifitors  may  deprive,  and  hear  appeals 

ibid. 
His  determinations  not  examinable  in 

other  courts  ibid. 

Union. 

The  advowfon  of  a  vicarage  in  London 

is  appendant  to  a  rectory  appropriate, 

whether  the  appendancy  is  deflroyed 

by  the  act  of  union   of  churches 

195.  198.  202 
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In  union  of  churches  of  ffnall  value 
the  King's  confent  was  not  neceffary 
at  common  law  Page  1 95 

The  king's  fubfequcnt  confent  to  a 
union  is  fufficient  #;</. 

See  Prohibition,  Quare  impe- 
dit. 

Univerfities.     See  Phyficians, 
Privilege. 

Void  and  voidable. 

A  deed  of  furrender  made  by  no*  com* 
poi  is  void     -  g,5 

Ufes 

Of  a  recovery  declared  by  a  precedent 

deed  muft  be  confe/Ted  and  avoided, 

ufes  declared  by  a  fubfcquent  deed 

may  be  traverfed  155-289 

Ufes  of  a  recovery  declared  by  a  fub- 

fequent  deed  ought  to  be  diretfly 

averred  1 5  5 

Ufes  will  not  arife  by  parol  160 

Where  ufes  will   arife    without  deed 

*  290 
The  ufes  of  a  deed  precedent  to  a  fine 
cannot  be  controverted  by  parol  evi- 
dence, unlefs  there  be  a  variance  in 
the  defcription  of  the  fine  155.289 
Notwithstanding  a  variance  between  the 
deed  and  the  fine,  yet  the? fine  is  by 
confrruclion  of  law  to  the  ufes  cf 
the  deed,  if  nothing  appears  to  the 
contrary  '  ,g9 

Infancy  or  coverture  cannot  be  alledged 
againfr  a  deed  which  leads  the  ufes 
ofNthe  fine  ibid% 

A  deed  of  a  hufband  and  wife,  that  all 
agreements  relating  to  fuch  lands 
«  fliall  ceafe,  will  not  revoke  a  former 
deed  leading  the  ufes  of  a  future 
fine,  unlefs  there  be  a  variance  ibid. 
A  deed  fubfequent  to  a  fine  eftops  the 
conufor  and  his  heirs,  but  not  a 
flranger  2qq 

Where  a  fine  varies  from  the  defcrip- 
tion of  a  former  deed,  a  new  deed  • 
will  lead  the  ufes  ibid. 

The  rife  of  ufes  20," 

What  deed  wiil  lead  the  ufes  of  a  fine 

'ihid. 


Wager  of  law. 

TN  C.B.  is  with  fix  compurgators 
*  Popc  coo 


Wales. 


The  exchequer  in  IValei  taken  notice 
°*  as  a  court  by  the  King's  Bench 

In  *  fo«  >n  an  ecclefiaftica!  court' m 
Wales  for  Welch  words  the  fignifica- 
tion  need  not  be  averred  277 

See  Certiorari. 

War. 

The  court  muft  take  notice  of  excep- 
tions in  a  declaration  of  war      283 

Warrants. 

A  warrant  directed  to  the.conftables. 
generally,  cannot  be  executed  by  a 
conftable  out  of  his  own  precirtfl" 

c.46 

A  con/table  may  execute  a  warrant  out 
of  his  liberty,  but  is  not  compellable 
to.doit  736 

Imprifonment  for  non-payment  of  taxes 
is  not  justifiable  on  a  general  warrant 

See  Amendment,  Arrefls,  A-. 
verment,  Evidence,  Juftices 
of  peace. 

Warranty 

Defending  upon  an  infant  does  not  . 

bind  «- 

Extintf  partition  gfo 

A  man  poffciTeoVof  goods  affirms  them 

to  be  his  own,  it  amounts  to  a  war- 

ranty  ^ 

Warren.     See  Game. 


Way. 

A  man  has  a  way  to  his  clofe,  in  what 
cafes  he  may  ufe  it  to  go  farther    75 

Towing  on  the  banks  of  navigable 
rivers  is  juttifiable  of  common  right 

7*5 
Where 


A  Table  of  the  principal  Matters,  &c. 


Where  perfons  chargeable  by  ftatutc  to 
repair  the  highways  become  infol- 
vent,  the  pari ih  are  bound  Page  72$ 

>    Wills. 

Tie  probate  of  a  will  cannot  be  con- 
troverted at  common  law  262 

Mandamus  to  g  ra  n  t  ad  mi  n  i  (1  rati  on ;  the 
ordinary  returns,  that  the  dereafed 
made  a  will ;  and  afterwards  the 
will  is  adjudged  null;  no  acl ion-lies, 
becaufe  the  ordinary  isajudge   263 

Where  a  probate,  or  the  regifter's  book 
may  be  evidence  of  a  loft  will  con- 
cerning lands  7H»  73*    744 

Proof  of  a  will  cannot  be  made  againfl 
a  man  by  confeffion  of  his  own  wit- 
nefs 730 

A  recital  of  a  will  in  a  copyhold  ad- 

.  mittance  is  evidence  again II  any  but 
«    the  heir  735 

If  the  probate  or  regifter  of  a  will  be 
evidence  to  prove  a  pedigree       744 

Sec  Devife,  Executor. 

Withernam.  See  Diftrefs,  ,Ho- 
.  mine  replegiando,  Replevin. 

Witnefs. 

A  man  that  had  flood  on  the  pillory 
reftored  to  his  credit  as  a  witnefs  by 
a  general  pardon  39 

Son  of  a  legatee  no  witnefs  in  the  Spi- 
ritual Court,  but  a  good  third  wit- 
nefs to  a  nuncupative  will  within  the 
ftatute  of  frauds  85 

Son  of  a  contingent  legatee  cannot  be 
a  witnefs  in  the  Spiritual  Court     91 

On  an  indictment  for  a  cheat  in  obtain- 
ing a  note,  the  party  defrauded  is  no 
witnefs,  no  more  than  in  forgery  or 
perjury  396 

A  devifee  is  not  a  good  witnefs  to  a 
will  within  the  ftatute  of  frauds  507 

A  legatee  cannot  be  a  witnefs  to  prove 
the  will,  till  he  has  releafed       730 


An  objection  to  a  witnefs  is  waived  by 
permitting  him  to  be  fworn  Pa$e  730 

One  commoner  a  witnefs  for  another 
claiming  common  731 

A  pcrfon  intra -ied  to  make  a  bargain, 
not  admitted  to  prove  any  thing  to 
defeat  it  733 

A  blind  witnefs *s  hand  to  a  deed  proved 

734 

A  carrier  brings  an  action  for  goods 

loft  out  of  his  cuftoty,  the  owner 

of  the  goods  is  no  witnefs  744. 

A  creditor  who  is  paid  is  a  witnefs  on 

plene  admintjtravit  74c, 

See  Perjury, 

Words.    See  Slander, 
Wreck. 

Wrecked  goods  are  not  liable  to  cus- 
toms 3S8    50! 

Grant  of  wreck  to  the  lord  admiral,  as 
appertaining  to  his  office,  will  not 
pafs  wreck  belonging  to  the  king's 

-    manor  by  preicription  473 

Writ.     • 

Trefpafs  quare  bona  et  cat  alia  cepitt  de- 
claration of  a  cow,  ill  after  verd'et  4 

If  it  may  be  averred,  that  a  writ  tfTued 
after  the  tejle  4  j  1 

If  a  fheriff  may  jufttfy  by  a  writ  not 
delivered  to  him  ibid. 

The  court  cannot  give  judgment  of  a 
writ  upon  a  recital,  without  having 
the1  writ  before  them  61 8 

Want  of  fifteen  days  between  tbe  tefte 
and  return  of  an  original  made  good 
by  pleading  in  chief  671 

See  Abatement,  Amendment, 
Averment,  Evidence,  Fo- 
reign attachment,  Intend- 
ment* Latin,  Limitation, 
Mandamus,  Return  of  writs, 
Variance. 
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